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Property Assessment—Multi-District Reassessment Plan

1. On remand from the Pennsylvania Supreme Court, trial court was directed to determine Allegheny County’s progress in exe-
cuting a countywide property reassessment program and to set a realistic timeframe for its completion.

2. Trial court declined to order temporary assessment pending implementation of final assessment as the interests of justice
would not be served by implementing an assessment that does not meet the standards of the International Association of Assessing
Officers (“IAAO”).

3. The court lacks confidence that a reassessment will be completed by 2011 for use in 2012 if it simply orders Allegheny County
to complete a comprehensive reassessment of all properties within that timeframe where the County fails to present evidence (1)
that its Chief Assessment Officer is developing a detailed comprehensive reassessment plan showing the work that will be done
month-by-month; (2) that the money is available to pay for the reassessment proposed by the Chief Assessment Officer; and (3)
that the reassessment will be completed no later than a specific date.

4. The court will devise and adopt a reassessment plan where the County fails to present evidence (1) that its Chief Assessment
Officer is developing a detailed comprehensive reassessment plan showing the work that will be done month-by-month; (2) that
the money is available to pay for the reassessment proposed by the Chief Assessment Officer; and (3) that the reassessment will
be completed no later than a specific date.

5. Under the Court-devised reassessment plan, Allegheny County shall be divided into four Assessment Districts. An entire
school district and entire municipality must be placed in the same Assessment District.

6. Each Assessment District shall have the same number of taxable properties except that the requirement that each district
shall include 100% of the properties of a municipality or school district trumps the requirement that each district have approxi-
mately the same number of properties.

7. The reassessment of all properties within Allegheny County shall be completed over a 4 year period under the court-devised
reassessment plan, with roughly 25% of the properties within the county being reassessed each year.

8. The assessment of properties within each of the four Assessment Districts shall be completed in accordance with the sched-
ule established by the Court for each district and shall include sales through specified dates or later, if feasible. For purposes of
school district and municipal real property taxes, the assessment for each district shall be the base year assessment for the peri-
od specified by the Court.

9. Until 2014, Allegheny County real estate taxes shall be based on existing 2002 base year assessment with one exception: prior
to 2014 Allegheny County real estate taxes shall be based on any new assessment in which the assessed value of the property is
less than the 2002 base year assessment.

10. For 2014, all taxable properties within Allegheny County shall be assessed at 2014 fair market values and Allegheny County
taxes shall be based on these 2014 assessed values.

11. Allegheny County’s Chief Assessment Officer shall be required to certify the assessment rolls for each Assessment District
pursuant to the court-ordered schedule established for each Assessment District.

12. Before certifying the assessment rolls, the Chief Assessment Officer shall verify that the assessment for each school district
and each municipality meets a coefficient of dispersion (COD), which is a widely accepted statistical indicator of inequality in tax
assessments, of 15 or less, and a price related differential (PRD), which is a widely accepted indicator of inequity between high-
volume and low-value properties, of between .98 and 1.03.

13. The Allegheny County Chief Assessment Officer and other officials within the Department of Assessment shall attend
monthly meetings with the court and counsel for the parties to review the progress of the reassessment. The meetings shall be in
open court with a court reporter present.

14. There are several advantages to implementing a reassessment program that reassesses approximately 25% of Allegheny
County properties each year for four years, including enhancing the court’s ability to discover any glitches earlier in the process;
requiring fewer employees to be hired and trained than if all properties were to be reassessed at the same time; spreading the costs
of a county-wide reassessment over four years; and providing stability by avoiding year-to-year assessment fluctuations.

15. A reassessment plan for remedying constitutional violations which temporarily provides for old values to be used for County
taxes for any Assessment District that will be reassessed at a later date and new values for each Assessment District where the
new assessment has taken place, does not necessarily offend the Pennsylvania Constitution.

16. The Pennsylvania Supreme Court has stated that the Constitution requires only “rough” substantial uniformity and that
some practical inequalities are anticipated in assessment programs.

17. Pennsylvania courts have never ruled on the constitutionality of a reassessment program that extends over more than one
year and a good faith challenge can be made to any assessment plan that, for County taxes, would use both new values and 2002
base year values. For this reason, the court’s Four-District Reassessment plan provides for County taxes for all properties to be
based on 2002 base year values until all Allegheny County properties have been reassessed.

(Laura A. Meaden)
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No. GD 05-028638 and No. GD 05-028355. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
BACKGROUND

Wettick, J., November 10, 2009—This lawsuit was instituted by property owners residing within Allegheny County seeking to
compel Allegheny County to conduct a countywide reassessment. The property owners contended that Allegheny County’s use of
a 2002 base year market value for an indefinite number of years violates the Uniformity Clause of the Pennsylvania Constitution
because over time base year assessments inherently cause significant disparities in the ratio of assessed value to market value.

I ruled in favor of the property owners in a June 6, 2001 Decision/Opinion and Order of Court, Summary, 155 P.L.J. 224 (2007).1

I entered a court order declaring that the provisions in Pennsylvania’s assessment laws which allow counties to set assessed val-
ues by using base year market values without the requirement of periodic reassessments violate the Uniformity Clause.

At the time I was considering plaintiffs’ challenge to Allegheny County’s use of a 2002 base year assessment system, every coun-
ty in Pennsylvania was valuing property through a base year system. Consequently, I did not require Allegheny County to imme-
diately conduct a reassessment:

Because my ruling involves a statewide issue—the constitutionality of the use of a base year method of assessment
that every county in the Commonwealth uses—and because Allegheny County’s assessments are more uniform than
the assessments of most other counties, Allegheny County should not be governed by reassessment standards that do
not apply to Pennsylvania’s other 66 counties. Thus, the interests of justice are served by permitting Allegheny County
to continue to assess property in the same manner as all other counties while the anticipated appeal from my ruling
is pending in the Pennsylvania Supreme Court. Also, this will permit the General Assembly to consider whether to
enact assessment laws similar to those of other states. Id. at 226.

Through an April 29, 2009 Opinion, the Pennsylvania Supreme Court rejected my ruling that legislation permitting property to
be assessed through a base year system that never provides for a reassessment is facially unconstitutional because it is not
designed to achieve current fair market value. 969 A.2d 1197 (Pa. 2009). However, the Court ruled. that “for many of the same rea-
sons cited by” the trial court, we hold that the base year method of property valuation, as applied in Allegheny County, violates the
Uniformity Clause.” Id. at 1201.

In the final sentence of its Opinion, the Pennsylvania Supreme Court remanded the matter to the trial court “to determine
Allegheny County’s progress in executing a countywide reassessment and to set a realistic timeframe for its completion.” Id.
at 1231.2

At a September 14, 2009 conference, the parties were unable to agree as to a realistic timeframe for completion of a countywide
reassessment. Plaintiffs proposed an immediate reassessment through computer-based trending that would govern year 2010.
Allegheny County contended that the 2010 reassessment that plaintiffs proposed would not meet accepted standards of fairness;
this would not occur without a reassessment that included the visual inspection of all properties within Allegheny County (here-
inafter referred to as a “comprehensive reassessment”). Consequently, at this conference, I entered a case management order set-
ting dates by which discovery will be furnished and expert reports will be filed and providing for an October 19, 2009 trial.

Prior to trial, each party filed one expert report. At the October 19, 2009 trial, each party offered the testimony of the expert
who authored the report. Neither party called any other witness.

Robert C. Denne is the witness whom the property owners presented. Mr. Denne has been employed in the assessment field for
his entire career, including employment with the International Association of Assessing Officers (“IAAO”) from 1974-1993. He
served as the IAAO’s Deputy Executive Director from 1985-1993. His areas of expertise include statistical aspects of property tax-
ation, equalization and quality control, valuation model building, performance audits, and information technology.

Deborah K. Bunn was the witness whom Allegheny County presented. Ms. Bunn has also been employed in the assessment field
for her entire career, beginning with her employment with the Assessors Office of the City of Norfolk, VA, in 1969. She served as
the Chief Assessment Officer of Allegheny County from October 2004 to December 2007. She has had no connection with the
Allegheny County assessments after December 2007.

PRIOR COUNTYWIDE ASSESSMENTS
Pursuant to a consented to court order, a countywide assessment was completed in 2000 and used for the year 2001. As of 2001,

the Administrative Code of Allegheny County provided for annual reassessments. Consequently, in 2001 the County Assessment
Office performed a reassessment for use in year 2002.3

In 2002, Allegheny County amended the Administrative Code (Legislative File 0733-02) to provide that the 2002 assessment
would serve as a base year for years 2003-2005. The ordinance also provided that the assessments for 2006 would be established
and furnished to the property owners by April 1, 2005, with an immediate right of appeal.

Pursuant to the 2002 Assessment Ordinance, beginning in 2004 the Assessment Office conducted a computer-assisted reassess-
ment for use in the 2006 tax year. As of early 2005, this reassessment, as to the County, met the uniformity standards of a COD of
15 or Less and a PRD between .98 and 1.03 prescribed by the County Code and the IAAO.4 However, it was never certified.

Ms. Bunn testified that when she assumed the position of Chief Assessment Officer, the Assessment Office was still establish-
ing values, meaning that its employees were massaging the early values based on the models and the cost tables of the Assessment
Office. She was prepared to continue to work on adjustments prior to certification. She was told to stop working because the County
decided to use the 2002 assessment as a base year for 2006 and subsequent years. She testified that if given the opportunity to work
on adjustments, she believes that the numbers would have been appropriate for finalization. (T. 102-103).

DESCRIPTION OF PROPERTY OWNERS’ PROPOSED REASSESSMENT FOR USE IN 2010 AND COUNTY’S RESPONSE
The Property Owners request that I order a countywide reassessment for year 2010 through the use of a trending analysis which

relies on the database of the 2005 reassessment. The Property owners state that an assessment using a computer-based trending
analysis can be completed within two months at a cost of no more than $900,000. Such an assessment will substantially reduce the
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lack of uniformity which exists through the continued use of the 2002 base year assessment.
The Property Owners state that this countywide reassessment based on trending is only an interim measure. This court must

also require the County to conduct a comprehensive reassessment that includes the inspection of each property within the County
in order for the properties in Allegheny County to be assessed in accordance with accepted uniformity standards.

The Property Owners offered the testimony of Robert Denne to support their request that this court order an immediate
reassessment based on trending as an interim measure and a comprehensive reassessment to be completed thereafter.

Mr. Denne described a reassessment based on trending. In simplistic terms, trending works as follows: Through the prior
reassessment, the Assessment office has created neighborhoods in which properties will purportedly increase or decrease in value
by approximately the same percentage.5 Consequently, the relationship between the sale price and the assessed value for those
properties within the neighborhood that were sold through an arms-length sale is used to value the other properties within the
neighborhood.

Neighborhood One
Seven Sales Total Sales Price of the Seven Sales $700,000

Total Assessed Value for Seven Sales $350,000

The new assessed value for each property in the neighborhood will double.

Neighborhood Two
Sixteen Sales Total Sales Price $2 million

Total Assessed Value $1.8 million

The new assessment value for each property in the neighborhood will increase by 11%.

Neighborhood Three
Eleven Sales Total Sales Price $484,040

Total Assessed Value $520,000

The assessed value for each property in the neighborhood will decrease by approximately 7%.
Assume that a property owner owns in each neighborhood a property assessed at $100,000 under the prior assessment. For the

new assessment based on a trending analysis, the property in Neighborhood One will be assessed at $200,000; the property in
Neighborhood Two will be assessed at $111,000; and the property in Neighborhood Three will be assessed at $93,000. However,
under a 2002 base year, the properties continue to be assessed at $100,000.

Mr. Denne could only say that the trending analysis which he proposes will substantially reduce the 2002 base year assessment’s
lack of uniformity. He did not claim that this reassessment, will meet IAAO uniformity standards. In response to the question of
the property owners’ counsel as to whether he was able to form an opinion within a reasonable degree of professional certainty as
to the improvement that would be brought about as a result of the trending analysis that he described, he testified as follows:

Q. Now, were you able to form an opinion within a reasonable degree of professional certainty as to the improvement
that would be brought about as a result of this trending exercise that you described?

A. Well, I would hesitate to say that it could be brought into conformity with the IAAO standard, namely 20 percent,
but I would think that it would be improved substantially. My understanding of the current ratio is that it’s more on
the order of 30 percent, and I would expect it to be diminished a lot by application of these trending procedures.
(T. 27-28)6

It is Allegheny County’s position that a complete countywide reassessment based on a visual inspection of each property is
required and that an interim assessment based on trending should not be ordered.7 The County offered the testimony of Ms. Bunn
to support its position.

Mr. Denne and Ms. Bunn agree on most matters.
Ms. Bunn agrees with Mr. Denne that trending, which uses an existing database, can be done quickly and cheaply. She testified

that you can trend anything in a month (T. 90).
Both agree that there is a place for trending. At T. 102, Ms. Bunn testified:

A. I’m a fan of trending if it’s between general reassessments that have been conducted properly, you have a good data-
base and trust the values that have been generated during that reassessment.

Both agree that an assessment based on trending will not meet IAAO standards where the database has not been updated
through inspections of properties. This is the reason why Mr. Denne describes the assessment based on trending which he is pro-
posing as an interim measure that will improve the existing base year assessments until a comprehensive reassessment is com-
pleted. Both refer to 3.3.4 of the IAAO Standard on Mass Appraisal of Real Property, approved February 2002, which provides that
properties should be periodically revisited to ascertain that assessment records are accurate and current and, assuming that most
new construction activity is identified, a physical review at least every four to six years should be conducted, including an onsite
verification of property characteristics.8 (Under 3.3.5, it may be possible to replace field inspections with higher-resolution street-
view images.)

Both agree that trending only addresses inequities from neighborhood to neighborhood. It does not address inequities within
the neighborhood.

I return to my Neighborhood One and Neighborhood Two illustrations.
For Neighborhood One, assume that the purchase price for each of the seven sales was approximately twice the assessed value

of the property. In this instance, it appears that the computer-assisted neighborhood boundary lines include only properties whose
values would be expected to increase or decrease at about the same percentage.

For Neighborhood Two, assume that four of the sixteen properties sold at less than their assessed values and that four sold for
40% or more of their assessed values. In this instance, the properties that the computer is treating as expected to increase or
decrease in value at the same percentage have not done so. An assessment based on trending will not address this situation.

The only significant difference between the testimony of Mr. Denne and Ms. Bunn is over the use of a reassessment based on
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trending as an interim measure.
Ms. Bunn testified that she agreed with Mr. Denne that the interim assessment based on trending that he is proposing would

improve the COD across neighborhood lines (T. 91, 93). However, she testified that the COD across neighborhood lines “is not a
relevant COD as far as I’m concerned. In my opinion the relevant COD is within the neighborhood. What is your COD within a spe-
cific neighborhood, and does it meet acceptable IAAO standards?” (T. 93)

With respect to the 2005 assessment, she testified that she had problems with the neighborhoods that needed to be addressed
that were not, and they still exist. There were extreme CODs that were unacceptable under IAAO standards (T. 93).

On cross-examination (T. 99), Ms. Bunn testified that it is also important to achieve uniformity from neighborhood to neigh-
borhood:

Q. Would you agree that reducing the COD from 30 to almost 20 would be a desirable thing?

A. Within the neighborhood, yes, property to property; but it achieves only–it doesn’t achieve the desired results as
far as equity is concerned by achieving a COD across neighborhoods.

Q. So it’s your belief I take it that if you can’t have these neighborhood adjustments that you’ve described, it’s better
to keep what we have; is that right?

A. In my opinion, yes, because you’re only exaggerating the inequities that exist today by trending them.

RULING ON WHETHER TO REQUIRE AN INTERIM ASSESSMENT BASED ON TRENDING
In deciding whether to require the interim assessment described by Mr. Denne, I initially consider whether this is relief pro-

vided for in the Pennsylvania Supreme Court’s April 29, 2009 Opinion. Paragraph 3 of my June 6, 2007 court order, which the
Pennsylvania Supreme Court reviewed, provided:

3. By March 31, 2009, the Chief Assessment Officer of Allegheny County shall complete a computer-assisted reassess-
ment for use in 2010 similar to the reassessment she prepared in February 2005 for use in 2006. She shall determine that
this reassessment, as to the County, meets IAAO standards and she shall obtain independent verification that the follow-
ing IAAO standards have been met as to the County: a COD of 15 or less for the County and a PRD of between .98 and
1.03 for the County;

The Pennsylvania Supreme Court’s Opinion did not question the requirement within paragraph 3 of my June 6, 2007 order that
the reassessment, as to the County, meet IAAO standards of a COD of 15 or less and a PRD of between .98 and 1.03. Furthermore,
at the October 19, 2009 hearing, the County never requested this court to revisit this requirement. To the contrary, it is the posi-
tion of the County that I should not require an interim assessment because it will not meet IAAO standards.

Because the last complete visual inspection of the properties within Allegheny County occurred on or prior to 2000,  for use
in 2001, and because of appeals (particularly appeals of taxing bodies based on sales prices) and changes not reflected in the
database, the use of a computer-assisted reassessment similar to the computer-assisted reassessment prepared in 2005 will not
meet IAAO standards. The Pennsylvania Supreme Court recognized that this was a possibility in the last paragraph of its April
29, 2009 Opinion:

Ultimately, our task is decisional, and Allegheny County is currently left with a broken system of property taxation.
In its effort to fashion a remedy, the trial court directed the Chief Assessment Officer of Allegheny County to conduct
a reassessment no later than March 31, 2009, for use in the 2010 tax year, even if this Court had not yet issued a final
order. We agree that reassessment is required. However, recognizing that the passage of time may require adjustment
by the trial court, we will remand this matter to the trial court to determine Allegheny County’s progress in executing
a countywide reassessment and to set a realistic timeframe for its completion. 969 A.2d at 1231 (emphasis added).

Since the Pennsylvania Supreme Court did not question paragraph 3 of my June 6, 2007 court order set forth on page 10 of this
Opinion, the countywide reassessment to which the Pennsylvania Supreme Court referred would have been a reassessment achiev-
ing, as to the County, a COD of 15 or less and a PRD of between .98 and 1.03.9 The Pennsylvania Supreme Court directed me to
adjust the times in my June 8, 2007 court order if the times in this court order were not realistic for the completion of a county-
wide reassessment that met the IAAO standards described in paragraph 3 of my June 6, 2007 court order. Thus, the Pennsylvania
Supreme Court was not expecting this court to provide interim relief pending completion of a countywide reassessment that met
the IAAO standards described in paragraph 3 of my June 6, 2007 court order.

The Property Owners contend that this court has inherent equitable powers that would permit court-ordered interim relief.10

Assuming that this is so, for several reasons, I cannot conclude that the interests of justice would be served through a temporary
reassessment that does not meet the IAAO standards described in my June 6, 2007 court order.

First, this interim reassessment would in, all likelihood result in tens of thousands of different property owners paying more
than their fair share of real property taxes through an assessment that is expected to produce this result. In the situation in which
current values will begin to replace 2002 base year values in 2011, I cannot offer a reasonable explanation as to how the interests
of justice will be served by temporarily substituting one unacceptable assessment for another unacceptable assessment even if the
new group of property owners who are overassessed are likely to be smaller than the group of property owners who are now
overassessed.

Second, an interim assessment that does not meet IAAO standards will interfere with the comprehensive countywide reassess-
ment because resources, otherwise available for the comprehensive reassessment, will be devoted to resolving the appeals that the
interim reassessment would generate. Both the 2001 reassessment for use in 2002 and the 2002 reassessment for use in 2003 met
COD standards. However, in each year, approximately 90,000 appeals were taken. Based on this past experience, it is likely that
100,000 or more appeals will be taken from any interim countywide reassessment that does not meet IAAO standards.

At the December 2006 hearing, Mr. James M. Flynn, Jr., Allegheny County Manager, testified that the County contracted with
Sabre Systems to perform a comprehensive countywide assessment that involved a visual inspection of each property. Sabre was
paid approximately $25 million. The process from the initial contract until completion of the reassessment took approximately four
years (12/06, T. 193-194).

Mr. Flynn testified that approximately 90,000 formal appeals were filed for the 2001 reassessment and an additional 90,000 for-



january 1 ,  2010 page 5Supplement to The Lawyers Journal

mal appeals were filed for the 2002 reassessment. In addition to the expense of hiring 50 hearing officers to hear the appeals, this
number of appeals put a tremendous operative strain on the County Assessment Office. This Office had to develop a database to
track each appeal and it had to coordinate the appeals for hearing (12/06, T. 196-198). In 2004, the County received a $2.7 million
grant from the state to assist the Office of Property Assessment in working through the backlog accumulated as a result of the
resources required for the appeals (12/06, T. 213-216).

Third, Allegheny County’s assessment program will be in a state of flux until it is perceived by the property owners of Allegheny
County as setting assessed values that are closely related to actual fair market values. At this time, there is no belief that any
reassessment, based primarily on prior assessments, will produce accurate values.11 Thus, the use of a temporary reassessment
that does not meet IAAO standards, based on data derived from prior assessments, will reinforce public perception that the
County’s assessments are not accurate.12

As I discuss in greater detail at pages 16 and 25 of this Opinion, at the October 19, 2009 trial I received assurances from the
Allegheny County Solicitor that when I tell the County what needs to be done, the County will get it done. Consequently, my rejec-
tion of the interim assessment is based on the assumption that the County will either complete a comprehensive reassessment for
use in 2012 or that the County will meet the timetables set forth in the Four-District Plan described at pages 17-21 of this Opinion.
It is possible that I would order an interim reassessment based on trending if the only other option is a comprehensive reassess-
ment that is not likely to occur in the near future.

LACK OF ANY REASSESSMENT PLAN OFFERED BY ALLEGHENY COUNTY
While the County offered evidence, which I found to be persuasive, that a comprehensive reassessment is required, it never

offered any testimony from its Chief Assessment Officer or any other person employed by the County or who could otherwise
speak for the County as to the County’s progress in executing a comprehensive reassessment and as to a realistic timeframe for
its completion.

At trial, Mr. Denne testified that a comprehensive reassessment would also be required (T. 28). However, since he has had
no involvement with Allegheny County’s assessment program, he offered no testimony as to when such an assessment could be
completed.

The only testimony concerning the time to complete a comprehensive reassessment was offered by Ms. Bunn who, in response
to the question of how long the process of a house-to-house review would take, stated it depends how many people you put on the
project (T. 62).13

In other words, I held a hearing to consider the parties’ positions as to a realistic timeframe for the completion of a reassess-
ment and received no evidence from the County relevant to the setting of a realistic timeframe for the completion of the compre-
hensive reassessment proposed by the County.

It appears to be the position of the County that it is waiting for the court to develop a reassessment plan. See the following dis-
cussion during the closing argument of Michael H. Wojcik, Esquire (Allegheny County Solicitor):

MR. WOJCIK: We’re already beyond what the IAAO standard says we should be at for conducting a parcel-by-parcel
review, which is four to six years.

Admittedly, there was some parcel-by-parcel review in 2005, but the evidence shows that the 2005 evaluation was a
hybrid; and if we’re going to do reassessment, which is what the Supreme Court has mandated this Court to determine
what the time table should be, a full reassessment is required, not just some–

THE COURT: But what I haven’t seen from the County, is a plan saying this is what we’ll do. We guarantee we will do
it, and it’s not up to the Court to go find the money.

MR. WOJCIK: Well, Your Honor, this Court is–

THE COURT: I haven’t seen that; have I?

MR. WOJCIK: No, you haven’t. And what will happen, if the Court says, okay, it’s time to do this reassessment, whether
it takes three years or two years, you know, it will be done–

THE COURT: Well, it has something to do with the money being available.

MR. WOJCIK: It does.

THE COURT: And I haven’t heard anything from the County saying that it will happen.

MR. WOJCIK: Your Honor, at this point the County’s position is that when we’re told what we need to get done we’ll
get it done. (T. 130-131 (emphasis added).)

What I never heard from the County was any statement to the effect that (1) our Chief Assessment Officer is developing a
detailed comprehensive reassessment plan showing the work that will be done month-by-month, (2) the money is available to pay
for the reassessment proposed by the Chief Assessment Officer, and (3) the reassessment will be completed no later than…. Thus,
I have no confidence that a reassessment will be completed by 2011 for use in 2012 if I simply enter a court order requiring the
County to complete a comprehensive reassessment of all properties by 2011 for use in 2012. Furthermore, I question whether judi-
cial monitoring will identify lack of resources, glitches, and the like in sufficient time to ensure that a complete reassessment is
completed for use in 2012 (or even for use in 2013).

Consequently, I am left with two choices: I can order the County to develop a plan that requires court approval through pro-
ceedings in which the Property Owners will participate. Or I can devise a reassessment plan that is easier to implement and eas-
ier to monitor. The problem with the first choice is the time involved before there is a plan for the County to implement.

For this reason, as a result of the County’s failure to offer a reassessment plan. I am adopting the following reassessment plan.

FOUR-DISTRICT REASSESSMENT PLAN
The comprehensive reassessment of the taxable real property in Allegheny County will be conducted in accordance with the

following Reassessment Plan:14

(1) The County shall be divided into four Assessment Districts. An entire school district and an entire municipality must be
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placed in the same Assessment District (i.e., these taxing districts may not be divided).
(2) Each district shall have approximately the same number of taxable properties except that the requirement that each dis-

trict shall include 100% of the properties of a municipality or school district trumps the requirement that each district have approx-
imately the same number of properties. This means that the properties within the Pittsburgh School District (which includes the
City of Pittsburgh and Mt. Oliver) must be within the same district.15

(3)(a) The assessment of properties within the First Assessment District shall be completed on or before October 1, 2010 for
use in 2011. The assessment shall include sales through June 30, 2009 or later, if feasible. For purposes of school district and
municipal real property taxes, this shall be a base year assessment for properties within the First Assessment District for years
2011-2014.

(b) The assessment of properties within the Second Assessment District shall be completed on or before October 1, 2011 for
use in 2012. The assessment shall include sales through June 30, 2010 or later, if feasible. For purposes of school district and
municipal real property taxes, this shall be a base year assessment for properties within the Second Assessment District for years
2012-2015.

(c) The assessment of properties within the Third Assessment District shall be completed on or before October 1, 2012 for
use in 2013. The assessment shall include sales through June 30, 2011 or later, if feasible. For purposes of school district and
municipal real property taxes; this shall be a base year assessment for properties within the Third Assessment District for years
2013-2016.

(d) The assessment of properties within the Fourth Assessment District, shall be completed on or before October 1, 2013 for
use in 2014. The assessment shall include sales through June 30, 2012 or later, if feasible. For purposes of school district and
municipal real property taxes, this shall be a base year assessment for properties within the Fourth Assessment District for years
2014-2017.

(4)(a) Until 2014 Allegheny County real estate taxes shall be based on existing 2002 base year assessments with one exception:
prior to 2014 Allegheny County real estate taxes shall be based on any new assessment in which the assessed value of the proper-
ty is less than the 2002 base year assessment.

(b) For 2014, all taxable properties within Allegheny County shall be assessed at 2014 fair market values and Allegheny County
taxes shall be based on these 2014 assessed values. The values for 2014 for First, Second, and Third Assessment Districts shall be
based on a trending analysis which uses the recently developed database for the properties within Allegheny County.

(c) For the First, Second, and Third Assessment Districts, the 2014 assessment shall have no impact on the assessed values that
were previously established for school district and municipal taxes. This means that school district and municipal taxes for prop-
erties within ‘the First, Second, and Third Assessment Districts will be based on the 2011 (First District), 2012 (Second District),
and 2013 (Third District) base year values.

(d) The notices of the 2014 assessment changes that will be furnished to owners of properties within Assessment Districts One,
Two, and Three shall fully explain that this assessment will be used only for taxes imposed by Allegheny County and that for pur-
poses of school district and municipal taxes, the assessed value continues to be the base year value of $         that will remain in
effect through        .

(5)(a) On or before November 10, 2010, the Chief Assessment Officer shall certify the assessment rolls for Assessment
District One after first verifying that this assessment, as to each school district and each municipality, meets the following stan-
dards: a COD of 15 or less for each school district and municipality and a PRD of between .98 and 1.03 for each school district
and municipality.16

(b) On or before November 10, 2011, the Chief Assessment Officer shall certify the assessment rolls for Assessment District
Two after first verifying that this assessment, as to each school district and each municipality, meets the standards described in
paragraph (5)(a).

(c) On or before November 10, 2012, the Chief Assessment Officer shall certify the assessment rolls for Assessment District
Three after first verifying that this assessment, as to each school district and each municipality, meets the standards described in
paragraph (5)(a).

(d) On or before November 10, 2013, the Chief Assessment Officer shall certify the assessment rolls for Assessment District
Four after first verifying that this assessment, as to each school district and each municipality, meets the standards described in
paragraph (5)(a).

(e) On or before November 10, 2013, the Chief Assessment Officer shall certify the assessment rolls for the countywide assess-
ment described in (4)(b) after first verifying that this assessment, as to the County, meets the following standards: a COD of 15 or
less and a PRD of between .98 and 1.43.

(f) Upon completion of the certifications described in 5(a)-5(e), the Chief Assessment Officer shall promptly provide copies of
the certifications to the Chief Executive and to County Council.

(g) Notices and other information that shall be furnished to the taxing bodies and property owners following the certification
and appeal procedures shall be governed by the County Code.

(6) The Chief Assessment Officer of Allegheny County and other officials within the Department of Assessment shall attend
monthly meetings with the court and counsel, for the parties to review the progress of the reassessment. These meetings shall be
in open court with a court reporter present. Prior to the initial meeting, the Chief Assessment Officer shall prepare and furnish to
the court and other counsel a detailed plan for the timely completion of the reassessment of the First Assessment District. The plan
shall include a budget associated with the reassessment.17

(7) Ideally, the First Assessment District would include those school districts and municipalities with the greatest assess-
ment disparities. However, feasibility is also a factor. Thus, subject to the requirements in paragraphs (1) and (2) of this
Assessment Plan, the Chief Assessment Officer shall determine what school districts and municipalities shall, be included in
each Assessment District.18

WHAT ARE THE STRENGTHS OF THE FOUR-DISTRICT REASSESSMENT PLAN?
First, by limiting the initial reassessment to twenty-five percent of the properties within the County, I am more capable of eval-

uating the progress of the reassessment. Any glitches are more likely to be discovered earlier in the process and experience gained
from the initial reassessment will result in the timely and accurate completion of the three remaining reassessments.

Second, when the County is conducting a reassessment of all properties within the County at the same time, the Assessment
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Department must hire and train large numbers of temporary employees who are no longer needed at about the time they have fully
learned the job. For a reassessment over a four-year period, far fewer employees will be hired, the County can be more selective
in the hiring process, and the training and experience will result in a more sophisticated workforce.

Third, there will be a more manageable appeals process because the reassessments involve only twenty-five percent of the
County’s properties.

Fourth, since the assessments involve only twenty-five percent of the County’s properties, the remaining property owners (and
elected officials representing these property owners) who are not affected by the reassessment are in a position to objectively con-
sider whether complaints about the reassessment are mostly made by property owners who do not want to pay their fair share or
by property owners with legitimate concerns. Furthermore, where there are legitimate concerns, these can be addressed during
the reassessment of properties in the Second, Third, and Fourth Assessment Districts.

Fifth, implementation of this assessment plan should be cheaper than the implementation of a reassessment of all properties at
the same time, and the costs for reassessing the County are spread out over four years.

Sixth, it will be easier for Allegheny County (if it chooses to do so) to enforce the anti-windfall legislation because of the reduced
number of municipalities and school districts that are reassessed at the same time.

Seventh, school district and municipal property taxes makeup more than 85% of the total amount of property taxes for most
property owners. The use of a four-year base system provides stability by avoiding year-to-year assessment fluctuations.

WHAT ARE THE WEAKNESSES OF THE FOUR-DISTRICT REASSESSMENT PLAN?
First, until 2011, all real estate taxes will be based on 2002 base year values; Allegheny County real estate taxes will be based

on 2002 base year values until 2014; and for approximately one-quarter of the County’s properties, municipal and school taxes will
continue to be based on 2002 base year values until 2014. However, unless a complete assessment of all properties within the
County would be completed by 2011 for use in 2012, more property owners will pay school district and municipal taxes based on
actual value through this Four-District Reassessment Plan.

Second, as of 2014, property owners in the First, Second, and Third Districts will have one assessed value, based on 2014 actu-
al values, for Allegheny County taxes and another assessed value, based on earlier base year values, for school district and munic-
ipal taxes. This will create confusion in the absence of explanations, that can be understood, on the notices of the 2014 assess-
ment values.

IS THIS FOUR-DISTRICT REASSESSMENT PLAN ETCHED IN STONE? NO.
I have created this Four-District Reassessment Plan because, by default, the task was left to me to develop a plan that will

replace the existing base year assessments with assessments based on actual values.
If the County would, in the near future, come to this court with a detailed plan under which each property within the County

would be reassessed for use in 2012, I would replace the Four-District Reassessment Plan with the County’s comprehensive
reassessment plan.19

IMPORTANCE OF KEEPING THE ENTIRE SCHOOL DISTRICT AND MUNICIPALITY
IN THE SAME ASSESSMENT DISTRICT

In Pennsylvania, property taxes are imposed by school districts, municipalities, and counties. The primary impact of an
inaccurate assessment is the overpayment or underpayment of school district and municipal taxes. This is so because for most
of Allegheny County taxpayers, the amount of the County property tax is between 10% and 15% of the total property taxes that
are paid.

For purposes of school district and municipal taxes, property owners care only about the accuracy of the assessments of prop-
erties within their school district and municipality because the uniformity or lack thereof of assessments of properties located in
one municipality or school district has no impact on the amount of school district and municipal taxes that the owners of proper-
ties in another municipality or school district will pay. In other words, the amount of school district and municipal property taxes
that a property owner in Assessment District One will pay will be the same regardless of whether only District One has been
reassessed or whether properties within the other Assessment Districts have also been reassessed.

FUNDING OF THE REASSESSMENT
In order to ensure that there is compliance with the Pennsylvania Supreme Court’s directive that Allegheny County complete a

reassessment that meets the uniformity standards set forth in my June 6, 2007 order within the shortest time in which this can real-
istically be accomplished, funding for the reassessment is an issue that I would ordinarily need to address.20

However, at the closing argument at the end of the October 19, 2009 trial, I received assurances from the Solicitor of Allegheny
County that money would not be an issue. I stated that the time needed to conduct a reassessment “has something to do with the
money being available.” Mr. Wojcik (Allegheny County Solicitor) agreed: “It does.” I said that “I haven’t heard anything from the
County saying that it would happen.” Mr. Wojcik assured me that money will not be an issue: “Your Honor, at this point the County’s
position is that when we’re told what we need to get done, we’ll get it done” (T. 131)

Obviously, as a result of these assurances made by the Allegheny County Solicitor, there is no need for this court to address
funding. Furthermore, the Four-District Assessment Plan spreads the costs over a four-year period—something that the two to
three-year reassessment described by the County Solicitor does not accomplish.

DISCUSSION OF ALLEGHENY COUNTY REAL ESTATE TAXES
Allegheny County differs from the other taxing bodies within the County (school districts and municipalities) because the prop-

erties that are subject to Allegheny County taxes are located in all of the Assessment Districts. Thus, if, for example, the total prop-
erty values within each Assessment District have increased by approximately 30% since 2002 and if for year 2011 Allegheny
County taxes will be based on 2010 actual values for Assessment District One and on 2002 base year values for the Second, Third,
and Fourth Assessment Districts, the property owners in Assessment District One will be paying more than their share of the
County taxes in 2011.21

However, a reassessment plan for remedying constitutional violations which temporarily provides for old values to be used for
County taxes for any Assessment District that will be reassessed at a later date, and new values for each Assessment District where
the new assessment has taken place, does not necessarily offend the Pennsylvania Constitution. In Clifton v. Allegheny County,
supra, 969 A.2d at 1210-11, the Supreme Court stated that the Constitution requires only “rough” substantial uniformity and that
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some practical inequalities are anticipated.
Courts of other jurisdictions have uniformly upheld assessment programs which divided a county into assessment districts. In

Revenue Cabinet, Commonwealth of Kentucky v. Leary, 880 S.W.2d 878 (Ky. Ct. App. 1994), the county was divided into four geo-
graphic sections and under the assessment plan each section would be examined every fourth year. A property owner in a section
that had been examined raised the claim of a lack of uniformity because his assessment was increased before two other sections
were re-evaluated. The Court upheld the assessment plan, stating “because of the time factor involved in assessing property, there
must be some allowance given for a lack of total and up-to-date uniformity of assessments, so long as the differences are not from
an attempt to discriminate against any group.” Id. at 882 (internal citation omitted),

The Court cited more than a dozen opinions from other jurisdictions which reached the same result and stated “we have not
been cited to, nor have we located, a contrary decision.” Id. at 881.

In addition, the Court relied on an annotation at 76 A.L.R.2d 1077 where the author states:

Thus far all claims of violation of constitutional right by reason of the element of time above indicated have been
rejected, including those made in cases in which the result of temporary noncompletion of the program was to cause
some lands of the tax area to be for the time being assessed at new and higher valuations, … while other lands not yet
reached were assessed at old and glaringly contrasting values.

There is considerable merit to an assessment program in which County taxes are based on a new assessment in the year of the
new assessment for two reasons: First, it may provide more immediate relief to taxpayers harmed by the use of the 2002 base year
system. Second, it avoids the situation in which the property owners in the First, Second, and Third Assessment Districts will have
one assessed value for County taxes and another assessed value for school district and municipal taxes.

However, the Pennsylvania Courts have never ruled on the constitutionality of a reassessment program that extends over more
than one year and a good faith challenge can be made to any assessment plan that, for County taxes, would use both new values
and 2002 base year values.22 For this reason, the court’s Four-District Reassessment Plan provides for County taxes for all proper-
ties to be based on 2002 base year values until the entire County has been reassessed.

EXAMPLE
Ms. Jones owns property in Assessment District Two. Her 2002 base year value is $100,000. Through 2011, her school district,

municipal, and County taxes will continue to be based on her base year value of $100,000.
Her property is reassessed for 2012 at $150,000. This is a base year value for 2012-2015 (she will be reassessed again in 2016).

For 2012 through 2015, her school district and municipal taxes will be based on the $150,000 assessment.
For 2012 and 2013, her County taxes will continue to be based on the 2002 base year value of $100,000. Through trending, her

property is assessed at $115,000 for 2014 which means that this is the fair market value of her property for 2014 (which will fre-
quently be different from the fair market value of her property for 2012). This 2014 assessed value will be used for County taxes
through 2011. However, this new assessment does not change her 2012 base year assessment for purposes of her school district
and municipal taxes. Her assessed value for school district and municipal taxes will continue to be her base year value of $150,000
for years 2014 and 2015.

SUMMARY
This lawsuit was filed by owners of property within Allegheny County who are paying more than their share of the real

estate taxes. On April 29, 2009, the Pennsylvania Supreme Court ruled in favor of the Property Owners and directed the trial
court to determine Allegheny County’s progress in executing a countywide reassessment and to set a realistic timeframe for
its completion.

At an October 19, 2009 trial to consider the County’s progress and a timeframe for a reassessment, it was the Property Owners’
position that I should order an interim computer-based reassessment, using the existing database, for tax year 2010 followed by a
comprehensive reassessment involving the inspection of each property within the County.

It was the County’s position that I should not order the computer-based reassessment using the existing database because this
reassessment would not meet the IAAO standards of fairness. I agreed with the County that I should not be requiring an interim
assessment that does not meet IAAO standards.

While it was the County’s position that only a comprehensive reassessment will meet IAAO standards, it did not propose any
plan for reassessing the County—in fact, it did not offer any evidence as to what would be a realistic timeframe for the County to
complete a comprehensive reassessment. It was the County’s position that it is looking to this court to tell it what to do.

The October 19, 2009 trial consisted of the testimony of two expert witnesses. Mr. Denne, the expert witness offered by the
Property Owners, did not offer any testimony as to a realistic timeframe for completion of a reassessment that would meet IAAO
standards. The County’s witness. (Ms. Bunn) testified that a completion date would depend on the number of people who are hired
to view the properties. However, she did not offer any testimony as to a timeframe for completing a reassessment.23

The Pennsylvania Supreme Court is looking to this court to develop a remedial plan that will replace base year assessments with
actual values as soon as practicable. If I knew that a comprehensive assessment could be completed for use in 2012, this is the
assessment that I would order the County to perform. However, I have no evidence to support a finding that such a reassessment
is feasible.

Consequently, I am ordering the County to perform a reassessment pursuant to a Four-District Reassessment Plan that is more
manageable and will provide greater relief than would be provided through any single reassessment that will not be completed
within two years.

Under this Reassessment Plan, an entire school district and municipality must be placed in the same Assessment District.
This achieves uniformity because all property owners within a school district or municipality will be paying taxes based on the
same assessment.

The Chief Assessment Officer shall determine what school districts and municipalities shall be included in each
Assessment District.

The assessment for the First Assessment District shall be completed for use in 2011, the assessment for the Second Assessment
District shall be completed for use in 2012, the assessment for the Third Assessment District shall be completed for use in 2013,
and the assessment for the Fourth Assessment District shall be completed for use in 2014.

The details of the Four-District Reassessment Plan are set forth at pages 17-21 of this Opinion. The strengths of the Four-
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District Plan are set forth at pages 22-23 of this Opinion.
The primary weakness of this Assessment Plan is that until 2011 all real estate taxes will be based on 2002 base year values;

Allegheny County real estate taxes will be based on 2002 base year values until 2014; and for approximately one-quarter of the
County’s properties, school district and municipal taxes will be based on 2002 base year values until 2014. However, for the rea-
sons set forth at pages 10-14 of this Opinion, I did not order an interim assessment because it would not meet IAAO fairness stan-
dards. Also, I did not order a comprehensive reassessment to be completed by 2011 for use in 2012 because of the absence of any
evidence that such a court order would be setting a realistic timeframe.

WHY IS THIS ASSESSMENT PLAN BEING DEVELOPED BY THE COURT RATHER THAN THE COUNTY?
Because the County did not develop an assessment plan but, instead, is taking the position that it is waiting for the court to devel-

op an assessment plan. See the Transcript of the October 19, 2009 trial where the Allegheny County Solicitor stated, “at this point
the County’s position is that when we’re told what we need to get done, we’ll get it done” (T. 131)

ORDER OF COURT
On this 10th day of November, 2009, it is hereby ORDERED that:
(1) The request of plaintiffs that this court order an immediate reassessment through computer-based trending is denied;
(2) Allegheny County shall perform a comprehensive reassessment in accordance with the provisions of the Four-District

Comprehensive Reassessment Plan that are set forth at pages 17-21 of the Opinion which accompanies this Order of Court; and
(3) The initial meeting with the court, to be attended by the Chief Assessment Officer of Allegheny County, other Department

of Assessment Officials selected by the Chief Assessment Officer, and counsel, shall be held on December 2, 2009 at 2:00 P.M.
o’clock in Courtroom 815. Prior to this meeting, the Chief Assessment Officer shall prepare and furnish to the court and counsel a
detailed plan for the timely completion of the reassessment of the First Assessment District.

BY THE COURT:
/s/Wettick, J.

1 The entire Opinion can be found on-line at prothonotary.county.allegheny.pa.us, click on “Case Search,” in the three blocks enter
gd, 05, and 028638, page down and click on “Document 34” in the far right column.
2 On May 22, 2009, Allegheny County filed with the Pennsylvania Supreme Court an Application for Relief and for Stay of Remand
of Record. On August 7, 2009, the Supreme Court denied the Application and directed the Prothonotary to remand the record.
3 The 2002 assessment did not involve field inspections; it adjusted neighborhoods and created new neighborhoods (10/19/09 Trial
Transcript, T. 94).
4 A price related differential (PRD) is the widely accepted statistical indicator of inequity between high-value and low-value prop-
erties. A coefficient of dispersion (COD) is the widely accepted statistical indicator of inequality in tax assessments. See
Concurring Opinion of Justice Baer in Clifton v. Allegheny County, supra, 969 A.2d at 1234-35.
5 IAAO, Standard on Mass Appraisal of Real Property (February 2002) at 17 defines a neighborhood as

Neighborhood—(1) The environment of a subject property that has a direct and immediate effect on value. (2) A geo-
graphic area (in which there are typically fewer than several thousand properties) defined for some useful purpose, such
as to ensure for later multiple regression modeling that the properties are homogeneous and share important locational
characteristics.

6 My June 6, 2007 Court Order provides for a COD of 15 or less. See page 10, infra, of this Opinion.
7 I do not address the issue of whether a visual inspection can be based on photographs.
8 Except for neighborhoods physically inspected in 2004 and 2005 in preparing the 2005 assessment, the properties within the
County were last inspected prior to the 2001 assessment. See testimony of Ms. Bunn at T. 107 that for the 2005 assessment, field
data collection was limited to the areas in the County that needed the most review.
9 At the December 2006 hearing that resulted in my June 6, 2007 court order, the Property Owners relied on the testimony of
Richard Almy, a partner of Mr. Denne. Mr., Almy testified that a COD of 15 is readily achievable in Allegheny County (12/06 Trial
Transcript, T. 111).
10 It appears to be the County’s position that any court ordered temporary reassessment that does not meet the IAAO standards set
forth in paragraph 3 of my June 6, 2007 court order, would be inconsistent with the directive of the Pennsylvania Supreme Court
that the County be given a realistic time in which to complete a reassessment that meets these IAAO standards.
11 This is not surprising because large numbers of elected officials criticized both the process and the results of the 2001 and 2002
assessments and offered assistance to those property owners who were dissatisfied with their assessments.
12 Mr. Almy testified at the December 2006 trial that the common experience is that three to five percent of property owners file
appeals following a reassessment. The experience of Allegheny County is “off the map I think” (12/06, T. 306).
13 In the final paragraph of her expert opinion that is part of the County’s Pretrial Statement, Ms. Bunn stated that a valid coun-
tywide reassessment will require no less than two years and probably, up to three years. This Pretrial Statement is not part of
the record.
14 This Opinion does not address tax-exempt properties. This litigation has nothing to do with the manner in which the County val-
ues tax-exempt properties.
15 It appears that approximately one-fourth of the residential properties within Allegheny County are situated within Pittsburgh.
However, Pittsburgh has a significantly higher percentage of commercial properties.
16 My June 6, 2007 order required a COD of 15 or less and a PRD of between .98 and 1.03 as to the countywide assessment. I will
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alter these standards if they are not realistic for each school district and municipality.
17 Throughout this process, whenever the Chief Assessment. Officer believes that he needs further guidance, or sees possible prob-
lems that this court did not foresee that prevents the reassessment from moving forward, the Chief Assessment Officer shall not
wait until the next monthly meeting to raise the issues. The Chief Assessment Officer shall immediately send a letter to the court
with copies to counsel for the parties requesting a meeting as soon as possible.
18 There is no requirement that an Assessment District include only municipalities or school districts that are located in the same
area of the County.
19 Although they are not forbidden from doing so, I am not inviting the Property Owners to come to court with a comprehensive
assessment plan that will result in a reassessment of all properties by December 2011 for use in 2012 because I believe that only
the County can create a comprehensive plan with a starting point based on the County’s current database that addresses person-
nel and other costs.
20 In an extreme case, a common pleas court, in order to comply with a directive from the Pennsylvania Supreme Court, may need
to order a county to increase millage or order the Chief Assessment Officer to increase assessed values as to the county.
21 This disparity will have a limited impact on property owners because for most property owners the County taxes make up 10%
to 15% of the total property tax. Furthermore, this system of assessing property creates a cycle in which each property owner has
a turn at being in the first district to be reassessed and in the last district to be reassessed. For example, if County taxes were based
on each base year assessment, in 2014 it would now be the property owner in Assessment District Four who could complain that
her County taxes are based on today’s values while the County taxes for property owners in Assessment District One are based on
2010 values.
22 Litigation instituted in the Common Pleas Court of Allegheny County in 1970 challenged the constitutionality of legislation per-
mitting the County to reassess one-third of the County every three years. The trial court dismissed the litigation on the ground that
the statutory appeal of the assessment to the Board of Assessments provides an adequate remedy. In Borough of Green Tree v.
Board of Property Assessments, Appeals and Review, 328 A.2d 819 (1974), the Pennsylvania Supreme Court reversed; it ruled that
a court of equity has jurisdiction to decide abroad constitutional challenge to the validity of a taxing statute.

This litigation was remanded to the trial court to consider the constitutional challenge to this legislation. However, the challenge
was never considered because on October 28, 1977, the Board of Property Assessment, Appeals and Review discontinued the use
of triennial assessments. See Boro of Green Tree v. Board of Property Assessments, 127 P.L.J. 172, 178 n.9 (1978).
23 In her expert report which is part of the County’s Pretrial Statement, she stated, without explanation, that a valid countywide
reassessment will require no less than two years and more probably up to three years. The report is not part of the record.

Washington Mutual Bank, F.A. v.
Lynn Kuchnicki a/k/a Lynn K. McGann and Keith McGann

Foreclosure Action—Summary Judgment—Issue of Fact

1. Plaintiff filled a foreclosure action against Defendants for failure to make payments on the mortgage.

2. Plaintiff ’s removal of negative reporting to credit agencies for three months of non-payment on the mortgage is not an admis-
sion that payment was actually made.

3. Although one payment was made on the account after the action was filed, the account remained in default.

4. Plaintiff was entitled to summary judgment because Defendant presented no evidence that raised any dispute of fact as to
the making of the mortgage or being in default under it.

(Elizabeth P. Collura)

Francis Hallinan, Sheetal R. Shah-Jani and Robert Wendt for Plaintiff.
Louis C. Blauth, Jr. for Defendants.

No. GD 07-20881. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., July 16, 2009—This matter came before me on the Plaintiff ’s Motion for Summary Judgment. It is a mortgage fore-

closure action that was commenced on October 1, 2007 by the Plaintiff, Washington Mutual Bank, F.A. (“Washington Mutual”)
against the Defendants, Lynn Kuchnicki a/k/a Lynn McGann and Keith McGann (collectively “McGann”) alleging a default on
the mortgage for the premises located at 424 Parklyn Street, Pittsburgh, PA 15234. On January, 12, 2009, after I considered the
arguments raised by the parties, I granted Washington Mutual’s Motion. On January 29, 2009, McGann filed an Appeal to the
Superior Court.

The Order that I signed was the one that was prepared and presented to me by Washington Mutual. In particular, it reads as
follows:

“…an in rem judgment is entered in favor of Plaintiff and against Defendants, Lynn Kuchnicki, a/k/a Lynn K. McGann
and Keith A. McGann, for $79,898.36 plus interest from April 30, 2008 at the rate of $15.69 per diem and other costs
and charges collectible under the mortgage, for foreclosure and sale of the mortgaged property. However, the affect
of the Judgment will be stayed for thirty (30) days. Plaintiff cannot list the property for sheriff ’s sale until after
January 29, 2009. Additionally, Plaintiff and Defendants will continue to discuss loss mitigation.”
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The record clearly established that the mortgage was in default. The only matter of any significance was McGann’s contention
that the predecessor to Washington Mutual admitted payments were made for the months of May, June and July of 2007 by them.
However, as amply pointed out by Washington Mutual, the letter that McGann relied on was dated three (3) weeks after the com-
mencement of this action and it only stated that “any negative reporting for the months of 5/07, 6/07 and 7/07” were removed from
certain credit agencies, not that payments were made for those months.

In addition, Washington Mutual acknowledged that McGann did make a payment after the case was filed. Nevertheless, the
account was still in default. On this basis, Washington Mutual argued that there was no material issue of fact, and that it was there-
fore entitled to summary judgment.

Applying the standard summary judgment principle that I must view the matter in the light most favorable to the non-moving
party, which in this case was McGann, and that all doubts pertaining to issues of material fact(s) must be resolved against the mov-
ing party, I found that Washington Mutual was entitled to summary judgment because McGann offered no credible evidence to sug-
gest that there was no default under the mortgage. Indeed, while McGann’s Answer consists of a series of denials, no evidence was
presented that raised any dispute of fact as to making the mortgage and being in default under it. The reference to erroneous
reporting to credit agencies does not raise any issue that a dispute of fact exists. Accordingly, I entered the Order that Washington
Mutual presented to me, which contained the additional provision regarding loss mitigation. This provision indeed seems favor-
able to McGann as it suggests that Washington Mutual was still willing to resolve this matter with them. I have heard nothing from
the parties as to whether any “loss mitigation” occurred. However, since McGann filed this appeal I am obliged to file this Opinion
and it sets forth what I did and why I did it.

BY THE COURT:
/s/O’Reilly, J.

Dated: July 16, 2009

All Automatic Transmission Parts, Inc. v.
James Corwin and James Busch t/d/b/a Cottman Transmission and Budget Transmission

Breach of Contract—Credibility of Witnesses—Counsel Fees

1. Plaintiffs operated a business selling motor vehicle transmissions to businesses that do repair work. Plaintiffs operated a
small family business with unconventional invoice and billing practices as compared to traditional office procedures. Plaintiffs
would charge trusted customers by monthly invoice, instead of per-purchase.

2. Plaintiffs and Defendants had a long history of doing business together. Defendants usually paid invoices upon receipt, but
got behind on payments. Plaintiffs requested Defendants comply with a payment plan, but Defendants made few payments and
failed to pay many of the monthly invoices.

3. Plaintiffs testified that they delivered a copy of all unpaid invoices to Defendants. Defendants denied ever receiving invoic-
es. Defendants’ defense was that the invoices presented at trial were inaccurate.

4. The trial court, hearing the matter as a bench trial, determined that the Plaintiffs’ testimony was credible, and that
Defendants simply refused to pay without justification. Plaintiffs were entitled to an award of the unpaid balance, plus interest.

5. Because Plaintiffs’ billing method was unusual, defense counsel did not act in a vexatious or dilatory fashion in crediting his
client’s argument that the Defendant never received the invoices. Plaintiffs were therefore not entitled to counsel fees.

(Elizabeth F. Collura)

Thomas J. Dancison, Jr. for Plaintiffs.
Ernest Simon for Defendants.

No. AR 08-10682. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., October 7, 2009—This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned contract action was tried before the undersigned, sitting without a jury. After considering all the evidence and

the arguments of counsel, we conclude that Plaintiff has met its burden of proof and is entitled to an award of its contract claim,
with statutory interest from the date payment was due. However, we also conclude that this is not a case where counsel fees should
be awarded for dilatory and vexatious conduct.

In the end, the case involves the credibility of witnesses. We found the testimony of Plaintiff ’s President, Joseph D’Amico, cred-
ible and pertinent to the legal issues in the case, and that of Defendants not helpful to their cause. Neither side kept its business
records in a traditional manner. For example, Plaintiff ’s invoices are dated with a starting date rather than the date of preparation.
In addition, the invoice numbers depend on where the preparer was when the invoices were typed up and have nothing to do with
when they were prepared. As a result, anyone familiar with more standard office procedures would initially suspect that the invoic-
es were created for trial and had nothing to do with contemporaneous record-keeping.

Mr. D’Amico testified that the Plaintiff is a family-owned and operated business that sells parts for motor vehicle transmissions
to businesses that do the actual repair work for the owners of the vehicles. He, his wife, their son and daughter and son-in-law were
the only employees, and their operation appeared to the Court to be a classic “small business.” Defendants also operated two small
businesses, as partnerships. They repaired transmissions. Mr. D’Amico explained the Plaintiff ’s billing method very clearly, and
in the course of that testimony explained, credibly, why the invoice numbers and dates were as they were.

The procedure for receiving and filling orders for parts involved phone calls throughout the day from customers such as
Defendants, with pick up or delivery also throughout the day. As calls came in, they were usually taken by Mr. D’Amico who would
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note the order in a daily log, a notebook. The order would then be processed and the item given to the customer. Sometimes an
invoice would accompany the item; sometimes a monthly bill, in the form of an invoice, would be sent to trusted customers. The
monthly invoices were prepared by referring to the daily log of the orders placed. The parties had a long history of doing business
together and until 2004 Defendants generally paid the invoices upon receipt, whether sent monthly or with a delivery.

In 2004, Defendants got behind in their payments. At first, Plaintiff did nothing, but when the unpaid balances got too large,
Plaintiff, through Mr. D’Amico, asked Defendants to make payments of $500 every two weeks until the unpaid balance was paid.
Only a few such payments were made. Mr. D’Amico eventually stopped the monthly billing, which had been a courtesy to good cus-
tomers, and demanded and received payment upon each delivery. Plaintiff ’s Group Exhibit A1-30 is a collection of the monthly
invoices that Defendant did not pay. Plaintiff delivered a copy of those same unpaid invoices to Defendants, who claimed, not cred-
ibly, that they did not receive them. Defendants sold their Cottman franchise in January of 2008. They still operate the Budget
Transmission partnership.

Defendants’ defense relies on the supposed falsity of Plaintiff ’s Exhibit A1-30. As indicated, we find them to be accurate
although unusual. We believe Defendants received those invoices on a regular basis between September/October 2004 and
August/September 2005, and we also believe they were given a complete set of the invoices again by Mr. D’Amico when he was
trying to get them to pay the past due balances. This is sufficient demand for payment. Defendants simply declined to pay, with-
out providing any justification for non-payment except to deny receiving the demands.

As to the demand for counsel fees, we cannot say Defendants’ able and diligent counsel was wrong to credit his clients’ con-
tention that they hadn’t received the bills, given Plaintiff ’s unusual practices regarding the preparation of invoices. Until we heard
Mr. D’Amico’s explanation, we were concerned about the authenticity of the invoices as well.

We therefore conclude that Plaintiff is entitled to an award of the unpaid balance of $20,033.36, with simple interest at the statu-
tory rate of 6% per year. For ease of calculation we begin interest on the entire amount from March 1, 2005, the latest date by which
payment should have been made on the last invoice; we will not use the possible alternative basis of calculating interest for each
invoice separately. Our total award in favor of Plaintiff and against Defendants, with interest through October 7, 2009, is
$25,567.58.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: October 7, 2009

Commonwealth of Pennsylvania v. Robert Allan Kennedy
Ineffective Assistance of Counsel—Credibility of Witnesses—Evidence of Defendant’s Character—Qualifications of Experts—
Excessiveness of Sentences

1. Defendant was convicted of two counts of rape, one count of sexual assault, and two counts of indecent assault following a
bench trial. Evidence presented by the prosecution included the victim’s testimony that she fell asleep at the defendant’s house
and woke up to find him having sex with her without her consent, and that she asked him to stop but that he would not until she
forced herself apart from him; evidence of bruising and trauma to the victim’s vagina; toxicology evidence that there was Benadryl
present in the victim’s bloodstream; and testimony of the friends and attendants of the victim concerning her mental and emotion-
al trauma.

2. Trial counsel was not ineffective for failing to discover the victim’s crimen falsi convictions of theft because the evidence of
credibility would not have influenced the verdict, due to the corroborating physical evidence and third-party witness testimony.

3. Trial counsel was not ineffective for failing to call character witnesses, because calling such witnesses could have opened the
record up to the introduction of prior offenses of the defendant. Trial counsel’s strategy was reasonably calculated to protect the
defendant’s interests.

4. The trial court did not err in admitting and considering witness testimony concerning prior romantic relationships between
the defendant and two witnesses, in which the defendant brought the witness into a relationship-type atmosphere, then took con-
trol of the situation and tried to attack the witness. This evidence was probative on the issues of motive, opportunity, intent, prepa-
ration, and plan.

5. Trial counsel was not ineffective for basing the only defense around the theory that the victim suffered an alcoholic black-
out. This strategy was calculated and prepared by counsel, and had a reasonable basis in furtherance of the defendant’s interests.

6. The trial court did not err in permitting the testimony of the Commonwealth’s toxicology expert, as she had ample qualifica-
tions to testify under the requirements of Pennsylvania law. Trial counsel was not ineffective for failing to object on the basis that
the expert did not possess a medical degree or PhD. Trial counsel did find a motion in limine to preclude her testimony (which was
not granted), cross-examined her, and objected to portions of her testimony.

7. The trial court’s sentencing of the defendant to consecutive sentences on three different counts was not excessive.
Sentencing, including the imposition of consecutive sentences, is within the trial court’s discretion. The trial court considered the
sentencing guidelines, pre-sentencing report, and the defendant’s prior record, and was not unreasonable in determining the
defendant’s sentence.

8. Trial counsel was not ineffective for failing to communicate a plea offer to defendant. Trial counsel testified on record that
he communicated the offer to defendant twice, kept the offer open until the day of trial, and that the defendant rejected it because
it would have involved incarceration. The prosecutor also corroborated trial counsel’s testimony in this regard.
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(Elizabeth F. Collura)
Robert Schupansky for the Commonwealth.
Carl Marcus for Defendant.

No. CC 2007-03178. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., August 6, 2009—The Defendant, Robert Kennedy, was charged at CC 200703178 with various counts of Rape, Sexual

Assault, and Indecent Assault. Following a bench trial on August 27, 2008, he was convicted of two (2) counts of Rape, one (1) count
of Sexual Assault, and two (2) counts of indecent assault.

On November 24, 2008, the Defendant was sentenced as follows: at count one (1), Rape of an unconscious person, 18 Pa.C.S.
3121(a)(3), a period of incarceration of sixty (60) to one-hundred and twenty (120) months; and at count two (2), Rape by forcible
compulsion, 18 Pa.C.S. 3121(a)(1), a consecutive period of incarceration of sixty-six (66) to one-hundred and thirty-two (132)
months. No further penalty was imposed at any other count.

The Defendant filed Post-Sentencing Motions on December 3, 2008, and filed Amended Post-Sentencing Motions on March 16
and April 17, 2009. Hearings on those motions were denied, and pursuant to Pa.R.A.P. 1925, a Concise Statement of Matters
Complained of on Appeal was filed on Defendant’s behalf from which the following is taken verbatim:

1. The trial court erred in denying appellant’s post sentencing motions since trial counsel was ineffective, in a case
which turned wholly on the credibility of the “victim,” for failing to discover and introduce [the victim]’s crimen falsi
convictions of theft and tampering with evidence, as well as her related possession with intent to deliver convictions,
especially since she hid the convictions from the prosecutor.

2. The trial court erred in denying appellant’s post sentencing motions since trial counsel was ineffective for failing
to call highly relevant character witnesses Charisse Richards, Matthew Richards and Marvin Cammon in a case that
turned on the credibility of [the victim] versus that of Mr. Kennedy.

3. The trial court erred in denying appellant’s post sentencing motions since the trial court erred in admitting and con-
sidering the irrelevant and prejudicial prior bad acts involving Jacqueline Smith and Chastity Gumpp.

4. The trial court erred in denying appellant’s post sentencing motions since trial counsel was ineffective for center-
ing the only defense around a theory that the victim suffered an alcoholic blackout, and therefore could have engaged
in consensual sex with Mr. Kennedy.

5. The trial court erred in denying appellant’s post sentencing motions since the trial court erred in admitting and con-
sidering the “expert” testimony of toxicologist Jennifer Jannsen and trial counsel was ineffective for failing to object
to her testimony.

6. The trial court erred in denying appellant’s post sentencing motions since Mr. Kennedy’s convictions of 2 counts of
rape, for rape of an unconscious person, and rape by forcible compulsion, were not supported by sufficient evidence
and were against the weight of the evidence.

7. The trial court erred in denying appellant’s post sentencing motions since the imposition of consecutive sentences
resulted in an excessive sentence, the individual sentences were excessive and the trial court failed to state adequate
reasons on the record for the sentence of 10 ½ - 21 years imprisonment.

8. The trial court erred in denying appellant’s post sentencing motions since trial counsel was ineffective for failing
to communicate a plea offer to Mr. Kennedy.

The facts can be summarized as follows: Sometime in the Fall of 2006, the victim and the Defendant met each other on the dat-
ing website Match.com. Approximately three weeks later, after talking online and on the telephone, they agreed to meet in person.
On the night of December 15, 2006, they met at a bar in Versailles, PA. They danced and consumed a number of drinks until the
early morning, and then left the bar and went to a restaurant for breakfast.

After eating, they returned to the Defendant’s house, where the victim fell asleep on the couch. She woke up some time later to
find the Defendant having sex with her, and she asked him to stop, but he continued until she forced herself apart from him. She
ran into the bathroom where she experienced vaginal pain and vaginal bleeding, then returned to the living room where she found
the Defendant sleeping, and left through the kitchen. She called a friend on her cell phone, reported the rape, and received direc-
tions home.

The victim’s friend contacted the police, and a police officer contacted the victim the next morning. A forensic examination was
then conducted at a hospital. The examination revealed vaginal swelling and vaginal abrasions, bruising on the victim’s body, and
Diphenhydramine (Benadryl), in the victim’s blood. The victim reported she believed she had been drugged by the Defendant the
night before.

I.
The Defendant avers five (5) claims of ineffective assistance of trial counsel. To establish a claim of ineffective assistance of

trial counsel, the Defendant must demonstrate that: (1) the underlying claim has substantive merit; (2) counsel did not have a rea-
sonable basis for his or her actions or failure to act; and (3) the Defendant suffered prejudice as a result of counsel’s deficient per-
formance. A failure to satisfy any prong of this test will require rejection of the claim. Commonwealth v. Bromley, 862 A.2d 598
(Pa.Super. 2004).

The Defendant first claims that the trial court erred in denying appellant’s post sentencing motions since trial counsel was inef-
fective for failing to discover and introduce the victim’s crimen falsi convictions of theft and tampering with evidence. To estab-
lish this claim, the Defendant must demonstrate that he suffered prejudice as a result of counsel’s deficient performance. Id.

In support of this claim, the Defendant avers that the case “turned wholly on the credibility of the ‘victim.’” Despite this aver-
ment that the only evidence presented at trial was first-party witness testimony, physical evidence and third-party witness testi-
mony were also presented. Physical evidence included photographs and medical reports detailing the bruising and vaginal trau-
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ma of the victim, and third-party witness testimony included statements by friends and attendants of the victim evidencing her
mental and emotional trauma.

Considering this additional evidence, discovery and introduction of the victim’s crimen falsi convictions would not have influ-
enced the verdict, and the Defendant did not suffer prejudice as a result of trial counsel’s deficient performance. Since the
Defendant did not suffer prejudice, his claim that trial counsel was ineffective for failing to discover and introduce the victim’s
crimen falsi convictions must fail.

II.
The Defendant also claims that the trial court erred in denying appellant’s post sentencing motions since trial counsel was

ineffective for failing to call character witnesses. To establish this claim, the Defendant must demonstrate that trial counsel did
not have a reasonable basis for his failure to act. Id. At the Post-Sentence Motions Hearing, trial counsel gave his tactical rea-
sons. Trial counsel stated generally that “[w]hen you put the character witnesses in, you…create a potential to open the door
to…all of the prior acts that the [Defendant] did” (M.T. at 49).1 Trial counsel stated specifically that, in this case, “[t]here was a
danger there” (M.T. at 49). The Defendant himself stated on the record that “[trial counsel] told me…[character witnesses]
weren’t needed” (M.T. at 10).

Furthermore, the Defendant must also demonstrate that he suffered prejudice as a result of counsel’s deficient performance.
Id. In support of this claim, the Defendant again avers that the case turned on the credibility of the victim versus that of the
Defendant. However, in addition to first-party witness testimony, physical evidence and third-party witness testimony was also pre-
sented at trial. The discovery and introduction of the victims crimen falsi convictions would not have influenced the verdict, and
the calling of character witnesses would not have overcome the evidence presented at trial.

Instead, the calling of such witnesses may have opened the record up to other prior offenses of the Defendant himself. Trial
counsel’s actions were thus reasonably calculated to effectual the Defendant’s interests. Since trial counsel had a reasonable basis
for his failure to act, and the Defendant did not suffer prejudice, the Defendant’s claim that trial counsel was ineffective for fail-
ing to call character witnesses must fail.

III.
The Defendant also claims that the trial court erred in denying appellant’s post sentencing motions since the trial court erred

in admitting and considering testimony involving prior bad acts by the Defendant. Pa.R.E. 404(b)(2)-(3) provides that “[e]vidence
of other crimes, wrongs, or acts may be admitted,” to prove “motive, opportunity, intent, preparation, plan, knowledge, identity or
absence of mistake or accident,” and may be admitted “upon a showing that the probative value of the evidence outweighs its
potential for prejudice.” A trial court’s ruling regarding the admissibility of Rule 404(b) evidence may be reversed only upon a
showing that the trial court abused its discretion. Commonwealth v. O’Brien, 836 A.2d 966 (Pa.Super. 2003).

Both witness testimonies involved prior romantic relationships with the Defendant. Each witness detailed prior bad acts by the
Defendant proving motive, opportunity, intent, preparation, and plan. One witness testified to a prior situation where the Defendant
grabbed her, threw her onto a bed, and tried to forcibly remove her underwear. (T.T. 1 at 96). The other witness testified to a prior
occasion where the Defendant pushed her down and constantly called her despite her requests for him to stop (T.T. 1 at 102-103).

The evidence of these prior bad acts show intent to get the victim in a relationship-type atmosphere, where the Defendant there-
upon takes control of the situation, which is what he did in this case. The trial court ruled that the 404(b) evidence had probative
value that outweighed its potential for prejudice and indicated its ability to separate the relevant evidence from the prejudicial evi-
dence (T.T. 1 at 3-9).

When the trial court indicates the reason for its decision, the scope of review is an examination of the stated reason, and the
standard is an abuse of discretion. Id. Since the testimony was of probative value and any prejudicial evidence was able to be sep-
arated from consideration by the trial court, the Defendant’s claim that the trial court erred in admitting and considering testimo-
ny involving prior bad acts by the Defendant must fail.

IV.
The Defendant also claims that the trial court erred in denying appellant’s post sentencing motions since trial counsel was inef-

fective for centering the only defense around a theory that the victim suffered an alcoholic blackout. To establish this claim, the
Defendant must demonstrate that trial counsel did not have a reasonable basis for his actions. Bromley, 862 A.2d 598.

Based on contradictory testimony at various hearings from various first-party and third party witnesses, the number of drinks
allegedly consumed by the victim ranged anywhere from two (2) to ten (10) (M.T. at 59). Based on these testimonies, the
Defendant’s expert witness testified that while it was unlikely that the victim suffered an alcoholic blackout, it was not impossi-
ble (T.T. 3 at 13).2 Furthermore, trial counsel stated that his reason for calling the expert was not to prove his defense theory, but
to present his defense theory and define “alcoholic blackout” (M.T. at 58-59). Trial counsel was well aware that his expert could
not testify to a reasonable degree of scientific certainty that the victim suffered an alcoholic blackout, and had instead calculat-
ed a strategy to use witness testimony that the victim “couldn’t remember,” and other corroborating evidence, to prove this the-
ory (M.T. at 60).

Many people pursue losing defenses, and some defenses are better than others, but trial counsel gave reasons for why he called
his expert witness and presented his defense theory. Since trial counsel had a reasonable basis for his actions, the Defendant’s
claim that trial counsel was ineffective for failing to call character witnesses must fail.

V.
The Defendant raises two (2) claims of error with regard to the Commonwealth’s expert witness. First, the Defendant claims

that the trial court erred in admitting and considering the expert testimony of the prosecution’s expert witness. Second, the
Defendant claims trial counsel was ineffective for failing to object to her testimony. To establish these claims, the Defendant must
demonstrate that the underlying claims have substantive merit. Id.

Pa.R.E. 702, testimony by experts, provides that if “knowledge beyond that possessed by a layperson will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an expert…may testify thereto in the form of an
opinion or otherwise.” A trial court’s decision to qualify expert testimony can be reversed “only in the event the court abused its
discretion or committed an error of law.” Commonwealth v. Hetzel, 822 A.2d 747, 761 (Pa.Super. 2003).

The Defendant first attacks the expert’s qualification by stating that she did not possess a medical degree or a PhD. However,
in Pennsylvania, the standard for qualification of an expert is a liberal one, and qualification is proper “where it will aid the [fact-
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finder] regarding the subject matter beyond the knowledge…of an average layperson. Hetzel, 822 A.2d at 761. The
Commonwealth’s expert was a certified toxicologist with a Master of Science Degree who has been employed by the Allegheny
County Medical Examiner’s Office for 28 years. She was properly qualified to testify as an expert in toxicology. The Defendant
then attacks the expert’s testimony by claiming that it was not persuasive beyond a reasonable doubt. However, “[t]he law is clear
that an expert’s conclusions need not be stated as beyond a reasonable doubt,” and whether an expert’s testimony is persuasive is
a matter for the fact-finder’s consideration. Id. She was called to testify to the existence of Diphenhydramine in the victim’s blood-
stream, and it is the duty of the fact-finder to consider the persuasiveness of this evidence.

The Defendant also claims that the trial court erred in denying appellant’s post sentencing motions since trial counsel was inef-
fective for failing to object to her testimony. However, the Defendant’s counsel filed a Motion in Limine to preclude the expert’s
report and testimony (which the trial court did not grant), cross-examined the expert, and objected to portions of her testimony at
trial (T.T. 2 at 26). Since both underlying claims are without merit, the Defendant’s claims that the trial court erred in admitting
and considering the expert testimony of the prosecution’s expert witness and that trial counsel was ineffective for failing to object
to her testimony must fail.

VI.
The Defendant also claims that the trial court erred in denying appellant’s post sentencing motions since the Defendant’s con-

victions of two (2) counts of rape were (a) against the weight of the evidence and (b) not supported by sufficient evidence.
A challenge to the weight of the evidence must establish that verdict was so contrary to the evidence that it shocks one’s sense

of justice and makes a new trial imperative. Commonwealth v. Butler, 647 A.2d 928 (Pa.Super. 1994). A verdict is said to be against
the weight of the evidence such that is shocks one’s sense of justice when “the figure of Justice totters on her pedestal[.]”
Commonwealth v. Davidson, 860 A.2d 575, 581 (Pa.Super. 2004).

The facts set forth in the record clearly establish the crimes charged, and there is nothing in the record which shocks one’s
sense of justice and “cries out for a new trial in order to permit justice to prevail.” Commonwealth v. Brown, 648 A.2d 1177, 1191
(Pa. 1994). The fact-finder is entitled to believe all, part, or none of the evidence, and while the Defendant avers that the only evi-
dence presented at trial was incredible first-party witness testimony, physical evidence and third-party witness testimony was also
presented. The physical evidence included photographs and medical reports detailing the bruising and vaginal trauma of the vic-
tim and the presence of Diphenhydramine in the victim’s blood.

Regardless, the Defendant argues that there were not two (2) rapes in this case, and requests that at least one (1) conviction for
rape be reversed and the sentence vacated. The Defendant argues that the transition between the victim waking up and the termi-
nation of the act occurred in an instant, an instant too fleeting to justify convictions for rape of an unconscious person and rape by
forcible compulsion. However, the trial court found that the victim fell asleep on the couch and woke up some time later to find the
Defendant having sex with her. The trial court also found that she asked him to stop, but he continued until she forced herself apart
from him. These findings clearly justify the conviction for two (2) counts of rape. Since there was sufficient evidence to find that
the Defendant was guilty of the crimes charged, his claim that the verdict was against the weight and sufficiency of the evidence
must fail.

VII.
The Defendant also claims that the trial court erred in denying appellant’s post sentencing motions since (1) the individual sen-

tences were excessive, (2) the imposition of consecutive sentences resulted in an excessive sentence, and (3) the trial court failed
to state adequate reasons on the record for the sentence.

In Pennsylvania “sentencing is vested in the discretion of the trial court, and will not be disturbed absent a manifest abuse of
that discretion.” Commonwealth v. Malovich, 902 A.2d 1247, 1252-1253 (Pa.Super. 2006). “A manifest abuse of …discretion” occurs
when the sentence is “manifestly unreasonable,” or resulted from “partiality, prejudice, bias or ill will.” Id. When the trial court
imposes a sentence that is within the statutory limits “there is no abuse of discretion unless the sentence is manifestly excessive
so as to inflict too severe a punishment.” Commonwealth v. Person, 297 A.2d 460, 462 (Pa. 1972). In this case, the trial court
imposed two standard range sentences (S.T. at 17). 3 Since the Defendant has failed to provide a plausible argument that the indi-
vidual sentences were excessive, his claim that the imposition of consecutive sentences resulted in an excessive sentence must fail.

Regardless, the Defendant argues that it is the imposition of consecutive sentences that result in an excessive sentence.
However, “[t]he general rule in Pennsylvania is that in imposing a sentence the court has discretion to determine whether to make
it concurrent with or consecutive to other sentences then being imposed or other sentences previously imposed.” Commonwealth
v. Graham, 661 A.2d 1367, 1373 (Pa. 1995). The imposition of consecutive sentences does not present a substantial question
“regarding the discretionary aspects of sentencing,” unless the trial court has “failed to state adequate reasons on the record for
the sentence imposed[.]” Commonwealth v. L.N., 787 A.2d 1064, 1071 (Pa.Super. 2001). Thus, the Defendant finally argues that the
trial court failed to state adequate reasons on the record for the imposition of the sentence.

When imposing a sentence, the trial court is required to consider the circumstances of the offense and the character of the
Defendant, and “to state its reasons for the sentence on the record, so that a reviewing court can determine whether the sen-
tence imposed was based upon accurate, sufficient, and proper information.” Id. “Where the sentencing judge had the benefit
of a pre-sentence report, it will be presumed that he was aware of relevant information regarding appellant’s character and
weighed those considerations along with the mitigating statutory factors.” Id. A sentence stated to be based upon “accurate, suf-
ficient, and proper information” cannot be found manifestly “unreasonable” or “excessive,” nor resulting from “partiality, prej-
udice, bias or ill will.”

The trial court reviewed the sentencing guidelines and the pre-sentence report, and noted the Defendant’s prior record, (S.T. at
16-17). Taking all of this information into consideration, the trial court found no reason to sentence in the mitigated section nor in
the aggravated section, but believed that the high standard range was appropriate for the cases (S.T. at 17). The sentence of stan-
dard range consecutive sentences was based upon “accurate, sufficient, and proper information,” and the trial court’s reasons for
imposing the sentence are clearly stated on the record. Id. Considering the foregoing, the Defendant’s claim that the imposition of
standard range consecutive sentences was excessive and unreasonable must fail.

VIII.
The Defendant finally claims that the trial court erred in denying appellant’s post sentencing motions since trial counsel was

ineffective for failing to communicate a plea offer. To establish this claim, the Defendant must demonstrate that the underlying
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claim has substantive merit. Bromley, 862 A.2d 598.
The Defendant avers that trial counsel never told him about the plea offer. However, trial counsel testified on record that he

communicated the offer to the Defendant twice, kept the offer open until the day of trial, and that the Defendant ultimately reject-
ed the offer because “[i]t would have involved jail…[the Defendant] didn’t want to go to jail” (M.T. at 73). Also, the prosecutor in
this case corroborated trial counsel’s testimony, stating on record that he communicated the offer to the defense counsel, left the
offer open, and after readdressing the offer with the defense counsel, witnessed a conversation between the defense counsel and
the Defendant, after which he was told a second time that the Defendant was not interested in the offer (M.T. at 31).

Considering this testimony, trial counsel clearly communicated the plea offer to the Defendant, and the underlying claim is thus
without substantive merit. Since the underlying claim is without substantive merit, Defendant’s claim that trial counsel was inef-
fective for failing to communicate a plea offer must fail. Based on the foregoing, Defendant’s issues raised as matters complained
of on appeal are deemed without merit.

BY THE COURT: 
/s/Zottola, J.

1 M.T.: Denote Motion Transcript dated April 30, 2009.
2 T.T.: Denote Trial Transcript Volume 1 dated August 25, 2009; Trial Transcript Volume 2 dated August 27, 2009; or Trial tran-
script Volume 3 dated May 20-21, 2009.
3 S.T.: Denote Sentencing Transcript dated November 24, 2008.
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Atlantic States Insurance Company v.
Anthony Fornicoia, as Administrator for the Estate of Charles Fornicoia, Deceased

Motion for Summary Judgment—Underinsured Motorist Benefits

1. Where one is determined to be an insured driver under the liability provisions of a motor vehicle insurance policy, the same
individual in the same vehicular accident cannot be deemed to be the “owner or driver” of an underinsured motor vehicle.

2. It is contrary to any rational approach to contract construction to find that a driver may simultaneously be defined as
“insured” and “underinsured” within the same comprehensive motor vehicle insurance policy and for the same occurrence.

3. Employee injured in motor vehicle accident where vehicle was driven by fellow employee could not recover pursuant to
underinsured provisions of motor vehicle policy issued to employer, since driver cannot have dual identity of “insured driver”
under the liability provisions of the policy and “owner or driver of an underinsured motor vehicle.”

4. Court will not set aside a valid, unambiguous exclusionary term in an insurance policy absent proof of a dominant public pol-
icy that would justify a judicial modification of the insurance contract.

5. Plaintiff failed to present compelling evidence that public policy favoring compensation for injured victims of drunk driving
required court to disregard proscription of recovery of both underinsured motorist benefits and liability benefits by the same
claimant under the same contract for the same incident.

(Laura A. Meaden)
Scott Millhouse for Atlantic States Insurance Company.
John Newborg for Anthony Fornicoia.
No. GD 07-002436. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., July 20, 2009—This matter entails a declaratory judgment action and motion for summary judgment1 brought by

Atlantic States Insurance Company as a business auto insurer for Northeast Networking Systems, the employer of Charles
Fornicoia and Clinton Boyd as well as a motion for judgment on the pleadings brought by Anthony Fornicoia, as Administrator
for the Estate of Charles Fornicoia, Deceased. The parties have stipulated that there are no factual disputes for this Court or a
jury to decide.

At issue is whether Charles Fornicoia is entitled to recover for injuries under the underinsured motorist benefits aspect of the
policy provided by Atlantic on a Northeast Networking Systems van. Fornicoia, a Northeast employee, suffered severe injuries
when that van, in which he was a passenger, crashed into a tree. Another Northeast employee, Boyd, was operating the Northeast
van at the time of the accident. While driving the van Boyd was under the influence of alcohol.

Fornicoia applied for and received worker compensation benefits for the disabilities resulting from the accident. Boyd was
denied benefits, it having been determined in the course of worker compensation proceedings that his intoxication placed him out-
side the scope and course of his employment with Northeast the time of the accident.

Fornicoia pursued Boyd and Northeast civilly to recover damages for injuries sustained in the accident. A tort action was filed
in the Circuit Court of Volusia County, Florida, where Fornicoia resided. Northeast undertook Boyd’s defense in that Florida
action, subject to a reservation of rights and the outcome of a declaratory judgment action initiated in Allegheny County,
Pennsylvania, by Atlantic at GD 03-000335. In its declaratory judgment complaint in that prior litigation, Atlantic asserted, among
other things, that the determination by a worker compensation referee that Fornicoia had been within the scope of his employ-
ment at the time of the accident triggered coverage exclusions stated under the policy supplied by Atlantic to Northeast. Atlantic
eventually prevailed in its efforts; the Pennsylvania Superior Court held that an exclusion under the Atlantic policy barred cov-
erage of Boyd by Atlantic. Consequently, Atlantic was neither responsible for defending Boyd in the Florida litigation and nor
responsible for paying any verdict in favor of Fornicoia and against Boyd. Atlantic States Insurance Company v. Northeast
Networking Systems, Inc. Clinton Boyd and Charles Fornicoia, 2006 Pa.Super. 22, 893 A.2d 741(2006); appeal denied 590 Pa. 654,
911 A.2d 932 (2006).

A point not successfully pursued by Atlantic on appeal was whether Boyd’s intoxication while operating the Northeast van
caused him to be excluded from coverage under the Atlantic policy insuring the van. Atlantic argued on appeal that Boyd was not
a “permissive user” of the vehicle according to the policy because he knowingly violated a company policy by driving a company
vehicle after consuming alcohol. Because Atlantic did not include that issue in its 1925(b) statement, the Superior Court consid-
ered it waived.

Atlantic’s 1925(b) statement did raise the issue of whether the trial court had erred when it determined that 75 Pa.C.S.A. §
17242, as a matter of law, defeated any claim by Atlantic that Boyd, because he had imbibed alcohol, forfeited authority to oper-
ate the company vehicle. The Superior Court considered that properly preserved issue and, in doing so, indirectly approached
the question of Boyd’s status as a permissive user of the Northeast van. The trial court had found Boyd to have been a permis-
sive user of the van and concluded, therefore, that Boyd was an insured under the Atlantic policy at the time of the accident.
(Friedman, J., Opinion at 8). The Superior Court agreed. In doing so, the appellate court adopted the public policy rationale set
forth in the analogous matter of Donegal Mutual Insurance Company v. Long, 387 Pa.Super. 574, 564 A.2d 937 (1989) affirmed
597 A.2d 1124, 528 Pa. 295. Donegal, extending application of the public policy expressed in the Pennsylvania Motor Vehicle
Financial Responsibility Law, declared a provision of an automobile rental agreement which denied insurance coverage for lia-
bility arising from operation of vehicle while under influence of alcohol or drugs invalid as against public policy. The Donegal
Court stated:

...owners of licensed vehicles in this Commonwealth must maintain a financial responsibility so that victims of motor
vehicle accidents will have recourse. That responsibility cannot be curtailed by a clause in a rental agreement deny-
ing coverage when liability arises when the driver is under the influence of alcohol or drugs. The public policy of this
Commonwealth on this matter, as clear in 1985 as it is today, most definitely outweighs the enforcement of the exclu-
sion clause.

564 A.2d at 946
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Although Boyd’s intoxication resulted in an administrative determination that he had been outside the scope of employment at
the time of the accident for purposes of worker compensation eligibility, the Superior Court, as had the trial court, nonetheless
deemed Boyd to have operated the Northeast van with the permission of Northeast and to have therefore been insured under the
Atlantic liability policy at the time of the accident. Public policy, as expressed through the MVFRL, declared that Boyd’s consump-
tion of alcohol and intoxication could not be used as a basis on which to exclude him as an insured permissive user under the pol-
icy issued by Atlantic. The ironic consequence of that finding that Boyd had been a permissive user, which had been opposed by
Atlantic, was that it yielded the result ultimately sought by Atlantic. The policy furnished by Atlantic explicitly excluded from its
liability coverage “[b]odily injury to any fellow employee of the insured arising out of and in the course of the fellow employee’s
employment.” Boyd’s status as an insured under the Atlantic policy effectively barred the claim of his fellow employee, Fornicoia,
under the liability provisions of that policy.

In this mater the Administrator for the Estate of Charles Fornicoia3 pursues a further claim, an underinsurance claim under the
Atlantic policy, asserting that public policy and pertinent case law compel a finding that the underinsurance benefits of the Atlantic
policy are available to Fornicoia.

As to underinsured claims, the policy provides, in pertinent part:

Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations. The words
“we,” “us,” and “our” refer to the Company providing this insurance.

Business Auto Coverage Form, CA 00 01 12 93 p.1

A. COVERAGE

1. We will pay all sums the “insured” is legally entitled to recover as damages from the owner or driver of an “under-
insured motor vehicle.” The damages must result from “bodily injury” sustained by the “insured” caused by an “acci-
dent.” The owner’s or driver’s liability for these damages must result from the ownership, maintenance or use of an
“underinsured motor vehicle.”

F. ADDITIONAL DEFINITIONS

The following are added to the DEFINITIONS Section:

3. “Underinsured motor vehicle” means a vehicle for which the sum of all liability bonds or policies that apply at the
time of an “accident” do not provide at least the amount an “insured” is legally entitled to recover as damages.

However, an “underinsured motor vehicle” does not include any vehicle:

…

d. Owned or furnished for the regular use of you or any “family member”;

e. For which liability coverage is provided under the LIABILITY COVERAGE section of this policy.

Business Auto Coverage Form, CAD 21 93 10 93, pp.1, 3 (Underinsured Endorsement)

Fornicoia argues that he must, and does, satisfy four conditions essential to recovery under the underinsurance provisions of
the Atlantic policy: (1) he must be an insured under the policy; (2) his injuries were caused by an automobile accident; (3) his
injuries were caused by the owner of an underinsured vehicle; and (4) he is entitled to recover from the driver of the van. The
1925(b) statement asserts that the failure of this court to find any of the four conditions has been satisfied under the undisputed
facts of this case constitutes error.

Fornicoia’s 1925(b) statement of matters complained of on appeal is obscure, particularly in its statement of the fourth con-
dition. Presumably, the fourth condition—that Fornicoia is entitled to recover damages from the driver of the van—refers to
Atlantic’s contention that the civil immunity provisions of the Pennsylvania Workers’ Compensation Act bar Fornicoia from
recovering damages in a civil action against either the employer/owner of the van or a co-employee who operated the van in
furtherance of the employer’s business. In answering that contention during argument, Fornicoia drew upon Warner v.
Continental/CNA Insurance Companies, 455 Pa.Super. 295, 688 A.2d 177 (1996), appeal denied 548 Pa. 660, 698 A.2d 68 (1997),
which held that employee injured in a vehicle that is owned by his employer and insured under a policy obtained by the employ-
er is not precluded from recovering underinsured motorist benefits otherwise available under the express terms of the policy
solely as a result of the exclusivity provisions of the Workmen’s Compensation Act. Similarly, the Superior Court, in Boris v.
Liberty Mutual Insurance Co., 356 Pa.Super. 532, 515 A.2d 21 (1986), had earlier found that employer immunity under the work-
er compensation act was unavailable to the employer’s motor vehicle insurer as a defense in an action for underinsured motorist
benefits. Subsequent to Warner, the Superior Court declared unenforceable the provisions of an employer’s automobile insur-
ance policy that expressly excluded underinsured motorist coverage for injuries covered by workers’ compensation. Herman
Harper v. Providence Washington Insurance Company, 753 A.2d 282, 2000 Pa.Super. 156 (2000) In arriving at that conclusion,
the Superior Court found the case of Gardner v. Erie Insurance Co., 555 Pa. 59, 722 A.2d 1041 (1999) dispositive. In Gardner,
the Pennsylvania Supreme Court held that an employee who is receiving worker’s compensation benefits for injuries sustained
in an automobile accident involving a co-employee’s vehicle and arising out of wrongful third-party conduct is not precluded by
the Worker’s Compensation Act from seeking uninsured motorist benefits from a co-employee’s insurance carrier despite the
co-employee’s immunity from suit.

Warner offered the rationale that:

...the workmen’s Compensation Act was enacted to provide an efficient means of compensating aggrieved workers
without litigating the issue of employer negligence. Recovery under the Act is a complete replacement for suit against
the employer; the employee receives the statutory recompense for his work-related injury, and may not then seek to
litigate those same damages. See generally U.S. v. Demko, 385 U.S. 149, 87 S.Ct. 382, 17 L.Ed.2d 258 (1966); 42
Pennsylvania Law Encyclopedia 1(1975). Further, the Act specifically provides that the employer’s insurance carrier
shall enjoy the same freedom from suit as does the employer itself. 77 P.S. § 501. This is entirely logical as it relates
to the carrier of no-fault insurance benefits, for such coverage ultimately results in litigation of the employer’s negli-
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gence despite the fact that the employer was not sued directly by the employee.

However, the employer’s freedom from suit under the workmen’s Compensation Act does not logically extend to the
carrier of uninsured motorist benefits. The injured employee who seeks such coverage asserts only that he was injured
at the hands of some third party who was not adequately insured. The employer cannot be implicated in such wrong-
doing in the slightest.

455 Pa.Super. 308; 688 A.2d 184

The question addressed in Warner was whether an injured employee may successfully claim underinsured benefits under an
employer’s motor vehicle insurance policy where the sole basis proffered for exclusion of employees injured in the course of
employment from coverage under that policy is the compensability of those same injuries under the worker’s Compensation Act
and the exclusivity provisions of that act. Warner answered in the affirmative.

The circumstance not confronted either in Warner or in related cases, but significant in this dispute, is a prior judicial determi-
nation that benefits under the employer’s liability coverage were unavailable to the injured employee precisely because “the bod-
ily injury [to the employee] was a result of the insured’s action.” Atlantic States Insurance Company, 893 A.2d at 749 (emphasis
added) Decisional authority to the effect that neither the Workers’ Compensation Act nor policy language that mimics the immu-
nity provisions of that law will deny underinsurance benefits to an employee injured in a job-related motor vehicle accident does
not inform the controversy in this case. The question of whether the tort immunity of a co-employee means that the injured employ-
ee is not “legally entitled to recover” from the co-employee and therefore, as a contractual matter, may not recover pursuant to an
underinsured motorist benefits policy provision that restricts underinsurance benefits, as does the Atlantic policy, to “sums the
insured is legally entitled to recover as damages” is not directly presented here. The question is, instead, whether, having been
determined to be an insured driver under the liability provisions of a motor vehicle insurance policy, the same individual may be
deemed, in that same single-vehicle accident, to have also been “the owner or driver of an underinsured motor vehicle.” This court
decided that such dual identity cannot occur and, on that basis, decided that Fornicoia is not entitled to recover from the driver of
the van under the underinsurance provisions of the Atlantic policy.

It seems contrary to any rational approach to contract construction to find that a driver may simultaneously be defined as
insured and underinsured within the same comprehensive motor vehicle insurance policy and for the same occurrence. And,
indeed, the Atlantic policy provides against such a construction by stating, at F.3 (e) of the underinsurance endorsement that:

…an “underinsured motor vehicle” does not include any vehicle:

…

e. For which liability coverage is provided under the LIABILITY COVERAGE section of this policy.

Fornicoia urges, however, that because public policy favors compensation of injured victims of drunk driving, the Atlantic
policy should be construed in the manner necessary to provide coverage in this instance. Invocations of public policy as a basis
on which to disregard the proscription of recovery of both underinsured motorist benefits and liability benefits by the same
claimant under same contract for the same incident have not been found persuasive. See, Allstate Insurance Company v. Leiter,
306 F.Supp.2d 488 (M.D. Pa. 2004)4 Moreover, Fornicoia cannot point to any compelling affirmation of a public policy that
would render the exclusion such as that contained in F.3 (e) of the underinsurance endorsement of the Atlantic policy unen-
forceable in the same manner that the MVFRL renders policy exclusions that negate coverage for drinking and driving unen-
forceable. Fornicoia does not necessarily argue that the Atlantic exclusion is per se unenforceable, but seems to argue only
that the exclusion should not apply to deny benefits to a victim of a drunk-driving accident. No authority is provided in sup-
port of an argument that application of an otherwise valid exclusionary provision must be suspended in underinsurance claims
involving drunk driving.

Fornicoia seeks to have unambiguous exclusionary terms set aside. Again, in the absence of proof of a dominant public policy
that would justify a judicial modification of the insurance contract, that cannot be done:

In the absence of a plain indication of that policy through long governmental practice or statutory enactments, or of vio-
lations of obvious ethical or moral standards, the Court should not assume to declare contracts…contrary to public poli-
cy. The courts must be content to await legislative action.

Burstein v. Prudential Property & Casualty Ins. Co., 570 Pa. 177, 809 A.2d 204, 207 (2002),
quoting Eichelman v. Nationwide Ins. Co., 551 Pa. 558, 711 A.2d 1006, 1008 (1998).

Rather, the plain meaning of the insurance contract must be enforced:

The primary goal of insurance policy interpretation is to ascertain the intent of the parties as manifested in the words of
the policy itself. When policy language is unambiguous, we give effect to that language. When, on the other hand, policy
language is ambiguous, we will construe the language in favor of the insured given that the insurer drafts the policy and
controls the scope of coverage.

Millers Capital Insurance Company v. Gambone Brothers, 941 A.2d 706, 712 (Pa.Super. 2007) appeal denied 963 A.2d
471 (Pa. 2008), citing Kvaerner Metals Division of Kvaerner of United States, Inc. v. Commercial Union Insurance Co.,
et al., 589 Pa. 317, 908 A.2d 888 (2006).

The plain language of the exclusionary clause contained in F.3 (e) of the underinsurance endorsement of the Atlantic policy pre-
cludes recovery by Fornicoia.

Fornicoia asserts that, because his injuries were caused by the owner of an underinsured vehicle, this court erred in granting
summary judgment to Atlantic. According to Fornicoia, a condition to be satisfied in order to receive underinsurance benefits
under the Atlantic policy is that the injuries for which the claim is made “were caused by the owner of an underinsured motor vehi-
cle.” Having successfully pursued Boyd through the Florida litigation and having received the proceeds of an automobile liability
policy held by Boyd on a vehicle owned by him, which proceeds were inadequate to compensate Fornicoia fully, Fornicoia submits
that Boyd is the owner of an underinsured vehicle and, because Boyd caused the accident that injured Fornicoia the stated condi-
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tion for underinsurance coverage under the Atlantic policy is met.
Fornicoia grossly misreads the qualifying criteria of the underinsurance endorsement of the Atlantic policy. The facts that Boyd

was the owner of an underinsured private vehicle and that Boyd caused the accident that injured Fornicoia do not satisfy the con-
ditions of the underinsurance endorsement. The Atlantic policy does not require merely ownership of an underinsured vehicle, but
requires, more pointedly, that “[t]he owner’s…liability must result from the ownership…of an underinsured vehicle.” Of course,
mere ownership of an underinsured vehicle does not establish liability for damages. Injurious conduct associated with the owner-
ship—or use or maintenance—of an underinsured vehicle is the source component of any liability for damages and is an indispen-
sable catalyst to coverage under the underinsured provisions of the Atlantic policy.

The liability of Boyd to Fornicoia resulted from his negligent operation of the Northeast van, a vehicle for which the Atlantic
policy provided liability coverage. No liability resulted from Boyd’s ownership of—or use or maintenance of—his own underin-
sured vehicle. The scenario in which an underinsurance claim may legitimately arise is fully described in Kelly v. Nationwide Ins.
Co., 414 Pa.Super. 6, 606 A.2d 470, 474 (1992), quoting in large part from Wolgemuth v. Harleysville Mutual, Ins. Co., 370 Pa.Super.
51, 535 A.2d 1145, 1149 (1988):

[t]he purpose of underinsurance motorist coverage is to protect the insured (and his additional insureds) from the
risk that a negligent driver of another vehicle will cause injury to the insured (or his additional insureds) and will
have inadequate liability coverage to compensate for the injuries caused by his negligence…. The language of the
statute itself suggests that underinsurance motorist coverage requires the existence of at least two applicable poli-
cies of motor vehicle insurance. See 75 Pa.C.S.A. § 1731(c). Thus, the statute contemplated one policy applicable to
the vehicle at fault in causing the injury to the claimant and which is the source of liability coverage (which is ulti-
mately insufficient to fully compensate the victim), and a second policy, under which the injured claimant is either
an insured or a covered person. It is the second policy which the statute contemplates as the source of underinsured
motorist coverage, where the liability coverage provided by the first policy of insurance is insufficient to fully com-
pensate the claimant for his injuries.

[Emphasis added]

That is the scenario contemplated under the terms of the Atlantic policy and expressed in the conditions of eligibility for under-
insurance coverage under that policy Fornicoia posits his underinsurance claim upon a precisely contrary scenario. For that rea-
son, and on the basis of all of the foregoing, this court granted Atlantic’s motion for summary judgment and denied Fornicoia’s
motion for judgment on the pleadings.

BY THE COURT:
/s/McCarthy, J.

Dated: July 20, 2009

1 Atlantic initiated the case on February 2, 2007 through a Praecipe for Writ of Summons at GD 07-002436. Thereafter, on May 23,
2007, Atlantic filed a Complaint for Declaratory Judgment at GD 07-010685. Fornicoia answered that Complaint, filing its Answer
at GD 07-002436 and, on April 21, 2008, filed its Motion for Judgment on the Pleadings at that same case number. Thereafter,
Atlantic filed a Motion for Summary Judgment at the same GD 07-002436 number. On April 23, 2009, upon joint motion of the par-
ties, the cases were consolidated for all purposes at GD 07-002436 and, at argument, proceeded on the Motion for Summary
Judgment and Motion for Judgment on the Pleadings.
2 Because there is no exclusion in the Atlantic policy that negates coverage for drinking and driving, 75 Pa.C.S.A. § 1724, which
prohibits such exclusions was not directly controlling. The Superior Court determined, however, that a Northeast policy against
drinking and driving, if enforced in a manner that resulted in Boyd not being deemed a permissive user, would bring about the
very result legislated against in §1724.
3 Charles Fornicoia passed away due to causes unrelated to the accident.
4 Specifically, the District Court found: “[W]here Defendant is attempting to recover UIM and liability coverage under the same
policy for a single car accident involving a single tortffeasor, we hold that the dual recovery exclusion within the Allstate policy
does not violate the public policy of the [Pennsylvania Motor Vehicle Responsibility Law].” 306 F.Supp.2d at 493.

Randall Vernon and Kathleen Vernon, his wife v.
Erie Insurance Exchange

Uninsured Motorist Policy Dispute—Bad Faith Failure to Pay UIM Benefits—Post-Koken Litigation of UIM Dispute—
Collateral Orders

1. Plaintiffs were injured in a motor vehicle collision and sought underinsured motorist benefits under their policy with Erie.
Plaintiffs instituted a claim against Erie for breach of contract for failure to pay UIM benefits, statutory bad faith, and loss of con-
sortium. Litigation was instituted pursuant to the Koken ruling that the Insurance Department does not have the authority to
require mandatory binding arbitration for uninsured and underinsured motorist claims.

2. The trial court refused to grant the insurer’s motion to sever the contract claim from the bad faith claim, and to stay discov-
ery on the bad faith claim.

3. In the litigation of case sounding in contract claim for refusal to pay underinsured benefits as well as a statutory bad faith
claim, a trial court’s denial of an insurer’s motion to Sever and Stay a Statutory Bad Faith Claim is an interlocutory order, and does



january 15 ,  2010 page 21Supplement to The Lawyers Journal

not qualify as an appealable collateral order pursuant to Pa.R.A.P. 313.

(Elizabeth F. Collura)

Thomas E. Crenney and James T. Tarlman for Plaintiffs.
Roger Puz and William R. Haushalter for Defendant.
No. GD 08-10406. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., August 3, 2009—On June 23, 2007, Plaintiffs Randall and Kathleen Vernon were injured while passen-

gers in an automobile that was struck by another vehicle. Plaintiffs were insured by Defendant Erie Insurance Exchange with
Underinsured Motorist Policy (“UIM”) coverage. On May 29, 2008, Plaintiffs instituted a civil action against Defendant for
breach of contract for failure to pay UIM benefits, bad faith pursuant to 42 Pa.C.S. §8371 for failure to make a reasonable
offer to settle the case, and loss of consortium. This case is among the first post-Koken policy cases to reach this stage in
Allegheny County.1

Defendant filed a motion to stay discovery on the bad faith claim and bifurcate the breach of contract and bad faith cases. On
September 8, 2008, the Honorable R. Stanton Wettick, Jr. denied that motion, stating that “at this stage of these proceedings Erie
has not shown why it will be significantly prejudiced unless I bifurcate and stay discovery.”

On February 20, 2009, Judge Wettick heard Plaintiffs’ motion to compel the deposition of Defendant’s adjustor. Judge Wettick
ruled that Defendant shall produce requested documents or raise objections within twenty days. On March 13, 2009, Judge Wettick
granted Defendant’s request for an additional five days to comply with that order.

After pleadings were closed, the case was scheduled for trial on September 15, 2009. On May 29, 2009, the parties
appeared before me on Plaintiff ’s motion to compel and Defendant’s renewed motion to bifurcate. After consultation with
Judge Wettick, on June l, 2009, I denied Plaintiff ’s motion to compel without prejudice and I denied Defendant’s motion to
bifurcate ruling that “[i]mmediately upon termination of the UIM case, either by settlement or the case being sent to the jury,
Defendant must provide to Plaintiffs all the items in the privilege log. The bad faith claim will be tried immediately upon the
UIM case being sent to the jury, or on the scheduled trial date if the UIM case is settled, unless Plaintiffs within 20 days of
this Order file a Motion to Bifurcate.” On July 1, 2009, Defendant filed a Notice of Appeal to the Superior Court from my
order of June 1, 2009.

On July 13, 2009, the parties appeared before me on Defendant’s petition for certification of my June l, 2009 order pursuant to
42 Pa.C.S. §702(b) as an interlocutory appeal by permission. I denied that motion. On July 28, 2009, Defendant’s filed a statement
of matters complained of on appeal pursuant to Pennsylvania Rule of Civil Procedure 1925(b).

This case is analogous to the recent decision of the Superior Court in Gunn v. Automobile Insurance Company of Hartford,
Connecticut, 971 A.2d 505 (Pa.Super. 2009). In Gunn, the Superior Court held that the trial court’s denial of Defendant’s motion to
Sever and Stay a Statutory Bad Faith claim “does not qualify as an appealable collateral order pursuant to Pa.R.A.P. 313” and there-
fore the Superior Court has no jurisdiction to review it and the appeal should be quashed. As the underlying motions in question
in Gunn and this case are the same, the Superior Court should quash this appeal as interlocutory.

Strassburger, A.J.
August 3, 2009

1 “In December 2005, in what is commonly referred to as the Koken case (Ins. Federation of Pennsylvania. Inc. v. Department of
Ins., 585 Pa. 630, 889 A.2d 550), the Pennsylvania Supreme Court ruled that the insurance Department did not have authority to
require mandatory binding arbitration for UM and UIM claims. Insurance policies containing the mandatory arbitration provisions
are being phased out and replaced with policies that do not mandate arbitration. Consequently, the trial courts of Pennsylvania will
begin to frequently encounter complaints which raise both UIM and bad faith claims.” Gunn v. Auto. Ins. Co. of Hartford, Conn.,
971 A.2d 505, 508 fn. l (Pa.Super. 2009), citing Trial Court Opinion 7/25/2008, at 2.

Carl E. Patrick and Bridget Patrick v.
Janice E. Grimm

Motion to Enforce Settlement Agreement

1. If parties orally agree to all of the terms of a contract between them and mutually expect the imminent drafting of a written
contract reflecting their understanding, the oral contract may be enforceable.

2. Court will reject the plaintiffs’ attempt to introduce a new term into the final settlement agreement that conflicts with the
understanding reached during the settlement conference and with the claim made in plaintiffs’ amended complaint.

3. Court will grant motion to enforce settlement agreement where written agreement tendered to the parties reflects all the
terms agreed to by the parties during settlement conference.

(Laura A. Meaden)

Michael Fives for Plaintiffs.
David J. Montgomery for Janice E. Grimm.
Lawrence Baumiller for the City of Pittsburgh.
No. GD 06-27082. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
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OPINION
James, J., September 8, 2009—Before this Court is a Motion to Enforce Settlement Agreement filed by Janice Grimm. On

August 5, 2008, the parties, including Bridget Patrick and her counsel, Thomas Earhart, Esquire, Janice Grimm and her counsel,
David J. Montgomery, Esquire, and Assistant City Solicitor, Lawrence Baumiller, Esquire, participated in a settlement conference
with this Court.

It is the finding of this court that during the settlement conference, the parties and their counsel met with the Court both togeth-
er and separately. Over the course of these meetings with the Court, counsel and the parties negotiated and finalized the terms of
a Settlement Agreement. Among the negotiated terms was Mrs. Patrick’s insistence that they be granted access to the alley on trash
pick-up day. After consultation with counsel, Mrs. Grimm agreed to this negotiating point and with both parties present, counsel
then represented to the Court that the terms of the settlement were final.

The parties agreed that Mrs. Grimm’s counsel would reduce the terms of the Settlement Agreement to a written agreement
and would circulate it to Mrs. Patrick’s counsel for his review and comment. On August 12, 2008, counsel for Mrs. Grimm mailed
the written Settlement Agreement to the Patricks’ counsel. On September 4, 2008, the Patricks’ counsel sent an e-mail stating that,
“My client and I are still discussing an appropriate response to your draft consent agreement. Your continued patience is appre-
ciated.” On or about September 17, 2008, the Court requested a copy of the draft Settlement Agreement. Patricks’ counsel assured
the Court’s clerk that he had “spoken with my client regarding possible changes in wording, not substance.” On Friday,
September 19, 2008, Patricks’ counsel sent an e-mail to Grimm’s counsel stating “My client needs access to the fenced in area as
soon as possible to permit a private surveyor to complete a survey for us. The survey is needed to facilitate my client’s written
response to your proposed Settlement Agreement.” On September 22, 2008, counsel for the Patricks’ and Grimm met to discuss
the Settlement Agreement and, for the first time, Patricks’ counsel stated that Mrs. Patrick contended that the purported ease-
ment extended along the entire western side of the Grimm property—from Sarah Street to Larkin Street. This new claim conflicts
with everyone’s understanding at the settlement conference that the purported easement ran in a westerly direction along the
three-foot wide sidewalk that travels behind the rear of the Grimm’s house to the Patrick’s property and had been obstructed by
the fence erected by Grimm. Indeed, this new claim about the location of the easement conflicts with the Patrick’s Amended
Complaint, filed on February 21, 2007, that asserts that the easement was located across the three-foot alleyway that travels
behind the rear of the Grimm house.

Preliminary negotiations do not constitute a contract. “‘However, if the parties orally agree to all of the terms of a contract
between them and mutually expect the imminent drafting of a written contract reflecting their previous understanding, the oral
contract may be enforceable.’” Kazanjian v. New England Petroleum Corp., 480 A.2d 1153, 1157 (Pa.Super. 1984). It is this Court’s
findings that the written Settlement Agreement reflects the understanding of the parties and sets forth all of the terms agreed to
by the parties during the August 4, 2008 settlement conference. Therefore, the Motion to Enforce Settlement Agreement is
GRANTED.

ORDER OF COURT
AND NOW, this 17th day of September, 2009, upon consideration of Janice E. Grimm’s Motion to Enforce Settlement Agreement,

it is hereby ORDERED that the motion be, and hereby is, GRANTED. Accordingly, Carl and Bridget Patrick are bound by the terms
of the Settlement Agreement attached to this Order, which memorializes that parties’ agreement to settle this lawsuit.

BY THE COURT:
/s/James, J.

SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release is entered into this      day of August, 2008, by and among Janice E. Grimm (“Grimm”)
and Carl E. Patrick and Bridget Patrick (collectively, the “Patricks”).

RECITALS

WHEREAS, Grimm is the record owner of 2214 Sarah Street, Pittsburgh, Pennsylvania;

WHEREAS, the Patricks are the record owners of 2219 Larkins Way (double check) and 2216 Sarah Street, Pittsburgh,
Pennsylvania (collectively, the “Patrick Properties”);

WHEREAS, Ms. Patrick operates 2219 Larkins Way as a rental property with tenants on the first and second floors;

WHEREAS, the Patrick Properties border the Grimm Property;

WHEREAS, the parties dispute the existence, scope, and location of an easement across the Grimm Property for the ben-
efit of the Patrick Properties;

WHEREAS, in or about 2004, Grimm obtained a building permit (the “Building Permit”) and constructed a fence (the
“Fence”) obstructing the Patricks’ access to a three foot wide alley way crossing over 2214 Sarah Street and terminat-
ing at Sarah Street (the “Alley”);

WHEREAS, the Patricks contend that the City of Pittsburgh erred in issuing the Building Permit and that the Fence
unlawfully obstructs the easement and has filed zoning appeals at SA No. 07-001395 and SA No. 07-001344 (the “Zoning
Appeals”);

WHEREAS, the Patricks have also filed an action with the Court of Common Pleas, captioned, Grimm v. Patrick, GD No.
06-027082 (the “Quiet Title Action”), to establish their right to an easement over the Alley;

WHEREAS, Grimm has filed a counterclaim to the Quiet Title Action;

NOW, THEREFORE, in consideration of the covenants hereinafter set forth and for other good and valuable considera-
tion, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound, the parties to the
Zoning Appeals and Quiet Title Action agree as follows:
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1. Replacement of the Fence. Within 60 days of the date of this agreement, Grimm agrees to replace the Fence with a
locked gate.

2. Possession of the Key(s). One key to the locked gate shall be held by the Patricks and one key shall be held by
Grimm.

3. Use of the Alley. The Patricks (and their tenants) may use the gate and the Alley as a way of accessing 2219 Larkins
way for the purpose of moving large furniture and other objects not capable of being moved through the current
entrance from Larkins way as depicted on Exhibit A.

4. Garbage day access. The residents of 2219 Larkins way may also use the Alley on the day of the week for designat-
ed for garbage pick-up on Sarah Street for the limited purpose of transporting garbage to Sarah Street for pick-up.

5. Notice. The Patricks must give Grimm at least twenty-four hours advanced written notice before using the Alley for
the purposes described in the preceding paragraph.

6. Form and content of Notice. The Notice described in the preceding paragraph must set forth the anticipated time
and purpose of the requested access to the Alley.

7. Delivery of the Notice. The Notice described in the preceding paragraph must be delivered to the mailbox at 2214
Sarah Street.

8. Contingency in the event that the Larkins Way Access is lost. If through no fault or behavior of the Patricks or their
agents or assigns, the Larkins Way access is lost or declared to be unlawful,

9. Dismissal of the Quiet Title Action. Within five days of the date of this agreement, the parties shall notify the Court
of Common Pleas that they consent to the dismissal of the Quiet Title Action.

10. Withdrawal of the Zoning Appeals. Within five days of the date of this agreement, the Patricks shall notify the
Court of Common Pleas that they consent to the dismissal of the Zoning Appeals.

11. Release by the Patricks – The Patricks and their successors, agents and assigns, ABSOLUTELY AND IRREVO-
CABLY RELEASE, ACQUIT, FOREVER DISCHARGE Grimm and her predecessors, successors, representatives,
and agents, and their heirs, successors, and assigns from any and all claims, demands, rights, causes of action, dam-
ages, losses, suits, judgments, penalties, liens, attorneys’ fees, and expenses of any nature whatsoever which they
had, have, may have had, whether known or unknown, relating to the subject matter of the Quiet Title Action and
Zoning Appeals.

12. Release by Grimm – Grimm and her successors, agents and assigns, ABSOLUTELY AND IRREVOCABLY
RELEASE, ACQUIT, FOREVER DISCHARGE the Patricks and their predecessors, successors, representatives, and
agents, and their heirs, successors, and assigns from any and all claims, demands, rights, causes of action, damages,
losses, suits, judgments, penalties, liens, attorneys’ fees, and expenses of any nature whatsoever which they had, have,
may have had, whether known or unknown, relating to the subject matter of the Quiet Title Action and Zoning Appeals.

13. Attorney’s Fees. Each party shall bear its own attorney fees and all other expenses incurred in connection with
this dispute. Without limiting or excluding any other releases that may be provided within this Agreement, all
claims for indemnification of or reimbursement for defense costs incurred in connection with this dispute are here-
by specifically released.

14. Warranties. The parties represent and warrant that they have read all provisions of this Settlement Agreement and
Release in full, have reviewed those provisions with the attorney of their choice, and understand those provisions and
agree to be bound thereby. Each of the parties hereby declares and represents that no promise, inducement, or repre-
sentation has been made to it by the other, or by anyone acting on behalf of the other, to induce the execution of this
Settlement Agreement and Release, save only those considerations which are expressly set forth in this Settlement
Agreement and Release.

15. Execution of Documents. This Settlement Agreement and Release shall be executed in multiple originals and may
be executed at different times by the parties hereto. The parties agree that any fully executed copy of this Settlement
Agreement and Release shall be deemed an original.

16. Counterparts. This Settlement Agreement and Release may be executed in multiple counterparts.

17. Unless otherwise indicated, the failure to perform any condition of this agreement shall not relieve the other par-
ties of their responsibility to complete the covenants stated herein,

18. Amendment. This Settlement Agreement and Release may be amended only in a writing signed by all parties.

19. Applicable Law. The terms and conditions of this Settlement Agreement and Release shall be governed by the laws
of the Commonwealth of Pennsylvania.

20. Jurisdiction. The Court of Common Pleas shall retain jurisdiction to resolve any matters arising out of this
Settlement Agreement.

21. Binding Agreement. This Settlement Agreement and Release shall be binding upon and inure to the benefit of the
parties and their respective representatives, successors, and assigns.

Witness Bridget Patrick

Witness Janice E. Grimm

Witness Carl E. Patrick
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Commonwealth of Pennsylvania v. Otis Campbell
Post-Conviction Relief Act—Timeliness of Filing Petition—After-Discovered Evidence Rule—42 Pa.C.S.A. §9545(b)—
42 Pa.C.S.A. §9545(b)(2)

1. Defendant/Petitioner was convicted of first-degree murder and sentenced to a term of life imprisonment. Judgment of sen-
tence was affirmed by the Superior Court and defendant’s later Petition for Allowance of Appeal was denied.

2. The trial court has no jurisdiction to address an untimely filed petition under the Post-Conviction Relief Act. The Act requires
all petitions to be filed within one year of the date judgment became final.

3. The petition in this case was filed approximately five years after the limitations period under the PCRA, and is time-barred.

4. If the PCRA claimant seeks relief on the basis of after-discovered evidence, the Act provides an exception to the one year
time limitation, and requires petitions in that situation to be filed within 60 days of the discovery of the evidence.

5. The petitioner sought relief arising out of purportedly after-discovered evidence, asserting that the Commonwealth failed to
produce evidence concerning the victim’s criminal record. In support of this claim, the petitioner attached a copy of the victim’s
criminal record, with the notation “COMPILED 6/5/2006.”

6. Although the clerk of courts did not receive the petition until after 60 days beyond the discovery of the evidence according
to the notation, the court gave the petitioner the benefit of the Prisoner Mailbox Rule, because petitioner produced an institution-
al verified and dated cash slip showing mailing within the 60 day period.

7. When the co-defendant (petitioner’s brother) filed his own PCRA petition a month later raising the identical claim concern-
ing after-discovered evidence, with a notation suggesting that the evidence was actually discovered in 2000, not 2006, and the
brothers were housed in the same facility at the filing of the petitions, the court doubted that the petitioner actually did not know
of the evidence until 2006.

8. Even giving the petitioner the benefit of the doubt, the petitioner testified at trial that the victim had a well-known reputa-
tion for violence, including the victim’s participation in gang activities and shoot-outs. Therefore, there was no reasonable argu-
ment that he could not have, in the exercise of diligence, obtained the victim’s criminal record prior to 2006. The petition was time-
barred, and the court had no jurisdiction to entertain the petition.

(Elizabeth F. Collura)
Otis Campbell, pro se.
Jesse A. Torisky for the Commonwealth.
No. CC 1994-0015246. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniels, P.J., July 10, 2009—The Defendant has appealed from this Court’s Order of June 18, 2007, which dismissed his

Amended Post-Conviction Relief Act Petition without a hearing. A review of the record reveals that because the Defendant’s
Petition was untimely filed, this Court was without jurisdiction to address it. The Petition was, therefore, properly dismissed, and
this Court’s Order should be affirmed.

By way of a brief review, the evidence presented at trial established that in early November, 1994, the Defendant’s brother,
Robert Mickens, asked a woman named Laydell Cabbagestalk to hold a gun for him. Mrs. Cabbagestalk put the gun in a closet at
her home on Beltzhoover Street. At some point shortly thereafter, Mrs. Cabbagestalk’s grandson, Bruce Cabbagestalk, retrieved
the gun at the behest of a visitor, Saint John Williams, and gave it to him.

Robert Mickens returned the next day and asked Mrs. Cabbagestalk for the gun. When she found it missing, Mickens became
enraged and demanded the return of his gun. He made several visits to the Cabbagestalk home over the next day, continuing to
demand his gun. Frightened of retribution, Bruce Cabbagestalk fled to the home of relatives in Monroeville, while Mrs.
Cabbagestalk and her daughter, Charmaine Logan, decided to give Mickens $500 for the gun.

On the evening of November 3, 1994, before the women could get to the bank, Mickens appeared at the Cabbagestalk home with
his brother, the Defendant, Otis Campbell. Saint John Williams was also present. There was another verbal altercation between
Mickens and Williams, and eventually Bruce Cabbagestalk was called at his relative’s home in Monroeville. Bruce eventually
admitted that he had taken the gun and given it to Williams. While Bruce was still on the phone, Campbell shot Williams in the
kitchen of the Cabbagestalk home and fled before the police arrived.

The Defendant was charged with one (1) count of Criminal Homicide.1 He was tried jointly with Robert Mickens, this Court hav-
ing granted the Commonwealth’s motion to join the cases for trial. At the conclusion of the trial, the Defendant was found guilty of
first-degree murder and sentenced to a term of life imprisonment. A direct appeal was not initially taken, but in 1997, the
Defendant sought and received a reinstatement of his appellate rights nunc pro tunc. The judgment of sentence was eventually
affirmed by the Superior Court on March 9, 1999 and the Defendant’s subsequent Petition for Allowance of Appeal was denied on
December 15, 1999.

No action was taken until August 21, 2006, when the Defendant filed a pro se PCRA Petition. Counsel was appointed to repre-
sent the Defendant and an Amended Petition followed. After giving the appropriate notice, this Court dismissed the Amended
Petition without a hearing on June 18, 2007. This appeal followed.2

On appeal, the Defendant raises layered ineffectiveness claims regarding an alleged Brady violation and a challenge to the jury
instructions.

Initially, this Court notes that pursuant to 42 Pa.C.S.A. §9545(b), any and all PCRA Petitions, “shall be filed within one year of
the date the judgment of sentence became final...” 42 Pa.C.S.A. §9545(b)(1), which, in this case, would be by March 14, 2001.3 With
regard to the Defendant’s claim of error in the jury instructions, there is no time limitation exception asserted, and this Court sees
no reason why collateral relief could not have been sought on this issue prior to March 14, 2001. As such, this claim of error is eas-
ily dismissed as time-barred.

However, the Defendant does appear to assert an after-discovered evidence exception on the Brady claim. Specifically, he
asserts that the Commonwealth failed to provide him with the criminal record of the victim, Saint John Williams, which, he now
alleges, requires the granting of a new trial. In support of his claim, he has attached a copy of Williams’ criminal record, which
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bears the notation “COMPILED: 6/5/2006.”
The Post-Conviction Relief Act provides an exception to the time limitation requirements for after-discovered evidence when

“the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by the exercise
of due diligence.” 42 Pa.C.S.A. §9545(b)(1)(ii). In such a situation, the PCRA Petition must be filed within 60 days of discovery of
the evidence. 42 Pa.C.S.A. §9545(b)(2).

As noted above, the Defendant’s pro se PCRA Petition was not received by the Clerk of Courts until August 21, 2006, which
would seem to render any claims of after-discovered evidence regarding Williams’ criminal record untimely. However, on August
8, 2006, this Court had received a letter from the Defendant inquiring as to the status of his pro se Petition, which he alleged was
filed on July 10, 2006. Attached to the August 8, 2006 letter was a copy of an institutional cash slip noting mailing to the Clerk of
Courts on July 9, 2006. In light of the institutionally verified and dated cash slip, this Court will give the Defendant the benefit of
the Prisoner Mailbox Rule with regard to the alleged July, 2006 mailing date.

However, the application of the Prisoner Mailbox Rule does not end the timeliness inquiry in this particular case.
Reference is made to the case of the Defendant’s brother and co-Defendant, Robert Mickens. Mr. Mickens raised this iden-
tical Brady claim regarding Saint John Williams’ criminal record one month later, in August, 2006. However, in support of
his claim, Mickens attached a copy of Williams’ criminal record generated on July 26, 2000.4 Given the fact that the broth-
ers were housed in the same facility at the time of the filing of these Petitions, it seems to this Court highly unlikely that
the information regarding Williams’ criminal record was known to Mickens since July, 2000, but not to the Defendant until
June, 2006.

Even if this Court were to believe that the information was unknown to the Defendant until June, 2006, (which it does not), the
Defendant has not made a satisfactory showing that the evidence could not have been discovered earlier in the exercise of due dili-
gence. At trial, the Defendant presented a defense of self-defense and argued that the victim had a well-known reputation for vio-
lence. In fact, he himself testified to his knowledge of this reputation:

Q. (Mr. Parker): Did you know other people who know [sic] Mr. Williams?

A. (Otis Campbell): Yes.

Q. And had you ever been involved in conversation where people were talking about Mr. Williams?

A. Yes.

Q. Based on these conversations, did you come to learn, did you come to learn of Mr. Williams’ reputation of for [sic]
being a violent person?

A. Yes.

Q. What was that reputation?

A. He–just stay out of his way.

Q. Why was that?

A. Because I am saying, he just, he ain’t–he won’t take no for an answer, put it like that.

Q. Did he–

A. If you say yes, it’s a [sic] apple, and he says no, to you, it’s no apple, it’s a [sic] orange, he’s just like a trouble maker;
you know, you know, what I am saying?

Q. Did he have a reputation for being violent?

A. Yes.

Q. Did, if you know, do you know whether or not he had a reputation for being involved in gang activities?

A. Yes.

Q. What was that reputation?

A. Yes, like one time I heard that he did–

Q. I am going to ask you about specific things. What was his reputation that you heard about him being involved in
gang activities?

A. Shoot outs, he was involved in gangs; he had shoot outs.

(Trial Transcript, p. 533-34). In addition to this testimony, the trial transcript contains several other references to Williams’ vio-
lent propensities, habit of carrying a gun, gang activity and possible involvement in a murder. (See e.g., T.T., p. 178, 487, 488).

In light of the references at trial and the Defendant’s own testimony, it is clear that the Defendant knew Williams to be a
violent man and one who was possibly involved in criminal activity. Thus, there is no reasonable argument that he could not
have, in the exercise of due diligence, made efforts to obtain Williams’ criminal record before 2006. Given the particular fac-
tual scenario at issue and Defendant’s failure to explain why this information could not have been discovered earlier with
the exercise of due diligence, he has failed to satisfy the after-discovered evidence exception to the time limitation require-
ments of the Post-Conviction Relief Act. See Commonwealth v. Yarris, 731 A.2d 581, 590 (Pa. 1999). As such, this claim is
time-barred.

Inasmuch as “the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no court may properly disregard
them in order to reach the merits of the claims raised in a PCRA Petition that is filed in an untimely manner.” Commonwealth v.
Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v. Bennett, 842 A.2d 953, 956 (Pa.Super. 2004) and
Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). This Court is bound by the time limitation provisions of the Post-Conviction Relief
Act and, therefore, properly dismissed the Defendant’s Amended Post-Conviction Relief Act Petition.



page 26 volume 158  no.  2Supplement to The Lawyers Journal

Accordingly, for the above reasons of fact and law, this Court’s Order of June 18, 2007 must be affirmed.

BY THE COURT:
/s/McDaniels, P.J.

Date: July 9, 2009

1 18 Pa.C.S.A. §2501.
2 The preparation of this Opinion was delayed as the record and transcripts were in the possession of the Pennsylvania Superior
and Supreme Courts for the appeal of the co-Defendant, Robert Mickens, and were unavailable to this Court.
3 The Defendant’s judgment of sentence having become final on March 14, 2000.
4 This Court determined that Mickens’ PCRA Petition was untimely due to his failure to file within 60 days of the discovery of the
criminal record.a
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Christopher Belajac v.
Allegheny County Housing Authority

Statutory Appeal—Review of Decision of Hearing Officer for Public Housing Authority—Eligibility for Section 8 Housing—HUD
Regulations—Conviction of Crime—Sex Offense—Minor Victim—Mentally Challenged Applicant

1. HUD Regulation Section 982.553(a)(2)(ii) permits housing authority to deny applicant or tenant eligibility for Section 8 hous-
ing if applicant engages or has engaged in crime which threatens health, safety, and right to peaceful enjoyment of premises by
other tenants or neighborhood residents.

2. Court will re-instate eligibility for Section 8 tenant where sole basis for decision of Hearing Officer to revoke such eligibili-
ty was acceptance of belief of investigator that any sex offender should be barred from Section 8 housing.

3. Despite permissive authority to disqualify Section 8 tenant, Housing Authority may not eject him in light of the following fac-
tors: Section 8 tenant is severely mentally challenged; tenant’s mother who submits his Section 8 documents, unintentionally failed
to report his criminal conviction; local chief of police testified on behalf of tenant.

4. Court will sustain appeal of Section 8 applicant (denied continued eligibility for subsidized housing) where Hearing Officer
failed to make any finding based on HUD regulation.

(Norma M. Caquatto)
Michael E. Moser for Plaintiff.
Renee L. Mielnicki for the Housing Authority.
No. SA 08-1403. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., August 31, 2009—The Allegheny County Housing Authority (“the Authority”) appeals from our Order dated June

29, 2009 granting the statutory appeal of Christopher Belajac. The Authority had terminated Belajac’s Section 8 benefits and we
reinstated them. We had filed an Amended Memorandum in Support of our Order and much of that is re-stated herein.

ISSUES
In its Statement of Matters Complained of on Appeal, the Authority raises five issues on appeal, fully quoted below:

1. The trial court committed an error when it held that neither the hearing officer nor the ACHA exercised discretion
and considered the circumstances prior to terminating Appellant from the program.

2. The trial [court] committed an error of law when it held that the hearing officer and the ACHA were required to
exercise discretion and consider the circumstances prior to terminating Appellant from the program.

3. The trial court committed an error of law and abused its discretion when it substituted its discretion for adminis-
trative discretion.

4. The trial court committed an error of law when it held that the applicable regulations and law did not permit ter-
mination of Appellant from the program.

5. The trial court erred when it held that there was no evidence to support a decision to terminate Appellant from the
program.

We have combined those into the following three topics:

1. The Court did not substitute its own discretion for that of the Authority.

2. The Court did not make any “holding” regarding the exercise or non-exercise of discretion by the Hearing Officer
or the Authority.

3. The applicable regulations, when applied to the Findings of Fact below, required that Belajac’s Section 8 benefits
continue.

DISCUSSION
1. The Court did not substitute its own discretion for that of the Authority.

There is nothing in the Amended Memorandum to suggest that we did anything other than review the Record below. A review
of that Record revealed that it is bereft of any support for the decision below except for the lay opinion in the Investigating Officer
regarding what the regulations should be. We merely rejected that layperson’s view and instead applied the existing regulations.

This is not in any sense equivalent to a substitution of our discretion for that of the Authority. Rather, we carried out our obli-
gation, sitting on appeal, to accept the Findings of Fact of the Hearing Officer and apply the correct law to those facts.

2. The Court did not base its decision on the exercise or non-exercise of discretion by the hearing officer and the Authority.
Although this question has arisen in other statutory appeals that have been assigned to us, it was not an issue here. Our

Amended Memorandum expressly noted “the fact” that the Authority had “the power to terminate [the Section 8 benefits of] the
Appellant.” We then went on to discuss the law and the factual findings of the Hearing Officer. Since we cannot guess what Items
1 and 2 of its Statement may have been based on, we are unable to comment further.

3. The applicable regulations, when applied to the Findings of Fact below, required that Belajac’s Section 8 benefits continue.
The Findings of Fact made by the Hearing Officer reveal that Appellant’s mental challenges are severe due to a brain injury,

that his mother handled his Section 8 paperwork and unintentionally failed to report the criminal conviction that underlies this dis-
pute. The Hearing Officer also credited the support of the Chief of Police and others “who attest to [Appellant’s] character and do
not wish to see him removed from the Section 8 program.” See Letter Decision dated November 10, 2008, from the Hearing Officer
to Appellant, page 2, “Decision,” ¶1.

The Decision of the hearing officer reveals she simply accepted the fact that Allegheny County Housing Authority has the power
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to terminate the Appellant and then adopted the view of the Investigating Officer that was stricter than the applicable regulations.
In ¶4 of her Decision the hearing officer states:

4. HUD Regulation §982.553(a)(2)(ii) provides that the housing authority may prohibit admission to the program if the
housing authority determines that the member engaged in, or has engaged in during a reasonable time before the
admission, criminal activity which may threaten the health, safety and right to peaceful enjoyment of the premises by
other residents or persons residing in the immediate vicinity.

And then in ¶10 of the Decision the hearing officer states the Investigating Officer’s opinion of what the law ought to be:

10. When the ACHA was asked at the hearing about its views as to whether a non-lifetime registrant should be termi-
nated, the Investigating Officer expressed her view that a sex offender of any kind should not be permitted to contin-
ue on Section 8 assistance, especially in this case where the victim was 5 years old. Thus, both in general and based
on the circumstances of this case, the ACHA has requested to terminate Tenant’s participation in Section 8.

Lastly, in ¶11 of the Decision, the hearing officer stated, in effect, that the Investigating Officer’s opinion of what the applicable
rules should be, constituted “valid reasons” for ACHA’s Decision to terminate Appellant’s Section 8 assistance.

The ACHA offered no other reason for the termination of this person’s Section 8 benefits except an opinion that its own rules
should be different than they are.

The sole basis for the decision of the Hearing Officer was a non-existent regulation, promulgated by an Investigating Officer
and not by HUD. We properly sustained the appeal and reinstated the benefits.

BY THE COURT:
/s/Friedman, J.

Dated: August 31, 2009

Jagadisan Viswanathan v.
ABB, Inc.

Preliminary Objections—Sufficiency of Pleadings

1. Plaintiff filed three amended complaints, alleging at least three purported theories of liability: breach of contract, violation
of Pennsylvania Uniform Trade Secrets Act, and a more novel “misappropriation of intellectual property.”

2. After receiving the third amended complaint, (which was actually the sixth attempt by plaintiff to state a cause of action),
defendant filed preliminary objections in the nature of a demurrer.

3. Plaintiff failed to support any claims or cite any statute or authority recognizing a cause of action for “misappropriation of
intellectual property.”

4. Plaintiff ’s complaint plainly evidences that the intellectual property that is the subject of the underlying issues was never
maintained by plaintiff in any manner consistent with protection of trade secret. As such, plaintiff has not articulated a cause of
action for finding a violation of Pennsylvania Uniform Trade Secrets Act.

5. Plaintiff at oral argument on the preliminary objections alluded to a possible breach of contract claim, but that claim cannot
survive objections. The purported contract is only a proposal, and does not in any way appear to be entered into for any benefit
specific to plaintiff. In addition, in plaintiff ’s responses to prior preliminary objections, plaintiff conceded that “the complaint does
not allege any breach of contract.”

6. After six opportunities to state a cognizable cause of action, and upon plaintiff ’s failure to do so, the court sustained defen-
dant’s preliminary objections.

(Daniel McIntyre)
Jagadisan Viswanathan, pro se.
Mark D. Shepard for Defendant.
No. GD 08-023511. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

ORDER OF COURT AND MEMORANDUM OPINION
Colville, J., July 6, 2009—AND NOW this 6th day of July, 2009 upon consideration of Defendant ABB, Inc.’s Preliminary

Objections to Plaintiff ’s Third Amended Complaint, it is hereby ORDERED that the entirety of Plaintiff ’s Complaint is dismissed
with prejudice.

The procedural history of this matter is noteworthy. The instant Third Amended Complaint constitutes, in fact, the sixth itera-
tion of the Plaintiff ’s complaint. Defendant, today, argues its second set of preliminary objections but has been required to prepare
four sets of preliminary objections to the Plaintiff ’s prior complaints. Plaintiff has, for the most substantial part of this litigation,
been unrepresented by counsel, and upon review of the current and prior complaints, haphazardly supported and randomly direct-
ed his ever-evolving theories of liability.

In particular, this court can discern at least three purported theories of liability that Plaintiff has variously advanced against
ABB, Inc.: breach of contract, violation of the Pennsylvania Uniform Trades Secret Act, and a more novel “misappropriation of
intellectual property.” Unfortunately, Plaintiff appears to have advanced and abandoned each of these theories at different times
in his pleadings.

First, with respect to Plaintiff ’s asserted claim for “misappropriation of intellectual property,” Plaintiff utterly fails to support
this claim with any statutory or case law authority recognizing such a cause of action under Pennsylvania law. As such, this court
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is compelled to grant the preliminary objections to any purported claim for misappropriation of intellectual property. Second, with
respect to Plaintiff ’s purported claim for violation of the Pennsylvania Uniform Trade Secrets Act, Plaintiff ’s complaint plainly
evidences that the intellectual property, which is the subject of the underlying dispute, was never maintained by Plaintiff in any
manner consistent with the protection of a trade secret. In all material respects, Plaintiff knowingly, voluntarily and freely shared
the subject intellectual property with the Defendant placing no restrictions upon its use. As such, Plaintiff has not articulated a
cause action sufficient for a finding of a violation of the Pennsylvania Uniform Trade Secret Act. Finally, although Plaintiff at oral
argument on the instant Preliminary Objections, and only in response to prodding by the court, suggested that he had adequately
pled a breach of contract claim (specifically, see paragraphs 70 through 80 of the Third Amended Complaint), this claim cannot
survive Preliminary Objection. Upon review, it appears that Plaintiff, might at best, contend that he is an intended beneficiary of
what he purports to be a contract between ABB and Sunset Software Technology. However, the purported contract (in reality only
a proposal, which Plaintiff asserts was subsequently informally agreed to “in principle” by ABB) does not in any material respect
appear to be entered into for the benefit of any intended third party beneficiary, and plainly not for the specific benefit of Plaintiff.
More significantly, in pleadings in response to the Defendant’s earlier preliminary objections to the First Amended Complaint,
Plaintiff, himself, specifically conceded that “the complaint does not allege any breach of contract,” Plaintiff ’s Answer to
Defendants Amended Preliminary Objections, page 5. (filed February 12, 2009) It appears that it was in response to this written
concession, as well as oral representations made at oral argument before Judge Wecht, that Judge Wecht stated in a March 24, 2009
Order of Court that the “Defendant’s Preliminary Objection relating to a breach of contract claim is moot as Plaintiff did not allege
a breach of contract; …”

Inasmuch as Plaintiff has had six opportunities to state a cognizable cause of action, but has been unable to do so, this court
concludes that it is appropriate to prohibit the Plaintiff from filing any further complaints based upon the same factual circum-
stances as those alleged in his preceding complaints.

BY THE COURT:
/s/Colville, J.

Mary McLane v.
STORExpress, Inc., et al.

Multiple Amended Complaints—Substantive Inconsistencies—Procedural Defects—Dismissal with Prejudice—
Breach of Contract—Pa.R.C.P. 1033—Discretionary Leave to Amend—Multiple Irrelevant Averments—Pro Se Plaintiff

1. Plaintiff will suffer dismissal of Second Amended Complaint where 1) Plaintiff did not ask for leave to amend; 2) final ver-
sion of complaint specifically avers that no contract between Plaintiff and Defendants existed which contradicts averments in prior
two versions of complaint; 3) Plaintiff failed to heed Court’s warnings in prior two orders allowing leave to amend that a) she
should restrict her amended complaint to count for breach of contract for damage to her personal property and b) her failure to
comply would result in dismissal with prejudice.

2. Second Amended Complaint which fails to state clearly its claim for relief, and which contains large amounts of impertinent
matter, and which states multiple factual allegations in each paragraph will be dismissed with prejudice.

3. Although discretionary leave to amend as stated in Pa.R.C.P. 1033 has been interpreted by PA appellate authority to grant
Plaintiff liberal right to amend, right to amend will not be granted where Plaintiff did not request leave to amend her third attempt
at drafting a complaint.

(Norma M. Caquatto)

Mary McLane, pro se.
Mark Clement for Defendants.
No. GD 08-17605. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., September 2, 2009—For the third time, Plaintiff failed to draft a procedurally or substantively valid complaint; this

Court was thus forced to dismiss Plaintiff ’s “Second Amended Complaint” with prejudice. Not only has Plaintiff violated two prior
Court orders, but she is simply not able or not willing to comply with our procedural rules or to state a cause of action. I recom-
mend affirmance.

On August 22, 2008, Plaintiff Mary McLane filed her initial complaint in this matter. The confused, 38-page complaint names,
as Defendants, STORExpress, Inc. and a variety of identified and unidentified employees of the company. Basically, Ms. McLane
alleges that she rented eight “self-storage” units from STORExpress; the complaint then recites a long list of problems with: the
STORExpress facilities, the way STORExpress uses its resources, the manner in which STORExpress has treated her and the man-
ner in which STORExpress treats its other customers.

According to this initial complaint, STORExpress violated Ms. McLane’s constitutional rights, committed a breach of contract
and acted negligently because, among other things, STORExpress: 1) gives to its “commercial” tenants more time to access prop-
erty than the “residential” tenants; 2) at certain times in the day, does not have an on-duty employee available to handle possible
emergencies; 3) has an elevator that will sometimes break down; 4) has cargo-doors that, at times, will malfunction and not allow
Ms. McLane access to her belongings; 5) only recently has installed a bathroom; 6) does not spray for “insects, roaches, flies[ or]
spiders”; 6) has “band rooms” (which do not belong in a self-storage facility); 7) does not have heating and air-conditioning on
every floor; 8) rented her two units that were slightly smaller than what was contracted and 9) will, “many times,” not have free
coffee available for its tenants.

The crux of the complaint, however, appears to be the following: on July 27, 2008, STORExpress cut the locks off of Ms.
McLane’s eight storage rooms and transferred all of her belongings elsewhere; this was done, Ms. McLane averred, despite the
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fact that she was current on her rental payments. As with Plaintiff ’s other claims, Ms. McLane alleged that these actions violated
her constitutional rights, constituted a breach of contract and caused her “great emotional distress.” The complaint sought dam-
ages in excess of $1,000,000.1

A quick view of the complaint shows that its procedural and substantive problems are many. For example: the Complaint is not
divided into separate counts; almost all of the paragraphs contain two or more material allegations of fact; the allegations contain
a multitude of “impertinent matter”; the buried “ad damnum” clauses request haphazard monetary damages; the necessary con-
tract is not attached to the complaint; almost all of the claims have no basis in law; as shown below, many of the claims, even
according to Plaintiff ’s own averments, have no basis in fact, and the complaint is not verified. Hence, after Defendants filed pre-
liminary objections to the complaint, this Court (speaking through the Honorable Paul F. Lutty) sustained the preliminary objec-
tions and struck the complaint in its entirety. Moreover, Judge Lutty’s Order specified: “Plaintiff may file an amended complaint
limited to a breach of contract action for damage to her personal property.” Order of Court, dated October 22, 2008, Lutty, J.
(emphasis added).

Ms. McLane responded to Judge Lutty’s Order with an amended complaint that—both legally and socially speaking—was even
more objectionable than the first. Although the Amended Complaint was verified and did attach the written contract between the
parties, Ms. McLane refused to limit her complaint to a “breach of contract action for damage to her personal property.” Id. Rather,
from what this Court can see, Ms. McLane simply reprinted her original, unanswerable, 38-page Complaint, doubled the request-
ed money damages and then added 21 unanswerable pages to the screed.

Further, located right in the middle of this Amended Complaint is an odd digression in which Ms. McLane explains how our
nation has gone wrong. This social commentary first laments the decline of the gold standard and then blames every ill of the
United States upon the “Jews; Negros; Italians; Chinese, etc.”—groups of people who, from Ms. McLane’s understanding, “were
not to [have been] allowed into the United States” in the first place. Amended Complaint, at 26. Plaintiff follows this discourse with
a story of how the Pittsburgh Public Library removed its single typewriter from public use; this anecdote, Ms. McLane implies, is
emblematic of our failing society. She writes:

And on Thursday, November 2008, the manager at the said downtown Pittsburgh, Pa. library decided to remove the
typewriter there because a black (negro) young man refused to relinquish the only (one) typewriter—even though he
had been typing on it for four (4) hours; he said it was because he was black.

[]which fits right in with what herein Plaintiff has been saying—if the negroes do not get their way, they cause a fuss,
yell racist, swear.

This is what comes of giving to a group of people (who were never to have been in the United States of America) the
status of being special.

They are owed NOTHING. And just as with the typewriter, they have destroyed the public schools which they attend.

So, shortly, the United States of America will cease to exist. It is a failed experiment.

Amended Complaint, at 29A-B (emphasis in original).

Next, Ms. McLane’s writing jumps to the various “rackets” that exist in the United States (such as the “gambling racket,” the
“alcohol racket” and the “charities racket”) and, finally, transitions to the issue of implanting “human genes in pigs and pig genes
in humans.” Amended Complaint, at 29B-C.

Understandably, Defendants again filed preliminary objections to Plaintiff ’s complaint and, this time, the Court placed an ulti-
matum upon Plaintiff. In the Order dated March 11, 2009, this Court (speaking through the Honorable Christine A. Ward) sustained
Defendants’ preliminary objections, struck Plaintiff ’s Amended Complaint and specifically ordered:

Plaintiff is granted one last opportunity to amend her complaint within thirty (30) days of the date of this court’s
Order, consistent with Judge Lutty’s Order of October 22, 2008. The amended complaint shall consist of a count for
breach of contract for damage to her personal property. Failure to comply with this order shall result in dismissal
with prejudice.

Order of Court, dated March 11, 2009, Ward, J. (emphasis added).

Unfortunately, Ms. McLane did not heed Judge Ward’s Order. Rather, Ms. McLane’s “Second Amended Complaint” contains
repeated allegations that the Defendants violated her constitutional rights, committed various torts against her and caused her
“great emotional pain and upset.” See, e.g., Plaintiff ’s “Second Amended Complaint,” at 4 & 5. Moreover, and oddly, Ms. McLane’s
“Second Amended Complaint” avers, over and over again, that there never was a contract between herself and STORExpress.
See, e.g., Plaintiff ’s “Second Amended Complaint,” at 6 (“There is NO contract by and between herein Plaintiff, Mary McLane
and herein Defendant, STORExpress, Inc.”); 8 (“The Agreement/contract was never completed…thus no contract exists…”); 9
(the contract is “NULL AND VOID and none of the terms and conditions of said contract apply to herein said MARY McLANE”);
9-10 (“All of the contracts by and between herein Plaintiff…[and] herein Defendant…[are] invalid, non-binding, null and void as
a contract”).

And, added to these substantive problems, the very same procedural errors that were present in Ms. McLane’s “original” and
“amended” complaints are present here. Simply put, this complaint is (again) unanswerable: every paragraph in the complaint
contains a multitude of factual allegations; it is not clear which paragraphs attempt to state a claim for relief; in almost every
instance, it is unclear what “relief” Plaintiff actually does seek and the Complaint is replete with “impertinent matter.”

Therefore, the Defendants once again filed preliminary objections to the pleading: the Defendants requested that Plaintiff ’s
“Second Amended Complaint” be dismissed with prejudice. I agreed that the complaint should be dismissed with prejudice
and, on June 4, 2009, this Court entered an Order to that effect; Plaintiff has now filed this meritless appeal. The ensuing dis-
cussion will explain first why I dismissed Plaintiff ’s “Second Amended Complaint,” and second why I did not afford Plaintiff
leave to amend.

I was forced to dismiss Plaintiff ’s “Second Amended Complaint” for a variety of independent reasons; First, I dismissed
the pleading because the complaint violates two prior orders of Court. As was explained above, Plaintiff ’s initial complaint
contained an assortment of outlandish claims. She alleged that the Defendants violated her constitutional rights, breached a
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contract with her and caused her “great emotional distress” because they did such things as: only recently installed a bath-
room; failed to have heating and air-conditioning on every floor and “many times” failed to have free coffee available for
their tenants. Further, the rambling complaint was just not answerable. Thus, after receiving Defendants’ preliminary objec-
tions, Judge Lutty struck the unanswerable complaint and, in an attempt to help focus Plaintiff, ordered that she limit her
amended complaint to “a breach of contract action for damage to her personal property.” Order of Court, dated October 22,
2008, Lutty, J.

Plaintiff ignored Judge Lutty’s order: she simply reprinted her initial complaint and then added 21 pages to her original plead-
ing. Therefore, after the Defendants again filed preliminary objections, Judge Ward ordered:

Plaintiff is granted one last opportunity to amend her complaint within thirty (30) days of the date of this court’s
Order, consistent with Judge Lutty’s Order of October 22, 2008. The amended complaint shall consist of a count for
breach of contract for damage to her personal property. Failure to comply with this order shall result in dismissal
with prejudice.

Order of Court, dated March 11, 2009, Ward, J. (emphasis added).

Yet, for the second time, Plaintiff unmistakably ignored an order of Court: again, Plaintiff failed to limit her complaint “to a
breach of contract action for damage to her personal property.” Instead (and again), Plaintiff ’s “Second Amended Complaint”
alleges that the Defendants violated her constitutional rights, committed various torts against her person and caused her “great
emotional pain and upset.” Not only do these claims have no basis in law, but their inclusion plainly violates the terms of both Judge
Lutty’s and Judge Ward’s orders. And, as was made clear by Judge Ward’s March 11, 2009 Order, “dismissal with prejudice” was
required for such a violation.

Secondly (and independent of the above reason), I dismissed Plaintiff ’s “Second Amended Complaint” because it is just not
answerable. As stated above: every paragraph in the complaint contains multiple factual allegations; it is not clear which para-
graphs attempt to state a claim for relief; in almost every instance, it is unclear what “claim” or what “relief” Plaintiff actually
does seek and every paragraph in the complaint contains varying amounts of “impertinent matter.”

Finally, I was forced to dismiss Plaintiff ’s complaint for another independent reason: none of the claims have any basis in
law or in fact. To be sure, from reading Plaintiff ’s earlier attempts, Plaintiff ’s only conceivable claim could have been one for
breach of contract. Yet, in Plaintiff ’s “Second Amended Complaint,” Plaintiff repeatedly avers that there is no contract between
herself and STORExpress. Therefore, as the “Second Amended Complaint” states no valid cause of action, I was required to dis-
miss the pleading.

And, with my dismissal, I did not afford Plaintiff leave to amend her complaint.
It is true that, although the amendment of pleadings is a matter placed within the trial court’s discretion, as a general rule leave

to amend should be liberally granted. Kilian v. Allegheny County Distribs., Inc., 185 A.2d 517, 519 (Pa. 1962). This “general rule”
is currently embodied in Pennsylvania Rule of Civil Procedure 1033, which declares: “A party, either by filed consent of the adverse
party or by leave of court, may at any time…amend his pleading.” Pa.R.Civ.P. 1033. Yet, as our Supreme Court has held, neither
Rule 1033 nor Pennsylvania case law requires “a court to sua sponte order…a party to amend his pleading.” Werner v. Zazyczny,
681 A.2d 1331, 1338 (Pa. 1996). And, here, Plaintiff never asked this Court for leave to amend her complaint. See “Plaintiff ’s
Answer to Defendants’ Preliminary Objections to Plaintiff ’s Second Amended Complaint,” filed June 4, 2009. Thus, under both
Werner and Rule 1033, Plaintiff cannot now argue that she should have (yet again) been allowed to amend her complaint: the issue
was never raised before this Court. Id.; see also Kalenevitch v. Finger, 595 A.2d 1224 (Pa.Super. 1991)(holding: issues not raised
before the trial court are waived).

Moreover, even if Plaintiff did request leave to amend, that request would have been denied. This denial would have been based
upon at least three independent reasons. First, pursuant to Judge Ward’s March 11, 2009 Order, Plaintiff was given “one last oppor-
tunity” to amend her complaint; and, as Judge Ward made clear, a “[f]ailure to comply…shall result in dismissal with prejudice.”
Order of Court, dated March 11, 2009, Ward, J. (emphasis added). Plaintiff failed to comply with Judge Ward’s Order—dismissal
with prejudice was, therefore, mandatory.

Also, this was Plaintiff ’s third attempt at drafting a procedurally proper complaint and, in each attempt, Plaintiff failed miser-
ably. Certainly, Plaintiff ’s “Second Amended Complaint” was not dismissed for mere “technical” procedural violations. Rather, just
like Plaintiff ’s first two attempts, the current complaint is simply unanswerable. As our Superior Court has held, “[s]eriatim
amendments [to a complaint] should not be allowed absent a showing of reasonable entitlement to repeated restatements of an
alleged cause of action.” Halliday v. Beltz, 514 A.2d 906, 909 (Pa.Super. 1986). Far from showing any “reasonable entitlement” to
an amendment, Plaintiff has shown that she is either unable or unwilling to draft an “answerable” complaint. Further amendment
should not be permitted.

Finally, Plaintiff ’s third attempt fails substantively: as explained above, the “Second Amended Complaint” has no basis in law
or fact. According to our Superior Court, even where leave to amend is requested, that leave may be denied “[w]here the initial
pleading reveals that the complaint’s defects are so substantial that amendment is not likely to cure them, and that the prima facie
elements of the claim or claims asserted will not be established.” Feingold v. Hill, 521 A.2d 33, 39 (Pa.Super. 1987). Here, Plaintiff ’s
only conceivable cause of action is for “breach of contract.” Yet, Plaintiff ’s “Second Amended Complaint” repeatedly avers that
“no contract exists” between herself and STORExpress. And, by making these factual averments, it is clear that “amendment
would serve no useful purpose even if granted”: Plaintiff has shown that she has no substantive claim in this case. Halliday, 514
A.2d at 910.

Accordingly, this Court recommends that the Superior Court uphold the contested order and affirm the final judgment entered
in this case.

Date Filed: September 2, 2009

1 The initial complaint also sought injunctive relief to prohibit STORExpress from destroying or otherwise disposing of her prop-
erty. And, on August 28, 2008, this Court (speaking through the Honorable Robert P. Horgos) granted, in part, Ms. McLane’s pre-
liminary injunction request. According to Judge Horgos’s Order, STORExpress was required to: “provide the keys to the storage
unit forthwith,” allow Plaintiff “access to the storage unit during normal business hours” and “not dispose or damage any of
Plaintiff ’s property.” Order of Court, dated August 28, 2008, Horgos, J.
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Robert B. Mostoller v.
Grandview Cemetery Association

Writ of Summons—Rule to File Complaint—Judgment of non pros—Landlord/Tenant—Pro Se Plaintiff—Pa.R.A.P. 1925(b)

1. Plaintiff ’s Complaint will be dismissed with prejudice where 1) Plaintiff did not comply with prior order of court to more nar-
rowly draft Complaint and 2) Plaintiff did not ask for leave to amend.

2. Plaintiff who was ruled to file complaint and failed to do so, and who did not respond to Defendant’s preliminary objections,
and against whom Defendant sought and obtained a judgment of non pros, will suffer dismissal of complaint.

3. Plaintiff/Appellant waives right to appeal by untimely filing of statement of errors complained of an appeal. Pa.R.A.P. 1925(b)
as interpreted by Com. v. Castille, 888 A.2d 775 (Pa. 2005).

(Norma M. Caquatto)
Robert B. Mostoller, pro se.
Kyle M. Baxter for Defendant.
No. GD 07-012507. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., September 4, 2009—On June 9, 2009, this Court sustained Defendant’s preliminary objections and dismissed

Plaintiff ’s Complaint with prejudice; Plaintiff now appeals to the Superior Court.

I.
On June 14, 2007, Plaintiff Robert Mostoller instituted the current action by writ of summons. Six months later, Plaintiff still had

not filed a complaint in the matter; thus, on December 11, 2007, Defendant Grandview Cemetery Association served a “rule to file
complaint” upon Plaintiff. Plaintiff did nothing and, on January 11, 2008, a judgment of non pros was entered against Plaintiff.

Five days after the judgment of non pros was entered, Plaintiff filed a “Petition for Relief from the Judgment of Non Pros”;
attached to the petition was Plaintiff ’s proposed complaint. According to this proposed complaint, Plaintiff was renting an apart-
ment from the Defendant when, one day, the Defendant broke into Plaintiff ’s apartment, threatened Plaintiff, ordered Plaintiff to
leave the apartment, disposed of Plaintiff ’s possessions and changed the locks on the apartment.

The proposed complaint contained one count, which was entitled “Violations of the Landlord and Tenant Act of 1951, as amend-
ed and/or common law requirements before possession and seizure of property.” Yet, found under this one “count” were a variety
of possible claims, including claims for: 1) unlawful eviction; 2) unlawful taking and retention of property; 3) unlawful destruction
of property; 4) violating Plaintiff ’s right to use the “common facilities of the premises”; 5) violating Plaintiff ’s right to receive vis-
itors and 6) violating “various common law procedures…[for] obtain[ing] possession” of the property. Plaintiff sought “replevin of
all property taken by the defendants”; monetary damages for the retention of his property; monetary damages for the destruction
of his property; remuneration for Plaintiff ’s lost “business income” and punitive damages.

Oral argument on Plaintiff ’s “Petition for Relief from the Judgment of Non Pros” was heard before the Honorable Stanton R.
Wettick. Although I was not privy to what was said or admitted to during that oral argument, Judge Wettick’s Order was precise:
Judge Wettick partially granted Plaintiff ’s “Petition for Relief,” but expressly limited Plaintiff ’s claims for relief. Specifically, Judge
Wettick’s August 21, 2008 Order reads: “the Petition for Relief from Judgment of Non-Pros is partially GRANTED [; Plaintiff] may
pursue only his claims to recover any property of [Plaintiff ’s] left on the premises occupied or controlled by defendant that defen-
dant should have returned or made available to [Plaintiff].” Order of Court, dated August 21, 2008, Wettick, J. (emphasis added).

Plaintiff did not obey Judge Wettick’s Order: the complaint Plaintiff filed in the action was identical to the proposed complaint
that was before Judge Wettick. See “Complaint With Notice To Defend,” filed by Plaintiff Robert B. Mostoller, docketed April 13,
2009 (hereinafter “Plaintiff ’s Complaint”). Thus, Plaintiff refused to limit his complaint to the “recover[y of] any property…left on
[Defendant’s] premises.” Order of Court, dated August 21, 2008, Wettick, J. Instead, Plaintiff included the claims described above,
such as: unlawful eviction; violating Plaintiff ’s right to use the common areas; etc. Because of this, the Defendant filed prelimi-
nary objections to Plaintiff ’s Complaint; within these preliminary objections, the Defendant argued that, since Plaintiff violated
Judge Wettick’s Order, “Count I” of the Complaint must be struck with prejudice. “Defendant’s Preliminary Objections to
Plaintiff ’s Complaint,” filed on behalf of Defendant Grandview Cemetery Association, docketed May 6, 2009, at ¶ 15.

Plaintiff did not respond to the preliminary objections and Plaintiff did not appear for the scheduled June 9, 2009 oral argu-
ment. See Order of Court, dated June 9, 2009, Folino, J. (memorializing that the preliminary objection was “Not Opposed”). And,
since Plaintiff ’s Complaint plainly violated Judge Wettick’s Order, I struck “Count I” of the Complaint; moreover, since “Count I”
was the only count in the Complaint, I necessarily dismissed the entire Complaint. And finally, since Plaintiff did not appear at oral
argument, did not oppose the preliminary objections and did not request leave to amend, I dismissed the Complaint with preju-
dice. Order of Court dated June 9, 2009, Folino, J.

Then, after Plaintiff appealed his case to the Superior Court, I ordered Plaintiff to file a Rule 1925(b) “statement of errors com-
plained of on appeal.” Pa.R.App.P. 1925(b). This Order was docketed on July 15, 2009 and gave Plaintiff 21 days from “the date this
Order has been entered” to comply with the mandates of Rule 1925(b). Unfortunately, Plaintiff waited until August 11, 2009—or,
27 days after the relevant order had been docketed—to file his Rule 1925(b) Statement.

II.
The appeal is now before the Superior Court. In my view, this appeal is meritless for at least two separate reasons. First, I was

forced to dismiss Plaintiff ’s Complaint because the sole “count” in the Complaint unmistakably violates a prior order of court; and,
since “Count I” “fails to conform to law or rule of court,” the count had to be stricken. Pa.R.C.P. 1028(a)(2). Moreover, since the
only count in the Complaint was stricken, the entire Complaint had to be dismissed.

Further, I dismissed the Complaint with prejudice because Plaintiff never asked this Court for leave to amend his complaint; in
fact, Plaintiff neither responded to the preliminary objections nor appeared in court at oral argument. Hence, pursuant to our
Supreme Court’s opinion in Werner v. Zazyczny, Plaintiff cannot argue that I should have granted him leave to amend his com-
plaint: he never requested such relief from this Court. 681 A.2d 1331, 1338 (Pa. 1996) (stating and holding: “petitioner’s claim fails
because he never requested that the [court] allow him leave to amend [his complaint]. Appellant fails to cite to any case law, and
we can find none, requiring a court to sua sponte order or require a party to amend his pleading.”); see also Kalenevitch v. Finger,
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595 A.2d 1224 (Pa.Super. 1991)(holding: issues not raised before the trial court are waived).
Secondly, and in any event, all of Plaintiff ’s appellate issues have been waived: Plaintiff ’s Rule 1925(b) “statement of errors

complained of on appeal” was untimely. Commonwealth v. Castillo, 888 A.2d 775 (Pa. 2005) (holding: a court has no discretion to
consider any issue raised in an untimely Pa.R.App.P. 1925(b) statement). For these reasons, I recommend affirmance.
Date Filed: September 4, 2009

Antonio Perri v. Alexis Comunale
Landlord/Tenant—Equitable Distribution—Hearsay—Agency—Indispensable Party

1. Landlord/Wife is not an indispensable party to an action by Landlord/Husband against Tenant for unpaid rent where inter-
im equitable distribution Consent Order had awarded possession of premises to Landlord/Husband.

2. Tenant’s argument that Landlord/Wife’s alleged oral authorization to discontinue part of rental payments failed because with-
out Landlord/Wife in Court, alleged oral authorization is unexcepted hearsay.

(Norma M. Caquatto)
Antonio Perri, pro se.
Severin A. Russo for Defendant.
No. AR 08-5217. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., September 9, 2009—This is an interesting landlord tenant matter in which I entered a Non-Jury Verdict in favor of

Plaintiff, Antonio Perri, a/k/a Tony Perri (“Tony”), and against Defendant, Alexis Comunale, (“Comunale”) in the amount of $2,600
for past due rent.

Comunale has filed a timely Motion for Post Trial Relief. The parties filed Briefs and I heard Argument on August 19, 2009.
The facts are simple. Tony and his former wife, Josephine (“Josephine”), own and owned, certain real property at 613 Beaver

Avenue in the Borough of Sewickley, as well as other rental property in the East Liberty section of Pittsburgh. Comunale was a ten-
ant in that building, under an oral month-to-month lease for many years. She vacated the premises in December 2007.

Tony and his wife, Josephine, fell into marital discord. Review of Family Division records shows their first Court filing was on
May 5, 1996. Ultimately, they divorced on January 26, 2007, but a distribution of marital properties had not yet occurred. It seems
that an effort at equitable distribution was, and is, underway, and on April 13, 2006, a Consent Order was entered whereby the par-
ties were to cooperate in selling the realty. Under that Order, Josephine would have possession and limited use of the East Liberty
property, and Tony would have possession and limited use of the Sewickley property. At that time, the rent paid by Comunale was
$850 a month.

According to Comunale, in March 2006, Josephine told her to pay the rent by issuing 2 separate checks, one for $650, and the other
for $200, payable to Josephine alone. Comunale said this “two check” procedure was at the direction of Josephine’s attorney, an expla-
nation I question. (N.T. p. 33). It appears that Tony was aware of this practice, and tolerated it for awhile in the interest of some degree
of harmony as well as to avoid alimony. (N.T. p. 12). The aforesaid April Order also contemplated that Josephine would keep any rents
paid on the Sewickley property until April 30, 2006, after which a real estate management company was to collect the rents, and after
paying expenses, the net income on both properties was to be divided equally between them. This never occurred.

It appears that Tony and Josephine attempted to offer the Sewickley property for sale and, according to Tony, Comunale bid,
unsuccessfully, on it. Thereafter, in or about October 2006, she stopped paying the rent by the two checks, and paid only $650 to Tony.
She contended that Josephine had authorized her to do so. (N.T. p. 33). Comunale did not call Josephine as a witness, and I rejected
the aforesaid testimony as hearsay. Nevertheless, I obviously heard what Comunale had to say, and did not accept it. (N.T. p. 33).

Comunale has asserted that I erred in (1) applying the hearsay rule to her contention that Josephine was acting as Tony’s agent
when she told her to discontinue the $200 a month rental payment; and (2) entering any verdict at all because Josephine was an
indispensable party—i.e. should have been a plaintiff, and thus, I had no jurisdiction to hear the case.

For this second proposition, defense counsel cites DeCoatsworth v. Jones, 639 A.2d 792 (Pa. 1994). In that case, the facts show
that husband and wife, who were estranged, separately conveyed their interests in certain real estate to a third party. The husband
later brought suit for fraud against that third party, and one of the issues before the Pennsylvania Supreme Court was whether the
wife had to be joined as an indispensable party. On that issue, the Supreme Court held that the husband and wife, by jointly con-
veying their interest in the property, severed the tenants by entireties status; and that since husband was only seeking personal
damages to himself, and not the “entireties” interest prior to the conveyance, the wife was not an indispensable party. As such, it
appears that DeCoatsworth is not supportive of Comunale’s argument.

Here, I believe the facts of this case, and the Consent Order between Josephine and Tony are the significant factors. First, the
Order of April 17, 2006 gave Perri possession of the Sewickley property. Thus, he could clearly sue Comunale without Josephine’s
joining. Further, and by reason of that Order, the alleged agency relationship between Josephine and Tony is a nullity since the
only agent contemplated, (but, which was never realized) was an independent management company. Moreover, Tony disputed any
such authorization.

Finally, it is not lost on me that the division of the rent into 2 separate checks payable to Josephine, alone, began in March 2006,
one month before the entry of the Consent Order, and continued for six months until Comunale’s effort to buy the building failed.
Only then did she stop paying $850 a month for the property. As a result, I do not believe her when she says Josephine told her to
discontinue the $200 payment. While defense counsel showed proper indignation at my suggesting complicity between her and
Josephine, the facts are indisputable. Further, Josephine did not appear at trial. Thus, I am satisfied with my verdict, and the
Motion for Post Trial Relief is DENIED, and my verdict is AFFIRMED.

BY THE COURT:
/s/O’Reilly, J.

Dated: September 11, 2009
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Gloria Proctor v.
Liberty Furnace Co., Inc.

Arbitration—Failure to Appear for Hearing—Local Rules

1. Plaintiff failed to appear for the Arbitration Hearing that was scheduled for May 1, 2009. Defendant did appear for the hearing.

2. The Local Rule 1303 (a)(2), Failure to Appear for Hearing stipulates the following:

(1) If a party fails to appear for a scheduled arbitration hearing, the matter may, if all present parties agree, be trans-
ferred immediately to a Judge of the Court of Common Pleas for an ex parte hearing on the merits and entry of a non-
jury verdict, from which there shall be no right to a trial de novo on appeal.

This rule is in conformity with the state rule, Pa. R.C.P. 1303.

3. Plaintiff was provided with adequate notice of the hearing and notice appears in Plaintiff ’s complaint.

4. The court entered a Non-Jury Verdict in favor of Defendant and against the Plaintiff. This verdict was upheld on post-trial motion.

(Danielle Rawls)

Plaintiff, pro se.
Defendant, pro se.
No. AR 09-1966. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., October 7, 2009—The case came before me while I was the sitting Motions’ Judge on May 1, 2009 under the stan-

dard Rules of Court1 that pertain to those Arbitration matters where one (1) party does not appear for the scheduled hearing.
In this instance, the Plaintiff, Gloria Proctor (“PROCTOR”) failed to appear for the Arbitration Hearing that was scheduled for

May 1, 2009 on her complaint against the Defendant, Liberty Furnace Co., Inc. (“LIBERTY FURNACE”). LIBERTY FURNACE
did appear on that date and time.

Our Local Rules provide as follows:

Local Rule 1303(a)(2) Failure to Appear for Hearing.

(1) If a party fails to appear for a scheduled arbitration hearing, the matter may, if all present parties agree, be trans-
ferred immediately to a Judge of the Court of Common Pleas for an ex parte hearing on the merits and entry of a non-
jury verdict, from which there shall be no right to a trial de novo on appeal.

Additionally, the Note that follows this Local Rule states as follows:

Note: This local rule results in the loss of the right to a trial de novo on appeal, as described in the local rule. A dismissal or judg-
ment which results from this local rule will be treated as any other final judgment in a civil action, subject to Pa. R.C.P. 227.1.

This Local Rule is in conformity with the State Rule, Pa. R.C.P. 1303, which states in pertinent part:

(b) When the board (of arbitrators) is convened for hearing, if one or more of the parties is not ready the case shall pro-
ceed and the arbitrators shall make an award unless the court….(2) hears the matter if the notice of hearing contains the
statement required by subdivision (a)(2) and all parties consent.

In Allegheny County, the Notice referred to in this Rule clearly states:

DUTY TO APPEAR AT ARBITRATION HEARING

If one or more of the parties is not present at the hearing, THE MATTER MAY BE HEARD AT THE SAME TIME AND
DATE BEFORE A JUDGE OF THE COURT WITHOUT THE ABSENT PARTY OR PARTIES. THERE IS NO RIGHT TO
A TRIAL DE NOVO ON APPEAL FROM A DECISION ENTERED BY A JUDGE.

NOTICE: YOU MUST RESPOND TO THIS COMPLAINT WITHIN TWENTY (20) DAYS OR A JUDGMENT FOR THE
AMOUNT CLAIMED MAY BE ENTERED AGAINST YOU BEFORE THE HEARING.

IF ONE OR MORE OF THE PARTIES IS NOT PRESENT AT THE HEARING, THE MATTER MAY BE HEARD IMME-
DIATELY BEFORE A JUDGE WITHOUT THE ABSENT PARTY OR PARTIES. THERE IS NO RIGHT TO A TRIAL DE
NOVO ON APPEAL FROM A DECISION ENTERED BY A JUDGE.

Indeed, this Notice does appear in PROCTOR’s Complaint. Therefore, and pursuant to these rules and procedure, I heard this mat-
ter on that date. As standard protocol, I placed this matter on the Record. Hayes v. Donohue Designer Kitchen, Inc., 818 A.2d 1287
(Pa.Super. 2003). The only party appearing before me was LIBERTY FURNACE. (N.T., 5/1/09, p. 2). The Record reflects that I stated
“(W)ell, there is no plaintiff (PROCTOR) here, and there is no evidence that can be offered against Mr. Lubovitz or Liberty Furnace.”
(N.T., 5/1/09, p. 3). LIBERTY FURNACE acknowledged that there was no counterclaim. (N.T., 5/1/09, p. 3). Accordingly, I entered a
Non-Jury Verdict in favor of LIBERTY FURNACE and against PROCTOR. That was the extent of my involvement in this case.

Subsequently, I learned that PROCTOR filed an Appeal to the Superior Court. A review of the docket shows that PROCTOR had
filed post trial motions which were heard and denied by my colleague, Judge R. Stanton Wettick, pursuant to our Local Rules.
Apparently, from reading her pleading, PROCTOR attempted to offer an excuse for her failure to appear at the scheduled arbitra-
tion hearing. However, Judge Wettick, for reasons unknown to me, did not find merit to those reasons, nor any grounds to afford
her the relief she requested.

Again, as to my involvement in this matter, I adhered to Pa. R.C.P. 1303 and Local Rule 1303(a)(2) when a party fails to appear
for a scheduled Arbitration Hearing. It is clear that PROCTOR did not appear as required. As such, I entered an appropriate Non-
Jury Verdict against her.

This is what I did and why I did it.
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I have provided a copy of this Opinion to Judge Wettick, who may wish to file his own Opinion in regard to the denial of
PROCTOR’s Motion for Post-Trial Relief.

BY THE COURT:
/s/O’Reilly, J.

Dated: October 7, 2009

1 Pa. R.C.P. 1303 and Allegheny County Local Rule 1303(a)(2).

Commonwealth of Pennsylvania v. Jeffrey Johnson
Criminal Conspiracy to Commit Burglary—Uniform Firearms Act—Post-Conviction Relief Act

1. Defendant was sentenced to an aggregate term of imprisonment of not less than 4 years and not more than 8 years. The jury
convicted Defendant of one count of criminal conspiracy to commit burglary and four counts of violating the Uniform Firearms Act
based upon evidence that the Defendant and another person agreed to burglarize a residence and stole 5 firearms from that residence.

2. Defendant filed post-sentencing motions seeking a modification of the sentence due to extraordinary efforts at rehabilitation
and challenging the weight and sufficiency of the evidence to convict. The motions were denied.

3. The Court found that Defendant’s post-trial motions were filed a day late and thus, the motion was properly denied. In addi-
tion, the Court held that the allegations in Defendant’s 1925(a) Statement of Matter Complained Of On Appeal were too vague, and
thereby waived for appellate review.

(Danielle Rawls)

Gerald Johnson for the Commonwealth.
William Brandstetter, II for Defendant.
No. CC 200613986. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 30, 2009—This is a direct appeal wherein the defendant, Jeffrey Johnson, appeals from the judgment of sen-

tence of May 9, 2007. After a non-jury trial, the defendant was convicted of one count of criminal conspiracy to commit burglary
and four counts of violating the Uniform Firearms Act. The convictions stem from evidence adduced at trial demonstrating that
the defendant and another person agreed to burglarize a residence and, in doing so, stole 5 firearms from that residence. On May
9, 2007, this Court sentenced the defendant to four consecutive terms of imprisonment of not less than one year nor more than two
years for each of the convictions under the Uniform Firearms Act. This Court sentenced the defendant to a concurrent term of
imprisonment of not less than one year nor more than two years at the criminal conspiracy conviction. The resulting sentence was
an aggregate term of imprisonment of not less than 4 years nor more than 8 years. On May 22, 2007, the defendant filed post-sen-
tencing motions seeking a modification of the sentence due to the defendant’s extraordinary efforts at rehabilitation, challenging
the sufficiency of the evidence to convict and claiming that the verdict was against the weight of the evidence. These motions were
denied by operation of law. The next filing in this case by defendant was on August 20, 2008 when he filed a pro se petition pur-
suant to the Post-Conviction Relief Act. Counsel was appointed for the defendant and a counseled petition seeking direct appeal
rights was then filed on December 15, 2008. The Commonwealth responded to this petition by noting that the defendant failed to
timely file a post-sentence motion and that, pursuant to Pa.R.Crim.P. 720(A)(3), the defendant failed to file a timely Notice of
Appeal.1 The Commonwealth conceded defense counsel’s ineffectiveness and consented to the reinstatement of the defendant’s
appeal rights. On April 15, 2009, this Court reinstated the defendant’s appeal rights and this appeal followed.

The defendant filed a 1925(b) Statement of Matters Complained Of On Appeal alleging, verbatim, the following claims of error:

The evidence was insufficient as a matter of law to support a finding of guilt;

The verdict was against the weight of the evidence; and

The trial court abused its discretion by denying the Defendant’s post-trial motions that were deemed denied by oper-
ation of law.

For the reasons that follow, none of these claims merit a recitation of the facts and the judgment of sentence should be affirmed.
This Court addresses first defendant’s claim that this Court erred by denying his post-sentence motion by operation of law. Upon

a review of the procedural history of this case, it is evident that the defendant failed to file a timely post-sentence motion and,
therefore, denial of the motion was proper. Pursuant to Pa.R.Crim.P. 720(A)(1), a written post-sentence motion must be filed no
later than 10 days after the imposition of sentence. See also Commonwealth v. Green, 863 A.2d 613, 615 (Pa.Super. 2004). The
record is clear that sentencing in this case occurred on May 9, 2007. The defendant filed his motion on May 22, 2007. Although the
tenth day for proper filing did occur on a Saturday (May 19, 2007), the defendant should have filed his post-sentencing motion on
or before May 21, 2007, the first business day after the weekend. As recognized by the Commonwealth in stipulating to the rein-
statement of the defendant’s appellate rights, the post-sentence motion was untimely. Therefore, the motion was properly denied.

The defendant’s next two issues relate to the sufficiency of the evidence and the weight of the evidence. Pennsylvania courts
have explained that “a Concise Statement which is too vague to allow the court to identify the issues raised on appeal is the func-
tional equivalent of no Concise Statement at all.” Commonwealth v. Dowling, 778 A.2d 683 686 (Pa.Super. 2001); see also
Commonwealth v. Seibert, 799 A.2d 54 (Pa.Super. 2002). In such circumstances, the vague issues raised on appeal are deemed
waived. Lineberger v. Wyeth, 894 A.2d 141, 148 (Pa.Super. 2006). As set forth in Commonwealth v. Reeves, 907 A.2d 1, 2-3
(Pa.Super. 2006):

There is a common sense obligation to give the trial court notice as to what the trial court should address in its Rule
1925(a) opinion. While there is a middle ground that counsel must travel to avoid having a Rule 1925(b) statement so
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vague that the trial judge cannot ascertain what issues should be discussed in the Rule 1925(a) opinion or so verbose
and lengthy that it frustrates the ability of the trial judge to hone in on the issues actually being presented to the appel-
late court, see Kanter v. Epstein, 2004 Pa.Super. 470, 866 A.2d 394 (Pa.Super. 2004), that is not an onerous burden to
place on counsel. It only requires using a little common sense.

Germane to this case, general claims of insufficiency of evidence or weight of evidence that do not articulate the specific ele-
ments that an appellant deems weren’t established at trial are too vague and result in a waiver of the issues raised on appeal. See
Commonwealth v. Williams, 959 A.2d 1252, 1257-1258; (Pa.Super. 2008). In Williams, the Superior Court was evaluating a 1925(b)
statement that posed the following question:

Was there not insufficient evidence to sustain the charges of Murder, Robbery, VUFA no license, and VUFA on the
streets. [sic] Thus, denying petitioner due process of law?

The Superior Court held that this statement was too vague and, therefore, the issue of sufficiency was waived on appeal:

Similarly, Appellant herein failed to articulate the specific elements of any crime which he deems the evidence pre-
sented at trial failed to sufficiently establish. Though the Commonwealth did not object to Appellant’s defective
1925(b) statement on this issue, the trial court indicated in its Opinion that Appellant’s failure to list any reasons he
believes that the evidence was insufficient to sustain the charges created a situation in which this is issue is too
ambiguous to be effectively reviewed by the trial court and should be dismissed. Trial Court Opinion, filed June 26,
2007, at 7. As such, in light of Flores, supra, we find Appellant has waived this issue.

Williams, 959 A.2d at 1257-1258; see also Commonwealth v. Flores, 921 A.2d 517, 522-523 (Pa.Super. 2007)(a 1925(b) statement stat-
ing that “[t]he evidence presented was insufficient to prove beyond a reasonable doubt that the appellant committed the above-
captioned offenses” and that “the testimony of Sondra Coble, Julienne Briggs, and Atlas Simpson was insufficient to prove beyond
a reasonable doubt that the appellant committed the above-captioned offenses” did not properly preserve a sufficiency of the evi-
dence claim for appellate review.); Reeves, 907 A.2d at 3 (a Rule 1925(b) statement that stated, “[t]he evidence was insufficient to
support the verdict on the charge of securing execution of documents by deception” was insufficient and the issue was, therefore,
waived.); Seibert, 799 A.2d 54 (Appellant’s weight of the evidence issue waived for having filed a vague 1925(b) statement claim-
ing only that “the verdict of the jury was against the weight of the credible evidence as to all of the charges.”)

In this case, the defendant’s 1925(b) statement was woefully short of what is required in such a statement.2 The defendant’s bald
allegations that “[t]he evidence was insufficient as a matter of law to support a conviction and finding of guilt” does not identify
which convictions he challenges or which elements of any of his convictions were not proved by the Commonwealth. Likewise, the
allegation that “[t]he verdict was against the weight of the evidence” does not provide any guidance as how the weight of the evi-
dence did not support the verdict rendered in this case. These allegations are too vague and, pursuant to the authority set forth
above, this Court believes these issues are waived for appellate review.

Accordingly, the judgment in this case should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 Pa.R.Crim.P. 730(A)(3) provides that if the defendant does not file a timely post-sentence motion, the defendant’s notice of appeal
shall be filed within 30 days of imposition of sentence.
2 It should be noted that the trial and sentencing transcripts were filed in this Court in December, 2008. The defendant’s 1925(b)
statement was filed in May, 2009. The defendant and his counsel had plenty of time to review the transcripts prior to the filing of
the 1925(b) statement.

Commonwealth of Pennsylvania v.
Antwan Peterson

Motion to Suppress—Motion for Judgment of Acquittal—Sufficiency of Evidence

1. After a non-jury trial, defendant was convicted of possession of heroin, possession of a small amount of marijuana, posses-
sion of drug paraphernalia, and conspiracy.

2. Defendant filed a timely notice of appeal, stating that the trial court erred when it denied defendant’s motion for judgment
of acquittal relative to criminal conspiracy, that it erred when it denied defendant’s motion to suppress based upon the police offi-
cers not having probable cause to enter defendant’s residence, and that it also erred when it denied another motion to suppress
arguing that defendant was intoxicated and incapable of giving knowing, intelligent and voluntary consent.

3. The search of defendant’s residence was consensual, as evidenced by, among other things, defendant signing a written con-
sent to permit police officers to search his residence.

4. There is no evidence that defendant was intoxicated. Even if there were such evidence, Pennsylvania courts have explained
that “intoxication by use of drugs or alcohol is insufficient, and in and of itself, to render consent involuntary.”

5. Any error relative to the motion for judgment of acquittal at the close of the government’s case is unavailable on appeal due
to the fact that the defendant presented a defense. The court interpreted defendant’s claim of error as a challenge to the sufficien-
cy of evidence at trial.

6. When determining sufficiency of the evidence, it is within the discretion of the fact finder to believe all, part, or none of
the evidence. Taken in light most favorable to the Commonwealth, the evidence presented was sufficient to support a convic-
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tion of conspiracy.
(Daniel McIntyre)

Lawrence E. Sachs for the Commonwealth.
Patrick K. Nightingale for Defendant.
No. CC 200605370. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., July 10, 2009—This is a direct appeal wherein the defendant, Antwan Peterson, appeals from an order denying post-

sentencing motions filed in this case. After a non-jury trial, the defendant was convicted of possession of heroin, in violation of 35
P.S. 780-113(a)(16), possession of a small amount of marijuana, in violation of 35 P.S. 780-113(a)(31), possession of drug parapher-
nalia, in violation of 35 P.S. 780-113(a)(32) and conspiracy, in violation of 18 Pa.C.S.A. 903(a)(1). Relative to the conspiracy convic-
tion, this Court sentenced Mr. Peterson to a term of imprisonment of one year less one day to two years less two days, followed by
a period of 5 years probation. No further penalty was imposed on the other counts of conviction.

On December 11, 2008, Mr. Peterson filed a timely Notice of Appeal. On December 18, 2008, the Court received a Concise
Statement Of Matters Complained Of On Appeal Pursuant to Pa.R.A.P. 1925(b) raising the following issues:

1. The trial court erred when it denied Defendant’s Motion for Judgment of Acquittal relative to Criminal Conspiracy
where the record failed to support the trial court’s verdict that Defendant entered into an agreement with either of his
co-defendants to distribute narcotics and/or engaged in an overt act in furtherance of said agreement;

2. The trial court erred when it denied Defendant’s Motion to Suppress where evidence of record indicated that Officer
Holland entered Defendant’s residence uninvited, without probable cause and without any exigent circumstances to jus-
tify his intrusion into Defendant’s residence.

3. The trial court erred when it denied Defendant’s Motion to Suppress where evidence of record indicated that Defendant
was highly intoxicated and incapable of a knowing, intelligent and voluntary consent.

The credible facts of this case adduced during the suppression hearing are as follows:1 On December 21, 2005, Officer Holland
from the City of Pittsburgh Bureau of Police conducted a traffic stop of a vehicle driven by Antonio Childs. Based on prior expe-
rience, Officer Holland had knowledge that Childs’ driver’s license was suspended. Upon making the stop, Officer Holland
observed Childs reach down to his lap. Officer Holland ordered both the driver and the passenger to raise their hands. Both men
complied. Officer Holland observed marijuana “blunt” between Childs’ legs. Mr. Childs was then placed under arrest. Officer Moss
was with the passenger, Jeremy Powell. The passenger advised Officer Moss that the marijuana “blunt” found near the driver
belonged to him.

At this point, Mr. Childs asked Officer Holland if Officer Holland would give the car keys to Childs’ cousin and Mr. Childs point-
ed to a residence located at 2318 Atmore Street, a residence within sight distance of the traffic stop. Officer Holland took the keys,
walked over to the residence and gave the keys to the resident of that building. Once Officer Holland returned to the scene of the
traffic stop, he advised the remaining officers that he was able to smell burnt marijuana at the residence where he just dropped
off the keys. Back-up officers were dispatched to the area.

The officers then decided that they would proceed back to the residence and attempt to obtain consent to search the residence
or secure the residence to obtain a search warrant. Upon arriving at the residence, the officers approached the front door. Officer
Holland knocked on the door. The defendant, Mr. Peterson, responded and opened the door. Once the door was opened, the officers
detected a strong odor of marijuana emanating from the residence. Mr. Peterson advised the officers that he was the resident of 2318
Atmore Street. The Officers advised the Mr. Peterson that they wished to discuss the marijuana smell with him. Mr. Peterson opened
the front door for the officers and went over to his couch and sat down, leaving the front door open for the officers to enter. Officer
Moss testified that Mr. Peterson voluntarily permitted the officers to enter the residence. Due to the existence of smoke and the
nature of the smell of the smoke, it was clear to the officers that the defendant had been smoking marijuana in the residence.

After the officers entered the residence, Officer Moss advised Mr. Peterson that he could insist that officers get a search war-
rant to search the residence or he could consent to a search of the residence. Officer Moss reviewed a City of Pittsburgh Field
Contact Report containing a “Consent to Search” form. Mr. Peterson initialed various portions of this form and he ultimately signed
the form. The form indicated that Mr. Peterson consented to a search of his residence. Officer Moss testified that Mr. Peterson vol-
untarily executed the agreement, he appeared to understand his rights and he did not demonstrate any signs of intoxication. Mr.
Peterson gave the officers permission to search the entire house.

The police officers then began conducting a search of the residence. The defendant advised the officers that Childs and Powell
resided on the third floor of the residence. Indicia of residency for each of these men was found on the third floor. The police
searched all three floors of the residence. At no time did the defendant advise the officers that they could not search the entire res-
idence. While in the residence, the officers also noticed two stamp bags of heroin and Mr. Peterson admitted that those bags of
heroin belonged to him. The defendant admitted that the marijuana found in the residence was his. Upon searching the defendant,
the officers discovered the defendant’s driver’s license, which contained the address of the residence where the search occurred.
As a result of the search, guns and drugs were found in the residence. This Court denied the suppression motions.

The defendant challenges this Court’s denial of his suppression motions alleging that the search was conducted without a war-
rant, without probable cause, without exigent circumstances and the defendant did not consent to the search. For the following rea-
sons, the defendant’s challenge fails.

The Fourth Amendment to the United States Constitution protects the right of people in this country to be secure against “unrea-
sonable searches and seizures.” U.S. Const. Amend. IV. Thus, pursuant to the protections of the Fourth Amendment, before a police
officer may conduct a search, he must generally obtain a warrant that is supported by probable cause and authorizes the search.
Schneckloth v. Bustamonte, 412 U.S. 218, 219, 36 L. Ed. 2d 854, 93 S.Ct. 2041 (1973). A search warrant is not required, however,
when a person with the proper authority consents to the search. See Id. at 219, 93 S.Ct. at 2043-44; Florida v. Jimeno, 500 U.S. 248,
250-51, 114 L. Ed. 2d 297, 111 S.Ct. 1801 (1991); Commonwealth v. Strickler, 563 Pa. 47, 757 A.2d 884, 888 (Pa. 2000);
Commonwealth v. Kemp, 961 A.2d 1247, 1260 (Pa.Super. 2008) A person has authority to consent to a search when that person has
a possessory or privacy interest in the area to be searched.

To establish a valid consensual search, the prosecution must first prove that the consent was given during a legal police inter-
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action, or if the consent was given during an illegal seizure, that it was not a result of the illegal seizure; and second, that the con-
sent was given voluntarily. Commonwealth v. Cleckley, 558 Pa. 517, 528, 738 A.2d 427, 433 (1999); Commonwealth v. Reid, 811 A.2d
530, 544 (Pa.Super. 2002); Commonwealth v. Strickler, 757 A.2d 884, 888-901; see also Florida v. Royer, 460 U.S. 491, 497, 501-07,
75 L. Ed. 2d 229, 103 S.Ct. 1319 (1983); Dunaway v. New York, 442 U.S. 200, 219, 60 L. Ed. 2d 824, 99 S.Ct. 2248 (1979). As set forth
in Strickler,

In connection with such inquiry, the Commonwealth bears the burden of establishing that a consent is the product of an
essentially free and unconstrained choice—not the result of duress or coercion, express or implied, or a will overborne—
under the totality of the circumstances. See generally Robinette II, 519 U.S. at 40, 117 S.Ct. at 42. As noted, while knowl-
edge of the right to refuse to consent to the search is a factor to be taken into account, the Commonwealth is not required
to demonstrate such knowledge as a prerequisite to establishing a voluntary consent. See Schneckloth, 412 U.S. at 227-
28, 93 S.Ct. at 2041; Cleckley, 558 Pa. at 527, 738 A.2d at 433. Additionally, although the inquiry is an objective one, the
maturity, sophistication and mental or emotional state of the defendant (including age, intelligence and capacity to exer-
cise free will), are to be taken into account.

757 A.2d at 901-902.

In Commonwealth v. Kemp, 961 A.2d 1247 (Pa.Super. 2008), the Superior Court explained:

As noted, the Strickler Court promulgated a non-exclusive list of factors to be employed in determining whether a seizure
occurred for purposes of the Constitution. We conclude that the following factors outlined therein are pertinent to a deter-
mination of whether consent to search is voluntarily given: 1) the presence or absence of police excesses; 2) whether there
was physical contact; 3) whether police directed the citizen’s movements; 4) police demeanor and manner of expression;
5) the location of the interdiction; 6) the content of the questions and statements; 7) the existence and character of the
initial investigative detention, including its degree of coerciveness; 8) whether the person has been told that he is free to
leave; and 9) whether the citizen has been informed that he is not required to consent to the search. Id. at 898-99.

961 A.2d at 1261.

In this case, there was no excessive police conduct. The credible evidence, as set forth above, indicates that the search of the
defendant’s residence was consensual. Officer Moss testified in this case that he and other officers knocked on Mr. Peterson’s door
and that Mr. Peterson answered the door. Mr. Peterson was advised that the officers wanted to speak to him about the odor of burn-
ing marijuana emanating from his residence. Mr. Peterson left the door open and sat down on a sofa in his residence. He permit-
ted the officers to enter his residence. He further executed a written consent to permit the officers to search his residence. There
was overwhelming credible evidence adduced at the suppression hearing demonstrating that Mr. Peterson consented to the police
officers’ entry into his residence. Therefore, the entry into and the search of Mr. Peterson’s residence was valid.

The defendant also argues that he was highly intoxicated and incapable of providing a knowing, intelligent and voluntary con-
sent to the search of his residence. Pennsylvania courts have explained that “intoxication by use of drugs or alcohol is insufficient,
in and of itself, to render [consent] involuntary.” Commonwealth v. Rickabaugh, 706 A.2d 826, 835 (Pa.Super. 1997);
Commonwealth v. Barone, 383 Pa.Super. 283, 288, 556 A.2d 908, 910 (1989). Even in light of this high standard, the record in this
case is devoid of any evidence that the defendant was intoxicated. The only evidence of record that the defendant ingested any
intoxicating substance was the fact that the odor of burning marijuana existed in his residence. Officer Moss specifically testified
that the defendant did not appear intoxicated at all during his interaction with the defendant. Therefore, this claim fails.

Mr. Peterson next challenges this Court’s denial of his motion for judgment of acquittal concerning his conspiracy conviction.
This Court interprets the defendant’s claim of error as a challenge to the sufficiency of evidence at trial and not just as a challenge
to the Court’s denial of his motion for judgment of acquittal at the close of the Commonwealth’s case. This Court believes that any
claim of error relative to the motion for judgment of acquittal at the close of the government’s case is unavailable on appeal due
to the fact that the defendant presented a defense in his case.2 However, because the defendant may raise the issue of sufficiency
of evidence after trial, the sufficiency of the evidence to convict will be addressed herein.

The defendant specifically claims that the Commonwealth did not present sufficient evidence that the defendant entered into
an agreement with his co-defendants to distribute narcotics nor did the evidence demonstrate that the defendant committed an
overt act in furtherance of the conspiracy. When presented with a claim that the evidence was insufficient to sustain a conviction,

an appellate court, viewing all the evidence and reasonable inferences therefrom in the light most favorable to the
Commonwealth as the verdict winner, must determine whether the evidence was sufficient to enable the fact finder to
find that all of the elements of the offenses were established beyond a reasonable doubt.

Commonwealth v. Hawkins, 549 Pa. 352, 366, 701 A.2d 492, 499 (1997).

Furthermore, “[t]he Commonwealth may sustain its burden by proving the crime’s elements with evidence which is entirely
circumstantial and the trier of fact, who determines credibility of witnesses and the weight to give the evidence produced, is free
to believe all, part, or none of the evidence.” Commonwealth v. Passmore, 857 A.2d 697, 706 (Pa.Super. 2004); Commonwealth v.
Brown, 701 A.2d 252, 254 (Pa.Super. 1997).

Relative to the defendant’s claim, the trial court record contains the following facts: After the denial of the suppression motions,
Mr. Childs and Mr. Peterson proceeded to a non-jury trial. None of the evidence from the suppression hearing was incorporated in
the defendant’s non-jury trial.3 The credible evidence adduced at the non-jury trial disclosed that upon the arrest of Mr. Childs and
Mr. Powell, Mr. Childs asked that his keys be taken to the residence of Mr. Peterson. A search of Mr. Childs revealed $645 found
in his pocket. While being interviewed at the scene, Mr. Childs admitted to the police officers that he was unemployed and could-
n’t get a legitimate job.

The officers took Mr. Childs’ keys to 2318 Atmore Street. While there, the officers noted the odor of marijuana. Mr. Peterson
opened the door and permitted the officers to enter the residence. Mr. Peterson acknowledged living at that residence. Upon enter-
ing the residence, officers found a marijuana cigar and two stamp bags of heroin on the television stand. Mr. Peterson admitted
these items were his. During the search of the residence, Mr. Peterson’s driver’s license was obtained showing he resided at 2318
Atmore Street.
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Officers conducted a search of the second floor of the residence. On this floor, officers recovered a 9mm handgun and 5.36
grams of crack cocaine. Currency in the amount of $130 currency was found on that floor along with a police scanner, sandwich
bags and a digital scale.

Officers also conducted a search of the third floor of the house. During that search, officers found a loaded rifle with a sawed-
off stock, along with 571 stamp bags of heroin having a street value between $4,500-$11,400. Pill bottles and a parking ticket found
in the room were in the name of Antonio Childs. There was a bed in the room and the room appeared as though someone was resid-
ing there. The drugs and weapons found in this room were not concealed and were found near one of the windows in the room.

Evidence was adduced that Mr. Peterson was unemployed yet he was found with over $150 in cash on his person at the time of
his arrest. The evidence was questionable, at best, as to whether Mr. Childs and Mr. Powell were employed at the time of their
arrest yet they contributed to the overall rent for the residence. Trial evidence also established that Mr. Peterson was required to
travel through the second floor bedroom where the contraband was found in order to use the bathroom facilities in his residence.
The testimony of Mr. Peterson’s girlfriend, Latice Dixon, indicated that she and Mr. Peterson had discussed her suspicions that
drug activity was occurring in the residence. Mr. Peterson has advised her that he was going to do nothing about the drug activity
until “after Christmas.”

Allegheny County Police Detective Todd Naylor testified in this case as an expert witness. He testified that the quantities of
crack cocaine and heroin found in the defendant’s residence were of an amount indicative of an intent to sell. No implements of
personal use were found.

In Commonwealth v. Bricker, 882 A.2d 1008, 1017 (Pa.Super. 2005), the Superior Court stated that to sustain a conviction of
criminal conspiracy:

The Commonwealth must establish that the defendant (1) entered into an agreement to commit or aid in an unlawful act
with another person or persons, (2) with a shared criminal intent, and (3) an overt act done in furtherance of the con-
spiracy. Circumstantial evidence may provide proof of the conspiracy. The conduct of the parties and the circumstances
surrounding such conduct may create a web of evidence linking the accused to the alleged conspiracy beyond a reason-
able doubt.

Additionally, an agreement can be inferred from a variety of circumstances including, but not limited to, the relation
between the parties, knowledge of and participation in the crime, and the circumstances and conduct of the parties sur-
rounding the criminal episode. These factors may coalesce to establish a conspiratorial agreement beyond a reasonable
doubt where one factor alone might fail.

Additionally, an overt act need not be committed by the defendant; it need only be committed by a co-conspirator.
Commonwealth v. Hennigan, 753 A.2d 245, 253 (Pa.Super. 2002).

This Court believes that the evidence was sufficient to convict Mr. Peterson of the charged conspiracy. A substantial quantity
of crack cocaine and heroin and weapons were found in Mr. Peterson’s residence. Money, sandwich bags, a digital scale and a police
scanner were also found in the residence. These items were not concealed in his residence and were accessible to Mr. Peterson.
These items are indicative of an intent to distribute the drugs.

This Court believes that the evidence was sufficient to demonstrate that Mr. Peterson, Mr. Childs and Mr. Powell all resided in the
residence and were each involved in drug trafficking. Mr. Childs was found with $645 on his person despite the fact that he admitted
to the police officers that he was unable to obtain a legitimate job. Mr. Peterson was unemployed yet he was found with over $150 in
cash on his person at the time of his arrest. As set forth above, there was also evidence that Mr. Peterson was required to travel
through the second floor bedroom where contraband was found in order to use the bathroom facilities in his residence. He clearly has
access to the areas of the residence where the drugs and guns were found. Moreover, the testimony of Mr. Peterson’s girlfriend demon-
strated that Mr. Peterson had knowledge of the drug-related activity and affirmatively opted to permit it to continue.

This Court also credits the testimony of Detective Naylor. The amounts of crack cocaine and heroin found in the defendant’s
residence were of a quantity indicative of an intent to sell. Moreover, Mr. Peterson’s own counsel introduced evidence that one of
Mr. Peterson’s co-defendants, Mr. Powell, pled guilty to conspiring with Mr. Peterson and Mr. Childs to commit the same crime for
which Mr. Peterson was convicted.

This Court believes that the facts set forth above demonstrate that Mr. Peterson agreed with two other persons who resided with
him to possess the crack cocaine and heroin for the purposes of selling it. The drugs, guns, a digital scale and plastic baggies were
located in an area of the residence over which Mr. Peterson had access and control. There was currency found on the defendant,
Mr. Childs and in the residence despite the fact that neither of these men were gainfully employed. This evidence, along with the
other evidence cited above, was sufficient to withstand a motion for judgment of acquittal relative to the conspiracy charge.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 The defendant has raised issues relating to this Court’s denial of his suppression motion as well as issues relating to the sufficien-
cy of the evidence at trial. This Court first conducted a suppression hearing and then a separate non-jury trial. The facts adduced
at each hearing were not identical and due to the fact that the issues raised on appeal require a review of each record independ-
ently, to the extent that some of the same facts were elicited during each proceeding, some of those facts are repeated herein dur-
ing this Court’s discussion of each particular issue.
2 After moving for a judgment of acquittal at the close of the Commonwealth’s case, the defendant presented a formal defense. This
Court does not believe that any claim or error relative to the denial of that motion is cognizable on appeal. See Commonwealth v.
Ilgenfritz, 353 A.2d 387 (Pa. 1976)(“Where criminal defendant did not rest after adverse ruling to his demurrer, but elected to put
in case in defense, correctness of ruling on demurrer was not available issue on appeal.)
3 As a result, some evidence that was introduced during the suppression hearing is again recited herein as the evidence was also
introduced at trial and is germane to the resolution of the issue raised by the defendant relating to this Court’s denial of his motion
for judgment of acquittal.
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Commonwealth of Pennsylvania v.
Shawn Odell Melvin

Criminal Conspiracy—Fraud

1. Defendant was convicted by a jury of one count of Access Device Fraud, 18 Pa.C.S.A. §4106 (a)(1) and one count of Criminal
Conspiracy, 18 Pa.C.S.A. §903(a)(1). Court imposed a sentence of two to four years of imprisonment. Defendant appealed.

2. Over a two month period and during a short courtship between victim and Defendant, Defendant stole two bank cards from
her purse and proceeded to make purchases without authorization. In addition, Defendant also stole a digital camera and a DVD
player from her residence.

3. The victim confronted the Defendant and offered him a chance to repay her. He admitted taking the items and promised to
repay her. When he did not repay, she faxed a letter to the Clairton Police Department which detailed the events and listed the
items the Defendant had stolen from her.

4. Based upon certain bank transactions made on March 27, 2007 at a local store, the officer on the case requested that the store
hand over its security videotapes, as well as a cash register receipt. On that day, the Defendant was spotted with a co-conspirator
purchasing items with the credit card.

5. On appeal, Defendant alleged that there was insufficient evidence to support the convictions for access device fraud and con-
spiracy and that the Court abused discretion when it imposed its sentence.

6. The victim did not know the co-conspirator, nor did she ever authorize the co-conspirator to use her debit card. Likewise, the
security camera confirmed that it was the Defendant and his co-conspirator that were purchasing various items with the bank card
and the co-conspirator signed the victim’s name to the cash register receipt.

(Danielle Rawls)

Michael W. Streily for the Commonwealth.
Patrick K. Nightingale for Defendant.
No. CC200707560. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Borkowski, J., October 6, 2009—On March 5, 2008, Appellant proceeded to a jury trial presided by this Court. The jury convict-
ed Appellant of one (1) count of Access Device Fraud, 18 Pa.C.S.A. §4106(a)(1) and one (1) count of Criminal Conspiracy, 18
Pa.C.S.A. §903(a)(1).

On May 28, 2008, this Court imposed a sentence of two (2) to four (4) years imprisonment. Appellant filed timely post-sentence
motions, which were denied. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant lists three issues within his concise statement, which have been clarified by this Court as follows:

I. There was insufficient evidence to support the conviction for Access Device Fraud.

II. There was insufficient evidence to support the conviction for Criminal Conspiracy.

III. The Court abused its discretion when it imposed a sentence of two (2) to four (4) years incarceration.

FINDINGS OF FACT
On Sunday March 25, 2007, Diane Marie Stolar went shopping at the Family Dollar store in Clairton, Allegheny County. Trial

Transcript, 3/5/08 at 23. (hereafter “T.T. A”) When she exited the store, Appellant approached her, engaged her in a conversation,
and asked her to go out for a drink. (T.T. A 23) Ms. Stolar accepted Appellant’s invitation and the two went to the Village Inn for
drinks. (T.T. A 24)

After having several drinks, Appellant and Ms. Stolar went to Ms. Stolar’s house to have a few more drinks. (T.T. A 25) Appellant
stayed overnight at Ms. Stolar’s house. (T.T. A 25)

The next morning Ms. Stolar made breakfast for Appellant and later (1:00 PM) left him alone inside her house while she took
her mother out for her birthday. (T.T. A 25-26) Ms. Stolar returned to her home that evening at 6:00 PM and Appellant was still
present. (T.T. A 26)

Appellant and Ms. Stolar planned to watch some movies on DVD that evening. (T.T. A 26) Ms. Stolar had two DVD play-
ers in her home: one downstairs in her game room, which she didn’t use; and one upstairs in her living room. (T.T. A 26)
However, since Ms. Stolar had a larger TV downstairs in the game room area, the two decided to watch the movie down-
stairs. (T.T. A 27) Appellant told Ms. Stolar that he needed to take the DVD player from the upstairs living room down into
the game room, because the DVD player in the game room was not working. (T.T. A 27) Then, Appellant informed Ms. Stolar
that neither of her DVD players were working. (T.T. A 27) Consequently, they left the two DVD players downstairs in the
game room and they went upstairs to watch TV. (T.T. A 27) Appellant left before Ms. Stolar went to bed that night around
midnight. (T.T. A 28)

The following morning, Tuesday, March 27, 2007, Ms. Stolar picked up a co-worker and drove to work. (T.T. A 28) On the
way, they stopped at a Get Go to purchase breakfast sandwiches. (T.T. A 28) When Ms. Stolar reached into her purse to
retrieve her bank card to pay for the breakfast sandwiches, she noticed that her bank card was missing. (T.T. A 28) Ms. Stolar
searched her purse and her car but could not find the bank card. (T.T. A 28) She had not given anyone authorization to take
her card or use it. (T.T. A 38) Thus, she called the issuing bank, National City, and reported the bank card stolen. (T.T. A 28)
Ms. Stolar was able to inform National City Bank that her last bank card transaction was a purchase at the Olive Garden on
Monday March 26, 2007. (T.T. A 35) The ensuing bank card deductions from her account from March 26-30, 2007, were not
authorized by Ms. Stolar. (T.T. A 34) Unauthorized transactions were deducted from Ms. Stolar’s account on March 29, 2007,
for $92.55, $25.50, $14.00, and $7.00. (T.T. A 46-47) An additional unauthorized transaction was deducted from Ms. Stolar’s
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account on March 30, 2007, for $92.87. (T.T. A 47) National City Bank did not hold Ms. Stolar liable for these fraudulent trans-
actions. (T.T. A 37-38)

On Tuesday evening, Appellant came to Ms. Stolar’s house. Ms. Stolar asked Appellant if he had taken her bank card, but
Appellant replied that he had not taken it and didn’t know anything about it. (T.T. A 28) The two eventually got into a fight over
the stolen bank card, which caused Appellant to start to leave the house. (T.T. A 29) At that point, Ms. Stolar noticed that there
was $80 in cash missing from her purse. (T.T. A 29) Ms. Stolar accused Appellant of taking the cash, since no one else had been
in her home that evening. (T.T. A 29) Appellant then grabbed Ms. Stolar’s cell phone out of her purse and raised his fist to punch
her in the face. (T.T. A 29, 55) Ms. Stolar ordered him to get out of her house and threatened to call the police if Appellant hit her.
(T.T. A 29)

Appellant kept Ms. Stolar’s cell phone and left the house. (T.T. A 29) Ms. Stolar had her cell phone disconnected. (T.T. A 30)
Appellant proceeded to call Ms. Stolar numerous times on her home phone and at work. (T.T. A 30)

On March 29, 2007, Thursday, Ms. Stolar went to get her blood pressure medicine refilled at Giant Eagle. When she looked into
her purse to get the Master Card which she used to pay for her prescriptions, she noticed that the card was gone. (T.T. A 30, 50)
Ms. Stolar reported this card stolen and had it canceled. (T.T. A 50) The Master Card issuing bank informed Ms. Stolar that some-
one had attempted to make a non-prescription purchase using that card on March 27, 2007, and that the transaction was denied.
(T.T. A 50-51)

The theft of this second bank card prompted Ms. Stolar to check her home and determine if anything else had been taken by
Appellant. (T.T. A 30) Ms. Stolar inventoried her home and discovered that a digital camera and one of her DVD players was miss-
ing. (T.T. A 30-31)

Upset about what had transpired, Ms. Stolar decided to write Appellant a letter and ask him how he could tell her that he loved
her and then turn around and steal from her. (T.T. A 31) She left the letter at his mother’s address, as it was the only residence
where Ms. Stolar knew Appellant often stayed. (T.T. A 31) Upon receipt of the letter, Appellant telephoned Ms. Stolar, apologized
for taking her belongings, and requested that she allow him to repay her rather than filing charges with the police. Ms. Stolar
agreed to this arrangement. (T.T. A 31)

Ms. Stolar waited for Appellant to repay her until April 2, 2007. When Appellant failed to repay her by that date, Ms. Stolar
faxed a letter to the Clairton Police Department which detailed the events and listed the items Appellant had stolen from her.
(T.T. A 35-36, 40) Officer David Villotti of the Clairton Police Department received and reviewed the fax submitted by Ms.
Stolar. Trial Transcript March 6, 2008 at 3. (hereafter “T.T. B”) Officer Villotti had Ms. Stolar come to the Clairton Police
Station to submit a written statement. (T.T. A 40, T.T. B 4) Ms. Stolar also submitted a list of stolen items to her homeowner’s
insurance carrier, Traveler’s Insurance. (T.T. A 36-37) Traveler’s reimbursed Ms. Stolar for her loss, minus a $250 deductible.
(T.T. A 37)

Based upon the bank card transactions at a local Unimart, Officer Villotti requested that store’s security videotapes for the dates
in question. (T.T. B 4) The Unimart supplied the security videotape for March 27, 2007, as well as a cash register receipt from that
date at 3:12 AM, signed with Ms. Stolar’s name. (T.T. B 5, 9) The security videotape captured Appellant and his co-conspirator,
Valerie Murray, purchasing items inside the Unimart at 3:10 AM. (T.T. B 10-11, 30) The videotape showed Valerie Murray signing
Ms. Stolar’s name to the register receipt. (T.T. B 30)

Ms. Stolar did not know Valerie Murray and did not authorize Ms. Murray to use her debit card or to sign her name for debit
card purchases. (T.T. B 32)

DISCUSSION
I.

Appellant claims that there was insufficient evidence to support the conviction for Access Device Fraud. Specifically, Appellant
argues that the Commonwealth did not prove that Appellant used Ms. Stolar’s bank card to make unauthorized purchases. This
claim is without merit.

The standard of review for a challenge to the sufficiency of the evidence is to consider the evidence in the light most favorable
to the Commonwealth, as verdict winner, including all reasonable inferences drawn from the evidence. The reviewing court may
not substitute its judgment for that of the fact finder; but rather to discern whether sufficient evidence supports the verdict, mind-
ful of the fact that the fact finder was free to believe all, part, or none of the evidence presented. Commonwealth v. Hartle, 894
A.2d 800, 803-804 (Pa.Super. 2006).

After Ms. Stolar reported the theft to the Clairton Police, Officer Villotti was able to obtain the security videotape which coin-
cided with the March 27, 2007, unauthorized transactions on Ms. Stolar’s bank printout. The Unimart also supplied the cash reg-
ister receipt from that date at 3:12 AM, signed with Ms. Stolar’s name. (T.T. B 5, 9) Appellant admitted that the security videotape
captured Appellant and his co-conspirator, Valerie Murray, purchasing items inside the Unimart at 3:10 AM. (T.T. B 10, 12, 30) The
videotape showed Valerie Murray signing Ms. Stolar’s name to the register receipt. (T.T. B 30)

Moreover, Appellant admitted to Ms. Stolar that he stole her bank card from her purse and then proceeded to make purchases
with the bank card, without Ms. Stolar’s authorization. (T.T. A 31) He offered to make amends for stealing from her by repaying
her. (T.T. A 31)

Ms. Stolar did not give Appellant permission to use her bank card, nor to make purchases on her behalf. The evidence was suf-
ficient to establish that Appellant did use the bank card without Ms. Stolar’s permission. See Commonwealth v. Alexendar, 722 A.2d
698, 700-701 (Pa.Super. 1998)(defendant properly convicted where he handed retail clerk a stolen credit card in order to pay for
camera supplies). Consequently, Appellant’s claim in this regard is without merit.

II.
Next, Appellant claims that there was insufficient evidence to support a conviction for conspiracy. This claim is without

merit.
Using the standard of review for sufficiency claims as set forth in Issue I, the reviewing Court must consider the evidence in

the light most favorable to the Commonwealth, as verdict winner, including all reasonable inferences drawn from the evidence.
The reviewing court may not substitute its judgment for that of the fact finder; but rather to discern whether sufficient evidence
supports the verdict, mindful of the fact that the fact finder was free to believe all, part, or none of the evidence presented.
Commonwealth v. Hartle, 894 A.2d at 803-804.

Ms. Stolar did not know the co-conspirator, Valerie Murray, nor did she ever authorize Ms. Murray to use her debit card. (T.T.
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B 32) Clearly, Ms. Murray obtained the stolen debit card from Appellant, who admitted that he took the card from Ms. Stolar’s
purse without her permission. (T.T. A 31)

The Unimart security videotape confirms that Appellant and his co-conspirator Murray were at the Unimart together, purchas-
ing various items with Ms. Stolar’s bank card. (T.T. B 10, 12, 30) Ms. Murray then signed Ms. Stolar’s name to the cash register
receipt, without Ms. Stolar’s authorization to do so. (T.T. B 30)

The evidence was sufficient to support a conviction for conspiracy where Appellant and his co-conspirator purchased items,
together, at the Unimart, using Ms. Stolar’s bank card. Commonwealth v. Ridgley, 365 A.2d 1283, 1285-1286 (Pa.Super. 1976)(evi-
dence sufficiently established conspiracy with respect to unauthorized use of credit cards, where co-defendant admitted that she
and defendant were together when she used the stolen bank cards to make unauthorized purchases)

This claim is without merit.

III.
Finally, Appellant claims that this Court abused its discretion when it imposed a sentence of two (2) to four (4) years incarcer-

ation. This claim is without merit.
A claim that a particular sentence imposed is unduly harsh or excessive questions the discretionary aspect of a sentence.

Commonwealth v. Khalil, 806 A.2d 415, 422 (Pa.Super. 2002). When reviewing a claim that the sentence imposed was an abuse of
discretion, the appellate Court must affirm the sentence imposed unless the guidelines were improperly applied, the guideline sen-
tence was clearly unreasonable, or the sentence imposed outside the guidelines was unreasonable. 42 Pa.C.S.A. §9781(c);
Commonwealth v. Dodge, 859 A.2d 771, 778 (Pa.Super. 2004). In considering whether a particular sentence is clearly unreasonable
or unreasonable, the reviewing court must consider the underlying circumstances of the case, the defendant’s background and
characteristics, and the trial court’s opportunity to review the presentence report, the sentencing guidelines, and to observe the
defendant. Id.

In calculating the appropriate sentence to be imposed, this Court considered the presentence report, the sentencing guidelines,
the rehabilitative needs of Appellant, the nature of the events and the protection of the community.1 Sentencing Transcript, May
21, 2008 at 9-10 (hereafter “S.T.”) Particularly, this Court noted that Appellant’s prior attempts at rehabilitation have been unsuc-
cessful. (S.T. 10) Moreover, previous probationary sentences did not result in Appellant mending his ways and leading a law-abid-
ing lifestyle. (S.T. 9) This Court concluded that Appellant’s continued criminal conduct warranted a sentence of total confinement,
and that anything less would be inappropriate in Appellant’s case. (S.T. 9) Consequently, this Court imposed a standard range sen-
tence of two (2) to four (4) years incarceration.

The sentence imposed by this Court was appropriate under the circumstances, and this Court did not abuse its discretion in
imposing the sentence. Commonwealth v. Marts, 889 A.2d 608, 614-616 (Pa.Super. 2005) (sentence imposed was not an abuse of dis-
cretion where trial court reviewed presentence report and considered the seriousness of the offense, its impact on the community
and defendant’s rehabilitative needs) Appellant’s claim is without merit.

CONCLUSION
For the reasons set forth herein, Appellant’s sentence should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 6, 2009

1 The guideline ranges were as follows: (1) Access Device Fraud, mitigated (18 months), standard (21-30 months), aggravated (30
months); (2) Criminal Conspiracy, mitigated (18 months), standard (21-30 months), aggravated (30 months).

Commonwealth of Pennsylvania v.
Clarence Merle Green

Forgery—Identity Theft—Fraudulently Obtaining Public Assistance—Insurance Fraud

1. Defendant was sentenced to 18 to 36 months incarceration for a count of Forgery, 18 Pa.C.S.A. §4101(a)(2), Identity Theft, 18
Pa.C.S.A. §4120(a) and (c)(1)(ii), and Fraudulently Obtaining Public Assistance, 62 P.S. §481. Defendant then filed a timely appeal.
On appeal, the court affirmed the convictions of the trial court.

2. Defendant was unemployed and did not have his own health insurance. He, in turn, falsely identified himself as his brother
when being enrolled in a hospital for triple-bypass surgery. Defendant used his brother’s social security number and birth certifi-
cate to procure medical coverage and signed his brother’s name to financial eligibility forms which were used to determine
whether he could receive state supplied medical assistance.

3. Defendant attempted to argue that his actions were justified because he had missed a court date due to illness and could not
get appropriate treatment in prison.

4. Finally, despite Defendant’s assertion that he was denied a fair trial and the opportunity to present his defense due to lack of
jury instruction as to justification, the court determined that Appellant did have another, lawful, option to obtain medical assis-
tance. Testimony by the doctor who treated him in prison and the fact that he received treatment from Mercy Hospital after he
was in jail, proved that Defendant’s contention that he would not have received appropriate care in jail was false.

(Danielle Rawls)

Michael W. Streily for the Commonwealth.
Frank W. Ralph for the Defendant.
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No. CC200610711. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION

PROCEDURAL HISTORY
Borkowski, J., October 8, 2009—Appellant proceeded to a jury trial on December 4, 2007. On December 7, 2007, a jury convict-

ed Appellant of Forgery, 18 Pa.C.S.A. §4101(a)(2) and (c), Identity Theft, 18 Pa.C.S.A. §4120(a) and (c)(1)(ii), and Fraudulently
Obtaining Public Assistance, 62 P.S. §481.

Appellant was sentenced on March 7, 2008 to eighteen (18) to thirty-six (36) months incarceration at each count, to be served
consecutively. Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following four (4) issues for appellate review:

1. The evidence was insufficient to find Appellant guilty of Forgery where there was no evidence establishing that he
acted with the intent to defraud or injure another.

2. The evidence was insufficient to find Appellant guilty of Identity Theft where proof was lacking that he possessed
or used identifying information of another to further an unlawful purpose.

3. The evidence was insufficient to find Appellant guilty of Public Assistance Fraud since proof was lacking that he
willfully made any false statement or representation, impersonated another, or failed to disclose a material fact in
applying for public assistance.

4. The Court erred, thereby denying Appellant a fair trial and the opportunity to present his defense, when it refused
to instruct the jury on the defense of justification.

FINDINGS OF FACT
On September 28, 2004, Appellant was suffering from what he believed to be an asthma attack. Trial Transcript 12/4 -

7/07 at 321. (hereafter “T.T.”) Despite attempts to nurse himself during the night, Appellant woke up the next morning on
September 29, 2004 still feeling very ill. (T.T. 321) Appellant missed a court date that morning because he did not feel well
enough to attend. (T.T. 321) An arrest warrant was issued for Appellant due to the fact that he missed his court hearing.
(T.T. 322)

That evening, at 10:30 PM, Appellant woke up and was unable to breathe. (T.T. 321) He was sweating and experiencing pain
down the left side of his body. (T.T. 321) Assuming he was having a heart attack, Appellant began to drive himself to the hos-
pital. (T.T. 322) On the way, Appellant telephoned his friend, Denise Davis, and informed her that he believed he was having
a heart attack. (T.T. 323) Ms. Davis directed Appellant to stop at her house so that she could drive Appellant to the hospital.
(T.T. 323)

When Appellant arrived at Ms. Davis’ house, Ms. Davis pushed Appellant to the passenger’s seat of his vehicle and drove
Appellant to Forbes Regional Hospital in Monroeville. (T.T. 324) At the emergency room entrance, Ms. Davis stopped the car and
summoned assistance to get Appellant into the hospital. (T.T. 325) Forbes Regional staff took Appellant from the car into the hos-
pital and an examining room on a wheelchair. (T.T. 325)

Appellant identified himself to the hospital staff as Kevin Green, who is his younger brother. (T.T. 326) Appellant did not want
to use his own name because he had missed his court hearing that morning, and there was an arrest warrant issued for him. (T.T.
326) When hospital personnel interviewed Appellant regarding whether he had health insurance, he informed them that he did not
have health insurance. (T.T. 328) Thereafter, he completed the hospitalization forms using the name Kevin Green. (T.T. 328)
Appellant used his brother’s name without the permission or authorization of his brother. (T.T. 350)

The doctors discovered that Appellant had three blocked arteries and planned emergency triple-bypass surgery the next
day. (T.T. 65, 67) Appellant was transferred from Forbes Regional Hospital to West Penn Hospital, where he underwent emer-
gency triple-bypass surgery. (T.T. 331) After the surgery, Appellant received follow-up treatment from Dr. Frank Kush. (T.T.
336-337)

Ms. Deborah Schlereth, a financial counselor for West Penn Hospital Association, spoke with Appellant on the night he was
admitted into the hospital because he was admitted under a self-pay or uninsured status. (T.T. 70, 73) After speaking with
Appellant, Ms. Schlereth determined that he was unemployed and uninsured. (T.T. 73, 75) Appellant directed Ms. Schlereth to the
hospital cafeteria to discuss the situation with his fiancée, Denise Davis. (T.T. 75)

Ms. Schlereth located Denise Davis and attempted to get forms signed to facilitate the process of applying for medical assis-
tance to cover Appellant’s medical treatment and hospital stay. (T.T. 77, 84) Based upon information supplied by Denise Davis, Ms.
Schlereth prepared several forms purporting to verify that Kevin Green had not filed tax returns for the prior two years, and that
Ms. Davis provided financial support to Kevin Green, due to limited income. (T.T. 78-84) Ms. Davis then signed the forms on behalf
of Appellant, listing the name “Kevin Green.” (T.T. 78, 84)

Ms. Schlereth submitted the forms to a caseworker with the Pennsylvania Department of Welfare, Raymond Legine, for a deter-
mination of whether Appellant was eligible to receive medical assistance from the state. (T.T. 167) After reviewing the documents,
Mr. Legine approved a “Kevin Green” as eligible to receive medical assistance, based upon the information and supporting iden-
tifying documents submitted to him. (T.T. 172, 174)

Edward Green, a Pittsburgh Police Detective for fifteen (15) years who was assigned to the Bureau of Alcohol, Tobacco and
Firearms and Explosives (ATF) Federal Task Force for six (6) years, had been given the task of executing the arrest warrant which
had been issued for Appellant when he failed to appear for his court date in September 2004. (T.T. 24) In an attempt to locate
Appellant, Detective Green spoke with several of Appellant’s family members and friends who refused to divulge Appellant’s
whereabouts. (T.T. 27-32, 44-45, 49) Detective Green’s investigation revealed that Appellant had a brother named Kevin Green who
resided in Wilkinsburg. (T.T. 29)

Unable to locate Appellant by questioning his family and friends, Detective Green obtained a search warrant for the home
telephone of Appellant’s father, Clarence Green, Sr. (T.T. 32, 46) The search warrant revealed multiple telephone calls coming
to Clarence Green, Sr.’s home from West Penn Hospital. (T.T. 32, 46) Detective Green used this information to contact the var-
ious departments at West Penn Hospital and to ask if Appellant was a patient. (T.T. 32-33) After learning that Appellant was not
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a patient at any of the hospital’s locations, Detective Green expanded his inquiry to determine if any other member of
Appellant’s family was a patient at the hospital. (T.T. 33) The last hospital that Detective Green contacted was West Penn
Hospital located in the Friendship area of the City of Pittsburgh, and it was confirmed that Kevin Green was a patient at the
hospital. (T.T. 33)

Detective Green went to that hospital and learned that Kevin Green had undergone open-heart surgery. (T.T. 33, 46) He
then showed a photo of Kevin Green to the hospital staff, who stated that the man in the photograph was not the individual
who had received open-heart surgery. (T.T. 34) When the staff was shown a picture of Appellant, they confirmed that the indi-
vidual in the photograph was the patient admitted under the name Kevin Green, who was recovering from open-heart sur-
gery. (T.T. 34)

In an attempt to gather more information, Detective Green obtained a medical writ so that the hospital could provide him
with the medical records for the patient admitted under the name Kevin Green. (T.T. 35) The records indicated the dates on
which Appellant (listed as Kevin Green) was scheduled for follow-up care with Dr. Frank Kush. (T.T. 35) On those dates,
undercover officers were stationed in the waiting area and the hospital was surrounded, so that Detective Green could
attempt to execute the arrest warrant on Appellant and take him into custody. (T.T. 35) Appellant did not appear for his first
two scheduled appointments, but did appear for his follow-up appointment on February 2, 2005. (T.T. 35-36, 47) Appellant
continued to use the name “Kevin Green” for his appointment, and continued to sign his medical paperwork with that name.
(T.T. 36, 47) At that time, Detective Green and other agents apprehended Appellant in the waiting room of Dr. Kush’s office.
(T.T. 37)

Upon his arrest at Dr. Kush’s office, Appellant admitted to the officers that he had been using his brother’s name, Kevin Green,
to receive medical treatment from West Penn Hospital. (T.T. 37-38) Kevin Green was not aware that Appellant had used his iden-
tity to obtain medical treatment. (T.T. 164) Mr. Green had not authorized Appellant to use his name or social security number to
obtain medical assistance. (T.T. 164)

Appellant was searched incident to the arrest, and was found to possess a social security card bearing the name Kevin
Green, as well as the birth certificate of Kevin Green. (T.T. 38-39) Appellant informed the arresting officers that he knew
he was wanted by the authorities and that he had planned to turn himself in to authorities as soon as he was medically fit.
(T.T. 40)

Detective Elvira Beverly Reeves, employed as a detective with the District Attorney’s Office for thirty-one (31) years,
and serving in the Insurance Fraud Unit for six (6) years, was contacted by Detective Green regarding possible insurance
fraud. (T.T. 108-109) Detective Reeves was supplied the information regarding Appellant’s use of the name and identity of
Kevin Green to procure medical coverage. (T.T. 109) Detective Reeves located the names Denise Davis and Toni D.
Anderson on the medical forms, along with a telephone number. (T.T. 110) Detective Reeves contacted Ms. Anderson (also
known as Denise Davis) who confirmed that Appellant had suffered a heart attack and that she suggested that he admit him-
self to the hospital using his brother’s name (Kevin Green) because there were outstanding warrants for Appellant’s arrest.
(T.T. 112, 114, 118)

Detective Reeves also contacted Kirk Williams, an agent/supervisor at the Commonwealth of Pennsylvania Inspector General’s
Office, to continue the investigation of potential misuse of state funds by Appellant by receiving medical assistance from the state
by using his brother’s name. (T.T. 184-185) Mr. Williams determined that the Pennsylvania Department of Public Welfare had paid
$40,343.44 in medical treatment from September 29, 2004 through December 31, 2004, on behalf of Appellant, who had used the
alias and identification of Kevin Green. (T.T. 185)

Linda Larner, the director of Patient Financial Services for West Penn Allegheny Health System, was eventually alerted to the
fact that Appellant had falsely identified himself as Kevin Green, that an outstanding bill after applying the medicaid payment was
$32,739, and that Appellant was unable to pay for the remaining bill for medical services. (T.T. 201-202) When Ms. Larner’s inves-
tigation revealed that Appellant did not have any insurance, she followed hospital policy and discounted the remaining bill by 50%.
After applying the discount, the outstanding balance for medical services rendered to Appellant between Forbes Regional and West
Penn Hospital totaled $16, 369.50. (T.T. 202)

Dr. Michael Patterson, an Internist with the Allegheny County Health System, serves as Chief Medical Officer at the Allegheny
County Jail. (T.T. 56) His duties include overseeing all of the medical care that is provided to the inmates, as well as to provide
direct medical care. (T.T. 56) Dr. Patterson and the other three staff doctors provide treatment in the jail and determine when it is
necessary to transfer inmates to a referral hospital for more complex treatment. (T.T. 57) Treatments requiring a hospital stay
would include implantation of pacemakers, bypass surgery for the heart, and the treatment of individuals who have suffered a
heart attack. (T.T. 57) Consequently, after Appellant was arrested and lodged in the Allegheny County Jail, Dr. Patterson monitored
Appellant’s condition and insured that he received appropriate treatment through Mercy Hospital for complications that existed
after Appellant had open-heart surgery. (T.T. 61-62)

DISCUSSION
I.

Appellant claims there was insufficient evidence to sustain the conviction for forgery. This issue is without merit.
The standard of review when the sufficiency of the evidence has been raised has been stated by the Superior Court in the fol-

lowing manner:

In reviewing the sufficiency of the evidence, we view all the evidence admitted at trial in the light most favorable to
the Commonwealth, as verdict winner, to determine whether there is sufficient evidence to enable the fact-finder to
find every element of the crime established beyond a reasonable doubt. This Court is not free to substitute its judg-
ment for that of the fact-finder; if the record contains support for the convictions they may not be disturbed. Lastly,
the fact-finder is free to believe some, all, or none of the evidence.

Commonwealth v. Hartle, 894 A.2d 800, 803-804 (Pa.Super. 2006). (citations omitted)

Appellant argues that the Commonwealth did not sufficiently establish that Appellant uttered the forged hospital documents
with the intent to defraud or to injure anyone. The totality of Appellant’s conduct may be considered to determine whether an intent
to defraud existed. Commonwealth v. Myer, 489 A.2d 900, 904 (Pa.Super. 1985).

Appellant was unemployed and did not have his own health insurance. (T.T. 73, 75) Appellant admitted that he used his
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brother’s name to receive medical treatment from West Penn Hospital, and that he signed his brother’s (Kevin Green) name
to financial eligibility forms which were used to determine whether he could receive state supplied medical assistance. (T.T.
37-38, 167, 328, 350) He used Kevin Green’s social security card and number to perpetuate the fraud. (T.T. 38-39) Based
upon the identity and attending information provided on those forms, the state deemed “Kevin Green” eligible to receive
financial assistance. (T.T. 37) The Department of Public Welfare paid West Penn Hospital Association $40,343.44 for med-
ical treatment provided to Kevin Green. (T.T. 184-185) The remaining outstanding bill due and owing to West Penn Hospital
was $32,739, which the hospital discounted by 50% as is their policy when treating uninsured patients. Thus the outstand-
ing balance still due to West Penn Hospital is $16,369.50. (T.T. 201-202) Appellant perpetrated this fraud to multiple med-
ical professionals at two different hospitals and a doctor’s office, as well as enlisting an accomplice to facilitate and com-
plete this fraud.

Consequently, Appellant’s overall conduct in using his brother’s identity and supporting documents to apply for Medicaid and
to obtain medical services from West Penn Hospital Association constituted an intent to defraud. Commonwealth v. Myer, 489
A.2d at 904.

II.
Next, Appellant claims that the evidence was insufficient to find him guilty of Identity Theft.
The standard of review as set forth in Issue I is incorporated by reference for purposes of this discussion. Commonwealth v.

Hartle, supra.
Appellant specifically claims that there was insufficient proof that he possessed or used identifying information of another to

further an unlawful purpose. The record belies this claim.
A person is guilty of identity theft if he possesses or uses identifying information of another, without authorization, to further

an unlawful purpose. 18 Pa.C.S.A. §4120(a). Appellant admitted that he used Kevin Green’s name and identifying information, with-
out authorization to do so, in order to obtain state provided medical assistance. (T.T. 37-38, 350) Kevin Green was not aware that
Appellant had used his identity to obtain Medicaid benefits until well after the fact. (T.T. 164) He had not authorized Appellant to
use his identity in order to receive public assistance. (T.T. 164) Thus, the Commonwealth established that Appellant used Kevin
Green’s identity without authorization.

Moreover, as established in the discussion for Issue I, Appellant forged Kevin Green’s name in order to receive
Medicaid benefits from the Department of Public Welfare. Consequently, Appellant used Kevin Green’s identity in order
to commit that forgery, and to commit public assistance fraud, as will be established within the discussion for Issue III.
The evidence sufficiently established that Appellant committed identity theft. 18 Pa.C.S.A. §4120(a). Commonwealth v.
Myer, 489 A.2d at 904.

III.
In his third issue Appellant challenges the sufficiency of the evidence to support a conviction for public assistance fraud.
The standard of review for a sufficiency of the evidence claim as outlined in the discussion for Issue I is incorporated by ref-

erence herein. Commonwealth v. Hartle, supra.
Appellant argues that the Commonwealth did not provide sufficient evidence to establish that he willfully made any false state-

ment or representation, impersonated another, or failed to disclose a material fact in applying for public assistance. This claim is
without merit.

By his own admission, Appellant was admitted to West Penn Hospital using the name of his brother, Kevin Green. Appellant
admitted that he used Kevin Green’s name and identifying information, without authorization to do so, in order to obtain state pro-
vided medical assistance. (T.T. 37-38, 350) Kevin Green was not aware that Appellant had used his identity to obtain Medicaid ben-
efits until well after the fact. (T.T. 164) He had not authorized Appellant to use his identity in order to receive public assistance.
(T.T. 164)

Appellant was unemployed and did not have his own health insurance. (T.T. 73, 75) Appellant admitted that he used his broth-
er’s name to receive medical treatment from West Penn Hospital, and that he signed his brother’s (Kevin Green) name to finan-
cial eligibility forms which were used to determine whether he could receive state supplied medical assistance. (T.T. 37-38, 167,
328, 350) Based upon the identity and attending information provided on those forms, the state deemed “Kevin Green” eligible to
receive financial assistance. (T.T. 37) The Department of Public Welfare paid West Penn Hospital Association $40,343.44 for med-
ical treatment provided to Kevin Green. (T.T. 184-185)

Appellant purposely pretended to be Kevin Green in order to obtain public assistance. The evidence sufficiently supports the
jury’s verdict. See generally, Commonwealth v. Soltis, 457 A.2d 562 (Pa.Super. 1983).

IV.
Finally, Appellant contends that he was denied a fair trial and the opportunity to present his defense, when the Court refused

to instruct the jury on the defense of justification.
A trial court’s decision not to give a specific jury instruction is subject to an abuse of discretion standard of review.

Commonwealth v. Sasse, 921 A.2d 1229, 1238 (Pa.Super. 2007). A trial court is not required to give an instruction on a specific
defense unless that defense was properly raised during trial and is supported by the record. Id. Moreover, to preserve a challenge
to the denial of a requested jury instruction, a defendant must first lodge the objection with the trial court. Commonwealth v.
Corley, 638 A.2d 985 (Pa.Super. 1994)

Appellant made a specific request that the trial court give an instruction on justification. (T.T. 405) This Court entertained argu-
ment from Appellant’s counsel and the Commonwealth, and concluded that Appellant was not entitled to a jury instruction on jus-
tification under the facts and circumstances of this case. In determining whether an instruction on justification was proper in
Appellant’s case, this court considered whether Appellant’s unlawful acts (i.e., using Kevin Green’s identity, and forging his name,
to obtain public assistance) were necessary to avoid a greater harm or evil, and that he had no other lawful options. Commonwealth
v. Capitolo, 498 A.2d 806, 808-809 (Pa. 1985). Under the facts of this case, Appellant did have another, lawful, option to obtain med-
ical assistance.

Dr. Patterson clarified for the court that part of his duties involve assessing the medical treatment provided to inmates at
the Allegheny County Jail and determining if it is necessary to transfer inmates to a referral hospital for more complex treat-
ment. (T.T. 57) Dr. Patterson specified that treatment requiring a hospital stay would include bypass surgery, as well as treat-
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ment for individuals who have suffered a heart attack. (T.T. 57) In fact, after Appellant was arrested and lodged in the
Allegheny County Jail, Dr. Patterson monitored Appellant’s condition and insured that he received appropriate treatment
through Mercy Hospital for complications that developed as a result of Appellant’s open-heart surgery. (T.T. 61-62)
Consequently, Appellant’s contention that he would not have received proper treatment in jail was disproven not only through
Dr. Patterson’s treatment, but also by virtue of the fact that Appellant received treatment from Mercy Hospital after he was
incarcerated.

The only “greater harm” that Appellant sought to avoid was his perceived harm of being arrested for an outstanding warrant.
Thus Appellant was not entitled to a jury instruction on justification as a matter of law, and this Court did not err in refusing to
give such an instruction. Commonwealth v. Capitolo, 498 A.2d at 809.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 8, 2009
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Commonwealth of Pennsylvania v.
Jamar Lashawn Travilion

Waiver of Counsel—Right to Testify—Warrantless Searches

1. Defendant was found guilty of second-degree murder, robbery, criminal attempt to commit criminal homicide, aggravat-
ed assault, two counts of violations of the Uniform Firearms Act, and one count of possession of a small amount of a controlled
substance.

2. Defendant appealed the denial of his post-trial relief motions and suggested four errors: 1) He was denied his right to coun-
sel; 2) He was denied his right to testify at the time of trial; 3) The court erred when it denied his motion to suppress the evidence
seized by the police, the identification of him by one of the witnesses, and inculpatory statements made by him; and 4) The court
intimidated one of his witnesses, thereby causing that witness to refuse to testify.

3. After defendant fired his prior counsel, the court granted defendant a continuance for over a year, but defendant still refused
to retain new counsel. After a lengthy inquiry by the court, it was determined that defendant made a knowingly, voluntarily, and
intelligent decision to represent himself.

4. The claim that defendant was denied his right to testify is patently specious.

5. Defendant was parked in a vehicle outside of a store in the rear of a shopping center, late at night. Police had probable cause
to question defendant, and the behavior of the defendant gave probable cause for the police to search the vehicle, and obtain the
evidence (the gun) that was in plain view. Defendant was advised of his Miranda rights before he gave any statements and as such
statements were admitted as evidence.

6. The court did not intimidate defendant’s witnesses, but rather sought independent counsel for the witness, who after speak-
ing with counsel, invoked his Fifth Amendment rights and refused to testify.

(Daniel McIntyre)
Stephie-Anna Kapourales for the Commonwealth
Thomas N. Farrell for Defendant.
Nos. CC 200303767; 200307963; 200308353. In the Court of Common Pleas of Allegheny County, Pennsylvania Criminal Division.

OPINION
Cashman, J., July 6, 2009—On February 26, 2006, the appellant, Jamar Travillion, (hereinafter referred to as “Travillion”),

was found guilty of the charges of second-degree murder, robbery, criminal attempt to commit criminal homicide, aggravated
assault, two counts of violation of the Uniform Firearms Act, and one count of possession of a small amount of a controlled sub-
stance. A presentence report was ordered in aid of sentencing and Travillion was sentenced on May 15, 2006, to the mandatory
life without parole for the conviction of second-degree murder and a consecutive sentence of one hundred eight to two hundred
sixteen months for his conviction of the charge of robbery and a consecutive sentence of twelve to twenty-four months for his
conviction of possessing a firearm without a license. Travillion did not file either post-sentencing motions or a direct appeal to
the Superior Court.

On April 2, 2007, his current appellate counsel filed a petition for post-conviction relief requesting that his appellate rights be
reinstated. On June 4, 2007, this Court prepared an order granting the reinstatement of his appellate rights and Travillion’s appel-
late counsel filed post-sentencing motions on June 15, 2007. On August 29, 2007, a hearing was held on those motions and an Order
was entered on January 31, 2008 denying those motions. Travillion filed an appeal from the denial of his post-sentencing motions
and was directed to file a concise statement of matters complained of on appeal pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b). In that concise statement, Travillion has suggested that there are four claims of error. Initially, Travillion main-
tains that he was denied his right to counsel under the United States and Pennsylvania Constitutions. Travillion also maintained he
was denied his right to testify at the time of his trial. Travillion has also suggested that this Court erred when it denied his motion
to suppress the evidence seized by the Ross Township Police, the identification made of him by one of the victims and his inculpa-
tory statements to the investigating homicide detectives. Finally, Travillion contends that this Court intimidated one of his witness-
es thereby causing that witness to refuse to testify.

On February 21, 2002, James Kapinski, (hereinafter referred to as “Kapiniski”), was a graduate student at Carnegie-Mellon
University and lived in an apartment located at 408 Grant Street in the Garfield Section of the City of Pittsburgh. Kapinski had
gone to school early that day and sometime between ten a.m. and seven p.m., an unknown individual entered into his apartment
and stole some watches, a zip drive, some electronic equipment, an MP3 player, and a .357 caliber magnum Reuger revolver.
Kapinski reported the burglary and theft to the police that day.

On September 27, 2002, at approximately five a.m., Leonard Feigel, age sixty-two, and his wife Doris Feigel, were delivering
newspapers for the Pittsburgh Post-Gazette in the Bloomfield/Friendship area of the City of Pittsburgh. Leonard Feigel, who suf-
fered from coronary disease and cirrhosis of the liver, was awaiting a liver transplant and this was the least strenuous type of
employment in which he could engage. The Feigels were about to deliver the newspapers on Evangeline Street when Mrs. Feigel
noticed an individual walking down that street toward them. This unknown individual came up to the driver’s car door, opened it
and then pulled Mr. Feigel out of the car. Mr. Feigel told him to take whatever he wanted, however, an altercation ensued as Mr.
Feigel and his assailant moved up the street away from the Feigel’s automobile toward an unoccupied parked car. Mrs. Feigel saw
her husband’s attacker pull out a gun and then she heard a shot and her husband cry out in pain. Her husband also yelled for her
to get away from them.

When she heard her husband cry out in pain, Mrs. Feigel slid over to the driver’s seat and put the car in gear and then drove
toward her husband and his attacker in an attempt to hit this assailant. She barely touched Travillion when he then turned around
and fired twice into her car and ran to the back of it and fired two more shots. He then ran down the street where one of the neigh-
bors who had heard the shots saw him get into a dark colored foreign car which resembled a picture of a Mitsubishi Mirage shown
during the course of the investigation of this crime. Mrs. Feigel, who was not hurt, got out of the vehicle and ran to several of the
houses pounding on the doors, asking for someone to call the police for an ambulance.

The police and the paramedics arrived within minutes of the shooting and noted that Mr. Feigel had been shot in the leg and
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that he had lost a significant amount of blood. The paramedics noted that he said he was cold and believed that he was going into
shock. Mr. Feigel was transported by ambulance to Presbyterian University Hospital where he underwent emergency surgery and
following the surgery he was listed as critical but stable; however, the trauma associated with this wound, his significant loss of
blood, together with his severe coronary artery disease and his cirrhosis of the liver, ultimately resulted in his death. Dr. Bennett
Omalu performed the autopsy on Feigel and noted that the downward, backward, and through and through gunshot wound had per-
forated the two major arteries of the leg causing a substantial loss of blood. Based upon that autopsy, Dr. Omalu offered the opin-
ion that the cause of death of Feigel was atherosclerotic heart disease and cirrhosis of the liver which were exacerbated by the
trauma of the gunshot wound and the significant loss of blood that he sustained. The triggering factor in Feigel’s death was the gun-
shot wound to his leg and the loss of blood.

Mrs. Feigel was interviewed by the homicide detectives and she told them that her husband’s attacker was an African
American in his mid-twenties to early thirties and that he was approximately two hundred twenty pounds and that he was
reasonably tall. Mrs. Feigel had indicated to the homicide detectives that she was able to get a good look at the individual
who not only killed her husband but, also shot at her since he was a short distance from her and the street was well-lit. On
October 10, 2002, she was shown a photo array of potential suspects; however, she was unable to identify anybody from that
photo array.

During 2002 Samantha Smith owned a black Mitsubishi Mirage which was wrecked by her boyfriend, Travillion. Smith went to
Enterprise Rental Company and rented a red Ford Focus automobile while awaiting payment from her insurance company so that
she could purchase a new vehicle. In renting this automobile, she indicated on the rental form that she would be the only driver
and that there were no other permitted drivers.

On November 24, 2002, Officer Joseph Shurina, of the Ross Township Police Department, was on routine patrol along
McKnight Road checking buildings for any evidence of possible criminal activity. In the preceding weeks there had been numer-
ous burglaries of commercial establishments along McKnight Road and it was Officer Shurina’s job that night to check the build-
ings for evidence of any burglaries. At approximately 11:00 p.m., as Officer Shurina approached the Bed, Bath & Beyond store,
he noticed a vehicle parked behind the building with its lights on and engine running. Officer Shurina suspected that something
might be wrong since the building was closed and the area where the car was stopped was not a parking lot nor was it used to
gain ingress or egress to the parking lot for the store. Officer Shurina pulled behind this automobile and put on his take down
lights. Once he had put these lights on, Officer Shurina noticed that there was one individual in the car and that this individual
started to move around in that vehicle. He also noted that the vehicle was a red Ford Focus automobile. The driver of this vehi-
cle was subsequently identified as Travillion who got out of the vehicle and attempted to explain why he was in the alleyway
behind the store. Officer Shurina told him to get back into the car and then he ran the plate to determine the ownership of the
vehicle. When he received the information that the vehicle was owned by Enterprise Rental, he went back to the car and asked
the driver for owner’s and operator’s information. Travillion supplied him with his driver’s license and told him that the car was
his girlfriend’s car and provided him with the rental agreement which indicated that only his girlfriend, Samantha Smith, was a
permitted driver for this vehicle. Travillion then told Officer Shurina that he had pulled into the alley because he needed to uri-
nate. When asked why he had not stopped at a restaurant that had a restroom, Travillion had no answer and seemed befuddled
and then became more nervous and agitated.

Officer Shurina then called for backup and waited for his backup to arrive. After the backup officer arrived, they both
approached the vehicle and saw that Travillion had bent down and was moving around inside the car. Officer Shurina asked
Travillion to get out of the car so that he could perform a pat-down of him and at this point when Travillion exited the vehicle
Officer Shurina noticed a barrel of a gun sticking out from under the driver’s seat. Officer Shurina took possession of this firearm,
noted that it was loaded, and it was a 357 Magnum. Officer Shurina then checked to determine whether or not Travillion had a
license to carry a firearm and when he was advised that he did not, Travillion was arrested and subsequently transported to the
Ross Township Police Department. An inventory search was performed on the vehicle and during the search of that vehicle, a bag
of marijuana was found in the console of the car. Travillion subsequently was charged with possession of a firearm without a license
and possession of a small amount of a controlled substance. From the time that Officer Shurina initially encountered Travillion
until the time that he was taken from the Ross Township Police Department to the Allegheny County Jail, Travillion did not request
an opportunity to go to the bathroom.

The firearm found in Travillion’s car was turned over to the Allegheny County Crime Lab so that it could be examined to see
if it was in good operating condition and whether or not any of the bullets fired from it matched any of those contained in open
case files. The gun was examined in May of 2003 by Robert Levine, Ph.D., who was the firearm’s expert for the Crime Lab and
it was determined that this weapon was used in the killing of Leonard Feigel. This information was given to the Pittsburgh
Homicide Detectives and they, in turn, contacted the Ross Township Police Department so that they could gather information as
to the facts surrounding how they came into possession of the firearm. After receiving the information that Travillion had been
arrested and charged with the crime of possession of a firearm without a license, a new photo array was prepared which includ-
ed his photograph and then that photo array was shown to Mrs. Feigel who immediately identified Travillion as the individual
who killed her husband.

An arrest warrant was issued for Travillion for the homicide of Feigel and on May 16, 2003, Homicide Detectives Hal Bolin
and George Satler went to Travillion’s last known address to arrest him. The Detectives knocked on his door and Travillion came
to the door and asked what they wanted. The Detectives identified themselves and told him that they had an arrest warrant for
him for the charge of criminal homicide. Satler and Bolin knew that it was Travillion at the door since they had with them the
a copy of the picture that Mrs. Feigel had identified in the photo array. Initially, Travillion denied that he was Jamar Travillion
and, in fact, told the police that his name was Raymont Geeter. Travillion had on him a Pennsylvania driver’s license with the
name Raymont Geeter. Knowing that they had the right individual, they arrested Travillion and transported him to the homi-
cide headquarters.

After being read his Miranda warnings, Travillion signed the form indicating that he had been fully advised of his rights and
that he was willing to talk to the police with respect to the death of Feigel. Initially, Travillion maintained that he had nothing to
do with that death and this continued for approximately forty-five minutes when Travillion asked if he could have a couple of min-
utes alone. After a ten minute break, Bolin continued with his interview of Travillion and Travillion said he was responsible for
Feigel’s death. He stated that he was high on marijuana that was laced with formaldehyde and on the morning of Feigel’s death he
had driven Smith’s black Mitsubishi to the Bloomfield area looking for somebody to rob because he wanted to buy more marijua-
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na. Once he saw Feigel he approached him, drew his gun and demanded money. He held the gun at his side, pointing low, and point-
ing down. The victim grabbed at the gun and it went off and he took twenty to thirty dollars from the victim and possibly his wal-
let. After shooting Feigel, he ran from the scene and went home. Travillion never mentioned shooting into Feigel’s car at Mrs.
Feigel. During the course of this interview, Bolin was taking notes and once he finished the interview, he reviewed the notes with
Travillion, had him read those notes and asked him if they were accurate. Travillion indicated that the notes were accurate and
that he had no additions or corrections to those notes. However, when he was asked to sign those notes he refused and he also
refused to put his statement on tape.

Travillion was taken to the Coroner’s office so that he could be arraigned on the charge of criminal homicide. After being
arraigned, he was leaving that office when he was confronted by numerous members of the media who asked him why he killed
Feigel and he denied that he had done that. While he was being taken to the Allegheny County Jail, Bolin asked Travillion why he
lied to the media and he said he was mad at the detectives because he believed they were the cause of the media being there and
he was informed that the detectives did not call the media, but if anyone called the media, it was probably somebody from the
Coroner’s office.

In Travillion’s statement of matters complained of on appeal he asserts four claims of error. Initially he maintains that he was
denied his Fifth Amendment right to counsel since he maintained that he was forced to represent himself. It is axiomatic that
defendant has a constitutional right to represent himself in a criminal proceeding. Commonwealth v. El, 933 A.2d 657 (Pa.Super.
2007). When a defendant asserts that right to self-representation, the Court must make an inquiry as to whether or not this deci-
sion is knowingly, voluntarily and intelligently made. Commonwealth v. Doyen, 848 A.2d 1007 (Pa.Super. 2004). Pursuant to
Pennsylvania Rule of Criminal Procedure 121, a Court must inquire into six separate areas in making the determination that the
defendant’s decision to represent himself was knowingly, intelligently and voluntarily made.

Rule 121. Waiver of Counsel

(A) Generally.

(1) The defendant may waive the right to be represented by counsel.

(2) To ensure that the defendant’s waiver of the right to counsel is knowing, voluntary, and intelligent, the judge or issu-
ing authority, at a minimum, shall elicit the following information from the defendant:

(a) that the defendant understands that he or she has the right to be represented by counsel, and the right to have free
counsel appointed if the defendant is indigent;

(b) that the defendant understands the nature of the charges against the defendant and the elements of each of those
charges;

(c) that the defendant is aware of the permissible range of sentences and/or fines for the offenses charged;

(d) that the defendant understands that if he or she waives the right to counsel, the defendant will still be bound by
all the normal rules of procedure and that counsel would be familiar with these rules;

(e) that the defendant understands that there are possible defenses to these charges that counsel might be aware of,
and if these defenses are not raised at trial, they may be lost permanently; and

(f) that the defendant understands that, in addition to defenses, the defendant has many rights that, if not timely
asserted, may be lost permanently; and that if errors occur and are not timely objected to, or otherwise timely raised
by the defendant, these errors may be lost permanently.

(3) The judge or issuing authority may permit the attorney for the Commonwealth or defendant’s attorney to conduct the
examination of the defendant pursuant to paragraph (A)(2). The judge or issuing authority shall be present during this
examination.

(B) Proceedings Before an Issuing Authority. When the defendant seeks to waive the right to counsel in a summary case
or for a preliminary hearing in a court case, the issuing authority shall ascertain from the defendant whether this is a
knowing, voluntary, and intelligent waiver of counsel. In addition, the waiver shall be in writing,

(1) signed by the defendant, with a representation that the defendant was told of the right to be represented and to have
an attorney appointed if the defendant cannot afford one, and that the defendant chooses to act as his or her own attor-
ney at the hearing or trial; and

(2) signed by the issuing authority, with a certification that the defendant’s waiver was made knowingly, voluntarily, and
intelligently. The waiver shall be made a part of the record.

(C) Proceedings Before a Judge. When the defendant seeks to waive the right to counsel after the preliminary hearing,
the judge shall ascertain from the defendant, on the record, whether this is a knowing, voluntary, and intelligent waiver
of counsel.

(D) Standby Counsel. When the defendant’s waiver of counsel is accepted, standby counsel may be appointed for the
defendant. Standby counsel shall attend the proceedings and shall be available to the defendant for consultation and
advice.

The purpose of the Court making such an inquiry of this rule is to insure that the Court is convinced that the defendant has
made an informed and independent decision to waive his right to counsel. Commonwealth v. Davido, 582 Pa. 52, 868 A.2d 431
(2005). In making a determination as to whether or not the defendant has made an intelligent decision to represent himself, The
Court must be satisfied that it has considered the six areas of inquiry and the Court must look to the totality of the circumstances
giving rise to that decision.

Before a defendant is permitted to proceed pro se, however, the defendant must first demonstrate that he know-
ingly, voluntarily and intelligently waives his constitutional right to the assistance of counsel. Faretta, supra, at 835,
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95 S.Ct. at 2541; Szuchon, supra, 506 Pa. at 250, 484 A.2d at 1377. If the trial court finds after a probing colloquy
that the defendant’s putative waiver was not knowingly, voluntarily or intelligently given, it may deny the defen-
dant’s right to proceed pro se. See, Commonwealth v. Richman, 458 Pa. 167, 175, 320 A.2d 351, 355 (1974) (right to
counsel not waived because waiver not knowingly and intelligently given). The “probing colloquy” standard
requires Pennsylvania trial courts to make a searching and formal inquiry into the questions of (1) whether the
defendant is aware of his right to counsel or not and (2) whether the defendant is aware of the consequences of
waiving that right or not. Szuchon, supra, 506 Pa. at 250, 484 A.2d at 1377 (trial judge must make searching inquiry
into defendant’s request to proceed without counsel). See also Pa.R.Crim.P. 318(c) (when the defendant seeks to
waive the right to counsel after the preliminary hearing, the judge shall ascertain from the defendant, on the record,
whether the waiver was made knowingly, voluntarily and intelligently). Specifically, the court must inquire whether
or not: (1) the defendant understands that he has the right to be represented by counsel, and the right to have free
counsel appointed if he is indigent; (2) the defendant understands the nature of the charges against him and the ele-
ments of each of those charges; (3) the defendant is aware of the permissible range of sentences and/or fines for
the offenses charged; (4) the defendant understands that if he waives the right to counsel he will still be bound by
all the normal rules of procedure and that counsel would be familiar with these rules; (5) defendant understands
that there are possible defenses to these charges which counsel might be aware of, and if these defenses are not
raised at trial, they may be lost permanently; and (6) the defendant understands that, in addition to defenses, the
defendant has many rights that, if not timely asserted, may be lost permanently; and that if errors occur and are
not timely objected to, or otherwise timely raised by the defendant, the objection to these errors may be lost per-
manently. Comment to Pa.R.Crim.P. 318.

Commonwealth v. Star, 541 Pa. 564, 664 A.2d 1326, 1335 (1995).

In Travillion’s case, although there was no single colloquy addressing these concerns, all of the areas that were required to be
addressed pursuant to Pennsylvania Rule of Criminal Procedure 121, were discussed with Travillion which enabled this Court to
be satisfied that his waiver of counsel was knowingly and intentionally made, thereby permitting him to represent himself.
Travillion initially retained private counsel William Difenderfer, to represent him and had his case continued three times in order
for Difenderfer to prepare for trial. The case was scheduled for trial in December of 2004 and another request for a continuance
was made which was denied. A hearing was held on Travillion’s motion to suppress and that motion was denied. Following the
denial of that motion, the parties were directed to proceed to the jury room for the selection of the jury. At that point in time,
Difenderfer indicated to the Court that Travillion wanted to address certain issues prior to jury selection. This Court informed
Difenderfer and Travillion that it would not discuss the matters pertaining to a case with the defendant but, rather, it would dis-
cuss those matters with defendant’s counsel. Difenderfer advised this Court that he had reviewed all of the concerns that Travillion
had and believed that none of the issues that Travillion wanted to raise had any merit and he would not raise those issues. Travillion
became insistent that he personally wanted to discuss those matters, however, he was instructed to proceed to the jury room for
jury selection.

Once in the jury room, Travillion became animated and overbearing, frustrating the jury selection process. Travillion returned
to the courtroom once again insisting that he be heard personally on the issues that he wished to raise. This Court advised
Travillion that he was represented by counsel and that any issues that were to be raised regarding his case had to be raised by his
counsel. His counsel once again indicated that the issues Travillion wished to raise were of no moment to his case. Again, Travillion
was told to return to the jury room to select a jury; however, he advised his counsel that he would not participate in jury selection.
Travillion was then sent to the bullpen to await the selection of a jury. While in his holding cell, Travillion created a disturbance
in that facility and once again was returned to the Courtroom and he was advised that the only way that this Court would listen to
his arguments on the issues that he wished to raise would be if he was representing himself but since he had counsel, he could
either elect to proceed with jury selection or to be returned to the jail.

Travillion once again, went to the jury room to complete jury selection only to return to the Courtroom and this Court was
advised by Difenderfer that he had been fired. After asking him over twenty times as to whether or not he had fired Difenderfer,
and never receiving an intelligible answer from Travillion, this Court received an acknowledgement from Difenderfer that, in fact,
he had been fired by Travillion. This Court then permitted Travillion to raise his issues, all of which had nothing to do with his
case. The real reason for Travillion’s unwillingness to participate in the jury selection process was the fact that he wanted anoth-
er continuance and that request was denied. Travillion was then advised that since he was going to represent himself, he would be
held responsible for his actions and that he would be bound by the same rules as a lawyer and he would be expected to understand
the law that was applicable to his case, the Rules of Evidence, and the Rules of Criminal Procedure as they applied to the charges
that had been filed against him.

Following his dismissal of Difenderfer, Travillion indicated that he was unprepared to pick a jury and he requested a con-
tinuance so that he could hire a new lawyer. Travillion’s case was then continued until January, 2006, in hopes that Travillion
would hire a new lawyer so that a prompt trial date could be scheduled. Despite giving Travillion more than a year to hire a
new lawyer, he did not do so and this Court, on its own motion, appointed the Public Defender’s Office to assist him and/or
to represent him. Both Christopher Patarini and Sumner Parker of the Public Defender’s Office of Allegheny County attempt-
ed to meet with Travillion but he refused to discuss his case with them. Their efforts to meet with Travillion were further
complicated by the fact that Travillion spent more than six months in “the hole” as a result of his being a disciplinary prob-
lem at the Allegheny County Jail. Difenderfer, prior to being fired, put forth the issues that Travillion wanted to discuss and
his difficulty in dealing with Travillion in deciding the strategy and evidence that should be presented in his case. Rule 3.1
of the Pennsylvania Rules of Professional Conduct mandate that a lawyer not pursue frivolous issues. That Rule provides as
follows.

Rule 3.1. Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in
law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or
reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that
could result in incarceration may nevertheless so defend the proceeding as to require that every element of the case
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be established.

Similarly, the American Bar Association Model Code of Professional Conduct provide that the stewardship of any case,
especially a criminal case, rests in the hands of counsel after consultation with a client. Proposed Rule 122(a) provides:

A lawyer shall abide by a client’s decisions and show any objectives of representation…and shall consult with the
client as to the means by which they are to be pursued….

In a criminal case, the lawyer shall abide by the client’s decision, …as to a plea to be entered, whether to waive jury
trial and whether the client will testify.

With the exception of these specified fundamental decisions, an attorney’s duty is to take professional responsibility for the con-
duct of the case after consulting with this client. In this regard, Difenderfer’s decision not to raise the frivolous issues suggested
by Travillion comported with the Pennsylvania Code of Professional Responsibility and the American Bar Association’s model
Rules of Professional Conduct.

The first issue that Travillion wanted to raise was that he did not have all of the discovery with respect to the reports that were
involved concerning the arrest of Shawn Williams who was initially thought to be a suspect based upon information provided by a
confidential informant. In discussing this matter with the assistant district attorney, Difenderfer was advised that when Shawn
Williams became a suspect, a photo array was put together which contained his photograph and that photo array was shown to Mrs.
Feigel who did not identify anyone in the photo array. As a result of her inability to identify Williams as a possible suspect, no fur-
ther investigation of him was made.

Next Travillion wanted the aerial photographs that were taken by the City Homicide Detectives in conjunction with this
case. This request, however, was broader than that in that he wanted all of the aerial photographs that were taken. As
explained by the assistant district attorney, every three to six months homicide detectives and the state police taken aerial pho-
tographs of the crime scenes of numerous homicides. What Travillion wanted were the reports that were associated with unre-
lated criminal investigations. Travillion had been provided with the photographs and the investigative material that pertained
to the homicide with which he had been charged. Travillion also maintains that he should have been entitled to the videotapes
from the surveillance cameras mounted in the Ross Police cars which were used at the time of his arrest. The problem with
this request is that the two vehicles that were used by Officer Scirina and his backup did not contain cameras and, according-
ly, there were no videotapes.

Travillion next wanted all reports pertaining to the burglary investigation of Kapinski’s apartment where the 357 Magnum was
stolen. The initial report indicated that the police had fingerprinted that apartment during the course of its investigation. Travillion
wanted the copies of all the fingerprints and reports that were associated with that investigation. Travillion was never charged with
that burglary nor was it suggested that he was the burglar, but rather that he was the individual who was in possession of the
weapon that killed Leonard Feigel when he was stopped by the Ross Township Police. The reports of the Kapinski Burglary do not
indicate whether or not any latent or usable prints were ever obtained and there is no indication that Travillion’s prints were asso-
ciated with that burglary.

Travillion also wanted the photographs that were allegedly shown to Mrs. Feigel while she was at the hospital and the
Commonwealth indicated that there were no such photographs. In speaking with each detective that was involved in the investiga-
tion of Feigel’s death, they all indicated that they did not show any photographs to Mrs. Feigel while she was at the hospital. This
was an issue for credibility and not an evidentiary issue.

Difenderfer also indicated that he had a tactical disagreement with Travillion since he wanted to hire an expert to look at the
issue of causation with regard to Feigel’s death; however, Travillion told him, in no uncertain terms, that he did not want an expert
hired. Difenderfer also indicated that there were strategic and tactical disagreements between he and Travillion which included
the evidence that should have been presented at the time of the hearing on Travillion’s suppression motion and that Travillion dis-
regarded his advice when he decided to testify at that hearing.

In looking at all of these claims that Travillion wished had been asserted, it is clear that Difenderfer’s assessment was cor-
rect in that they were non-meritorious and frivolous. Difenderfer was Travillion’s counsel of choice and he was discharging
his duties toward Travillion in accordance with his obligations under the Code of Professional Responsibility. The problem that
arose between Difenderfer and Travillion was that Travillion wanted to be not only the client but, also, the lawyer. He want-
ed to dictate the manner in which the strategic and tactical decisions of his case were to be made. A more fundamental prob-
lem occurred, however, and that is that Travillion also wanted to dictate how the system of justice was to operate with respect
to his case.

In Commonwealth v. Prysock, A.2d, 2009 W.L. 1058652 (Pa.Super. 2009), the Court detailed the balancing test between the
defendant’s right to counsel and the administration of justice.

With respect to the right to counsel, The Supreme Court of Pennsylvania has stated:

[t]he right to counsel is guaranteed by both the Sixth Amendment to the United States Constitution and by Article I,
Section 9 of the Pennsylvania Constitution. In addition to guaranteeing representation of the indigent, these constitu-
tional rights entitle an accused “to choose at his own cost and expense any lawyer he may desire.” Commonwealth v.
Novak, 395 Pa. 199, 213, 150 A.2d 102, 109, cert. denied, 361 U.S. 882, 80 S.Ct. 152, 4 L.Ed.2d 118 (1959). The right to
“counsel of one’s own choosing is particularly significant because an individual facing criminal sanctions should have
great confidence in his attorney.” Moore v. Jamieson, 451 Pa. 299, 307-08, 306 A.2d 283, 288 (1973).

We have held, however, that the constitutional right to counsel of one’s choice is not absolute. Commonwealth v.
Robinson, 468 Pa. 575, 592-93 & n. 13, 364 A.2d 665, 674 & n. 13 (1976). Rather, “the right of the accused to choose his
own counsel, as well as the lawyer’s right to choose his clients, must be weighed against and may be reasonably
restricted by the state’s interest in the swift and efficient administration of criminal justice.” Id. at 592, 364 A.2d at
674 (internal quotations omitted). Thus, this Court has explained that while defendants are entitled to choose their
own counsel, they should not be permitted to unreasonably “clog the machinery of justice” or hamper and delay the
state’s efforts to effectively administer justice.” Commonwealth v. Baines, 480 Pa. 26, 30, 389 A.2d 68, 70 (1978). At
the same time, however, we have explained that “‘a myopic insistence upon expeditiousness in the face of a justifiable
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request for delay can render the right to defend with counsel an empty formality.’’’ Robinson, 468 Pa. at 593-94, 364
A.2d at 675 (quoting Ungar v. Sarafite, 376 U.S. 575, 589, 84 S.Ct. 841, 11 L.Ed.2d 921 (1964)).

In Travillion’s case, he was given three prior continuances and on the day of trial scheduled in December of 2004, was request-
ing a fourth as his counsel had not adequately prepared and obtain the materials which Travillion believed to be necessary for his
defense. As previously demonstrated, these requests were non-meritorious and frivolous and there was no need for that material
in order for the defense of Travillion’s case to go forward. As noted by the assistant district attorney at the time of the hearing on
Travillion’s suppression motion, the Ross Township Police arrested Travillion, who was in possession of the firearm that caused
Feigel’s death, that he was positively identified in a photo array, and subsequently in a jury trial by Mrs. Feigel as being her hus-
band’s killer and her assailant, and that Travillion had confessed to the commission of the crime of robbery which resulted in
Feigel’s death. The request for an additional continuance was nothing more than another attempt to hinder the administration of
justice by preventing his case from going forward.

It is obvious that Travillion knew that following the death of her husband, Mrs. Feigel had moved to Florida, and that she also
had some health issues. While this Court denied his request for a continuance when he was represented by Difenderfer, his case
was continued to provide him with sufficient time to obtain new private counsel in an attempt to insure his right to be represent-
ed by counsel. Despite being given more than a year to obtain counsel, Travillion never did. This Court, in an effort to protect his
right to counsel, appointed the Public Defender’s Office to represent him; however, he refused to cooperate and/or to meet with
two different experienced homicide trial counsel from that office. When the entire record is reviewed in connection with this pro-
ceeding, it is clear that Travillion made a knowing, intelligent and voluntary decision to waive his right to counsel and proceed
as his own counsel. In concluding that Travillion had made this decision, this Court permitted him to act as his own counsel in
this proceeding.

At the time of trial, this Court engaged in a colloquy with Travillion about his right to remain silent and his right to testify.
During this Court’s colloquy with Travillion concerning his right to testify, he acknowledged that he had been previously advised
of the penalties that could be imposed upon him should he be convicted of the charges that were filed against him. Travillion
noted that this Court had advised him of those penalties at an earlier point in time, during the numerous hearings that were held
prior to trial. When reviewing the entire record it is clear that Travillion’s decision to represent himself was knowingly, intelli-
gently and voluntarily made and was part of his orchestrated plan to manipulate the system to obtain a continuance when he was
informed that no continuance would be granted. Even Difenderfer, prior to being discharged, advised this Court of his difficul-
ties with Travillion since Travillion attempted to orchestrate and to manipulate this case and to hinder Difenderfer’s ability to
effectively represent him. It is clear from a review of the entire record that the dictates of Pennsylvania Rule of Criminal
Procedure 121 were met and this Court had a full understanding of the knowing, voluntary and intelligent decision made by
Travillion to represent himself.

Travillion’s second claim of error is that he was denied his absolute right to testify at the time of trial. This claim is patently
specious. This Court went through an extensive colloquy with respect to Travillion’s right to remain silent and his right to testify.
When asked whether or not he made a decision whether to testify, Travillion made the following statement:

MR. TRAVILLION: Well, I attempted to prepare to testify yesterday, but due to the fact that the testimony is going to
conclude today and I don’t have an attorney to cross-examine me, I am certainly not going to get on the witness stand
and ask myself questions. This is just something that is not going to happen.

THE COURT: Are you going to testify? Yes or no.

MR. TRAVILLION: I wish to, but it is impossible for me to do so.

THE COURT: It is your decision to make.

MR. TRAVILLION: Yes, I do wish to testify, but I can’t do it because I can’t ask myself questions.

THE COURT: You can get up and give a statement.

MR. TRAVILLION: Well…

THE COURT: You don’t have to ask yourself a question. You can give a narrative. I will let you do that.

MR. TRAVILLION: That is something I hadn’t thought of, Your Honor, quite frankly, at this point.

THE COURT: We will recess until 1:30. Think about it.

He did not take the witness stand but, rather, called defense witnesses and then rested. When given the opportunity to present
his testimony in the form of a narrative statement, Travillion made a knowing, voluntary and intelligent decision not to exercise
his right to testify.

Travillion’s next claim of error is that this Court erred in failing to grant his suppression motion. This Court conducted a hear-
ing on Travillion’s suppression motion, at which hearing he was represented by Difenderfer. Travillion’s suppression motion was
directed to what he perceived to be the illegal and unjustifiable stop and subsequent arrest of Travillion by the Ross Township
Police. Since the predicate for this claim is the alleged illegal stop and subsequent search of Travillion’s vehicle, a determination
must be made as to the level of interaction between the police and Travillion. In Commonwealth v. Collins, 950 A.2d 1041, 1046
(Pa.Super. 2008), the Court described the three types of interaction between the public and the police as follows:

There are three categories of police interactions which classify the level of intensity in which a police officer inter-
acts with a citizen, and such are measured on a case by case basis.

Traditionally, this Court has recognized three categories of encounters between citizens and the police. These cate-
gories include (1) a mere encounter, (2) an investigative detention, and (3) custodial detentions. The first of these, a
“mere encounter” (or request for information), which need not be supported by any level of suspicion, but carries no
official compulsion to stop or to respond. The second, an “investigative detention” must be supported by reasonable
suspicion; it subjects a suspect to a stop and a period of detention, but does not involve such coercive conditions as to
constitute the functional equivalent of an arrest. Finally, an arrest or “custodial detention” must be supported by prob-
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able cause.

Commonwealth v. Mendenhall, 552 Pa. 484, 488 715 A.2d 1117, 1119 (1998) (citing Commonwealth v. Polo, 563 Pa. 218,
759 A.2d 372, 375 (2000)).

It is clear that Officer Shurina’s initial encounter with Travillion was an investigative detention and was supported by reasonable
suspicion.1

As previously noted, Travillion was parked behind a Bed, Bath & Beyond Store at approximately 11:00 when Officer Shurina
was on routine patrol along McKnight Road checking business along that road since there had been numerous burglaries of those
businesses in the preceding weeks. Officer Shurina noted Travillion’s car behind the building where he would not have been per-
mitted during normal business hours and decided to investigate. When Officer Shurina asked for owner’s and operator’s informa-
tion, Travillion produced the rental agreement for the car which was rented by his girlfriend and which indicated that only she
was an authorized driver of that vehicle and his identification. When asked why he was behind the building, Travillion advised
Shurina that he had pulled in and was about to relieve himself despite the fact that he was living with his girlfriend less than one
hundred yards from the Bed, Bath & Beyond Store. When Officer Shurina ran the plate for that car, he noticed Travillion moving
around in the car and it appeared to him that he was attempting to hide something and when he asked Travillion to get out of the
vehicle, he noticed a gun underneath the driver’s seat.

It is clear that Officer Shurina had a reasonable suspicion to detain Travillion since he was not an authorized driver for the vehi-
cle and that he was in an area where he would not have been permitted even during normal business hours. In addition, there had
been numerous burglaries of commercial establishment along McKnight Road in the preceding several weeks and Travillion’s
presence there led Officer Shurina to suspect that another burglary might be in the process of being committed. These facts cou-
pled with Travillion’s furtive movements in the car and the gun being in plain view, provided for the lawful seizure of that weapon.

In the latter two cases, seizure was not from a person but from a vehicle. For Fourth Amendment purposes, the police
may conduct a warrantless search of a vehicle where probable cause exists. Carroll v. United States, 267 U.S. 132, 147-
56, 45 S.Ct. 280, 69 L.Ed. 543 (1925). Even where a vehicle is essentially seized and immobilized, the Fourth
Amendment does not preclude a warrantless search of it if probable cause exists. Chambers v. Maroney, 399 U.S. 42,
51, 90 S.Ct. 1975, 26 L.Ed.2d 419 (1970). A warrantless search of a vehicle is reasonable under the Fourth Amendment
because of the mobility of a vehicle, Carroll, at 153, 45 S.Ct. 280 and the reduced expectation of privacy an individual
has in a vehicle’s contents. The United States Supreme Court explained:

One has a lesser expectation of privacy in a motor vehicle because its function is transportation and it seldom serves
as one’s residence or as the repository of personal effects…. It travels public thoroughfares where both its occupants
and its contents are in plain view. Chadwick, at 12, 97 S.Ct. 2476 (quotation omitted).

The Commonwealth argues we should adopt the federal automobile exception under Article I, § 8. Constitutional pro-
tections are applicable to one’s vehicle under Article I, § 8. Commonwealth v. Holzer, 480 Pa. 93, 389 A.2d 101, 106
(1978). We have not adopted the full federal automobile exception under Article I, § 8, Id., and decline to overrule that
long-standing precedent today, especially because that issue is not specifically before us, but ancillary to the issue we
are resolving.

Nevertheless, we have adopted a limited automobile exception under Article I, § 8. “While many in our society have
a great fondness for their vehicles, it is too great a leap of logic to conclude that the automobile is entitled to the same
sanctity as a person’s body.” Commonwealth v. Rogers, 578 Pa. 127, 849 A.2d 1185, 1191 (2004); see also Holzer, at 106
(expectation of privacy in one’s vehicle significantly less than in one’s home or office); Commonwealth v. Mangini, 478
Pa. 147, 386 A.2d 482, 487 (1978) (same). We have described two reasons why exigent circumstances allow a warrant-
less search or seizure of a vehicle under Article I, § 8:(1) a vehicle is mobile and its contents may not be found if the
police could not immobilize it until a warrant is secure; and (2) one has a diminished expectation of privacy with
respect to a vehicle. Holzer, at 106. Thus, even though privacy protections are implicated under Article I, § 8, the
heightened privacy concerns involved in a seizure from an individual’s person are not present where an object is
seized from a vehicle.

Commonwealth v. McCree, 592 Pa. 238, 924 A.2d 621, 629-630 (2007).

Travillion also maintained that inculpatory statements should have been suppressed since he did not make them. The record in
this case clearly reveals that Travillion was advised of his Miranda rights, executed a waiver of those rights, and spoke with
Detective Bolin. Bolin took notes during this interview and gave them to Travillion to review. Travillion had no corrections or addi-
tions to those notes which contained Travillion’s statement that he shot Feigel during the course of the robbery. As with his other
claims of error, this contention also has no merit.

Travillion’s final claim of error is that this Court intimidated a defense witness to the point that that witness refused to testify
in support of Travillion. Travillion called Raymond Geeter to testify and elicited some basic information to him which included the
fact that on the day prior to Travillion’s arrest by the Ross Township Police that Geeter was in possession of Susan Smith’s car and
that he was using that vehicle as a jitney. When this information came forward, the assistant district attorney asked to approach
sidebar and asked that Geeter be advised of his Fifth Amendment rights in light of the possibility of him admitting to several
crimes, the least of which would be operating a jitney and the worst of which might be his involvement in the homicide of Feigel.
Following a discussion in chambers with respect to the possibility of Geeter disclosing incriminating information, this Court
appointed Giuseppe Rosselli to represent him and advise him of his rights in light of the purported testimony that he was to give.
Geeter met in this Court’s chambers with Rosselli and no one else was present. Following their meeting, Geeter indicated that he
wanted to invoke his Fifth Amendment right since he had been advised by Rosselli that the testimony he might give could possi-
bly implicate him in the death of Feigel since he was in the car which had the murder weapon in it at the time that he was using
that vehicle.

At no time did this Court ever advise Geeter that it would charge him but, rather, advised him that any decision as to whether
or not he would be subject to criminal charges would be made by the District Attorney’s office. This Court, rather than trying to
intimidate Geeter, was insuring that his rights were protected by appointing an attorney to advise him of what his rights and
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options were with respect to testifying in this particular case. As with all of Travillion’s claims of error, this one was also with-
out merit.

Cashman, J.
Dated: July 6, 2009

1 This is the same standard which permits a traffic stop pursuant to 75 Pa.C.S.A. §6308(b), which provides:

(b) Authority of police officer.—Whenever a police officer is engaged in a systematic program of checking vehicles or
drivers or has reasonable suspicion that a violation of this title is occurring or has occurred, he may stop a vehicle, upon
request or signal, for the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identifi-
cation number or engine number or the driver’s license, or to secure such other information as the officer may reason-
ably believe to be necessary to enforce the provisions of this title.

ADDENDUM TO OPINION
Previously this Court filed its Opinion in the above-captioned case on July 6, 2009. Subsequent to the filing of that Opinion, the

Supreme Court issued its Opinion in the case of the Commonwealth v. Lucarelli, 971 A.2d 1173 (Pa. 2009). This case dealt with the
same question raised in Travillion’s appeal concerning his right to counsel. This Court adopts the reasoning, rationale and decision
of the Pennsylvania Supreme Court in the Commonwealth v. Lucarelli, supra, in that when reviewing the entire record of Travillion’s
case it is clear that he forfeited his right to counsel by firing his original trial counsel, who was prepared to proceed to trial, refused
to hire new counsel and, finally, refused to meet and to cooperate with two lawyers who were appointed for him by this Court.

Cashman, J.
Dated: July 20, 2009

Thomas Lang and Sharon Lang v.
Frontier Van Lines Moving and Storage, Inc.

Federal Preemption—Exceptions to Preemption

1. Plaintiffs filed suit against the defendant claiming loss of personal property that was moved from their former home in
Pennsylvania to their new home in Arizona.

2. The Carmack Amendment to the Interstate Commerce Act, 49 U.S.C., §14706 imposes absolute liability on the carrier for
lost or damaged goods, but the amendment affords the carrier the opportunity to limit liability through a written agreement with
the shipper.

3. Defendant asserts that plaintiffs’ claims are preempted by the Carmack Amendment, and that plaintiffs’ damages, if any, must
be limited to the amount set forth in the bill of lading.

4. The Carmack Amendment does not preempt plaintiffs’ state claim for conversion.

5. Defendant’s actions in selling plaintiffs’ property after entry of a state order of court staying any such sale was outrageous.
Plaintiffs met their very difficult burden of proving a claim for conversion, and therefore, their damages are not limited by the bill
of lading.

(Daniel McIntyre)
Thomas Lang and Sharon Lang, pro-se.
Ray F. Middleman for Defendant.
Nos. GD 07-020428. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION AND NON-JURY VERDICT
Olson, J., July 6, 2009—Plaintiffs, Thomas Lang and Susan Lang, filed suit against Defendant, Frontier Van Lines Moving and

Storage, Inc. (“Frontier”) claiming the loss of personal property and household goods that were to be moved from the Langs’ home
in Pennsylvania to their new residence in Arizona. A non-jury trial was held before this Court at which time Frontier argued that
all of the Plaintiffs’ claims are preempted by the Carmack Amendment to the Interstate Commerce Act, 49 U.S.C. §14706 and,
therefore, to the extent a verdict is rendered in favor of the Plaintiffs, their damages must be limited to the amount set forth in the
bill of lading. Without waiving this defense, the non-jury trial proceeded and the parties were then afforded an opportunity to brief
the issues surrounding the Carmack Amendment and whether it preempts the Plaintiffs’ claims. After careful consideration of the
evidence presented, the pleadings in this case, and the legal memoranda submitted, the Court shall enter a verdict in favor of the
Plaintiffs and against the Defendant in the amount of $79,750.

Facts and Procedural History
In June 2007, Mr. and Mrs. Lang arranged with Frontier to have all of their personal belongings and household goods moved

from Pennsylvania to Arizona.1 On June 8, 2007, the parties executed several shipping documents, including a Uniform Household
Goods Bill of Lading and Freight Bill (Defendant’s Exhibit 1(a)) (“Bill of Lading”). The Bill of Lading contained the following
provision:

Unless the shipper expressly releases the shipment to a value of .60 cents per pound per article, the carrier’s maxi-
mum liability for loss and damage shall be either the lump sum value declared by the shipper or an amount equal to
$1.25 for each pound of weight in the shipment, whichever is greater.

The shipment will move subject to the rules and conditions of the carrier’s tariff. Shipper thereby releases the entire
shipment to a value not exceeding 60¢ per pound.
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Notice: The shipper signing this contract must insert in the space above, in his own handwriting, either his declara-
tion of the actual value of the shipment, or the words “60 cents per pound per article.” Otherwise the shipment will be
deemed released to maximum value equal to $1.25 times the weight of the shipment in pounds.

Mr. Lang signed and dated the Bill of Lading, and wrote the words “60¢ per pound” in the blank provided in the second paragraph.
Frontier packed and loaded the Langs’ goods onto two (2) trucks. The Langs provided Frontier with a cashier’s check for a

deposit in the amount of $1,800. The goods were then moved from the Langs’ home to a warehouse facility for storage prior to being
moved to Arizona.

Following the transportation of the Langs’ property from their Pennsylvania house to the storage facility, a dispute arose as to
the charges and the amount of money due and owing to Frontier for the various services rendered. Numerous phone calls and e-
mails were exchanged between the parties from June 2007 to August 2007; however, the parties were not able to resolve their dis-
pute. Throughout this time period, the Langs’ goods remained in the storage facility. Finally, on or about August 27, 2007, Frontier
issued a Sale Notice which was sent to Mr. Lang in Scottsdale, Arizona. Frontier had sub-contracted with an auctioneer to sell the
goods in a public auction and the Notice apprised Mr. Lang of the upcoming auction.

On or about September 17, 2007, Mr. Lang contacted Frontier to get the exact amount that Frontier claimed was due and owing.
Based on the information provided, Mr. Lang sent a personal check to Frontier in overnight mail; however, Frontier refused to
accept it on the basis that, under the General Agreement signed by the parties (Defendant’s Exhibit 2), the Langs were obligated
to pay with cash or a certified check.

On September 25, 2007, the Langs filed a Complaint against Frontier asserting claims for replevin and breach of contract.
Additionally, the Langs filed an Emergency Petition to Stay Sale of Personalty which was presented to the Civil Division Motions
Judge on September 26, 2007. The Honorable Christine A. Ward, who was sitting as the Motions Judge, entered an Order an the
Petition which, inter alia, stayed all attempts at execution on the Langs’ property until further Order of Court. (September 26, 2007
Order of Court.) Notwithstanding the Court Order staying the sale of the Langs’ property, the auction proceeded on two (2) sepa-
rate occasions—September 28, 2007 and October 12, 2007. According to Mike Biton—the owner of Frontier—Frontier netted
approximately $3,618 from the two (2) sales of the Langs’ property.

In mid-October, 2007, Plaintiffs learned of the sale of their property. Thus, on November 8, 2007, the Plaintiffs presented to
Judge Ward a Petition for Rule to Show Cause Why Defendant Should Not be Held in Contempt of Court for Violation of Court
Order Dated September 26, 2007. Judge Ward thereafter entered an Order issuing a rule to show cause why Frontier should not
be held in contempt and scheduled argument on the Petition. (November 8, 2007 Order of Court.)

On December 12, 2007, Judge Ward entered an Order in which she granted the Plaintiffs’ Petition for Rule to Show Cause Why
Defendant Should Not be Held in Contempt of Court and ordered Frontier to turn over to the Langs any funds generated by the
sale of their personal possessions and any items belonging to the Langs which still remained in Frontier’s possession.2 (December
12, 2007 Order of Court.) In addition, Judge Ward scheduled a hearing on damages and/or further sanctions.

Following the damages hearing at which time testimony was provided, Judge Ward entered a Memorandum Opinion in which
she expressly found that Mike Biton was not credible when he testified that he did not receive her September 26, 2007 Order stay-
ing the sale prior to the two (2) auctions. She went on to find that,

even if Mr. Biton were telling the truth, it would not excuse his failure to prevent the sale of October 12, 2007 from
going forward. Further, and even more troubling there was no indication that Mr. Biton made any effort to retrieve
the Langs [sic] wedding albums and other sentimental items, which would not have been sold and would have had no
value to a third-party buyer.

(Emphasis in original.) (March 19, 2008 Memorandum Opinion.) Judge Ward concluded “the Defendants’ choice to sell the prop-
erty in defiance of this Court’s Order was outrageous.” (Id.) Hence, due to “the outrageous conduct on the part of the Defendants”
Judge Ward sanctioned Frontier by assigning values to the property at issue based on the evidence submitted by the Plaintiffs and
precluding Frontier from refuting those values or introducing evidence or testimony regarding those values at the final hearing.
(Id.) Judge Ward found the value of the Plaintiffs’ goods to be $69,750 and held that “[t]hese values are to be treated by the trial
judge at the final hearing to be conclusive.” (Id.) She went on to find that Frontier “callously disposed of several items of the
Plaintiffs which hold great sentimental and/or emotional value” and that Frontier’s action in disposing of these personal items was
“wanton and malicious.” (Id.) Judge Ward further held that the Plaintiffs may seek an award for additional damages from the court
trying the case for the sentimental or emotional value of these items. (Id.) In accordance with the Memorandum Opinion, Judge
Ward entered an Order on March 25, 2008 which provided, inter alia, that “[t]he values listed in the schedule contained in this
Court’s Opinion of March 19, 2008 regarding the property at issue are to be treated by the trial judge at the final hearing on the
merits as conclusive.” (March 25, 2008 Order, ¶1.)

On November 27, 2007, Plaintiffs filed an Amended Complaint which contained claims for replevin (Count 1), breach of con-
tract (Count 2), violation of 13 Pa. C.S.A. §7210 (Count 3), conversion (Count 4), violation of the Pennsylvania Unfair Trade
Practices and Consumer Protection Law, 73 P.S. §201-1, et seq. (Count 5) and fraud and intentional misrepresentation (Count 6).
Counts l, 2, 3, 5 and 6 of Plaintiffs’ Amended Complaint seek damages arising out of Frontier’s failure to deliver the Plaintiffs’
goods as contracted by the parties and for alleged misrepresentations made to Plaintiffs regarding Frontier’s services. The facts
that give rise to these claims all deal with the agreement between the parties and Frontier’s failure to abide by the terms of the
agreement. Count 4, however, is based on different facts. Specifically, the Langs’ claim for conversion is based entirely upon
Frontier’s violation of Judge Ward’s September 26, 2007 Order staying the sale of the Plaintiffs’ belongings. In Count 4, the Langs
allege that Frontier willfully interfered with the Plaintiffs’ possession of their goods by auctioning off the goods without legal jus-
tification. (Amended Complaint, ¶s 60-69.)

Frontier filed an Amended Answer and New Matter to Amended Complaint in Civil Action and Counterclaim in which Frontier
alleged that Plaintiffs’ damages, if any, are limited by the Bill of Lading to an amount not exceeding 60¢ per pound. (Amended
Answer and New Matter to Amended Complaint in Civil Action and Counterclaim, ¶89.) Frontier’s counterclaim seeks $7,818.50—
the amount that Frontier claims is still due and owing for services rendered to the Langs.

The case proceeded to trial before this Court. At trial, Frontier argued (apparently for the first time) that, notwithstanding
Judge Ward’s Order of March 25, 2008, the Carmack Amendment preempts all of the Plaintiffs’ claims set forth in the
Amended Complaint and, hence, any damages to which the Plaintiffs may be entitled are limited by the terms of the Bill of
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Lading which is 60¢ per pound or $9,168.3 Additionally, Frontier argued that it was entitled to the balance due for the shipping
services rendered.

Legal Analysis
In 1906, Congress enacted the Carmack Amendment as an amendment to the Interstate Commerce Act so as to create a

national policy and a single uniform federal rule regarding an interstate carrier’s liability for damages arising from the inter-
state transportation of goods. See 49 U.S.C. §14706. New York, New Haven & Hartford Railroad Co. v. Nothnagle, 346 U.S. 128
(1953). The Amendment imposes “absolute liability upon carriers for the ‘actual loss or injury to property caused by’ a carri-
er.” Carmana Designs Ltd. v. North American Van Lines, 943 F.2d 316, 319 (3d Cir. 1991), quoting 49 U.S.C. §11707(a)(1). To
establish a prima facie case against a common carrier under the Carmack Amendment, a plaintiff must prove “‘(1) delivery of
the goods to the initial carrier in good condition, (2) damage to the goods before delivery to their final destination, and (3) the
amount of damages.’” Beta Spawn, Inc. v. FFE Transp. Serv., Inc., 250 F.3d 218, 223 (3d Cir. 2001), quoting Conair Corp. v. Old
Dominion Freight Line, Inc., 22 F.3d 529, 531 (3d Cir. 1994). Thus, a carrier is liable, “without proof of negligence, for all dam-
ages to the goods transported by it, unless it affirmatively shows that the damage was occasioned by the shipper, acts of God,
the public enemy, public authority, or the inherent vice or nature of the commodity.” Secretary of Agriculture v. U.S., 350 U.S.
162, 166 n. 9 (1956).

Although the Carmack Amendment imposes absolute liability on a carrier for lost or damaged goods, the Amendment affords
the carrier the opportunity to limit its liability through a written agreement with the shipper. Carmana, 943 F.2d at 319. Thus, the
Carmack Amendment “expressly recognizes the right of a shipper and carrier to establish an agreed value of the goods to be
shipped which limits the carrier’s liability and permits a shipper thereby to benefit from a lower rate.” Rocky Ford Moving Vans,
Inc. v. U.S., 501 F.2d 1369, 1372 (8th Cir. 1974).

The United States Supreme Court has held that the Carmack Amendment is “comprehensive enough to embrace all damages
resulting from any failure to discharge a carrier’s duty with respect to any part of the transportation to the agreed destination.”
New York, P. & N. R. Co. v. Peninsula Produce Exchange, 240 U.S. 34, 38 (1916). In fact, “[a]lmost every detail of the subject [of a
carrier’s liability under a bill of lading] is covered so completely that there can be no rational doubt that Congress intended to take
possession of the subject, and supersede all state regulation with reference to it.” Adams Express Co. v. E.H. Croninger, 226 U.S.
491, 505-506 (1913). Thus, “the Carmack Amendment preempts a state law cause of action if it involves loss of goods or damage to
goods caused by the interstate shipment of those goods by an interstate common carrier.” Mallory v. Allied Van Lines, Inc., 2003
WL 22391296, *2 (E.D. Pa. 2003). See e.g., Schoenmann Produce Co., v. BNSF Railway Co., 2008 U.S. Dist. LEXIS 8278 (S.D. Tex.
2008) (state law claims for misrepresentation are preempted by the Carmack Amendment); Sorokin v. National Van Lines, 2002
U.S. Dist. LEXIS 15093 (E.D. Pa. 2002) (Carmack Amendment “completely preempts state law as to the liability of interstate com-
mon carriers”); Faust v. Clark and Reid Co., 1994 WL 675132 (E.D. Pa. 1994) (Carmack Amendment preempts claims asserted
under state deceptive trade practices statute).

Although state and common law claims are generally preempted by the Carmack Amendment thereby rendering the
Amendment a shipper’s sole remedy for loss of property shipped in interstate commerce by a common carrier, Courts have
found an exception if “the shipper alleges injuries separate and apart from those resulting directly from the loss of shipped
property.” Morris v. Covan World Wide Moving, Inc., 144 F.3d 377, 382 (5th Cir. 1998). See Smith v. United Parcel Serv., 296 F.3d
1244, 1248-49 (11th Cir. 002) (Situations can exist where the Carmack Amendment does not preempt all state and common law
claims “including ones for outrage.”); Jones v. USA Express Moving, 2008 U.S. Dist. LEXIS 54385, *8 (E.D. Pa. 2008) (“[T]hose
intentional torts that are separate and distinct from the underlying property loss escape Carmack preemption.” (Emphasis in
original.)).

One of the state law claims that may escape preemption is conversion. Conversion, like other state and common law claims,
is preempted unless there is “a true conversion, i.e., where the carrier has appropriated the property for its own use or gain.”
Glickfeld v. Howard Van Lines, Inc., 213 F.2d 723, 727 (9th Cir. 1954). See e.g. Deiro v. American Airlines, Inc., 816 F.2d 1360,
1366 (9th Cir. 1987) (“[O]nly an appropriation of property by the carrier for its own use will vitiate the limits on liability.”);
Schultz v. Auld, 848 F. Supp. 1407, 1506 (D. Idaho 1993) (“With respect to conversion, [p]laintiff must show a true conversion
has taken place in order to avoid Carmack Amendment preemption; the mere nondelivery of good is insufficient.”) A “true con-
version” has been defined as “a defendant’s willful or intentional misconduct occasioning the nondelivery.” Art Masters Assoc.,
Ltd. v. United Parcel Serv., 77 N.Y. 2d 200, 566 N.Y.S.2d 184, 186 567 N.E. 2d 226, 228 (Ct. App. 1990). The burden of establish-
ing that the carrier was responsible for the loss due to some willful or intentional conduct on its part rests upon the party assert-
ing the conversion claim. Lerakoli, Inc. v. Pan American World Airlines, Inc., 783 F.2d 33, 37 (2d Cir. 1986). See Nippon Fire &
Marine Ins. Co. v. Holmes Transp., 616 F. Supp. 610 (S.D.N.Y. 1985) (“Absent affirmative proof of [an actual] conversion, the
rule of law is that plaintiff ’s recovery is limited to the agreed release value of [the missing or damaged goods].”) Hence, “noth-
ing short of intentional destruction or conduct in the nature of theft of the property will permit a shipper to circumvent the lia-
bility limitations” set forth in a bill of lading. American Cyanamid Co. v. New Penn Motor Express, Inc., 979 F.2d 310, 315-16 (3d
Cir. 1992).

There is no question that Courts are very reluctant to find that a shipper’s state law claim survives Carmack preemption
and, therefore, they have imposed a very difficult burden on a plaintiff to establish outrageous, intentional, or willful mis-
conduct on the part of the carrier in order to avoid liability limitation provisions. In this case, however, the Plaintiffs have
met this difficult burden as Frontier “purposefully converted the entrusted property for its own use or gain.” Rocky Ford
Moving Vans, Inc. v. U.S., 501 F.2d at 1372. As found by Judge Ward in her Memorandum Opinion of March 19, 2008,
Frontier’s actions in selling the Langs’ property at auction in direct contravention of the Court Order staying the sale was
outrageous, wanton, callous and malicious. The act of proceeding with the auction in violation of a Court Order is separate
and distinct from the underlying property loss. The Plaintiffs’ property was not lost or damaged as a result of negligence or
even gross negligence on the part of Frontier or its employees, agents or representatives (as was the situation in the various
cases cited by Frontier in its legal memoranda.). Instead, as alleged in Count 4 of the Amended Complaint and as proven in
Court, Frontier took actions in direct contravention of Judge Ward’s Order which amounted to an intentional, willful conver-
sion done strictly to benefit Frontier. Judge Ward found that Frontier proceeded with two (2) separate sales of the Langs’
property (on September 28 and October 12, 2007) even though her September 26, 2007 Order was faxed and e-mailed to
Frontier’s office on that date. The evidence establishes that the Plaintiffs met all of the elements of a claim for conversion
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under Pennsylvania common law.4 Frontier intentionally deprived the Langs of their goods, sold the goods, and then pocket-
ed the net proceeds. More egregiously, Judge Ward found that, notwithstanding her Order and after being fully aware of the
Plaintiffs’ legal efforts to regain possession of their property, Frontier intentionally disposed of and did nothing to retrieve
the Langs’ sentimental items—such as their wedding albums, the birth video of their son and their son’s trophies. The facts
of this case are uniquely disquieting and, if the Defendant’s actions in this case do not survive Carmack Amendment preemp-
tion, then this Court cannot envision a situation where a shipper could meet the burden of proving a state law claim for con-
version. Under the facts of this case, the Carmack Amendment does not preempt the Plaintiffs’ claim for conversion and the
Plaintiffs have met their burden of establishing that Frontier committed conversion.5 Hence, Frontier is liable to the
Plaintiffs for conversion of their property.6

In awarding damages, this Court is bound to follow Judge Ward’s Memorandum Opinion of March 11, 2008 and Order of Court
of March 25, 2008. Accordingly, the Plaintiffs shall be awarded $69,750 for their property that was wrongly converted. In addition,
the Plaintiffs are entitled to damages in the amount of $10,000 for the personal and sentimental goods that were lost.

As for Frontier’s counterclaim, the evidence establishes that Frontier failed to perform the services for which the Plaintiffs’ contract-
ed and took steps to deprive the Plaintiffs of all of their personal goods. Thus, Frontier is not entitled to recover for its counterclaim.

An appropriate verdict follows.
Judith F. Olson
Court of Common Pleas of Allegheny County, Pennsylvania

Date: July 6, 2009

NON-JURY VERDICT
AND NOW, to-wit, this 6th day of July, 2009, in accordance with the foregoing Memorandum Opinion, the Court hereby enters

judgment in favor of the Plaintiffs, Thomas Lang and Sharon Lang, and against the Defendant, Frontier Van Lines Moving and
Storage, Inc., in the amount of $79,750. As to the Defendant’s Counterclaim, judgment is hereby entered in favor of the Plaintiffs,
Thomas Lang and Sharon Lang, and against the Defendant, Frontier Van Lines Moving and Storage, Inc.

Judith F. Olson
Court of Common Pleas of Allegheny County, Pennsylvania

1 Frontier is a duly certified interstate mover of household goods licensed by the Department of Transportation to operate in inter-
state commerce within the United States. (Defendant’s Exhibit 1.)
2 As of the date of the non-jury trial, Frontier had not turned over the auction proceeds as directed by Judge Ward nor were any of
the Langs’ items returned.
3 The total weight of the Plaintiffs’ shipment was 15,280 pounds which, when multiplied by 60¢, equals $9,168.
4 As found by Judge Ward and as established during the trial, Frontier 1) acquired possession of the Langs’ property and asserted
a right to the property which was adverse to the Langs; 2) sold the goods thereby depriving the Langs of control; 3) unreasonably
withheld possession of the goods from the Langs; and 4) seriously misused the chattel in defiance of the Langs’ rights. See Norriton
East Realty Corp. vs. Central-Penn National Bank, 435 Pa. 57, 60, 254 A.2d 637, 638 (1969).
5 It is not inconsistent with the policy underlying the Carmack Amendment for this Court to uphold the Plaintiffs’ conversion claim
in the face of Frontier’s preemption challenge. Carmack’s overarching goal was the adoption of a single, nationwide policy on com-
mon carrier liability as a replacement for varying state law regulation. A uniform law permits carriers to better control and pre-
dict potential damages claims that could be asserted against them by shippers. Under the Carmack Amendment, carriers are able
to conform their conduct to a single standard. Nothing in this decision erodes the uniform standards established under the Carmack
Amendment nor does it diminish a carrier’s ability to conform its conduct to prevailing federal law as it has developed since the
adoption of the Carmack Amendment. The Court emphasizes that it is the uniquely intentional and egregious nature of Frontier’s
conduct in this action that takes this case outside the scope of the Amendment.
6 Even if the Plaintiffs’ claim for conversion did not survive preemption, Frontier cannot hide behind the Carmack Amendment in
order to minimize its liability. Judge ward expressly found Frontier to be in contempt of her Order of September 26, 2007 and sanc-
tioned Frontier for its callous conduct by setting the value of the Plaintiffs’ property at $69,750 and ordering that Frontier be pre-
cluded from refuting those values. Pursuant to her Order of March 25, 2008, Judge Ward intended to punish Frontier for its bad
faith conduct. Frontier cannot avoid the sanctions imposed by now arguing that the Plaintiffs’ damages must be limited to the terms
of the bill of lading. Congress did not intend for the Carmack Amendment to be used as a shield to protect parties that are in defi-
ance of a Court Order and have been sanctioned accordingly.

Charles E. Younkin and Toni Younkin v.
Pittsburgh Sea Foods, Inc., Pittsburgh Sea Food Service and Hiawatha Hudson

Evidence—Judgment Notwithstanding the Verdict

1. At trial, Mr. Hudson testified that he did not see Mr. Younkin’s approaching vehicle before Mr. Hudson made a left turn and
collided with Mr. Younkin’s vehicle.

2. The jury was given instructions to find Mr. Hudson negligent and to proceed to consider the issues of causation and damages,
if the jury concluded that Mr. Hudson violated a motor vehicle code.

3. After deliberations, the jury returned a verdict finding neither Mr. Hudson, nor his employers, negligent. Plaintiffs filed a
Motion for Post-Trial Relief and contended that the verdict in this case was against the weight of the evidence and that they are
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entitled to a judgment notwithstanding the verdict.

4. Plaintiffs filed a Motion for Post-Trial Relief and contended that the verdict in this case was against the weight of the evi-
dence and that they are entitled to a judgment notwithstanding the verdict. Plaintiffs assert that the evidence was such that no two
reasonable minds could disagree and the verdict should have been rendered in favor of the Plaintiffs.

5. Contrary to Plaintiffs’ assertions, there was evidence presented at trial that Defendant did not see Plaintiff ’s vehicle when
he began his turn from which the jury could have inferred that Mr. Hudson was not negligent.

(Daniel McIntyre)

R. Sean O’Connell for Plaintiffs.
Robert A. Weinheimer for Defendants.
No. GD 06-010720. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION AND ORDER
Olson, J., July 6, 2009—This case is before the Court on a Motion for Post-Trial Relief filed on behalf of the Plaintiffs, Charles

E. Younkin and Toni Younkin, his wife. Following trial in this motor vehicle accident case, the jury returned a verdict which found
that the Defendant driver, Hiawatha Hudson, was not negligent. In their Motion, the Plaintiffs ask this Court to enter an Order
granting judgment notwithstanding the verdict in their favor and against Mr. Hudson and his employers, Defendants Pittsburgh
Sea Foods, Inc. and Pittsburgh Sea Foods Service, on the issue of negligence. The Plaintiffs’ Motion also requests that the Court
enter a directed verdict on the issue of causation and grant the Plaintiffs a new trial to consider only the extent of their injuries
and the total amount of damages to which they are entitled.

This Court heard oral argument on the Plaintiffs’ Motion on June 8, 2009. Based upon the oral arguments presented to the Court,
as well as the Court’s careful consideration of Plaintiffs’ Brief in Support of the Motion, Defendants’ Brief in Opposition and
Plaintiffs’ Reply Brief, as well as the exhibits to these submissions, the Plaintiffs’ Motion will be denied for the reasons set forth
more fully below. An appropriate order follows.

Factual and Procedural History
The four-day trial in this matter produced the following testimony and evidence which the Court finds relevant to the disposi-

tion of the Plaintiffs’ Motion. On May 6, 2004, Mr. Hudson was driving a white box truck along State Route 711 near Ligonier, PA
to deliver seafood to customers of Defendants Pittsburgh Sea Foods, Inc. and Pittsburgh Sea Foods Services, Inc. While proceed-
ing along Route 711, Mr. Hudson brought his vehicle to a stop and prepared to execute a left turn. Before he began the turn, Mr.
Hudson looked for oncoming traffic but did not see Charles Younkin’s red pick-up truck. As he made the left-hand turn, Mr.
Hudson’s delivery truck collided with Mr. Younkin’s truck which was traveling in the opposite direction on Route 711. Mr. Hudson
testified that he had nearly completed his turn when the vehicles collided on or near the white line that separated the oncoming
lane in which Mr. Younkin was driving from the shoulder of the road opposite of the lane from which Mr. Hudson originated his
turn. The Court precluded Mr. Hudson from testifying that any excessive speed of Mr. Younkin’s vehicle caused or contributed to
the collision.

Plaintiffs offered both oral testimony and demonstrative evidence to counter Mr. Hudson’s version of the facts, to demonstrate
that the collision occurred in the center of Mr. Younkin’s lane shortly after Mr. Hudson began his left turn, and to establish that
Mr. Hudson failed to properly yield the right-of-way. Michelle Addison, the operator of a vehicle that was behind Mr. Hudson’s
delivery truck on Route 711, testified that she witnessed the collision of the vehicles; operated by Mr. Hudson and Mr. Younkin.
Ms. Addison stated that the accident occurred just after Mr. Hudson began his left turn. On a photograph of the accident scene,
Ms. Addison identified the center of the lane in which Mr. Younkin’s vehicle traveled as the location of the collision. Although she
did not see Mr. Younkin’s red pick-up truck until after it had collided with Mr. Hudson’s vehicle, Ms. Addison stated that nothing
obstructed the view of oncoming traffic on Route 711 where the accident occurred and that Mr. Hudson should have been able to
see at least 10-12 car lengths in the direction from which Mr. Younkin’s vehicle approached. Neither side offered testimony or evi-
dence from an accident reconstruction expert to establish the relative positions or speeds of the vehicles leading up to the colli-
sion or to explain the manner in which this unfortunate accident occurred.

At Plaintiffs’ request during the charge conference, the Court agreed to instruct the jury with respect to negligence as a mat-
ter of law in view of the evidence that the accident occurred while Mr. Hudson executed a left turn. The Court’s charge instruct-
ed the jury to find Mr. Hudson negligent, and proceed to consider the issues of causation and damages, if the jury concluded that
he violated 75 Pa.C.S.A. §3322 of the Motor Vehicle Code. Section 3322 imposes on a driver who intends to make a left turn a duty
to yield the right-of-way to an oncoming vehicle which is so close as to pose a collision hazard when the turn is executed. Following
its deliberations, the jury returned the verdict that found that Mr. Hudson was not negligent.

Legal Analysis
Plaintiffs’ motion for post-trial relief initially argues that, in finding that Mr. Hudson was not negligent, the jury’s verdict was

so contrary to the weight of the evidence presented at trial that it should shock the conscience of the Court and, therefore, must be
overturned and judgment entered in favor of Plaintiffs as a matter of law. Building upon their opening position that the evidence
compelled a finding that the Defendants were negligent Plaintiffs further argue that they are entitled to a new trial because the
Court erred in refusing to grant their motion for a directed verdict on causation and in failing to instruct the jury to award at least
some damages for injuries that were not contested at trial.

This Court concludes that Plaintiffs are not entitled to judgment notwithstanding the verdict on the issue of the Defendants’
alleged negligence. Because the Court will not disturb the jury’s verdict finding an absence of negligence on the part of the
Defendants, the Court does not reach Plaintiffs’ claims that they are entitled to a directed verdict on causation as well as a new
trial to determine the amount of any damages they allegedly sustained. Thus, the Court turns now to address Plaintiffs’ con-
tention that the verdict in this case was against the weight of the evidence and that they are entitled to a judgment notwithstand-
ing the verdict.

In reviewing a motion for judgment notwithstanding the verdict, the Court considers the evidence in the light most favorable to
the verdict winner, as he must be given the benefit of every reasonable inference. Moure v. Raeuchle, 604 A.2d 1003, 1007 (Pa.
1992). All conflicts in the evidence must be resolved in his favor. Id. Judgment notwithstanding the verdict should only be entered
in a clear case, with any doubt resolved in favor of the verdict winner. Id.
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There are two bases upon which the Court may enter judgment notwithstanding the verdict: (1) the movant is entitled to
judgment as a matter of law, or (2) the evidence was such that no two reasonable minds could disagree that the verdict should
have been rendered in favor of the movant. Id. With the first, the Court must review the record and conclude that even with
all factual inferences decided against the movant, the law nonetheless requires a verdict in his favor. Id. With the second, the
Court must review the evidentiary record and conclude that the evidence was such that a verdict for the movant was beyond
all doubt. Id.

Plaintiffs assert in their motion only the second ground for relief, i.e. that no two reasonable minds could disagree that the ver-
dict in this case should have been rendered in their favor. Plaintiffs point out that Mr. Hudson admitted at trial that he never saw
Mr. Younkin’s vehicle before the accident. They also assert that the record demonstrated conclusively that the accident occurred
in Mr. Younkin’s lane of travel when Mr. Hudson was only half-way into his turn. In view of these factual contentions, Plaintiffs
argue that the evidence established beyond all doubt that Mr. Hudson breached the duty of care under §3322 because he failed to
yield the right-of-way to Mr. Younkin.

Contrary to Plaintiffs’ assertions, however, Mr. Hudson’s observations with respect to oncoming traffic and the precise location
of the collision were hotly contested issues at trial. Mr. Hudson testified that he looked for, but did not see, Mr. Younkin’s vehicle
before he executed his left turn. He also testified that he had nearly completed his turn when the collision took place. This was
competent evidence from which the jury could reasonably infer that Mr. Younkin’s vehicle did not pose a collision hazard when Mr.
Hudson executed his turn. From this, the jury could properly conclude that Mr. Hudson did not violate §3322 of the Motor Vehicle
Code and thus was not negligent as a matter of law.

It was squarely within the province of the jury to consider the evidence presented at trial on these matters, to weigh the cred-
ibility of the witnesses for both sides, and to accord each piece of evidence the weight that the jury deemed appropriate. Verdin v.
Hosler, 127 A.2d 110, 116 (Pa. 1956) (defendant’s ability to make observations before turn within the province of the jury); Hoover
v. Sackett, 292 A.2d 461 (Pa.Super. 1972) (jury to consider negligence of defendant, including defendant’s failure to observe vehi-
cles in intersection); Fowler v. Smith, 269 A.2d 340, 342 (Pa.Super. 1970) (findings on matters dependent upon varying estimates
of distances and speeds within the province of the jury). Viewing the evidence in the light most favorable to the Defendants, there
is no reason to set aside the jury’s verdict based on the Plaintiffs’ characterization of the conflicting testimony and evidence intro-
duced at trial.

The case law cited in Plaintiffs’ brief is factually distinguishable and does not lead to a different conclusion. In Leasure v.
Heller, 258 A.2d 855 (Pa. 1969) and Stifies v. American Stores Co., 53 A.2d 610 (Pa. 1947), the motorists were found to be negligent
because they executed left turns notwithstanding their awareness of oncoming traffic. By contrast, in the present case, Mr. Hudson
never testified that he saw Mr. Younkin’s vehicle but nonetheless proceeded to execute a left turn because he believed that it could
be completed without incident. Instead, Mr. Hudson testified that he did not see Mr. Younkin’s vehicle when he began his turn.
Thus, the cases cited by the Plaintiffs do not compel judgment in their favor as a matter of law.

Conclusion
The jury’s verdict in favor of Defendants and against the Plaintiffs on the issue of negligence was not contrary to the weight of

the evidence introduced at trial. For this reason, Plaintiffs are not entitled to judgment notwithstanding the verdict. The Plaintiffs’
Motion for Post-Trial Relief is therefore denied. An appropriate order follows.

BY THE COURT:
Judith F. Olson
Court of Common Pleas of Allegheny County, Pennsylvania

Date: July 6, 2009

ORDER OF COURT
AND NOW, to wit this 6th day of July, 2009, upon consideration of the Plaintiffs’ Motion for Post-Trial Relief, the parties’ briefs,

and oral argument, and in accordance with the foregoing Memorandum Opinion, it is hereby ORDERED, ADJUDGED and
DECREED that Plaintiffs’ Motion for Post-Trial Relief be and hereby is DENIED.

BY THE COURT:
Judith F. Olson
Court of Common Pleas of Allegheny County, Pennsylvania

Nationwide Mutual Fire Insurance Company v.
Clarence M. Rollason, et al.

Insurance Coverage—Criminal Acts Exclusion

1. Defendant injured a police officer in an altercation in front of his home. Two tort actions were filed, one by the police officer
and one by the officer’s workers’ compensation carrier. Defendant filed the claims with his homeowner’s insurance.

2. Defendant’s homeowner’s insurance carrier asserted that it had no duty to indemnify the defendant for criminal acts, as his
Nationwide policy bars coverage from such acts. The Court held for the insurance carrier and Defendant appealed.

3. The Court specifically held that the plaintiff provided sufficient evidence that the police officer was “effecting a lawful
arrest” at the time Defendant caused his injuries, despite the fact that the officer dropped all charges against the defendant. All
evidence presented by Nationwide was relevant to show that Defendant’s conduct fell within the policy exclusion.

4. The Court also disagreed with the defendant’s assertion that the criminal acts exclusion in the policy did not bar coverage
because exclusion requires the intent to cause bodily injury. Coverage E of Defendant’s homeowner’s insurance policy explains the
duty to defend and to indemnify in the event of a claim arising out of the insured’ s “negligent personal acts.”



page 60 volume 158  no.  4

5. The Defendant’s conduct was intentional and not negligent.
(Danielle D. Rawls)

George Gobel for Plaintiffs
Peter B. Skeel for Defendants.
No. GD 07-017402. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
DENYING CLARENCE M. ROLLASON’S MOTION FOR POST-TRIAL RELIEF

Introduction
O’Brien, J., October 8, 2009—An altercation occurred between Brian Pappal and defendant, Clarence Rollason, on Portsmouth

Drive in Port Vue Borough on January 7, 2007. Mr. Rollason, who lives across the street from a Methodist church, apparently was
angry about where Mr. Pappal, the church organist, had parked his car. Port Vue Police Lieutenant Bryan Myers responded to the
scene and was injured when he attempted to intervene, causing him to lose work. Two tort actions were filed against Mr. Rollason
in this court as a result of this incident, one by Lt. Myers1 and one by his workers’ compensation carrier.2 Mr. Rollason’s homeown-
er’s carrier (instant plaintiff, Nationwide Mutual Fire Insurance Company) filed an action seeking a declaratory judgment that it
has no duty to defend or indemnify Mr. Rollason or his wife.3 In a Memorandum and Non-jury Decision, I granted the relief sought
by Nationwide because, based on the factual averments of the underlying complaints, the criminal acts exclusion in Mr. Rollason’s
Nationwide policy bars coverage. Pending is Mr. Rollason’s Motion for Post-Trial Relief.

I
Paragraphs 1-5 of Mr. Rollason’s motion argue that 1) I erred in allowing Nationwide to introduce eyewitness testimony relat-

ing to Mr. Rollason’s conduct on January 7, 2007, as well as events leading up thereto and following; and 2) the non-jury trial tes-
timony did not support my decision. As I noted in footnote 3 of my memorandum in support of my non-jury decision, however, it
was necessary only for me to consider the factual averments of the underlying complaints, not the instant trial testimony. Our
Supreme Court reaffirmed this principle very clearly in Mutual Beneficial Ins. Co. v. Haver, 725 A.2d 743 (Pa. 1999). There a phar-
macist, without a doctor’s prescription, distributed narcotics and other controlled substances to plaintiff-customer in the underly-
ing case, ignoring requests from relatives and customer’s physician and psychologist that the pharmacist cease. The Supreme
Court granted allocatur

to address the issue of whether an insurance carrier has a duty to defend and possibly indemnify an insured
pharmacist against a claim that is based upon his distribution of controlled substance when the insurance policy
explicitly excludes coverage for bodily injuries which are a consequence of “knowing endangerment” by the
pharmacist.

Id. at 744 (original quotes). The court held that the carrier had “neither a duty to defend nor a duty to indemnify.” Id. The Court
addressed pharmacist’s final argument as follows:

[Pharmacist] argues that there is no evidence of record in this case to support Mutual Benefit’s allegation that
[pharmacist] willfully harmed or knowingly endangered [customer]. As stated above, in determining whether a car-
rier has a duty to defend or indemnify an insured we look to the complaint filed against the insured. Thus, our deter-
mination that the factual allegations in [customer’s] complaint against [pharmacist] constitute knowing endanger-
ment as a matter of law, makes this argument moot, since there need not be evidence on the record for us to make
this decision.

Id. at 747 (emphasis added). In footnote 5 the court further explained that

We likewise need not address the parties’ arguments whether [pharmacist’s] guilty plea to federal drug charges has
any bearing on this litigation, since we have based our decision solely upon the factual allegations in [customer’s]
complaint against [pharmacist].

Id. (emphasis added).4

In the event, however, that an appellate court deems the trial testimony relevant, I will discuss it briefly. Although I cannot cite
any specific testimony because the non-jury trial transcript has not been ordered, the testimony clearly showed by the preponder-
ance of the evidence that Lt. Myers’ injuries complained of at GD 08-6576 and GD 09-000171 resulted from Mr. Rollason’s com-
mission of the crimes of Disorderly Conduct (18 Pa. C.S.A. § 5502) (summary offense and misdemeanor); Harassment (18 Pa. C.S.A.
§ 2709) (summary offense); and Resisting Arrest (18 Pa. C.S.A. § 5104). I find that Lt. Myers was “effecting a lawful arrest” of Mr.
Rollason at the time he caused the lieutenant’s injuries, despite the lieutenant’s testimony to the contrary and despite the dropping
of all charges against Mr. Rollason. Id. All evidence presented by Nationwide was relevant to show that Mr. Rollason’s conduct fell
within the relevant policy exclusion.

II
Paragraph 6 of Mr. Rollason’s post-trial motion, which incorporates his briefs, argues the criminal acts exclusion in the instant

policy does not bar coverage because the exclusion requires an intent to cause bodily injury. I disagree.

Section I of the instant policy pertains to property coverages and exclusions, and lists Coverages A through D. Section II per-
tains to liability coverages, exclusions and conditions. The “Coverage Agreements” subsection of Section II provides as follows:

COVERAGE E — PERSONAL LIABILITY

We will pay damages an insured is legally obligated to pay due to an occurrence resulting from negligent personal acts
or negligence arising out of the ownership, maintenance or use of real or personal property. We will provide a defense at
our expense by counsel of our choice. We may investigate and settle any claim or suit. Our duty to defend a claim or suit
ends when the amount we pay for damages equals our limit of liability.

This coverage is excess over other valid and collectible insurance. It does not apply to insurance written as excess over
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the applicable limits of liability.

COVERAGE F — MEDICAL PAYMENTS TO OTHERS

We will pay the necessary medical and funeral expenses incurred within three years after an accident causing bodily
injury. This coverage does not apply to you. It does not apply to regular residents of your household. It does apply to res-
idence employees. Payment under this coverage is not an admission of our or an insured’s liability. This coverage applies
as follows:

1. to a person on the insured location with consent of an insured.

2. to a person off the insured location, if the bodily injury:

a) arises out of a condition in the insured location.

b) is caused by the activities of an insured.

c) is caused by a residence employee of an insured.

d) is caused by an animal owned by or in the care of an insured.

Trial Exhibit 1, p. G1-2 (original emphasis).

Paragraph 1 of the “Liability Exclusions” subsection of Section II provides, in relevant part, as follows:

1. Coverage E — Personal Liability and Coverage F — Medical Payments to Others do not apply to bodily injury or prop-
erty damage:

a) by an act intending to cause harm done by or at the direction of any insured. This exclusion does not apply to cor-
poral punishment of pupils.

b) caused by or resulting from an act or omission which is criminal in nature and committed by an insured. This exclu-
sion 1.b) applies regardless of whether the insured is actually charged with, or convicted of a crime.

Id. at H-1 (original emphasis). Subparagraphs a) and b) of ¶ 1 are obviously expressed in the disjunctive. If, as Mr. Rollason argues,
¶ 1.b) requires intent to injure, ¶ 1.a) would be superfluous. Mr. Rollason cites several cases in support of this argument, but only
three involved a policy with a criminal acts exclusion. None of these cases, however, supports his position.

In Donegal Mutual Insurance Company v. Baumhammers, 893 A.2d 797 (Pa.Super. 2006), a man was convicted of murdering
five people and wounding another during a shooting rampage. The jury rejected his insanity defense. The surviving victim and the
families of the dead victims sued the parents of the shooter, alleging negligence on the part of the parents for failing to take steps
to prevent the shootings. Two insurance companies filed declaratory judgment actions seeking a determination that they had no
duty to defend or indemnify their insureds (parents). Only one of the policies contained a criminal acts exclusion. The Superior
Court held that this policy did “not apply to bodily or personal injury arising out of a…criminal act of any insured…” and denied
coverage to parents even though they were accused only of negligent conduct. Id. at 819. That son was convicted of capital crimes
in Baumhammers does not distinguish it from our case because the criminality of the alleged conduct triggers the exclusion,
regardless of seriousness.

In Nationwide Mutual Insurance Co. v. Alston, 2008 U.S. Dist. Lexis 13659, the insured was convicted of voluntary
manslaughter in Virginia, a crime which requires an intentional killing. The insured’s homeowner’s policy contained an inten-
tional acts exclusion as well as a criminal acts exclusion. When the insured sought coverage after being sued by the victim’s
estate, plaintiff-homeowner’s carrier filed a declaratory judgment action seeking the same relief as instant plaintiff. In granti-
ng summary judgment to plaintiff, the court held that the factual allegations of the underlying complaint alleged purely inten-
tional conduct.

In Continental Insurance Co. v. Kovach, 2007 U.S. Dist. Lexis. 59472, the insured furnished alcohol to a minor, who then
became intoxicated and injured plaintiff in the underlying case in a car accident. Plaintiff-homeowner’s carrier sought declara-
tory relief identical to that sought by instant plaintiff after the insured sought coverage under the policy. The court granted sum-
mary judgment to the carrier based on the criminal acts exclusion in the policy because it is illegal under Pennsylvania Law to
furnish alcohol to a minor. The court expressly declined to discuss the intentional acts exclusion in the policy, deeming it unnec-
essary to its decision.

On page 4 of his final brief, Mr. Rollason argues that

both of the…purported exclusions pled by [Nationwide]…, if applicable, only apply to payments for bodily injury or
property damage and are, in effect, only indemnification exclusions…. There is no liability exclusion set forth relat-
ing to the insurer’s separate and distinct “duty to defend.”

(Original quotes). I disagree. In ¶¶ 19, 21 and 22 of its Complaint in Declaratory Judgment, Nationwide pleads the applicability of
all of the above-quoted sections of Mr. Rollason’s policy, setting them forth verbatim. As shown above, a subsection of Section II of
the instant policy is entitled “Coverage Agreements,” which subsection is further broken down into “Coverage E – Personal
Liability” and “Coverage F – Medical Payments to others.” Coverage E explains the duty to defend and to indemnify in the event
of a claim arising out of the insured’s “negligent personal acts.” Trial Exhibit 1, p. G1. (Coverage F provides for payment of med-
ical expenses incurred by third parties without regard to the insured’s liability). Paragraph 1 of the “Liability Exclusions” subsec-
tion of Section II clearly provides that “Coverage E – Personal Liability and Coverage F – Medical Payments to Others do not apply
to bodily injury…caused by or resulting from an act or omission which is criminal in nature and committed by an insured.”
(Original bold; italics added).

III
Paragraph 7 of Mr. Rollason’s post-trial motion also argues that I erred in finding that the underlying complaints allege crimi-

nal, but not negligent acts. I disagree.
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Applicable Criminal Statutes

18 Pa.C.S.A. § 2709, “Harassment,” provides, in relevant part, as follows:

(a) Offense defined – A person commits the crime of harassment when, with intent to harass, annoy or alarm another,
the person:

(1) strikes, shoves, kicks or otherwise subjects the other person to physical contact, or attempts or threat-
ens to do the same.

18 Pa.C.S.A. § 5543, “Disorderly Conduct,” provides, in relevant part, as follows:

(a) Offense defined – A person is guilty of disorderly conduct if, with intent to cause public inconvenience, annoyance
or alarm, or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent or tumultuous behavior; [or]

(4) creates a hazardous or physically offensive condition by any act which serves no legitimate purpose of 
the actor.

(b) Grading – An offense under this section is a misdemeanor of the third degree if the intent of the actor is to cause
substantial harm or serious inconvenience, or if he persists in disorderly conduct after reasonable warning or request
to desist. Otherwise disorderly conduct is a summary offense.

(c) Definition – As used in this section the word “public” means affecting or likely to affect persons in a place to which
the public or a substantial group has access; among the places included are highways, transport facilities, schools,
prisons, apartment houses, places of business or amusement, any neighborhood, or any premises which are open to
the public.

18 Pa.C.S.A. § 5104, “Resisting Arrest or Other Law Enforcement,” provides as follows:

A person commits a misdemeanor of the second degree if, with the intent of preventing a public servant from effect-
ing a lawful arrest or discharging any other duty, the person creates a substantial risk of bodily injury to the public
servant or anyone else, or employs means justifying or requiring substantial force to overcome the resistance.

18 Pa.C.S.A. § 2701, “Simple Assault,” provides, in relevant part, as follows:

(a) Offense defined – A person is guilty of assault if he:

(1) attempts to cause or intentionally, knowingly or recklessly causes bodily injury to another[.]

The Underlying Complaint at GD 08-006576
Paragraphs 6-10 and 19 of this underlying complaint read as follows:

6. On January 7, 2007, Officer Myers along with the Port Vue Police Department Chief Gary Cartia (hereinafter “Chief
Cartia”) were dispatched to a 911 call for a fight in the street in front of the Port Vue United Methodist Church.

7. After arriving at the scene of the fight, Defendant Clarence Rollason became physically combative and grabbed Chief
Cartia by the coat and began pushing Chief Cartia.

8. Officer Myers attempted to arrest Defendant Clarence Rollason and place him in handcuffs but Defendant Clarence
Rollason continued to fight, push and otherwise harmfully and offensively contact both Chief Cartia and Officer Myers.

9. While attempting to restrain Defendant Clarence Rollason, and as a result of Clarence Rollason’s fighting, pushing and
otherwise harmful and offensive bodily contact with Officer Myers, Officer Myers was caused to fall to the ground on
his right knee and side.

10. As a result of the fall, Officer Myers suffered injury to his right knee and hip.

19. Defendant Clarence Rollason’s conduct was without excuse, justification, or privilege.

Emphasis added.

Although ¶ 22 of this complaint states the legal conclusion that Mr. Rollason was “negligent” “in struggling with the officers,”
this is no more relevant to my analysis than the alternative conclusion in ¶ 20 that Mr. Rollason’s “actions…were undertaken inten-
tionally.” There is no suggestion in the complaint’s factual allegations that Mr. Rollason was acting carelessly or that Lt. Myers’
injuries resulted from an accident. The complaint essentially alleges Mr. Rollason was brawling in the public street in front of a
church and injured Lt. Myers as the latter was attempting to subdue and arrest him. This appears to be exactly the kind of con-
duct the legislature had in mind when it enacted the Disorderly Conduct and Resisting Arrest statutes.

Further, these paragraphs clearly allege that Mr. Rollason “str[uck], shove[d] or otherwise subject[ed] [Chief Cartia and Lt.
Myers] to physical contact.”5 It is necessarily inferable from the language used in these paragraphs that Mr. Rollason’s intent was
either to “harass, annoy or alarm”6 (at least) Lt. Myers, or to cause him “bodily injury.”7 Thus, either Harrassment or Simple
Assault (or both) are alleged.

The Underlying Complaint at GD 09-171
Paragraphs 8-13, 18(b) and 18(c) of this underlying complaint read as follows:

8. [On January 7, 2007], Plaintiff responded to a disturbance at 1102 Portsmouth Drive, Port Vue, Allegheny County,
Pennsylvania 15133.
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9. At that date, time and place, Defendant Clarence M. Rollason, was involved in a confrontation with one, Brian Pappal.

10. At that date, time and place when Lieutenant Myers arrived on the scene, Defendant Clarence M. Rollason, was on
his property making comments to the other individual, Brian Pappal, who was in the street.

11. At that date, time and place, Defendant Clarence M. Rollason, while arguing with Brian Pappal, started towards him
to confront him.

12. At that date, time and place, the Plaintiff walked towards the Defendant Clarence M. Rollason, to keep the two indi-
viduals separated.

13. At that date, time and place, this officer was legally and lawfully on Defendants’ property and Defendant Clarence M.
Rollason, attempted to pass by [Lt. Myers] to confront the other individual again and, in doing so, knocked [Lt. Myers]
to the ground.

18. The losses, injuries and damages sustained by [Lt. Myers] as set forth above, were caused by the negligence of
Defendant Clarence M. Rollason, in some or all of the following particulars:

(b) In failing to heed the words of the Officers on duty and, in particular, Plaintiff, Bryan R. Myers, to cease the confrontation;

(c) In attempting to attack the other individual, Brian Pappal, and in the process, knocking [Lt. Myers] to the ground;

Emphasis added.

Paragraphs 8-13 and part of ¶ 18 set forth the factual allegations which form the basis of the cause of action at this underlying
complaint. Paragraphs 8-13, when read alone, do not necessarily allege criminal conduct. When read in conjunction with ¶ 18(c),
however, it is clear the complaint is saying that Mr. Rollason caused Lt. Myers’ injuries by knocking him to the ground as Mr.
Rollason “attempt[ed] to attack Brian Pappal.” The complaint thus clearly alleges that Lt. Myers’ injuries resulted from Mr.
Rollason’s attempt to harass or assault Mr. Pappal. Again, it is irrelevant that the word “negligence” is thrown in as part of para-
graph 18. One cannot “negligently” attempt to attack another. Nor is it significant that this complaint does not allege that Lt. Myers
was Mr. Rollason’s intended assault victim. What is crucial is the allegation that Mr. Rollason’s criminal conduct caused the
Lieutenant’s injuries.

Mr. Rollason cites Britamco Underwriters, Inc. v. Weiner, 636 A.2d 649 (Pa.Super. 1994), in support of this argument. There a
tavern customer filed a complaint against the tavern owners, alleging one of them and a tavern employee “struck [him] in the
neck.” Id. at 650. When the tavern owners sought coverage, their liability carrier filed an action seeking a declaratory judgment
that it had no duty to defend or indemnify. When the trial court denied the carrier’s motion for summary judgment, the Superior
Court allowed an interlocutory appeal and affirmed. Weiner, however, is inapposite because there the customer’s underlying com-
plaint referred to the incident as an “accident.” Id. at 652.

IV
Thus, I have found that 1) both underlying complaints allege criminal, but not negligent, conduct by Mr. Rollason as the cause

of Lt. Myers’ injuries; and 2) Nationwide’s evidence in the non-jury trial proved Lt. Myers’ injuries were, in fact, caused by Mr.
Rollason’s criminal conduct. Nationwide therefore has no duty to defend Mr. Rollason. An insurer’s “duty to defend is broader than
the duty to negligence” is thrown in as part of paragraph 18. One cannot “negligently” attempt to indemnify... [B]ecause the duty
to defend is broader, a finding that it is not present will also preclude a duty to indemnify.” Kvaerner Metals v. Commercial Union
Ins., 908 A.2d 888, fn. 7 (Pa. 2008).

V
Paragraph 8 of Mr. Rollason’s post-trial motion argues that I erred in not finding that Nationwide is estopped from denying cov-

erage. At the conclusion of testimony, I ordered briefs from the parties on all pending issues. Neither of Mr. Rollason’s pre-verdict
briefs addressed this issue, causing me to assume, when I issued my Non-jury Decision, that the estoppel argument had been aban-
doned. The trial transcript, which would set forth Mr. Rollason’s estoppel argument, has not been ordered. Although the last para-
graph of Mr. Rollason’s second post-decision brief refers to Nationwide’s promising a defense to Mr. Rollason, such reference falls
far short of a legal argument on the estoppel issue. I now deem this issue waived. Even if not waived, however, it is clear from the
testimony that 1) Nationwide was proceeding under a reservation of rights in temporarily providing a defense and 2) Mr. Rollason
has shown no prejudice resulting from any alleged Nationwide misconduct.

I therefore enter the following:

ORDER OF COURT
AND NOW, this 8th day of October, 2009, it is hereby ordered that the Motion for Post-Trial Relief filed by Clarence M. Rollason

is denied.

BY THE COURT
/s/O’Brien

1 GD 09-171
2 GD 08-6576
3 Although Mrs. Rollason was sued in one of the underlying actions, her demurrer to the complaint was sustained in that case.
4 In any event, Mr. Rollason does not argue in his post-trial motion that I erred in concluding that consideration of the non-jury trial
testimony was unnecessary to my decision that Nationwide has no duty to defend or indemnify.
5 18 Pa. C.S.A. § 2709(a)(1).
6 18 Pa. C.S.A. § 2709(a).
7 18 Pa. C.S.A. § 2701(a)(1).
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Babcock & Wilcox Co., et al. v.
American Nuclear Insurers, et al.

Indemnification Claim of Defendant/Insured Settling with Plaintiff Against Insurer’s Objections—Insurer Providing Coverage and
Defense—Settlement Amount Within Policy Limits—Reasonableness Standard—Enforceability of Consent to Settlement Clause in
Insurance Policy—Good Faith/Bad Faith

Nuclear facilities insurer which rejects insured’s settlement with underlying claimant will be held to standard announced in
Cowden v. Aetna not Alfiero v. Berks Mutual to determine whether insurer unreasonably withheld consent to settle.

(Norma M. Caquatto)

Neal R. Brendel and Roberta D. Anderson for Babcock & Wilcox and B&W Nuclear Environmental Services, Inc.
Andrew S. Amer, Timothy J. Cornell, Samuel J. Rubin, and Jon Hogue for American Nuclear Insurers and Mutual Atomic Energy
Liability Underwriters.
James A. Datillo for Atlantic Richfield Company.

Nos. GD 99-011498 and GD 99-016227 (Consolidated). In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

OPINION AND ORDER OF COURT

BACKGROUND
Wettick, J., December 1, 2009—In litigation commenced in the Federal District Court for the Western District of

Pennsylvania, more than 300 persons raised claims against Babcock & Wilcox and Atlantic Richfield (“Babcock/Atlantic”) seek-
ing damages arising from exposure to radiation emitted from two nuclear facilities owned and operated by Babcock/Atlantic
(“Hall” action).

Babcock/Atlantic were insured by defendants (“ANI”). While the Hall litigation was pending, both Babcock/Atlantic and ANI
sought declaratory relief in this court as to, inter alia, issues of coverage.

In an April 25, 2001 Opinion and Order of Court, 149 P.L.J. 163, 51 D.&C.4th 353 (2001), I ruled in favor of Babcock/Atlantic,
holding that with respect to the applicable ANI policies, the date of manifestation was an applicable trigger of coverage. This rul-
ing effectively meant that $320 million of insurance coverage might be available for the Hall claims.

Subsequently, through negotiations with counsel retained by Babcock/Atlantic, the Hall plaintiffs settled their claims with
Babcock/Atlantic for less than the policy limits. The settlement funds were provided by Babcock/Atlantic. ANI disagreed with the
decision to settle.

At the request of the parties, I held a status conference following the settlement of the Hall litigation. At the conference, there
were no surprises. Babcock/Atlantic is seeking reimbursement for the full amount paid to settle the Hall litigation, together with
counsel fees. ANI is defending on the ground that it has no obligation to make any payment because of the consent to settlement
clauses in the ANI policies issued to Babcock/Atlantic.

At the status conference, the parties requested that I address their disagreement over the legal standard to be applied in deter-
mining ANI’s insurance coverage obligations:

The standard proposed by Babcock/Atlantic is as follows:

If an insurer breaches its duty to consent to a reasonable settlement within insurance limits, the insured may settle
without the insurer’s consent, without forfeiting its insurance coverage, provided the settlement is reasonable and
entered into in good faith. Plaintiffs’ Motion for Ruling on the Legal Standard, Proposed Court Order.

The standard proposed by the ANI is as follows:

This articulation of the bad faith standard which follows from Cowden and its progeny should apply here. Accordingly,
the Court should enforce ANI’s Consent-To-Settlement Clauses and bar coverage for the insureds’ settlements unless
B&W and ARCO can show by clear and convincing evidence that: (a) there was no real chance of a defense verdict in
the Hall Action; (b) there was little possibility of a verdict or settlement within policy limits; (c) ANI’s decision to pro-
ceed to trial rather than settle was not based on its bona fide belief, predicated upon all of the circumstances of the
case, that there was a good possibility of winning; and (d) ANI’s decision to litigate rather than settle was made dis-
honestly. ANI’s Memorandum of Law Regarding the Legal Standard at 15-16.

My July 20, 2009 court order, agreed upon by the parties, states:

…The parties shall submit cross motions to determine the legal standard to be applied in determining the coverage
obligations of the insurer in the circumstance where an insured settles an underlying covered claim without the con-
sent of the insurer. The motions shall be limited to the legal standard and the policy language applicable to such stan-
dard and shall not address the specific facts to be applied to the standard….

Babcock/Atlantic states that ANI’s policies contain standard consent to settlement clauses and, in support thereof, sets forth this
chart (Plaintiffs’ Motion at 31):

ANI correctly states that the clear and unambiguous language of the policies provides that ANI has no obligation to reimburse
Babcock/Atlantic for any funds that Babcock/Atlantic paid to settle the case. See ANI Liability Policy Language described above.
Babcock/Atlantic contends that the courts will not enforce standard consent to settlement clauses where the insured, acting in good
faith, enters into a reasonable settlement at or below the policy limits.

ENFORCEABILITY OF CONSENT TO SETTLEMENT CLAUSES
The enforceability of a consent to settlement clause may be raised in three scenarios.

FIRST SCENARIO
The defendant’s insurance company refuses to provide coverage or to provide a defense. The policy limits are $1 million. The
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defendant settles the case for $1 million and looks to the insurance company for reimbursement.

SECOND SCENARIO
The policy limits are $1 million. The plaintiff in the underlying action will settle for $1 million. The defendant’s insurance com-

pany—which is providing a defense and is not disputing coverage—rejects the offer.
The jury returns a verdict of $2 million.
Following the verdict, the insurance company pays the policy limits of $1 million. The insured contends that the insurance com-

pany is obligated to pay the full amount of the verdict because of its failure to settle the case within the policy limits.

THIRD SCENARIO
The policy limits are $2 million. The plaintiff in the underlying action will settle for $1 million. The insurance company—which

is providing a defense and is not disputing coverage—turns down the offer to settle for $1 million over the objections of the insured.
The insured settles the case for a payment of $1 million and proceeds against the insurance company for reimbursement.

STANDARDS GOVERNING SCENARIO ONE
Most jurisdictions, including Pennsylvania, require an insurance company that refuses to provide coverage and a defense, to

reimburse the insured for any reasonable settlement even though the insurance company did not consent to the settlement. See 14
Couch on Insurance 3d §202:8 (2005).

In Alfiero v. Berks Mutual Leasing Co., 500 A.2d 169 (Pa.Super. 1985), the primary carrier paid its policy limits and the excess
carrier denied coverage and refused to provide a defense. Ultimately, the claim was settled within the policy limits of the excess
carrier. Garnishment proceedings were commenced by the assignee of the insured against the excess carrier.

The trial court permitted recovery against the excess carrier for the unsatisfied portion of the settlement. The Superior Court
affirmed, stating that the excess carrier breached its duty to act in good faith and repudiated its contract of insurance by repeat-
edly denying any and all obligations to defend or to indemnify. “Under these circumstances, Berks could properly negotiate a
settlement directly with Alfiero so long as it was done in good faith and the settlement was fair and reasonable. The settlement
was not unreasonable merely because Berks sought to protect the assets which it used in conducting business.” Id. at 172 (cita-
tions omitted).

Also see Barr v. General Accident Group Ins. Co. of North America, 520 A.2d 485, 489 (Pa.Super. 1987) (“We think the insured
should be allowed, as soon as the insurer denies coverage, to protect its interests by negotiating a settlement.”).

STANDARDS GOVERNING SCENARIO TWO
This Scenario is governed by Cowden v. Aetna Casualty and Surety Co., 134 A.2d 223 (Pa. 1957), and its progeny. In Cowden,

the underlying lawsuit would have settled if the insurance company had been willing to pay the policy limits. The verdict exceed-
ed the policy limits. In this lawsuit, the insured sought to recover the amount by which the verdict exceeded the policy limits.

The Court described the question raised by the appeal as follows:

The basic question of law raised by this appeal relates to the nature and extent of the duty owed to an insured by his insur-
er against liability for personal injury to others where the insured, by the terms of the policy, cedes to the insurer the right
to control litigation (falling within the insurance coverage) including possible settlement of the claim against the insured
when it is apparent that a recovery, if adversarially obtained, will exceed the maximum limit of the insurer’s liability
under the policy. Id. at 227.

The Court ruled that the insurer’s right to control the litigation is not absolute. While it is the insurer’s right under the policy
to make a decision as to whether a claim should be litigated or settled, “it is not a right of the insurer to hazard the insured’s finan-
cial well-being.” Id. at 228. There is an obligation of good faith which “requires that the chance of a finding of nonliability be real
and substantial and that the decision to litigate be made honestly.” Id. The Court stated that there is a requirement that the insur-
er also consider the interests of the insured which requires a balancing of the interests of the insurer and insured in a manner such
that the insurer “treat the claim as if it were alone liable for the entire amount. But, that does not mean that the insurer is bound
to submerge its own interest in order that the insured’s interests may be made paramount. It means that when there is little pos-
sibility of a verdict or settlement within the limits of the policy, the decision to expose the insured to personal pecuniary loss must
be based on a bona fide belief by the insurer, predicated upon all the circumstances of the case, that it has a good possibility of
winning the suit.” Id. Finally, the Court stated that “bad faith, and bad faith alone” is the requisite to render the insurer liable and
that “bad faith must be proven by clear and convincing evidence.” Id. at 229.

In Birth Center v. St. Paul Companies, Inc., 787 A.2d 376 (Pa. 2001), the Pennsylvania Supreme Court looked to Cowden in con-
sidering when an insurance company is obligated to satisfy a verdict in excess of the policy limits where the claims could have set-
tled within the policy limits. In the second paragraph of the Opinion, the Court stated, “Where an insurer refuses to settle a claim
that could have been resolved within policy limits without ‘a bona fide belief…that it has a good possibility of winning,’ it breach-
es its contractual duty to act in good faith and its fiduciary duty to its insured. Cowden v. Aetna Casualty and Surety Co., 389 Pa.
459, 134 A.2d 223, 229 (1957).” 787 A.2d at 379.

Also see footnote 16 of the Birth Center Opinion:

FN16. An insurer, who acts in bad faith by unreasonably refusing to settle a case, may be liable for the full amount of a
verdict notwithstanding that the verdict exceeds the insured’s policy limits. Cowden, 389 Pa. 459, 134 A.2d 223. In
Cowden, we stated that an insurer:

may be liable for the entire amount of a judgment secured by a third party against the insured, regardless of any lim-
itation in the policy, if the insurer’s handling of the claim, including a failure to accept a proffered settlement, was
done in such a manner as to evidence bad faith on the part of the insurer in the discharge of its contractual duty.

Id. at 224. See also Gray v. Nationwide Insurance Co., 422 Pa. 500, 223 A.2d 8 (1966). 787 A.2d at 388 n.16.

In 2007, in Toy v. Metropolitan Life Ins. Co., 928 A.2d 186 (Pa. 2007), the Pennsylvania Supreme Court concluded that the pur-
pose of the bad faith statute (42 Pa.C.S. §8371) was to extend the case law governing an insurer’s failure to accept a settlement
demand within policy limits to also cover an insurer’s failure to make payments allegedly due to the insured under the insurance
policy between the insured and insurer. In this Opinion, the Court summarized the case law governing an insurer’s failure to set-
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tle as follows:

In Cowden v. Aetna Casualty and Surety Company, 389 Pa. 459, 134 A.2d 223 (1951), this Court considered whether
the evidence presented in the action between insured and insurer was sufficient to justify the jury’s finding that in
deciding to proceed with the trial to verdict, the insurer was guilty of bad faith in arriving at its decision. Even though
we upheld the judgment n.o.v. entered for the insurer on the grounds that the evidence was insufficient to impose lia-
bility upon the insurer, we acknowledged that “the contractual relationship under an indemnity policy was one requir-
ing ‘a high degree of good faith in the conduct of the indemnity company’s counsel generally’”; that the insurer “must
act with the utmost good faith” toward the insured in disposing of claims in third-party actions where there is little or
no likelihood of a verdict or settlement within policy limits; and that the manner by which an insurer handles the
defense of an third-party action can give rise to a claim by the insured that the insurer acted in bad faith. Id. at 229
(quotations omitted). We also noted that Pennsylvania was joining the jurisdictions throughout the country that had
held that an insurer may be liable for the entire amount of a judgment secured by a third party against the insured,
regardless of any limitation in the policy, if the insurer’s handling of the claim, including a failure to accept a prof-
fered settlement, was done in such a manner as to evidence bad faith on the part of the insurer in the discharge of its
contractual duty. Id. at 227-28. See also Gray v. Nationwide Mutual Insurance Co., 422 Pa. 500, 223 A.2d 8 (1966) (con-
firming Cowden’s holding). 928 A.2d at 198.

COWDEN CONTINUES TO GOVERN SCENARIO TWO
Babcock/Atlantic states that the Cowden requirement of a showing of bad faith is no longer good law. Instead, it is now the law

of Pennsylvania that a consent to settlement clause will not be enforced unless the insurer can establish substantial prejudice
resulting from the breach.

Babcock/Atlantic’s argument is based on its contention that the Cowden line of cases has been superseded by Brakeman v.
Potomac Ins. Co., 371 A.2d 193 (Pa. 1977). In Brakeman, the Pennsylvania Supreme Court held that an insurance company cannot
deny coverage based on the breach of a notice clause without establishing prejudice. Babcock/Atlantic contends that Brakeman
established a general principle that the courts will not enforce provisions within an insurance contract which deprive the insured
of coverage without a showing of prejudice.

There are several serious difficulties with this argument. First, nothing in the Brakeman Opinion suggests that it is intended to
apply to other policy provisions. To the contrary, the Opinion of the Court, the Concurring and Dissenting Opinion, and the
Dissenting Opinion were concerned with the purpose of policy provisions requiring that notice be given within a certain time.

Second, Pennsylvania case law continues to look to Cowden where the insured seeks recovery beyond the policy limits because
of the insurance company’s unwillingness to settle within the policy limits. The Toy and Birth Center Opinions of the Pennsylvania
Supreme Court would not have been referring to Cowden and Gray in discussing a claim by the insured against an insurance com-
pany that failed to settle within the policy limits if Brakeman had superseded the Cowden line of cases.

Finally, Brakeman does not easily extend to consent to settlement clauses. Where there is late notice, the insurance company is
in a position to show that it was actually prejudiced. However, where a settlement offer is accepted by the insured while the case
is pending, what might have happened if the settlement had not been reached at that time is highly speculative. Because the inter-
ests of the insurance company differ from the interests of the insured, I have no doubt that settlements reached where the insur-
ance company retains control will generally be more favorable to the insurance company than settlements reached by the insurer.
However, it is difficult to establish that this is true in an individual case.

Where timely notice was not provided, either the insurance company has been or has not been prejudiced. However, as I dis-
cuss in greater detail at pages 15-16 of this Opinion, there is a wide range of decisions to accept or to reject settlement demands
that may meet a reasonableness standard. Consequently, a finding that the insured’s decision to accept a settlement over the objec-
tions of the insurer was reasonable, does not mean that the insurer’s decision not to settle at this time was unreasonable.

At oral argument, I asked counsel for Babcock/Atlantic to identify the cases (excluding UIM cases) which best support its posi-
tion that Brakeman has been extended to consent to settlement clauses. Babcock/Atlantic cited two federal court opinions and a
common pleas court opinion, none of which is either persuasive or controlling.

The earliest case upon which Babcock/Atlantic relies is Trustees of the University of Pennsylvania v. Lexington Ins. Co., 815
F.2d 890 (3d Cir. 1987). In that case, the insurance company refused to provide a defense on the ground of late notice. The insured
then settled within the policy limits and in this lawsuit sought to recover from the insurance company.

The Court applied the Brakeman rule solely for the purpose of upholding a jury determination that late notice did not forfeit
the protection of the excess policy.

The Court then considered whether to require the insurance company to honor the settlement, which was within the policy lim-
its, between the injured party and the insured. It followed the ruling in Alfiero v. Berks Mutual Leasing Co. that once the insurer
has repudiated the contract of insurance, its insured must be allowed to negotiate a settlement that protects the interests for which
it purchased the insurance, subject to the requirements of reasonableness and good faith. Id. at 901-02. Thus, the only remaining
issue was whether the settlement was reasonable and in good faith.

In summary, this is a Scenario One case in which the insured was permitted to enter into a reasonable settlement in good faith
because the insurance company had denied coverage and refused to provide a defense.

Babcock/Atlantic next cites Granary Associates, Inc. v. Evanston Ins. Co., 2000 WL 1782544 (E.D. Pa. 2000) (unreported
Memorandum and Order of Court). In this case, after the insurance company denied coverage, the insured settled the claim and
sought reimbursement from its insurance company. The Court rejected the insurance company’s contention that it was relieved of
its obligation to cover the claim because the insured had breached the consent to settle clause.

This is also a Scenario One fact situation that is governed by Alfiero. However, the Court, instead of citing Alfiero, conclud-
ed that the Brakeman rule extends to consent to settle clauses. It stated that while the Brakeman decision and its progeny deal
exclusively with the failure to provide notice and not the absence of consent to the settlement, this is a distinction without a
difference.

The third case upon which Babcock/Atlantic relies is Resource America, Inc. v. Certain Underwriting Members of Lloyd’s, 2004
WL 2580554 (C.P. Phila. 2004). The Court (without any persuasive citations in support of the ruling) supports Babcock/Atlantic’s
position that Brakeman should be applied to a consent to settle clause.1 Furthermore, in this case, the Court was considering a pro-
vision in the insurance policy stating that the insurer’s consent to a settlement “shall not be unreasonably withheld….” Resource
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America, supra at 4 n.3.
Babcock/Atlantic also relies on case law considering insurance policies which provide UIM coverage including Nationwide

Mutual Ins. Co. v. Lehman, 743 A.2d 933 (Pa.Super. 1999), and Daley-Sand v. West American Ins. Co., 564 A.2d 965 (Pa.Super.
1989). Policies providing UIM coverage include a provision that the insurance company will not provide UIM coverage for
bodily injury sustained by the insured if the insured settles the underlying personal injury claim without the insurance com-
pany’s consent.

In Daley-Sand, the Court stated that the appeal presents the question of whether underinsured motorist coverage required by
the Motor Vehicle Financial Responsibility Law is sufficiently nullified by the operation of a consent to settle clause so that the
public policy of the Commonwealth, as expressed in the Motor Vehicle Responsibility Law, is contravened. Id. at 961. The Court
concluded that the withholding of consent because of a concern that future subrogation interests will be jeopardized unreasonably
frustrates the legitimate expectations of the insured victim. “Therefore, we now hold that the law of this Commonwealth requires
that we see to it that clear public policy requiring UIM coverage not be frustrated by conflicting clauses in an insurance contract.”
Id. at 971.

The Lehman Opinion reached the same result. The Court, citing Daley-Sand, held that the settlement of the underlying case
without the consent of the insured did not defeat UIM coverage where the insurance company could not show that it justifiably
withheld consent.

In Lehman, the Court stated that Brakeman offered guidance. The purpose of a clause barring a suit to recover UIM benefits
unless the insured has consented to the settlement of the underlying tort action is to protect viable subrogation rights. The clause
operates as a forfeiture of the statutory right to UIM coverage where the consent is withheld when the insurer has no viable sub-
rogation rights. Id. at 940-41.

The UIM cases have nothing to do with the right of an insurance company to manage litigation in which it is providing cover-
age and a defense. The balancing in the UIM cases of the contractual subrogation rights of the insurance company against the
statutory rights of the insured to UIM coverage offers no guidance to a court that is considering when and to what extent the con-
tractual right to control the litigation in an underlying tort action against the insured will be enforced.

SCENARIO THREE
The present case is not a Scenario One fact situation (insurance company refuses to provide coverage or a defense) or a Scenario

Two fact situation (verdict in excess of policy limits where the insurance company could have settled the case within the policy
limits) but, instead, is a Scenario Three fact situation in which the insured settled within the policy limits over the objection of its
insurance company that was providing coverage and a defense.

The parties have not cited, and I am not aware of, any Pennsylvania appellate court case law that has addressed an insured’s
indemnification claim against an insurer to recover money the insured paid to settle a claim where (1) the claim was settled within
the policy limits, (2) the insurer was providing coverage and a defense, and (3) the insurer disagreed with the decision to settle.

As I previously stated, each party has submitted a proposed standard to be applied in determining the coverage obligations of
the insurer in the circumstances where an insured settles an underlying covered claim without the consent of an insurer that is
providing coverage and a defense. Neither party offers a fallback position. Thus, my task is to determine which proposed standard
is most consistent with the Pennsylvania case law.

The insured is seeking a ruling that the court should recognize its decision to settle rather than the decision of the insurance
company not to settle as long as the settlement is reasonable and entered into in good faith. See standard proposed by
Babcock/Atlantic at page 2 of this Opinion.

Since there are no formulas for valuing personal injury claims, there is a wide range of decisions to accept or to reject settle-
ment demands that may meet a reasonableness standard. Furthermore, negotiating tactics also come into play in determining
whether conduct is reasonable. A decision by an insurance company to reject what would appear to be an attractive demand is not
necessarily unreasonable because of the possibility that an even more attractive demand may be made in the future coupled with
a belief that the demand which the insurance company is rejecting will be available at a later date. See, e.g., Trustees of the
University of Pennsylvania v. Lexington Ins. Co., supra, where the Court recognized the danger that the insured would enter into
an unreasonably high settlement (815 F.2d at 901 n.1) and that “At the margins, a settlement’s good faith and reasonableness may
be hard to disprove.” Id. at 902.

Because many decisions can meet the reasonableness standard, if I accepted plaintiffs’ proposed standard, I would be transfer-
ring to the insured the authority which the policy gives to the insurer to control the litigation. Furthermore, I would be applying
the same standards that are applied in Scenario One where the insurer has denied coverage and is not providing a defense.

It is in the insured’s interest that the case be settled at any amount within the policy limits. It has no incentive to reject a demand
that is at the high end of a reasonableness standard. It is the insurer’s interest, on the other hand, to resolve the case through a
defense verdict or a payment at the low end of the reasonableness standard. Consent to settlement clauses should be enforced in
Scenario Three fact situations because they permit the entity whose money is at stake to negotiate with the other side and to try
those cases that may result in a defense verdict or a verdict less than the final demand.

For these reasons, I reject Babcock/Atlantic’s contention that the standards governing Scenario One should also govern Scenario Three.

ANI’S PROPOSED STANDARD
I next consider ANI’s proposed standard: the Scenario Two standard established by Cowden and its progeny. ANI states that

this standard that it is proposing does not give ANI an “unfettered” right to control settlement, or to otherwise adopt unreason-
able” positions. Rather, the right to control settlement decisions is bounded by a duty to consider in good faith whether to settle or
try covered claims.2 ANI’s Reply Brief, p. 5.

I agree with ANI that the use of the Cowden standard, as opposed to the standard proposed by Babcock/Atlantic (see page 15
of this opinion), is more consistent with Pennsylvania case law. In the Cowden fact situation in which the insured has been harmed
by the decision of the insurance company not to settle, the consent to settlement clause protects the insurance company’s decision
unless bad faith is established. It would be difficult to justify the use of a more relaxed standard for the situation in which
Babcock/Atlantic might never have been harmed by the decision of ANI to oppose the settlement which Babcock/Atlantic proposed.

I recognize that in Cowden, the insured was seeking recovery in excess of the policy limits but this would not justify the adop-
tion of the only standard proposed by Babcock/Atlantic that the insurance company that is providing a defense and coverage loses
its contractual right to control the litigation without any showing of bad faith.
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For these reasons, I will enter a court order which selects the Cowden standard proposed by ANI3 to govern the situation in
which an insurance company that is providing coverage and a defense does not consent to a settlement within policy limits pro-
posed by the insured.

ORDER OF COURT
Upon consideration of the motions of the parties for a ruling on the legal standards to be applied in determining ANI’s insur-

ance coverage obligations,
It is ORDERED, ADJUDGED, AND DECREED that the Cowden standard will be applied in this litigation upon a showing that

ANI did not give its consent to a settlement proposal within policy limits at a time when ANI was providing coverage and a defense.

BY THE COURT:
/s/Wettick, J.

Dated: December 1, 2009

1 The Court cited Daley-Sand v. West American Ins. Co., 564 A.2d 965 (Pa.Super. 1989)—uninsured motorist coverage; Alfiero,
supra—Scenario One; and Birth Center, supra—Scenario Two.
2 ANI states that an insurer either acts in good faith or bad faith. ANI Reply Brief at 5 n.1.
3 While I am adopting the Cowden standard, I do not consider at this time what Babcock/Atlantic must show in order to establish
bad faith.
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Borough of Brentwood, a Municipal Corporation, and
Political Subdivision of the Commonwealth of Pennsylvania v. Robert D. Butelli

Declaratory Judgment Act—Employment Contract—Chief ’s Act

1. A municipal employment contract that fails to state a definitive term of years for the duration of the contract is against pub-
lic policy and therefore illegal under Pennsylvania law.

2. Under the Chief ’s Act, the minimum amounts a municipality is required to pay are set forth and a municipality can agree to
a salary calculation that is in excess of the minimum amount set forth in the Act.

3. A municipal contract that fails to state a definite term of years for an employment contract is voidable by either of the par-
ties thereto.

(Joseph H. Bucci)
George S. Gobel and Robert G. Xides, Jr. for Plaintiffs.
Michael J. Colarusso for Defendant.
No. GD 06-011359. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., October 8, 2009—This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The Borough of Brentwood (“the Borough”) seeks a declaration from this Court that an employment contract (“the Contract”)

with Defendant, its Chief of Police, is either null and void or terminable at will. We conclude it is not null and void but is terminable
at will, and further conclude that no attempt at actual termination has yet taken place.

The Contract was entered into on October 18, 2005 and contains no specific termination date. The Chief undisputedly has civil
service protection and cannot be removed from his position except for cause. The Contract essentially provides that same termi-
nation date. However, the Contract also sets the terms of the Chief ’s salary and benefits for the indefinite future. In addition, it
provides for a calculation of his salary increases based on the same percentage increase that the highest paid union officer would
receive via Plaintiff ’s periodic negotiations with the bargaining unit that represents the rank and file. This provision would appear
to track the Chief ’s Act, 43 P.S. §218, but the Borough points out that §218 refers to dollar amounts not percentage increases which
would result in a much higher salary for the Chief than §218 provides.

The Borough has several arguments:

1) The Contract was approved by Borough’s Council by Motion rather than by a Resolution or Ordinance with appropri-
ate notice and advertising.

2) If the Contract was approvable by Motion, then the approval was an administrative action and the Contract is ter-
minable at the will of the Borough and its new council.

3) The Contract was approved by a council that was effectively, if not technically, a “Lame Duck,” without authority to
bind future councils.

4) Contracts for an indefinite period rather than for a term of years are illegal under Pennsylvania Law.

We conclude that the last argument is the most persuasive and base our declaration in favor of the Borough primarily on that.
However, there are other issues we must address in order to frame the declaration properly.

1. Council has not yet voted upon rejecting the Contract.
The Minutes of the Meeting of April 11, 2006 (p. 3, ¶M-4) indicate that the purpose of the instant Action for Declaratory

Judgment was that

there is a lot of discussion as to the validity of the Contract, dated October 18, 2005. To authorize the Solicitor to have the
Court decide and the Court will make the determination whether the Contract is valid or invalid. If the Court rules it is
valid, that is the end of the issue. If it is ruled invalid, the Chief of Police will still have the protection of Civil Service as
well as the “status of a public employee of the Borough of Brentwood.”

There is nothing in this portion of the Minutes (cited by Plaintiff) to suggest that Council rescinded the Contract as Plaintiff sug-
gested in its argument or otherwise rejected it. At most, council unanimously left a contentious and difficult legal issue to the Court.

Therefore, even though we have concluded, as discussed below, that portions of the Contract are terminable at will, no express
attempt to do so has yet occurred although some of the contract benefits have been withheld.

2. The Contract is not void ab initio and Defendant need not return certain payments to Plaintiff.
The Borough argues that Defendant should be required to return to the Borough the value of all salary and benefits that have

been paid under the Contract which are in excess of what those amounts would have been under the prior Contract which would
have ended as of December 31, 2005. For this to occur, our ruling would have to be that the Contract was void ab initio and not
merely voidable. The Borough has three bases for this contention, first that the execution of the Contract with the Chief was leg-
islative in nature and should have been advertised and not merely administrative which could have been done by motion; second,
that it was entered into by what was effectively a Lame Duck council; and, third, that a contract for an indefinite term is against
public policy. We reject the first two arguments and will not discuss them further herein. The third argument, however, has some
merit and warrants the alternative relief sought by the Borough.

The Contract itself is very simple. According to Defendant, it merely recites what he is entitled to under §218. His salary under
that Act would be “not less than the same dollar increase including fringe benefits excluding overtime and festive holiday pay as
received by the highest ranking police officer participating in the bargaining unit.” Under the Contract, however, he receives the
same percentage increase as that received by the highest ranking officer under the collective bargaining agreement. In other
words, the salary calculation does not track the Chief ’s Act.

We do not conclude that this defect is fatal to the contract, however. If the Chief’s Act applied to Chief Butelli, council could not pay him
less than called for by the Act. The Borough Council in place at the time could approve whatever higher salary it deemed appropriate.
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Current council is free to terminate the contract if they so choose, and they and the Chief may then negotiate a new contract for
a term of years.

CONCLUSION
We declare as follows:
The contract entered into between the parties was not void ab initio but is voidable, due only to the indefinite term. Borough

Council has not yet attempted to terminate the contract at issue. The contract remains in effect until it is terminated. Chief Butelli
does not owe any refund of the salary and benefits he has already earned under the contract. The Borough is directed to release
to him any portion of the salary and benefits that may have been withheld.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: October 8, 2009

Value Ambridge Associates, LP, Pennsylvania Limited Partnership v.
International Glass Products, LLC, a Pennsylvania Limited Liability Company

Petition to Open Confessed Judgment

1. In an action to open or strike a confessed judgment, the moving party bears the burden to adduce evidence that would sup-
port its contention that the instant judgment was improperly confessed.

2. Where the subject matter of the confessed judgment is a Note that is clear and unambiguous on its face, in the absence of
fraud or a latent ambiguity regarding the understanding of the parties to the Note, the language of the Note will be controlling and
judgment will not be opened.

3. Where issues arise in a petition to open a confessed judgment that require additional evidence and cannot be decided mere-
ly on the documents, a Petition to Open will be granted and further evidence shall be taken on the issues in contention.

(Joseph H. Bucci)
Brenda B. Sebring and William E. Otto for Plaintiff.
Charles L. Caputo for Defendant.
No. GD 08-005946. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., October 9, 2009—Defendant filed a Petition to Open or Strike Confessed Judgment based on there not having been

a default which would have warranted the confession of judgment. There is also a contention by Plaintiff that Defendant’s instant
Petition is untimely, with Defendant contending that Plaintiff did not serve Defendant properly with notice of the filing of the con-
fessed judgment. We have assumed for purposes of argument that the Petition was timely, or if late, that it is at most only 12 days
late and that there is no prejudice to Plaintiff given the timely filing of a similar Petition at GD 08-5944, where a much larger con-
fessed judgment (almost $2 million) for past due and accelerated rents is at issue.

Defendant has the burden here to adduce evidence which, if believed, would support its contention that the instant judgment
on a note (“the Note”) was improperly confessed. We have already indicated, at oral argument, that there is no basis to strike the
judgment, despite the possible $4,000 mistake as to late charges that were included. We took under advisement the question of
whether the judgment should be opened. Defendant has offered two bases for opening, (1) that the Note at issue was payable only
so long as Defendant was a tenant of Plaintiff, and since the Lease has expired, Defendant’s duty to pay on the Note no longer exists,
and (2) that payments on the Note were not due (i.e. payments were excused) if Defendant was in default as to certain Senior Debt
or its “replacement.” Ancillary to the second argument is the issue of whether there was in fact a replacement of the Senior Debt.
Defendant contends there was a replacement and further contends that Plaintiff even knew of the replacement since it had signed
a “landlord waiver” related to the replacement when that loan was closed.

1. Whether or not the Note and the Lease were co-terminous depends on oral representations alleged to have been made to
Joseph Nocito, Jr. at the closing of the assignment of the Lease.

The depositions provided to the Court for review were of the following individuals: Joseph Nocito, Jr., Chief Executive Officer
of Defendant; Gene Pash, President of Plaintiff; Joseph Nocito, Sr., father of Joseph Nocito, Jr.; Hurst Bartley, former employee
and a former owner of Defendant and of Accuglass. Mark Scioscia was not deposed, nor was the other signatory to the Note, whose
name is illegible and who “attests” as “President” of an unspecified entity. All references herein to “Mr. Nocito” refer to Joseph
Nocito, Jr., the son. According to the Petition, Answer and the related exhibits and depositions, the Lease was assigned to Defendant
after it took over the assets of original Lessor of Plaintiff, Accuglass. Two of the principals in both Accuglass and Defendant had
guaranteed the Lease obligation of Accuglass. Those two individuals are Mark Scioscia and Hurst Bartley.

Apparently, at the closing of the assignment of the Lease to Defendant, Plaintiff would not consent to the assignment unless
Defendant also agreed to execute the Note at issue. Mr. Nocito agreed to execute the Note on behalf of Defendant only after he was
assured that Defendant’s obligations under the Note would expire when Defendant’s Lease with Plaintiff expired. The Note at
issue, however, makes no mention of the prior guaranties surviving the satisfaction of the Accuglass obligation by the Note, nor of
those guaranties being somehow transferred for the benefit of Defendant. While there is evidence (his own deposition testimony)
that Mr. Nocito was told this, he says only that Mr. Scioscia and “the attorneys” told him that. In particular, there is no evidence
that anyone acting on behalf of Plaintiff led Mr. Nocito to believe that the prior obligor under the Note (Accuglass) and its two guar-
antors, Mark Scioscia and Hurst Bartley, would, in effect, be reinstated as the sole obligors if Defendant’s obligations under the
Lease were terminated.

Since the Note is unambiguous on its face, Defendant had to adduce evidence to suggest either that there was fraud in the



february 26 ,  2010 page 71

inducement and that Plaintiff or its agents committed that fraud, or that there was a latent ambiguity (there being no patent one)
that would permit further inquiry regarding the understanding of the parties of what the Note meant. There is no contention that
there is a latent ambiguity that would support Defendant’s position regarding the Note being co-terminous with the Lease and we
have discerned none. In addition, there is no evidence that anyone on behalf of Plaintiff induced Defendant to sign the Note based
on that misrepresentation.

Defendant is bound by the language of the Note, which is silent as to early termination of Defendant’s obligation and as to any-
one else being a contingent obligor of any sort. The Note, therefore, does not expire with the Lease. Defendants’ recourse, if any,
would be against the persons who assured him that the Note would expire with the Lease or that the guarantors of the Accuglass
debt would somehow remain guarantors of Defendant’s debt without any need for a new writing to that effect.

2. The question of whether or not the debt defaulted on was a “Replacement” of the Senior Debt requires evidence not of record.
Plaintiff ’s central argument was that there was no “replacement” of the Senior Debt Defendant owed to Fifth Third Bank.

Defendant says there was a replacement and points out that Plaintiff had to know the new loan was a replacement as it was asked
to (and did) sign a landlord waiver in connection with that loan. Plaintiff says this issue can be decided on the documents. However,
there are issues beyond the documents which require evidence, such as the records that support each side’s contention of what the
Senior Debt covered and what the alleged Replacement Debt covered, and so forth.

That being the case, the Petition to Open must be granted. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: October 9, 2009
ORDER OF COURT

AND NOW, to-wit, this 9th day of October 2009, after consideration of Defendant’s Petition to Open or Strike Confessed
Judgment, as well as the Answer thereto, the Complaint itself, the depositions and exhibits presented, and the briefs and arguments
of counsel, it is hereby ORDERED that the Petition is GRANTED in part, and the captioned judgment is opened, for the reasons
set forth in the accompanying Memorandum in Support of Order.

It is further ORDERED that the judgment is modified to eliminate the relatively minor amount included for a 5% Late Charge,
and the correct amount of the judgment is $90,415.94.

BY THE COURT:
/s/Friedman, J.

Giant Eagle, Inc., a Pennsylvania Corporation v.
Maria Associates, a Pennsylvania Limited Partnership

Declaratory Judgment Action—Construction of a Commercial Lease Agreement—Right to a Jury Trial

1. Where defendant asserts a right to a jury trial in its first responsive pleading, failure by the plaintiff to object to the request
for a jury trial by preliminary objections, or raising the issue at the time the praecipe for trial is issued, or during conciliation con-
ference with the Judge, will not sustain an allegation of waiver to a party’s right to request trial by jury.

2. The mere filing of a counterclaim and the use of boilerplate language in the “wherefore clause” does not entitle one to a right
to trial by jury.

3. In an action brought under the Declaratory Judgment Act, whether there is a right to jury trial depends on what the under-
lying cause of action would have been in the civil action. Where the underlying action sounds in breach of contract, a defendant is
entitled to a jury trial to resolve disputed questions of fact.

(Joseph H. Bucci)
James S. Larrimer for Plaintiff.
Maurice A. Nernberg for Defendant.
No. GD 08-0011478. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Strassburger, J., October 20, 2009—Giant Eagle, Inc. [Giant Eagle] commenced this action by filing an action for declaratory

judgment and requesting that the Court construe the terms of a lease agreement between Giant Eagle, as tenant, and Maria
Associates [Maria], as landlord, and declare that said terms permit Giant Eagle to sublet the subject leased premises to a third
party. In response, Maria opposed Giant Eagle’s request for a declaratory judgment and also filed a counterclaim requesting that
the Court reform the contract so as to prohibit Giant Eagle from subletting the leased premises to a third party unless it also sub-
lets an adjacent separately-leased property to the same third party. Maria claims that it is entitled to reformation based upon an
alleged mutual mistake and/or fraud.

Maria filed a jury trial demand in its initial pleading, preliminary objections.
Eventually, the case was scheduled for trial on September 17, 2009.
In a joint motion for continuance presented to me on August 31, 2009, it was averred that a dispute existed as to whether a right

to jury trial existed. I granted the continuance and issued a briefing schedule regarding the right to a jury trial.

Waiver
Maria asserts that Giant Eagle waived any claim that no right to a jury trial exists by failing to raise the issue by (1) filing pre-

liminary objections to Maria’s preliminary objections (2) not raising the issue in its praecipe for issue, and (3) not raising it dur-
ing a conciliation with Judge Folino. Since Giant Eagle had no obligation to raise this issue at any of those stages, I find that the
issue has not been waived.
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Counterclaim
The parties dispute whether the counterclaim, seeking reformation of the contract, entitles Maria to a jury trial. The counter-

claim is irrelevant to the question of entitlement to a jury trial. If the complaint sounds only in equity (or since the merger of law
and equity, what was formerly equity), any counterclaim is an assent to try the counterclaim in equity, i.e., to the court and not a
jury. Geisinger Clinic v. DiCoccio, 606 A.2d 509 (Pa.Super. 1992); Rosenberg v. Rosenberg, 419 A.2d 167, 169 (Pa.Super. 1980).1

Prayer for Other Relief
Maria asserts that because Giant Eagle in its “wherefore clause” to its complaint prays for “such other relief as the Court deems

just,” it is seeking money damages and thus there is an entitlement to a jury trial. This obviously proves far too much. That boil-
erplate language appears in every complaint seeking equitable relief, and if Maria were correct, there would be an entitlement to
a jury trial in every such case. The “wherefore clause” does not provide an avenue to a jury trial.

Interpretation of the Contract
The Declaratory Judgments Act, Act of July 9, 1976, P.L. 586, 42 Pa.C.S.A. §7539 (b), provides:

(b) Jury trial.—When a proceeding under this subchapter involves the determination of an issue of fact, such issue
may be tried and determined in the same manner as issues of fact are tried and determined in other civil actions in
the court in which the proceeding is pending.

As interpreted by the commentators and appellate courts, whether there is a right to jury trial in a declaratory judgment action
depends on what the underlying cause of action would have been. Goodrich Amram states: § 1601(b):1

Although the Rule deals with the right to trial by jury, it gives no specific guidance on the existence of the right.
Therefore, the existence of a right to jury trial on disputed issues of fact will be a matter of determination in each action
where only declaratory relief is sought. If the right is claimed and disputed, the court must determine the issue on the
basis of the nature of the cause of action, the right to be enforced, and the “other civil action” which would be brought
to enforce it if declaratory judgment did not exist. In an action brought only for declaratory relief, the right to jury trial
must be determined as though the appropriate “other civil action” had been brought. For example, if, in the absence of
declaratory judgment, the cause of action would be enforced by an action for money damages, with a constitutional right
to trial by jury, that right would exist as to any issues of fact if an action for declaratory judgment only were brought
with respect to that cause of action, whether or not the money damages were claimed. (footnotes omitted).

See Geisinger, supra.

Because the underlying action here is breach of contract, Maria is entitled to a jury trial to resolve any disputed questions of fact.
The case will remain as a jury trial.

STRASSBURGER, J.
October 20, 2009
1 Coincidentally, this case marked the first time in my tenure on the bench that I was reversed. Unfortunately, it was not the last.

Jerry Y. Speer and Allen W. Lebovitz, trading as Equity Real Estate v.
Center Associates Realty Corporation

Broker Commissions—Due Diligence Period

1. Trial court granted summary judgment in favor of Plaintiffs, stating that the terms of the Commission Agreement between
the parties were met and there were no other issues of material fact in dispute.

2. Trial court did not accept Defendant’s argument that a “due diligence period” in which to finalize the purchase, sale and sub-
sequent lease with a tenant was required and ultimately broken by the Plaintiffs.

3. Plaintiffs, brokers of a parcel of land, were entitled to commission of $64,260 on said parcel of land after they were the party
who procured a possible tenant for the yet-to-be-built structure, to be owned and built by Defendant, in spite of a several year delay
in closing the deal.

(Elizabeth Chiappetta)
Irwin B. Wedner for Plaintiffs.
Vincent J. Grogan and Bethann R. Lloyd for Defendant.
No. GD 06-019691. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., October 23, 2009—This case involves the scope of the agency relation between an owner of realty and its agent.

Here, the Plaintiffs, Jerry Y. Speer (“SPEER”) and Allen W. Lebovitz (“LEBOVITZ”), trading as Equity Real Estate (“EQUITY”)
contend that EQUITY had an agency relationship with the Defendant, Center Associates Realty Corp. (“CENTER”) which encom-
passed CENTER leasing certain property in a proposed development in the Borough of Munhall, Allegheny County to a separate
entity, specifically Big Lots, that was introduced to it by EQUITY.

To summarize, CENTER contends that whatever agency relationship that may have existed with EQUITY ended, and that CEN-
TER was free to deal directly with the ultimate tenant. It further asserts that EQUITY did not perform any of the work typically
associated with an agency relationship. EQUITY, however, asserts that under the Commission Agreement, infra., it is entitled to
the commission of $64,260 in that it performed the services requested, and procured the resulting lease with Big Lots. Both par-
ties are seeking Summary Judgment against the other.

The applicable rule is that Summary Judgment is to be granted only when no dispute of material fact(s) exists in the case, and
judgment is appropriate as a matter of law for the moving party. See Pa. R.C.P. 1035.2. Further, the non-moving party gets the ben-
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efit of any reasonable inference from the facts.
I. Facts

EQUITY is “engaged in the sale, leasing, management, and development of residential and commercial real estate in the
Commonwealth of Pennsylvania.” (EQUITY Complaint, ¶ 1). EQUITY has been in existence for approximately 35 years, and is
owned by LEBOVITZ and SPEER. (Lebovitz Depo., p. 4).

The background to this matter relates to property along the Monongahela River in the vicinity of Homestead, Munhall, and
Duquesne. These riverside parcels had been the sites of steel mills, which had since been razed. In 2002, the particular land in this
case, which contains 2 parcels, was being considered for development to provide large retail stores. The first parcel was being con-
sidered for development of two commercial stores, being a Family Dollar and a Goodwill. The second one was being considered by
the Big Lots retail chain. This is the one in question.

In the early part of 2002, EQUITY became involved with the marketing of this property, otherwise known as the “Munhall
Project.” In particular, it was the selling agent for Park Corporation, who owned the property.

Prior to its association with CENTER, EQUITY had been in dealings with another entity known as Park West Management, Inc.
in April, 2002 for the purchase of this property. Park West Management, Inc. (“Park West”) was a Toledo, Ohio real estate devel-
oper who had expressed interest in the “Munhall Project.” Mr. Ira Rubin, a commercial real estate salesperson and a real estate
associate with EQUITY, had been handling this matter with Park West in 2001. At that time, Big Lots was interested in the Munhall
property, and EQUITY and Park West were attempting to negotiate with Big Lots regarding the opening of a retail store on one of
the larger tracts of land. (Rubin Depo., pp. 5-8). Those negotiations were to no avail, and in turn, EQUITY contacted CENTER
regarding the purchase of the land from Park Corporation.1 (Rubin Depo., p. 12; and pp. 21-22).

The relationship with these parties commenced in or about April, 2002. During their discussions and meetings, CENTER
acknowledged that EQUITY “represented…that they had Big Lots interested in this particular site.” (Scott Depo., p. 46).
Thereafter, by way of a written letter of June 24, 2002, EQUITY set forth the terms of the relationship with CENTER regarding the
“Munhall Project.” This was faxed to Alex Scott, who is the President of CENTER, and stated as follows:

“Per our discussion last Friday, I am sending you this memorandum outlining a Commission Agreement for the
Munhall Project, as follows:

1. Big Lots Lease:
30,000 sq ft x $7.14 per sq ft x 10 years
Lease amount is $2,142,000.00
*Our Commission would be 3% or $64,260.00”

2. Goodwill Lease:
11,000 sq ft x $12.50 per sq ft x 3 years
Lease amount is $412,500.00
*Our Commission would be 3% of $12,375.00. If Goodwill stays for an additional 2 years on original lease, our com-
mission will be 3%.

Therefore: Total Commission is $64,260.00 + $12,375.00 = $76,635.00

We would like to be paid in 3 yearly installments of $25,545.00. The installment shall be paid at store opening and each
additional amount of $25,545.00 paid each year, at the beginning of the lease year.

Lease renewal will be paid in the same manner but will be on a 2% basis.

If the square footage or rents change, these figures would be adjusted accordingly.

We look forward to working with you. Sincerely,
/s/Ira Rubin
Sale Associate

(Exhibit “A” of EQUITY’s Complaint; Exhibit “H” of CENTER’s Appendix of Exhibits to its Motion for Summary
Judgment; and Exhibit “3” of EQUITY’s Appendix of Exhibits to its Motion for Summary Judgment).

On June 26, 2002, CENTER acknowledged that letter in a response fax to EQUITY. That response simply said: “The commis-
sions you have outlined in your June 24th letter are acceptable to us, subject to our accepting and completing these leases. We look
forward to working with you.” (Exhibit “B” of EQUITY’s Complaint; Exhibit “I” of CENTER’s Appendix of Exhibits to its Motion
for Summary Judgment; and Exhibit “4” of EQUITY’s Appendix of Exhibits to its Motion for Summary Judgment).

These letters confirmed the agreement that CENTER and EQUITY reached during the period of April 2002 to June 2002, when
EQUITY approached CENTER after Park West failed to purchase the property, regarding the commissions due EQUITY. Therefore,
it is clear that the “Commission Agreement” is comprised of these two letters, in toto. (Exhibit “A” of EQUITY’s Complaint; Exhibit
“H” of CENTER’s Appendix of Exhibits to its Motion for Summary Judgment; and Exhibit “3” of EQUITY’s Appendix of Exhibits
to its Motion for Summary Judgment); and (Exhibit “B” of EQUITY’s Complaint; Exhibit “I” of CENTER’s Appendix of Exhibits to
its Motion for Summary Judgment; and Exhibit “4” of EQUITY’s Appendix of Exhibits to its Motion for Summary Judgment).

Additionally, on June 26, 2002, CENTER faxed another letter to Mr. Rubin of EQUITY which stated that CENTER was making
an “offer of $800,000 for the two parcels we have been discussing in Munhall. We would try to work with the contract that has
already been drawn for these parcels, and first would like to see if our price is acceptable (to the Seller)…(w)e will have due dili-
gence items including financing, zoning, utilities, title and obtaining our major tenant lease.” (Exhibit “J” of CENTER’s Appendix
of Exhibits to its Motion for Summary Judgment; and Exhibit “5” of EQUITY’s Appendix of Exhibits to its Motion for Summary
Judgment). This is obviously CENTER’s offer to purchase the parcels.

On or about September 25, 2002, Mr. Scott made an offer of $150,000 to Mr. Rubin to purchase the first parcel from Park
Corporation. The parties agreed, and on October 24, 2003, the transfer of the property from Park Corporation to Munhall Ventures
I, of which Alex Scott is a principal, was complete, and construction and the leases for this parcel were achieved.

The second phase did not come into fruition until October 12, 2004 when Big Lots signed a Lease with Munhall Ventures II.
Munhall Ventures II is similar to Munhall Ventures I, as Alex Scott of CENTER is likewise a principal of this entity.2 (Exhibit “O”



page 74 volume 158  no.  5

of CENTER’s Appendix of Exhibits to its Motion for Summary Judgment). It is this matter that is the crux of this litigation.
The matter of Big Lots being part of the “Munhall Project” was always at the forefront. As noted earlier, Big Lots was a part of the failed

Park West deal before EQUITY even approached CENTER. (Rubin Depo., pp. 5-8). At the inception of their relationship, EQUITY even
provided CENTER with a copy of the Plot Plan for the Project, which noted Big Lots on the larger parcel. (Scott Depo., pp. 12-47).

Big Lots, through its representative, Vince Cattano, acknowledged that it had interest in opening stores in Western Pennsylvania
in July, 2002; and that it was “always interested” in opening a store in Munhall. (Cattano Depo., pp. 13 & 20). Mr. Rubin was told
by Mr. Scott that he, being Mr. Scott, would be dealing with Big Lots, and that Mr. Rubin and EQUITY should not be talking direct-
ly with Big Lots. (Rubin Depo., pp. 13 & 31).

CENTER contends that Mr. Scott was thereafter told by Big Lots that it was not interested in the Munhall site. Nevertheless, in
September of 2003, Mr. Scott came across Vince Cattano from Big Lots at a convention held in the Pittsburgh area for shopping
centers (known as International Council of Shopping Centers). A discussion ensued between them regarding the Munhall site and
Big Lots’ interest in placing a retail store at that location. (Cattano Depo., p. 27; and Scott Depo. p. 28). The lease with Big Lots
finally came about on October 1, 2004. (Cattano Depo., p. 35).

Interestingly, on May 23, 2003, prior to this Convention, CENTER, through Mr. Scott, wrote to Mr. Rubin and stated that “we
would like to offer $650,000 for the 5.69 acre parcel. If the seller is agreeable we can have a contract prepared similar to the other
one.” (Exhibit “16” of EQUITY’s Appendix of Exhibits to Motion for Summary Judgment; and Scott Depo. pp. 19-20). The 5.69 acre
parcel is the Big Lot parcel.

On October 2, 2003, Park Corporation entered into an Agreement of Sale with CENTER for parcel 2. Two extensions of this
Agreement occurred, resulting in the postponement of the closing from March 1, 2004 to June 1, 2004. The extensions were for the
“Due Diligence/Contingencies” in Article 4 regarding availability of utilities, government approvals, title commitments, and
required surveys, and land tests (i.e. boring, soil, environmental). The closing finally occurred on April 5, 2005.

Both Mr. Scott and Mr. Cattano acknowledged that any delays in reaching the final lease were not the fault of EQUITY. (Cattano
Depo., p. 36; and Scott Depo. p. 43). Mr. Cattano even confirmed Mr. Rubin’s opinion that due to the nature of the underlying proj-
ect, a lot had to be done to achieve the final result. (Cattano Depo., p. 36; and Rubin Depo. pp. 61-62).

CENTER argues that the extensive period of time between June of 2002 and October of 2004 renders the Commission
Agreement with EQUITY for the Big Lots lease a nullity. It contends that “due diligence” was a part of this agreement. On the con-
trary, EQUITY contends that there was no expressed time period, and that since Big Lots ultimately signed a lease for the second
parcel, it is entitled to its commission.

II. Analysis and Conclusions:
The sole issue before me is whether the Commission Agreement, being the June 24, 2002 and June 26, 2002 letters from EQUI-

TY and CENTER, sufficiently contemplates a “due diligence” period by the parties. Or stated another way, whether a time period
was a part of the dealings between the parties.

CENTER argues that EQUITY is not entitled to the commission on the Big Lots matter because in 2002 Big Lots was not inter-
ested in the leasing the property at that time; and that it later became interested in September 2003. It relies on an 1871
Pennsylvania Supreme Court case for the proposition that “a broker becomes entitled to his commissions whenever he procures
for his principal a party with whom he is satisfied, and who actually contracts for the purchase of the property at a price accept-
able to the owner.” Keys v. Johnson, 68 Pa. 42 (1871).

To buttress this proposition, CENTER cites to Axilbund v. McAllister, 180 A.2d 244 (Pa. 1962) for the elements that must be estab-
lished for a broker to be entitled to a commission. They are: (1) broker must prove a contract of employment, expressed, implied,
oral or written with a buyer or seller or acceptance of acts by the buyer or seller; (2) broker must prove that his/her actions consti-
tuted the efficient cause of the production of a buyer or a seller; (3) broker must prove that his/her efforts constituted the efficient
procuring cause of the sale; and (4) a broker is not entitled to a commission if there is a failure to reach an agreement and there is
a break in the negotiations, and at a later date, the property is sold to the same prospective buyer. 180 A.2d at 249.

CENTER argues that EQUITY fails to satisfy the second, third and fourth elements. First, it contends that EQUITY failed to
produce Big Lots as an interested tenant for CENTER. As support, it relies on the testimony given by Mr. Scott that Big Lots was
not interested in 2002 in the Munhall Project; and that it was not until that “chance meeting” in September of 2003 at the
International Council of Shopping Centers Convention in Pittsburgh that Big Lots said it was interested. On this basis, it essential-
ly asserts that it was CENTER who brought Big Lots back onto the scene, and not EQUITY, thereby failing to meet the third fac-
tor set forth in Axilbund, supra. Finally, it asserts that the break in the period of June 2002 to September 2003 of “no interest” by
Big Lots satisfies the fourth factor in Axilbund, supra. Therefore, it contends that EQUITY failed to meet the necessary criteria to
entitle it to the commission for the Big Lots matter.

EQUITY disagrees. It contends that the Commission Agreement clearly provides that the commission of $64,260.00 was contin-
gent upon CENTER accepting and completing the Lease with Big Lots; and that since that Lease did come about on October 1, 2004,
it is entitled to that commission.

As to the procurement of “Big Lots,” I disagree with CENTER’s assertion. There is no disputed facts that EQUITY was the party
that brought this property and tenants to CENTER. Prior to EQUITY approaching CENTER, it had been in negotiations with Park West
Management, Inc. about the purchase of the Munhall Project, and Big Lots being one of the tenants. It had the financial Pro Forma
(Exhibit “8” of EQUITY’s Appendix of Exhibits) and the Plot Plan laying out information about Big Lots leasing Parcel 2. These docu-
ments were provided to CENTER by EQUITY when Park West decided not to go through with the project. (Lebovitz Depo. pp. 18-21).

Likewise, I find no merit in the contention that EQUITY had no involvement with Big Lots after it brought the project to CENTER’s
consideration. EQUITY states that Mr. Scott specifically told EQUITY not to contact Big Lots and that CENTER would be doing it.
(Rubin Depo., pp. 13-14, 18, 25 & 27). Mr. Scott’s testimony that Big Lots was not interested from June 2002 to September 2003 is quite
suspect, since Big Lots position was that it was “always interested” in this development project. (Cattano Depo., pp. 13 & 20).

Another valid point regarding the Commission Agreement and understanding between the parties is that EQUITY amply points
out the prior to the September 2003 Convention, on May 27, 2003, Mr. Scott advised EQUITY in writing to convey the offer of
$650,000 to Park Corporation for Parcel 2. This amount plus the $150,000 for the first parcel equal $800,000. This was the original
price proposed by CENTER in its June 26, 2002 letter which states its “offer of $800,000 for the two parcels we have been dis-
cussing in Munhall.” (Exhibit “J” of CENTER’s Appendix of Exhibits to its Motion for Summary Judgment; and Exhibit “5” of
EQUITY’s Appendix of Exhibits to its Motion for Summary Judgment).
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I am also not persuaded by the so-called failure to exercise “due diligence” as suggested by CENTER. In particular, EQUITY
is indeed right that the Commission Agreement does not define it, nor does it purport to state that such consummation of the deals
must be within a 90 day period as CENTER contends. Only the second letter of June 26, 2002 (Exhibit “B” of EQUITY’s Complaint;
Exhibit “I” of CENTER’s Appendix of Exhibits to its Motion for Summary Judgment; and Exhibit “4” of EQUITY’s Appendix of
Exhibits to its Motion for Summary Judgment) from CENTER mentions “due diligence.” However, this letter relates to the “pur-
chase” of the parcels, not the lease.

Nevertheless, testimony about this “due diligence” was that in any development of this magnitude, there are numerous matters
contemplated. As Mr. Cattano stated, “(O)bviously, any build-to-suit could not have been done in this particular manner.” (Cattano
Depo., p. 36). Even Mr. Rubin stated that “(T)he developer has to put down a certain amount of money just to take hold of the proj-
ect. He may not own it, but he has to do test borings and he has to check his zoning. He might even want to get some preliminary
drafts from an architect or an engineering company. He is going to outlay some money prior to buying. All this takes time. It could
take months, it could take a year. I mean, I have been in projects that have taken four or five years.” (Rubin Depo. pp. 61-62). Even
the extensions in the Agreement of Sale for this parcel confirmed this, since those extensions were based on the “due diligence” pro-
visions pertaining to availability of utilities, government approvals, title commitments, and required surveys, and land tests (i.e. bor-
ing, soil, environmental). These delays in closing were not EQUITY’s fault. (See, Cattano Depo., p. 36; and Scott Depo. p. 43).

EQUITY relies on Herman v. Stern, 213 A.2d 594 (Pa. 1965) to support its position in this matter. There, the Supreme Court set
forth the proposition that “(A) broker is entitled to his commission whether he was the procuring cause of the sale or not when that
sale was made to persons encompassed within the provisions of the agreement. The plain language of the agreement cannot be
ignored.” I find this proposition compelling in conjunction with the facts presented herein. The facts clearly reveal that EQUITY
was instrumental in the Munhall Project, and in particular, the Big Lots parcel.

I am not persuaded that CENTER has met the criteria for summary judgment in its favor. To the contrary, I find that there was
no dispute about the language in the Commission Agreement. Nor am I convinced that the factors noted in Axilbund, supra, have
been met in the case sub judice. Moreover, the principle set forth in Warne v. Johnston, 48 Pa.Super. 98 (1911) is applicable here.
That is, “(W)hen a broker is duly authorized to sell property by private sale and has commenced negotiations with a purchaser the
owner cannot while such negotiation is pending take it into his own hands and complete it either at or below the price first limit-
ed (sic) and then refuse to pay the commission.” There is no dispute that EQUITY brought Big Lots into the project, and introduced
it to CENTER. However, CENTER’s proffered reasons for denying a commission to EQUITY under the terms of the “Commission
Agreement” are without merit, and are simply a means to try to escape payment when one is due under that agreement. Therefore,
the Summary Judgment Motion of CENTER is hereby DENIED.

The facts reveal that the total purchase price of $800,000 was achieved; and the contemplated tenants were secured. Therefore,
the terms of the Commission Agreement were reached. Under the clear and concise terms of the Commission Agreement, EQUI-
TY is entitled to a commission of $64,260.00 for the Big Lots’ lease. The underlying facts as set forth above, support that.
Accordingly, there is no genuine material of fact concerning the issue of a commission for the Big Lots parcel. Therefore,
EQUITY’s Motion for Summary Judgment is hereby GRANTED, and it is awarded judgment in its favor and against CENTER in
the amount of $64,260.00 plus legal interest.

BY THE COURT:
/s/O’Reilly, J.

Dated: October 23, 2009

1 Park Corporation and Park West Management, Inc. are separate and distinct entities and are not related.
2 Alex Scott testified at his deposition that CENTER did not enter the Leases with either of the tenants, because CENTER assigned
those rights to Munhall Ventures, and that those assignments were verbal. (Scott Depo., p. 17).

Wells Fargo Bank, N.A. as Trustee for the MLMI Trust Series 2005-FF6 v.
Eric M. Lupori and Stacy R. Lupori a/k/a Stacey Renee Lupori

Motion to Strike Judgment—Petition to Open Judgment—Assignment of Foreclosure Rights

1. Defendants assert that judgment in foreclosure against them is void on its face and their Motion to Strike Judgment should
be granted because the face of the record establishes that Plaintiff did not possess a valid assignment of the mortgage and, there-
fore, lacked standing to issue pre-complaint notices or to pursue foreclosure.

2. Where an assignment to a plaintiff in a foreclosure action is executed subsequent to the filing of the complaint in foreclosure
but in advance of a default judgment and the assignment is recorded subsequent to the default judgment, the plaintiff may be
deemed to have standing.

3. The assignment at issue was recorded with the Recorder of Deeds; therefore, where, as here, it was consistent with ratifica-
tion of an assignment, that assignment must be deemed to have occurred, even though the assignment may have been initially inef-
fective or incomplete.

4. If Defendants in a foreclosure action believe that the Plaintiff was not the legal owner of the mortgage, the method by which
to attack the judgment is a petition to open the judgment, not a motion to strike, as here.

(Elizabeth Chiappetta)
David Banks for Plaintiff.
Eileen D. Yacknin for Defendants.
No. GD 07-007241. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
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OPINION
McCarthy, J., October 28, 2009—This matter came before the Court as a motion styled “Motion to Set Aside Sale of Defendants’

Residential Property and to Strike Default Judgment.” That motion was denied by Order dated August 6, 2009, and from that Order
Defendants have taken an appeal.

As recited in the initial paragraphs of Defendants’ motion:

1. On April 5, 2007, the Plaintiff filed the above-captioned mortgage foreclosure action against the Defendants’ residence;
and on June 26, 2007, this Court entered a default judgment in favor of the Plaintiff.

2. On or about July 2008, the Sheriff of Allegheny County sold the Defendants’ residential property pursuant to a Writ of
Execution and, on July 16, 2008, the Sheriff conveyed a deed for the subject property to the Plaintiff.

Of course, docket activity, including filing of notice of Sheriff Sale and the attendant affidavit of service required by Pa. R.C.P.
3129.1, had preceded the entry of default judgment and the acknowledgement of the Sheriff ’s deed. For purposes of the motion,
Defendants have not disputed the receipt of any notice or pleading, but challenge the legal sufficiency of such items. Importantly,
in their Statement of Errors Complained of on Appeal, Defendants emphasize that the motion presented to this Court was solely a
motion to strike judgment. Defendants assert that the judgment in foreclosure entered against Defendants is void on its face and
must be stricken because the face of the record establishes a clear break in the chain of assignment from the original mortgagee
to Plaintiff. (Defendants’ Memorandum in Support of Motion, at 3). If Defendants are correct in their contention that Plaintiff
lacked standing, then the default judgment obtained by Plaintiff must be stricken as though it had never been entered, and that
must occur without regard to whether the docket suggests any lack of diligence by Defendants in responding to pre-judgment
pleadings or, indeed, at any point. The examination of equities that is invited by a motion to open a judgment does not occur in con-
sidering a motion that asserts that a judgment must be stricken for want of jurisdiction of the subject matter or the person. See,
DeCoatsworth v. Jones, 536 Pa. 414, 639 A.2d 792 (1994).

Defendants predicate their motion solely upon the contention that Plaintiff did not possess a valid assignment of the mortgage
and, therefore, lacked standing to issue pre-complaint notices or to pursue foreclosure. Defendants’ assertion that a plaintiff who
institutes a mortgage foreclosure action as an assignee must possess and assert a completed assignment at the outset of the case is
at odds, however, with a recent determination by our Superior Court that, where an assignment to a plaintiff in foreclosure action is
executed subsequent to filing the complaint in foreclosure but in advance of a default judgment and the assignment is recorded sub-
sequent to the default judgment, the plaintiff may be deemed to have standing. In arriving at that determination, the Superior Court
observed that a real party in interest is a “[p]erson who will be entitled to benefits of action if successful… [A] party is a real party
in interest if it has the legal right under the applicable substantive law to enforce the claim in question.” Because the successful
foreclosure action would, obviously, inure to the benefit of the assignee and the complaint had sufficiently averred that the plaintiff
was the legal owner of the mortgage – and was in the process of formalizing the assignment thereof – the Superior Court affirmed
an order that had denied a petition to strike the default judgment. US Bank N.A. v. Mallory, 2009 WL 2915680 (Pa.Super. 2009).

Defendants observe that the pleadings filed in this matter establish a May 9, 2005 assignment of the interest of the original mort-
gagee First Franklin, a division of National City Bank of Indiana, (“Bank”) to First Franklin Financial Corporation (“Corporation”) in
the mortgage taken on the subject property on March 23, 2005. Defendants’ Motion appends a copy of a written assignment from the
Corporation to Plaintiff, dated April 1, 2005, as well as an abstract from the Recorder of Deeds Office of Allegheny County confirm-
ing that the assignment had been filed on March 27, 2007. Plaintiff ’s response to Defendants’ Motion includes those same exhibits.

Defendants assert that as of April 1, 2005, which was more than one month before the Corporation had received its assignment
from the Bank, the Corporation did not possess and, therefore, could not convey any interest in the mortgage. Asserting that the
Corporation lacked ownership of the mortgage at the time it purported to convey an assignment to Plaintiff on April 1, 2005 and
that the record does not disclose any “legally valid assignment” of the mortgage to Plaintiff after the Corporation had acquired its
own assignment from the Bank in March 2005, Defendants conclude Plaintiff did not possess any legal interest in the subject mort-
gage at the time of filing the complaint in foreclosure, has not acquired any cognizable legal interest since, and is not a real party
in interest with standing to prosecute a breach of the mortgage.

Courts in other jurisdictions have dismissed claims in mortgage foreclosure for lack of standing where plaintiffs failed to estab-
lish in the pleadings that they had obtained assignments of the relevant notes and mortgages before filing the complaint. See e.g.,
Midfirst Bank v. Davenport, 2007 WL 4246271, *2 (S.D. Ohio, November 29, 2007):

To show standing, then, in a foreclosure action, the Plaintiff must show that it is the holder of the note and the mort-
gage at the time the complaint was filed. The foreclosure Plaintiff must also show, at the time the foreclosure action
is filed, that the holder of the note and mortgage is harmed.

Similarly, in In Re Foreclosure Cases, 2007 WL 4589765 *5 (S.D. Ohio December 27, 2007) the federal district court dismissed
fifteen foreclosure cases due to lack of plaintiff ’s standing where it appeared that assignments of the mortgages to plaintiff had
been executed subsequent to the filings of the complaints in those cases:

Weighing the evidence presented, the Court finds that Plaintiffs have not established that they in fact owned the notes
and mortgages in question at the time these respective complaints were filed. Because Plaintiffs apparently did not
own the notes and mortgages at the time the complaints were filed, Plaintiffs suffered no injury in fact from the
debtors’ default. Plaintiffs thus do not have standing to bring these actions, and these cases should be dismissed for
lack of standing.

Although, in this case, the assignment from the Corporation to the Plaintiff was recorded in Allegheny County on March 27,
2007, in advance of the filing of the complaint in mortgage foreclosure, Defendants submit that because “an April 1, 2005 docu-
ment purporting to be an assignment of the mortgage to the Plaintiff is a nullity” the event of recording the purported assignment
neither rendered the assignment valid nor otherwise vested Plaintiff with the status of a real party in interest. In Defendants’ view,
the Corporation, not Plaintiff, possesses the full legal right, authority and title to the subject mortgage by virtue of the May 9, 2005
assignment by the Bank to the Corporation.

Defendants’ position disregards the fact that, assuming the April 1, 2005 assignment of the mortgage from the Corporation to
the Plaintiff was ineffective for want of any earlier assignment from the Bank, that matter was cured by later assignment from the
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Bank to the Corporation. The effect of the attempted assignment by Corporation on April 1, 2005 was, at least, an equitable assign-
ment of whatever interests the Corporation might hold or would ultimately obtain in the mortgage. When parties have entered into
a contract, their mutual intention to make an effective, rather than a nugatory, agreement is to be presumed; the law will imply an
agreement between the parties to do those things that according to reason and justice the parties should do in order to carry out
the purpose for which the contract was made. See, 17A Am. Jur. 2d Contracts § 341, 368; Jacobs v. Kraft Cheese Company, 310 Pa.
75, 164 A. 774 (1933). The fair intendment of the written assignment entered into between the Corporation and Plaintiff in advance
of the Corporation’s anticipated assignment from the Bank was that the Corporation would pursue an assignment from the Bank
and that that assignment would, in turn, be conveyed to Plaintiff upon the Corporation’s acquisition from the Bank. When the
Corporation subsequently did acquire a written assignment from the Bank, what had been executory between the Corporation and
Plaintiff became actual; Plaintiff acquired the interest that the Corporation received from the Bank.

Defendants concede, as a matter of record, that the Corporation acquired an assignment of the mortgage from the Bank.
Subsequent to that event, and before the foreclosure action was filed, the Corporation recorded an assignment to Plaintiff;
Defendants concede that as well. Before Plaintiff filed the foreclosure action, the intended contract between the Corporation and
the Plaintiff had been performed fully on both sides. To assert nonetheless, as Defendants do, that the Corporation still owns the
mortgage disregards the intendment of the original transaction between the Corporation and Plaintiff and the subsequent event of
recordation of the assignment. Defendant correctly observes that recordation alone does not render an otherwise invalid assign-
ment valid. Where, however, recordation is an act consistent with ratification of an assignment, that assignment must be deemed
to have occurred, even though the assignment may have been initially ineffective or incomplete. Any initial incapacity of the
Corporation to convey an effective written assignment to Plaintiff abated as of May 9, 2005, the date on which the Bank assigned
its interest to the Corporation. The Corporation’s acquiescence thereafter in Plaintiff ’s exercise of authority under the written
assignment and the recordation of that assignment served to ratify the transfer to Plaintiff. See, Jones v. Guaranty and Indemnity
Company, 101 U.S. 622, 1879 WL 16637 (1879).

More fundamentally, whether the assignment from the Corporation upon which Plaintiff pursued its foreclosure action was inef-
fective or void is a matter for judicial determination. Defendants’ mere presumption that the attempted transfer was a legal nulli-
ty is an inadequate basis on which to strike the judgment. If Defendants believed Plaintiff was not the legal owner of the mortgage,
the method by which to attack the judgment was a petition to open the judgment, not a motion to strike. See, US Bank N.A. v.
Mallory, 2009 WL 2515680 (Pa.Super. 2009).

Defendants base their allegation of an insufficient Act 91 Notice largely upon the same premise as their argument regarding
standing: that “there exists no evidence whatsoever that the Act 91 Notice attached to the Complaint was served upon the
Defendant [sic] by the entity which was the mortgagee or assignee at the time the lawsuit was filed” or at the time the Notice was
sent. (Defendants’ Memorandum, at pp. 14-17). To the extent that that argument is built upon an allegation of the ineffectiveness
of the assignment, it is appropriately addressed by a motion to open judgment. Defendants have not brought that motion.

Defendants assert that the assignment to Plaintiff should have been more particularly averred in the complaint and that, because,
the complaint failed to delineate and describe the subject mortgage and all consequent assignments, it was deficient under Pa. R.
Civ. P. 1147(a). There is no question, however, that a written assignment of the mortgage was attempted from the Corporation to
Plaintiff, nor is there any question that that assignment was recorded in advance of the default judgment. Both parties referenced
the assignment and the fact that the assignment had been filed with the Recorder of Deeds, and both parties presented the Court
with copies of the assignment and an abstract of the Recorder of Deeds record of filing of the assignment. The Court may properly
take notice of undisputed facts of record brought forth by all parties. See, Hammel v. Hammel, 435 Pa.Super. 230, 636 A.2d 214
(1994)1. Pa. R. Civ. P. 126, in fact, requires that an error or defect of procedure that does not affect the substantial rights of the par-
ties be disregarded. The record establishes Plaintiff as the party in interest in this matter and establishes that the complaint in fore-
closure was properly pursued by that party. See, also, Wilson v. Richard, 298 Pa. 17, 147 A. 833 (1929) (fact made evident at the hear-
ing on the rule to strike off judgment made part of the record); Schade v. Fox, 3 Pa. D&C 566, 1955 WL 6805 (1955).

The undisputed facts are that, as of the date default judgment was entered and, indeed, as of the date the complaint in foreclo-
sure was filed, Plaintiff possessed a written assignment of the mortgage and that assignment was a matter of public record.
Defendants seek to look behind the assignment. The proper mechanism for that is a petition to open the judgment.

BY THE COURT:
/s/McCarthy, J.

Dated: October 28, 2009

1 Plaintiff could have petitioned to amend the record to include pertinent documents. Pa. R. Civ. P. 1033. Because both parties had
referenced and appended the documents in their pleadings, however, the reasonable assumption would be that the Court would
consider them and the motion would be superfluous.

George P. Stoe v. Estate of David Carpenter, et al.
Wage Payment and Collection Law—Chapter 11 Bankruptcy—Personal Liability of Corporation Officers

1. The Court addressed the issue of whether the Wage Payment and Collection Law (WPCL) requires payment of wages earned
prior to the filing of a bankruptcy petition but not due and payable post-petition, as well as whether the officers of the corporate
employer can be held personally liable for the payments.

2. Plaintiff was President of a division of a larger corporation, of which the Defendants are officers. A year after Plaintiff ’s
employment began, he entered into a new employment agreement with the company, outlining terms of a retention payment based
upon employment rendered for so long as he was not terminated for cause.

3. Two months later, new management took over the company and terminated Plaintiff without cause, ripening Plaintiff ’s claims
for payment under the new employment agreement. As the company also had claims against Plaintiff for repayment of a loan, the
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parties entered into a Severance Agreement detailing a cash payment to Plaintiff over forty-eight (48) equal installments of
$13,500. The Agreement also contained a default provision, in that if the company defaulted in payments, Plaintiff could enforce
the original employment agreement payment terms of $1,000,000 lump sum payment, voiding the Severance Agreement.

4. While the company made timely payment for several months, banks seized its accounts and the company thereafter filed for
Chapter 11 Bankruptcy. As the bankruptcy effected an automatic stay, the company was prohibited from making payments on pre-
petition claims, including those to the Plaintiff.

5. When the company failed to pay, Plaintiff filed a Complaint against the officers of the company (rather than the company
itself), asserting claims under the Wage Payment and Collection Law pursuant to the employment agreement rather than the sev-
erance agreement based upon the default provisions, to collect from the personal assets of the officers.

6. Following a non-jury trial, the Court entered judgment in favor of the Defendants and Plaintiff appealed. The Court based its
decision on the language of the WPCL, which limits claims against officers of corporations where the officers played “an active
role in decision making” related to the refusal to pay the employee. Further, there must first be default by the corporation itself
As the bankruptcy precluded the corporation (and thereby the officers) from paying the compensation to Plaintiff, the Court found
the officers not personally liable.

7. Another basis for the finding was that while the funds were earned prior to the filing of the bankruptcy, the outstanding pay-
ments became due and payable post-petition, and since the corporation was current on the payments made prior to the bankrupt-
cy filing, the remaining payments fell under the gambit of the bankruptcy plan rather than the WPCL.

(Angel L. Revelant)
Douglas Campbell and Shannon M. Clougherty for George P. Stoe.
Thomas H. May and Laura B. Hoguet (Pro Hac Vice) for Estate of David Carpenter and for James Carpenter.
Karen M. DeSantis, Beth A. Williams, Jeffrey A. Todd (all Pro Hac Vice) and James F. Glunt for William Smelas, Ronald Statile and
Robert Sunderman.
No. GD 02-021474. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., December 4, 2009—Plaintiff is a former employee of Horsehead Industries, Inc. (“HHI”). Specifically, Plaintiff is the

former President of Zinc Corporation of America (“ZCA”) an unincorporated division of HHI.1 Under a severance agreement with
the company, Plaintiff was to receive a total of $648,000 in compensation; this amount was to be paid in “48 equal installments of
$13,500…with an installment due on the tenth and twenty-fifth day of each calendar month.” HHI initially made the installment
payments when due. However, on August 19, 2002, HHI filed a petition under Chapter 11 of the Bankruptcy Code, and, as a result
of this bankruptcy filing, was not permitted, under federal bankruptcy law, to make any additional payments to Plaintiff.

After failing to receive his August 25, 2002 severance installment, Plaintiff brought suit against six2 of HHI’s former corporate
officers. Citing to Pennsylvania’s Wage Payment and Collection Law (“WPCL”), Plaintiff sought to hold the officers personally
liable for the debt owed to him by HHI. The case proceeded to non-jury trial before this Court, and I found in favor of the
Defendants: I found that the corporate officers had not violated the WPCL because “the failure to pay [Plaintiff ’s wages] was
caused by the Bankruptcy Code’s prohibition on [the corporation’s] making such payments, and not by the [Defendant corporate
officers’] voluntary choice to refrain from making them.” Belcufine v. Aloe, 112 F.3d 633, 638 (3rd Cir. 1997). Plaintiff appealed and
the case is now before the Superior Court.

The current appeal brings forth an issue of substantial importance not only to the parties but also to the Commonwealth and its
citizens. The question is: can the WPCL hold corporate officers personally liable for unpaid employee wages “that were allegedly
earned in the pre-petition period, but that became due only in the post-petition period”? Id. at 634 (emphasis in original). Just as
the Third Circuit Court of Appeals held in Belcufine, I believe this question must be answered in the negative.

I. Facts
On October 11, 2000, Plaintiff George P. Stoe accepted employment with Horsehead Industries, Inc. (“HHI”), as the President

of Zinc Corporation of America, an unincorporated division of Horsehead Industries, Inc. “Amended Complaint in Civil Action,”
filed on behalf of Plaintiff George P. Stoe (hereinafter “Plaintiff ’s Complaint”), at ¶ 8.

A little over one year later, Plaintiff and HHI agreed to new employment terms. This new employment agreement, dated
February 27, 2002,3 contained the following provision:

In the event that you are still employed by the company as of December 31, 2003, you will be entitled to receive a lump-
sum payment equal to $1,000,000…. This payment will cover amounts accrued through December 31, 2001 under the
Performance Bonus and Long Term Incentive clauses of your prior employment agreement, as well [as] a retention com-
ponent for service subsequent to December 31, 2001. In the event your employment is terminated by the company prior
to December 31, 2003 for any reason other than ‘cause,’ the lump-sum payment of $1,000,000 will be immediately due
and payable…

Letter from William E. Flaherty, Chairman and CEO of Horsehead Industries, to George P. Stoe, dated February 27, 2002, at 1
(emphasis added).

The February 27, 2002 Agreement was executed for HHI by its Chairman and CEO, William E. Flaherty. On March 1, 2002, two
days after he sent the February 2002 Agreement to Plaintiff, Flaherty resigned from HHI.

After Flaherty’s departure, and with a new management team in place for HHI, the decision was made to terminate Plaintiff
Stoe’s employment with HHI. Accordingly, on April 30, 2002, HHI terminated Stoe’s employment. The parties have stipulated that
the termination was without cause.

As a result of his termination without cause, Stoe arguably had a claim, under the above-quoted 2002 Employment Agreement,
for a $1 million lump sum payment against HHI. Moreover, HHI apparently had claims against Stoe as well (such as a loan obli-
gation Stoe owed to HHI). In an effort to resolve their possible disputes, the parties entered into a Severance Agreement. Here the
parties agreed to various matters, some minor (such as Stoe was permitted to keep his Cadillac STS and retain his membership at
the Club at Nevillewood), and some significant. One of the significant provisions was HHI’s agreement to make certain cash pay-
ments to Plaintiff Stoe:
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2. Cash Payments. As a compromise of his claims, Stoe agrees to accept from HHI, and HHI hereby agrees to pay to Stoe,
the sum of $648,000 (the “Cash Payment”), which amount shall be in full settlement of all claims that Stoe may have
against HHI now or in the future, except as provided in Paragraph 6 of this Agreement. The Cash Payment shall be paid
to Stoe in 48 equal installments of $13,500, less such withholdings as required by law and as Stoe may elect, with an
installment due on the tenth and twenty-fifth day of each calendar month commencing on May 10, 2002 and continuing
through and including April 25, 2004. HHI shall pay each installment of the Cash Payment to Stoe by automatic clearing
house payment to such account Stoe may from time to time direct in writing. HHI’s obligations to make the Cash Payment
shall be absolute and shall continue regardless of whether Stoe obtains subsequent employment or dies prior to the pay-
ment in full by HHI of the Cash Payment.

“Severance Agreement,” between HHI and George P. Stoe, dated April 30, 2002 (hereinafter “Severance Agreement”), at ¶ 2
(emphasis added).

Also of significance is the Severance Agreement’s “default” provision. This provision allowed Stoe, upon default by HHI (and
after expiration of a specified grace period in which HHI could cure the default), to re-assert any claims he may have under the
2000 Employment Agreement and the 2002 Employment Agreement. In effect, then, if HHI defaulted on a payment obligation
under the Severance Agreement and failed to cure, Plaintiff could re-assert his claim for the $1 million lump sum payment as set
forth in the 2002 Employment Agreement. Specifically, the Severance Agreement default provision provides:

6. Events of Defaults; Consequences of Default. Upon HHI’s failure to timely perform any of its obligations under this
Agreement, Stoe shall provide written notice of such default to HHI and allow it ten (10) business days to correct that
default (the “Grace Period”); provided however, if at any time HHI defaults in its obligations hereunder, Stoe shall, upon
a second default by HHI (regardless of the kind or nature of that default), have no obligation to provide notice thereof to
HHI and may instead deem the Grace Period to have expired with the occurrence of the default. If such default has not
been cured prior to the expiration of the Grace Period or if the Grace Period is deemed to have expired, Stoe may, upon
written notice to HHI, declare HHI to be in default of this Agreement. Upon Stoe having given such notice, this
Agreement shall be deemed null and void and of no force and effect, and Stoe shall be deemed to have the rights avail-
able to him under the 2000 Employment Agreement and the 2002 Employment Agreement as though HHI and Stoe never
had entered into this Agreement; provided, however, that Stoe shall deduct from any claim that he may assert all pay-
ments received by him under this Agreement through the date of default.

Id. at ¶ 6 (emphasis added).

HHI made timely installment payments under the Severance Agreement up to and including the payment due August 10, 2002.
Join Stipulation, at ¶ 10. On August 19, 2002, after its banks seized its accounts, HHI filed for bankruptcy under Chapter 11 of the
Bankruptcy Code in the United States Bankruptcy Court for the Southern District of New York. Joint Stipulation, at ¶ 11. Upon the
filing of the bankruptcy petition, of course, an automatic stay went into effect by operation of law as to HHI’s assets. See 11 U.S.C.
§ 362(a); see also Belcufine, 112 F.3d at 634 (stating: the “filing of a petition for bankruptcy under Chapter 11 of the Bankruptcy
Code bars the payment of pre-petition claims by the company”). Moreover, after the filing of the bankruptcy petition, HHI oper-
ated as a debtor-in-possession. Joint Stipulation, at ¶ 11.

As a result of the bankruptcy petition and the automatic stay, when the next scheduled installment payment (the August 25, 2002
payment) became due under the Severance Agreement, HHI did not make this payment. Indeed, it is hornbook law that HHI was
barred by the Bankruptcy Code from making any further payments under the severance agreement. In fact, if HHI’s officers were
to have paid Plaintiff the August 25, 2002 installment, the officers would have violated not only federal law, but they also would
have violated the fiduciary duties they owed to the estate.

Nevertheless, even after the petition date, Plaintiff persisted in making claims for payment from HHI outside of bankruptcy
court. So, for example, when he did not receive his August 25, 2002 payment under the Severance Agreement, Plaintiff notified
HHI that it was in default of the Severance Agreement, and requested HHI to cure the default by making the payment. Joint
Stipulation, at ¶ 13; Amended Complaint, Exhibit D. Because of the bankruptcy and automatic stay, HHI did not cure the “default”
by making the payment. Plaintiff then wrote to HHI again and declared HHI to be in default of the Severance Agreement. Joint
Stipulation, at ¶ 14; Amended Complaint, Exhibit E.

Plaintiff Stoe thereafter filed the instant Complaint; he now seeks to recover the $1,000,000 “lump sum payment,” promised
under the “2002 Employment Agreement” and conditioned upon the event that his employment be terminated for “any reason
other than ‘cause.’” Plaintiff Stoe argues that because HHI failed to continue to make the severance payments to him post-bank-
ruptcy, and failed to cure this default post-bankruptcy, then the “consequences of default provision” of paragraph 6 of the
Severance Agreement was also triggered post-bankruptcy. Paragraph 6 states that after a default by HHI that is not timely cured
by HHI, “Stoe shall be deemed to have the rights available to him under the 2000 Employment Agreement and the 2002
Employment Agreement.” As noted above, it is the 2002 Employment Agreement that provides for Plaintiff to receive a $1 million
lump sum payment from HHI if he is terminated for any reason other than “cause.” In the instant Complaint, however, Plaintiff
does not seek to recover this $1,000,000 from the corporation. Rather, Plaintiff invokes Pennsylvania’s WPCL and seeks to recov-
er the amount from the personal assets of the Defendant officers.

In total, Plaintiff seeks from the Defendant officers: what he claims is an unpaid earned wage claim of $804,840.87 (the $1 million
lump sum less certain specified deductions), plus liquidated damages of 25 percent, plus 40 percent attorney fees, for a total claim of
$1,408,471.53. Trial Testimony of George P. Stoe, given March 19, 2009, at 97; Trial Transcript, dated March 23, 2009, at 240.

A non-jury trial then took place on March 19 and 23, 2009; following trial, I rendered a verdict in favor of the Defendants and
against the Plaintiff. I then denied Plaintiff ’s post-trial motion and, on August 4, 2009, final judgment was entered on the docket.
Plaintiff ’s current appeal lies from this August 4, 2009 judgment.

II. Analysis
II.A. Plaintiff ’s Argument: that Pennsylvania’s Wage Payment and Collection Law holds the officers personally liable for the
$1,000,000 “lump sum payment.”

II.A.1. The relevant provisions of Pennsylvania’s Wage Payment and Collection Law
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This case requires the Court to interpret the WPCL, especially as it applies in the context of bankruptcy. In this context, it is
necessary to make certain preliminary observations regarding the WPCL. 

As has been explained by our Superior Court:

Pennsylvania enacted the WPCL to provide a vehicle for employees to enforce payment of their wages and compensation
held by their employers. The underlying purpose of the WPCL is to remove some of the obstacles employees face in litiga-
tion by providing them with a statutory remedy when an employer breaches its contractual obligation to pay wages. The
WPCL does not create an employee’s substantive right to compensation; rather, it only establishes an employee’s right to
enforce payment of wages and compensation to which an employee is otherwise entitled by the terms of an agreement.

Thomas Jefferson Univ. v. Wapner, 903 A.2d 565, 574 (Pa.Super. 2006) quoting Hartman v. Baker, 766 A.2d 347, 352 (Pa.Super. 2000).
Under the WPCL, the term “wages” includes “fringe benefits or wage supplements.”4, 5 43 Pa.C.S. § 260.2a. And, as is relevant

to the case at bar, the WPCL protects employees by first declaring: “[e]very employer who…agrees to pay or provide fringe ben-
efits or wage supplements, must…pay or provide the fringe benefits or wage supplements, as required…within 10 days after such
payments are required to be made directly to the employee…” 43 Pa.C.S. § 260.3 (emphasis added).

To further protect employees, the WPCL defines the term “employer” broadly. According to the statutory definition, the word
“employer” includes “every person, firm, partnership, association, corporation, receiver or other officer of a court of this
Commonwealth and any agent or officer of any of the above-mentioned classes employing any person in this Commonwealth.” 43
Pa.C.S. § 260a (emphasis added). The exceptional breadth of this definition has, however, been narrowed by our Superior Court.
First, as our Superior Court has ruled, for an “agent or officer” to be considered an “employer” under the WPCL, there must be
proof that the “agent or officer” played an “active role in decision making.” In particular, this requires proof that the “agent or
officer” be “actively involved in corporate policy-making, such as corporate decision-making or corporate advisement on matters
of pay or compensation.” Hirsch v. EPL Tech’s, Inc., 910 A.2d 84, 88 (Pa.Super. 2006) (quoting Int’l Ass’n of Theatrical Stage
Employees, Local Union No. 3 v. Mid-Atl. Promotions, Inc., 856 A.2d 102, 105-06 (Pa.Super. 2004)).

Moreover, our Superior Court has also somewhat narrowed the definition of “employer” as applied to 43 Pa.C.S. § 260.3. As par-
tially quoted above, Section 260.3 declares:

(a) Every employer shall pay all wages, other than fringe benefits and wage supplements, due to his employees on regu-
lar paydays designated in advance by the employer…

(b) Every employer who…agrees to pay or provide fringe benefits or wage supplements, must…pay or provide the fringe bene-
fits or wage supplements, as required…within 10 days after such payments are required to be made directly to the employee…

43 Pa.C.S. § 260.3 (emphasis added).

Read to its extreme, Section 260.3 could be interpreted to mean that both the corporation and the “agents or officers” of the
corporation have a primary and independent obligation to pay employee wages in the first place. However, as this interpretation
would be wholly unrealistic and could not be what our legislature intended, our Superior Court has held that an “agent or officer”
is liable only if the corporation first defaults upon its wage payment obligation. See Amalgamated Cotton Garment & Allied Indus.
Fund v. Dion, 491 A.2d 123 (Pa.Super. 1985)(holding: “we construe the WPCL to impose liability here on the officer of a delinquent
corporation”)(emphasis added); Mohney v. McClure, 568 A.2d 682, 685 (Pa.Super. 1990)(stating: “the only apparent purpose [of the
WPCL] was to subject [corporate officers] to liability in the event that a corporation…failed to make wage payments”)(emphasis
added); Laborers Combined Funds of W. Pa. v. Mattei, 518 A.2d 1296, 1300 (Pa.Super. 1986)(same). What is more, the Third Circuit
Court of Appeals has recognized our Superior Court’s narrowed interpretation of Section 260.3. In Belcufine v. Aloe, Judge (now
Justice) Samuel A. Alito, Jr. explained: pursuant to Pennsylvania Superior Court precedent, “[t]he liability of corporate managers
under the WPCL is a ‘contingent’ liability, i.e., it is contingent on the corporation’s failure to pay debts that it owes.” 112 F.3d 633
(3rd Cir. 1997)(citing Mattei, 518 A.2d at 1300); see also Stoe v. Flaherty, 436 F.3d 209, 211 (3rd Cir. 2006) (declaring: “[u]nder the
WPCL, when a corporation fails to pay wages and benefits that it owes its employees, the corporation’s top officers can be held
personally liable for the non-payments”)(emphasis added).

Finally for purposes of the instant appeal, the WPCL then goes on to provide “[c]ivil remedies and penalties” for a violation of
the law. This civil enforcement section provides: “[a]ny employee or group of employees, labor organization or party to whom any
type of wages is payable may institute actions provided under this act.” 43 Pa.C.S. § 260.9a (emphasis added).

II.B. Belcufine v. Aloe, and the application of the WPCL to the case at bar.
I have studied the language of Pennsylvania’s Wage Payment and Collection Law, the case law interpreting the statute and the

well-researched briefs submitted by counsel; yet, I can find no better or more correct interpretation of the WPCL than that writ-
ten by the Third Circuit Court of Appeals in Belcufine v. Aloe, 112 F.3d 633 (3rd Cir. 1997).

In Belcufine, the Third Circuit was confronted with a case that was substantively identical to the one at bar. As in the current
case, the issue confronting the Belcufine Court was whether Pennsylvania’s WPCL can hold corporate officers personally liable for
unpaid employee wages “that were allegedly earned in the pre-petition period, but that became due only in the post-petition peri-
od.” Id. at 634 (emphasis in original). The Third Circuit answered this question in the negative and did so for two separate reasons. 

Initially, the Court looked to the plain words of the WPCL and realized that the act comes into play only if unpaid wages become
“due and payable.” Id. at 639; see also 43 Pa.C.S. § 260.3 (“[e]very employer…must…pay or provide the fringe benefits or wage
supplements…within 10 days after such payments are required to be made…”)(emphasis added) & 43 Pa.C.S. § 260.9a (“[a]ny
employee…to whom any type of wages is payable may institute actions provided under this act”)(emphasis added). In Belcufine,
the subject corporation filed for bankruptcy and, therefore, “was not permitted by law to pay [the wage claims that first became
due] in the post-petition period.” Belcufine, 112 F.3d at 639. The Third Circuit then reasoned that, since the Bankruptcy Code for-
bade the corporation from paying the wages, those wage claims never became “due and payable” under the WPCL. As a result, the
Third Circuit held that the corporate officers could not be personally liable under the statute. Id. As explained in full by Belcufine:

The liability of corporate managers under the WPCL is a “contingent” liability, i.e., it is contingent on the corporation’s
failure to pay debts that it owes. See Laborers Combined Funds of W. Pa. v. Mattei, 518 A.2d 1296, 1300 (Pa.Super.
1986)(“the only apparent purpose [of holding managers liable for wages and benefits not paid fully by the company] was
to subject these persons to liability in the event that a corporation failed to make wage payments”)(emphasis added). Once
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a corporation files a Chapter 11 petition, however, it is obligated to pay wages and benefits only to the extent required by
the bankruptcy workout. Hence, when a corporation under Chapter 11 fails to make payments that the Bankruptcy Code
does not permit, the contingency needed to trigger the liability of corporate managers under the Pennsylvania WPCL
never occurs. Here, [the corporation] was current on all of its payments in the pre-petition period. Since the corporation
was not permitted by law to pay these claims in the post-petition period, the contingency of the amounts becoming “due
and payable” under the WPCL did not occur, and hence the managers were not personally liable.

Id. (internal citations omitted)(internal parenthetical explanations omitted)(emphasis in original).

Secondly, the Belcufine Court noted that the WPCL applies only against “employers.” Id. at 640; see also 43 Pa.C.S. § 260.3. Yet,
in the case before it, the post-petition corporate officers could not have been considered “employers” under the WPCL: pursuant
to Pennsylvania Superior Court precedent, a corporate officer is deemed a WPCL “employer” only if that corporate officer plays
an “active role in [corporate] decision making.” Hirsch, 910 A.2d at 88. Once a corporation files for bankruptcy, however, it is bank-
ruptcy law that “compel[s the corporation] to refrain from paying the [wage] claims.” Belcufine, 112 F.3d at 640. And, since the
corporate officers never “actively” refused to pay the wages, they could not have been considered “employers” under the law. Id.

The Belcufine analysis applies wholesale to the case at bar. As stated above, in this case, the Severance Agreement required
HHI to pay Plaintiff a total of $648,000, with the amount to be paid in “48 equal installments of $13,500…with an installment due
on the tenth and twenty-fifth day of each calendar month…” “Severance Agreement,” at ¶ 2. HHI then made every installment
when it was “due and payable.” However, on August 19, 2002, HHI filed a petition for Chapter 11 bankruptcy and, because of this
bankruptcy petition, HHI did not – and could not – pay the August 25, 2002 installment. Plaintiff then sued the defendant officers
under the WPCL, seeking to hold them responsible for the $1,000,000 “lump sum payment” that was promised Plaintiff under his
“2002 Employment Agreement.”

Under its plain words, however, the WPCL simply does not apply in this case. First, as was explained by the Belcufine Court,
the August 25, 2002 installment never became “due and payable.” Instead, HHI’s August 19, 2002 bankruptcy petition created an
automatic stay that legally prevented the installment from being “payable.” Similarly, the August 19, 2002 bankruptcy petition cre-
ated an automatic stay that legally prevented the $1 million lump sum payment from becoming due and “payable.” Indeed, had the
defendant officers acceded to Plaintiff ’s request and paid either of these unsecured claims that Plaintiff claimed became due and
payable in the post-petition period, the officers would not only have violated federal law, but they would also have breached the
fiduciary duty they owed to debtor’s estate. See 11 U.S.C. § 549(a); In re Centennial Textiles, Inc., 227 B.R. 606, 612 (Bank. S.D.N.Y.
1998). Thus under the plain terms of 43 Pa.C.S. § 260.9a, Plaintiff ’s wages were never “payable” under the WPCL. For this reason,
the act does not allow for liability in this case.

The WPCL also does not apply in this case because, after HHI filed for bankruptcy, the corporate officers had no choice as to
whether to pay Plaintiff; rather, as has been stated, these officers were required, by federal law, to refrain from making the wage
payment. It follows then, that when the individual defendants became officers of the debtor-in-possession, they were no longer
WPCL “employers”: at that time they were no longer “actively involved…on matters of pay or compensation.” Hirsch, 910 A.2d at
88 (emphasis added). Moreover, it should be emphasized that the defendant officers never voluntarily refused to pay any of
Plaintiff ’s wages. Instead, the first installment that was not paid occurred on August 25, 2002; six days after the corporation filed
for bankruptcy and six days after the defendants became officers of the debtor-in-possession. Following the bankruptcy petition,
federal law obligated the officers to preserve the debtor’s assets. Hence, the officers were divested of any discretion they might
have had regarding Plaintiff ’s pay and, under our Superior Court’s precedent, the officers were no longer “employers” under the
WPCL. Hirsch, 910 A.2d at 88. Such constitutes a plain reading of the WPCL, as the act has been interpreted by our Superior Court. 

II.C. The Belcufine interpretation saves the WPCL from preemption.
One of the reasons that this interpretation (the Belcufine interpretation) is appropriate is that it saves the WPCL from preemp-

tion. After the filing of the bankruptcy petition, the Defendants could not have caused HHI to make the payments that Plaintiff
claimed without violating federal law. 11 U.S.C. §§ 362(a)(6), 502, 549, 1123(a)(4), 1129 & 1141. Plaintiff claims that the Defendants,
by following the provisions of bankruptcy law, have violated the WPCL. Under Plaintiff ’s interpretation of the WPCL, the sever-
ance payments remained “payable” under the WPCL even though the filing of the bankruptcy petition precluded HHI from mak-
ing these payments, and even though the Bankruptcy Code prevented them from being payable as a matter of law.

Preemption derives from the Supremacy Clause of the United States Constitution. U.S. Const., art. VI, cl. 2. The United States
Supreme Court, in Brown v. Hotel & Restaurant Employees & Bartenders International Union Local 54, stated that a conflict giv-
ing rise to pre-emption exists when: “compliance with both federal and state regulations is a physical impossibility…or when state
law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” 468 U.S. 491, 501
(1984) (internal citations omitted)(internal quotations omitted).

Under Plaintiff ’s interpretation of the WPCL, it would not have been possible for the officers of HHI to comply with both the
state statute and the federal Bankruptcy Code. In addition, Plaintiff ’s interpretation of the WPCL would frustrate the purposes of
the Bankruptcy Code. One of the key purposes of the Bankruptcy Code is to ensure that all creditors of a particular class receive
the same treatment. Yet Plaintiff ’s interpretation of the WPCL would have Plaintiff receiving significantly better treatment than
other general unsecured creditors of HHI.

It is of course hornbook law that officers of a debtor-in-possession are required to act for the benefit of the estate as a whole.
See In re Intermagnetics Am., Inc., 926 F.2d 912, 917 (9th Cir. 1991). But if those officers could be held personally liable for debts
of the estate owed only to certain of the estate’s creditors, it is easy to see how the bankruptcy process would be frustrated. See In
re Shenango Group, Inc., 186 B.R. 623, 627 (Bankr. W.D.Pa. 1995) (“To require post-petition officers to make personal payments
interferes with the bankruptcy code and its established distribution scheme.”).

Thus, if Plaintiff ’s interpretation of the WPCL were accepted, and the officers were held to have been required by the WPCL
to make the post-petition severance payments, then it seems clear that the state WPCL would be subject to federal preemption.

III.
Defendants have made several other arguments: that Defendants are judicially immune from suit because they are officers of

a debtor-in-possession; that Defendants are not liable because Plaintiff failed to join HHI as an indispensable party; that Plaintiff ’s
claims are preempted by ERISA; that liquidated damages cannot be awarded because Defendants had a good faith basis to believe
that they were legally barred from paying Plaintiff after the bankruptcy petition was filed; that damages are capped by the bank-
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ruptcy code and that holding Defendants liable under the WPCL would violate their due process rights.
In light of my determinations above, however, it was not necessary for me to address these arguments, and I have not done so. 

IV.
In conclusion, the plain words of the WPCL preclude liability against the defendant officers. Moreover, Plaintiff ’s extremely

broad interpretation does not comport with the purpose of the WPCL. As explained by our Superior Court:

The Legislature had some purpose for including an agent or officer of a corporation employing persons in the
Commonwealth within the definition of employer, and the only apparent purpose was to subject these persons to liability
in the event that a corporation or similar entity failed to make wage payments. Its reason for doing so is obvious.
Decisions dealing with personnel matters and the expenditure of corporate funds are made by corporate officers and it
is far more likely that the limited funds of an insolvent corporation will be used to pay wages and that a work force will
be reduced while the corporation is still capable of meeting its obligations to its employees if personal liability is imposed
on the persons who make these decisions.

Laborers Combined Funds of W. Pa. v. Mattei, 518 A.2d 1296, 1300 (Pa.Super. 1986).
Here, the corporate officers had no choice in the matter: at the time Plaintiff ’s wages became due, the defendant officers sim-

ply could not “expend [any] corporate funds” to pay those wages. Therefore, the corporate officers were not in any position to allo-
cate the “limited funds” towards paying Plaintiff ’s wages. And, completely lacking such discretion, these corporate officers should
not be personally liable: the purposes of the WPCL would not be furthered.

In addition, Plaintiff ’s interpretation would lead to absurdly unjust results: if Plaintiff ’s interpretation of the WPCL were to be
adopted, innocent corporate officers would routinely become personally bankrupted in Pennsylvania, simply for arriving at a good-
faith business decision that the corporation needed to be reorganized. Such a result – completely at odds with the entire purpose
of incorporation – could not have been intended by our legislature. 1 Pa.C.S. § 1922(1); see also Mohney v. McClure, 568 A.2d 682,
685 (Pa.Super. 1990)(specifically holding that, in drafting the WPCL, the Pennsylvania legislature did not intend for absurd
results). Indeed, if the Pennsylvania WPCL were to be interpreted in the manner urged by Plaintiff, it is difficult to imagine any
corporation wanting to locate its business in this Commonwealth or any corporate officer wanting to work here. If Plaintiff ’s inter-
pretation of the WPCL were upheld, the obvious result would be to deter individuals from serving as officers of companies with
financial problems. Certainly, no careful person would be willing to come in (as was done here) to try to rescue a floundering com-
pany and save jobs.

I therefore recommend that this Court’s non-jury verdict be upheld and the final judgment in this case be affirmed.

Date Filed: December 4, 2009

1 All parties, in their court papers and in the Joint Stipulation of Undisputed Facts (“Joint Stipulation”) have treated ZCA as being
the same entity as HHI. For example, whereas the Severance Agreement dated April 30, 2002 is between “Zinc Corporation of
America, a division of Horsehead Industries, Inc. (‘ZCA’), and George P. Stoe (‘Stoe’),” the parties in the Joint Stipulation have
agreed that on April 30, 2002 “HHI and Mr. Stoe entered into a Severance Agreement.” Joint Stipulation, at ¶ 8 (emphasis added).
Also, for example, in his Amended Complaint, Stoe initially alleged that “ZCA elected to terminate Stoe’s employment without
cause,” and that “ZCA and Stoe entered into a Severance Agreement made as of April 30, 2002”; Stoe now stipulates that “HHI ter-
minated Mr. Stoe on April 30, 2002 without cause. On the same day, HHI and Mr. Stoe entered into a severance agreement.” Joint
Stipulation, at ¶ 8; see also “Plaintiff ’s Brief in Support of his Motion for Post-Trial Relief,” at ¶ 3. Presumably, the parties have
treated ZCA as being HHI for simplicity’s sake in these court papers, and because ZCA is an unincorporated division of HHI (see
Joint Stipulation, at ¶ 1). It also appears that HHI has represented to the United States Bankruptcy Court for the Southern District
of New York that it conducted business as ZCA. (See Voluntary Pet. of Horsehead Industries, Inc., filed in the U.S. Bankruptcy Ct.
for the S.D.N.Y., August 19, 2002). At any rate, as the parties themselves have deemed it unnecessary to maintain strict distinctions
between ZCA and HHI, I shall follow suit in this opinion.
2 Following preliminary objections, five defendants remained. (William E. Flaherty was dismissed, as he was not an officer of HHI
at the time HHI failed to pay the severance installment.) Then, on March 18, 2009, Plaintiff discontinued the case against Robert
Sunderman with prejudice. Also, Defendant David Carpenter died while this suit was pending; Mr. Carpenter’s Estate has been
substituted as Defendant.
3 Plaintiff did not sign this agreement until April 8, 2002. “Joint Stipulation of Undisputed Facts,” at ¶ 7.
4 The parties agree that at least some of the $1,000,000 “lump sum payment” constitutes “wages” under the WPCL. And, although
the parties disagree on the exact amount which would constitute “wages,” it was not necessary for me to determine the precise
amount: under the plain words of the WPCL, Plaintiff is not entitled to recover any of the “wages” from the defendants.
5 According to the WPCL, the term “wages”:

[i]ncludes all earnings of an employee, regardless of whether determined on time, task, piece, commission or other
method of calculation. The term “wages” also includes fringe benefits or wage supplements whether payable by the
employer from his funds or from amounts withheld from the employees’ pay by the employer.

43 Pa.C.S. § 260.2a

The “fringe benefits or wage supplements,” which are included in the definition of “wages,” are further defined as:

all monetary employer payments to provide benefits under any employee benefit plan, as defined in section 3(3) of the
Employee Retirement Income Security Act of 1974…as well as separation, vacation, holiday, or guaranteed pay…and any
other amount to be paid pursuant to an agreement to the employee, a third party or fund for the benefit of employees. Id.

In this case, Plaintiff ’s claims are probably for “fringe benefits or wage supplements.” I say this because the “2002
Employment Agreement” designates the $1,000,000 as a “severance/retention” bonus. Thus, whatever portion of the $1,000,000
was “fully earned” at the time of separation, that portion was either “separation pay” or an “amount to be paid pursuant to an
agreement to the employee.” Such amounts are defined as “fringe benefits or wage supplements.”



february 26 ,  2010 page 83

Frank Bryan Inc., a Pennsylvania Corporation v.
Pittsburgh Terminal Properties, Pennsylvania Corporation,

t/d/b/a Riverwalk Corporate Center
Sanctions and Compliance with Orders—Damages

1. The Court entered an Order in favor of Defendants following an evidentiary hearing on Defendant’s Motion to Compel and
for Sanctions based upon Plaintiff ’s failure to comply with previous Order of Court.

2. Plaintiff and Defendant own adjacent commercial properties and for twenty-seven years, Plaintiff leased part of Defendant’s
property for use of storage, access to his property and to the river. Defendant terminated the lease and Plaintiff filed a complaint
asserting claims based upon easements and adverse possession.

3. Following a non-jury trial, the Court found for Defendant, rejecting all of Plaintiff ’s claims, as well as post-trial relief and
request for stay pending appeal requested by Plaintiff. A stay was also requested of and denied by the Superior Court.

4. As Plaintiff continued to use the property for storage and access despite the Orders rejecting permission for same, Defendant
presented a Motion to Enforce Compliance and for Sanctions and Plaintiff was found to have willfully failed to comply with the Orders.

5. Defendant also asserted a claim for damage to the property by Plaintiff upon removing the stored items and presented evi-
dence of same at the hearing. The Court ordered that Plaintiff comply with the Orders, reimburse Defendant for damages caused
to the property and pay sanctions in the amount of the previous lease payments for the unauthorized use of property.

(Angel L. Revelant)
Todd T. Zwikl for Plaintiff.
James G. McLean for Defendant.
No. GD 08-009531. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., December 10, 2009—The subject of this Memorandum is this Court’s Order dated August 5, 2009, wherein I found,

after evidentiary hearing, that Plaintiff Frank Bryan Inc. (“Bryan”) had willfully failed to comply with several orders of this Court.
Accordingly, I awarded sanctions in favor of Defendant Pittsburgh Terminal Properties (“Pittsburgh Terminal”) and against

Plaintiff Bryan.
I.

This case has a long history. Plaintiff Bryan and Defendant Pittsburgh Terminal own adjacent commercial properties in the
South Side of Pittsburgh, along the Monongahela River. For approximately 27 years, Bryan leased a portion of Pittsburgh
Terminal’s property, which Bryan used in its business operations. The lease provided Bryan with a number of benefits: it provid-
ed Bryan with an additional parcel of property conveniently located for Bryan’s concrete business; it provided Bryan with truck
access across Pittsburgh Terminal’s property to a portion of Bryan’s property that was otherwise difficult to reach; and it provid-
ed Bryan the ability to moor barges along the river wall that affronts Pittsburgh Terminal’s property.

Unfortunately for Bryan, the time came when Pittsburgh Terminal found it necessary to terminate the lease. After the lease was
terminated, however, Bryan responded by filing the instant lawsuit, claiming that it continued to have the right to use Pittsburgh
Terminal’s property just as it had under the lease. Bryan claimed this right under a variety of legal theories set forth in its
Amended Complaint: Court I Easement by Necessity; Count II Easement by Implication; Count III Easement by Operation of Law;
Count IV Prescriptive Easement for River Wall Access and Count V Adverse Possession for River Wall Access.

A three-day non-jury trial was held before this Court on the claims asserted by Bryan in its Amended Complaint. By Verdict dated
October 27, 2008, I found in favor of Pittsburgh Terminal on all counts of Bryan’s Amended Complaint. Thus, I rejected Bryan’s
claims: that it continued to enjoy the right to cross over Pittsburgh Terminal’s property in order to gain “access” to a portion of the
Bryan property; that it continued to enjoy the right “to store excess materials and/or aggregate” on the subject property; and that it
continued to enjoy the right to use the approximately “420 foot portion of ‘river wall’ property…that affronts the Terminal Property.”
See, e.g., “Amended Complaint in Equity,” filed on behalf of Plaintiff Frank Bryan Inc., docketed July 23, 2008, at ¶¶ 91, 93 & 102
(“access to the property”); ¶¶ 80, 83 & 102 (“store material on the property”) & ¶¶ 70, 123 & 127 (“use the river wall”).

I denied Bryan’s post-trial motions by Order dated February 23, 2009, and judgment was entered in favor of Pittsburgh
Terminal on February 25, 2009.

Two days later, on February 27, 2009, Bryan then filed an “Emergency Motion for Stay of Proceedings Pending Appeal”; with-
in this motion, Bryan claimed it should be permitted to continue to use the subject property pending its appeal to the Superior
Court. “Plaintiff ’s Emergency Motion for Stay of Proceedings Pending Appeal,” docketed February 27, 2009, at “Wherefore”
Clause. By Order dated April 20, 2009, I denied Bryan’s Emergency Motion to Stay. Bryan then filed a Request for Stay with the
Superior Court, and that request was also denied. See “Order Denying Application for Stay,” filed in Frank Bryan, Inc. v. Pittsburgh
Terminal Properties, 548 WDA 2009 (Pa.Super. May 1, 2009)(per curiam).

When Bryan thereafter continued to use and occupy Pittsburgh Terminal’s property in defiance of this Court’s verdict and sub-
sequent orders, Pittsburgh Terminal filed a “Motion to Enforce Compliance with Order and for Sanctions.” An evidentiary hear-
ing on this Motion to Enforce was held before this Court, after which I found that Bryan willfully and in bad faith, failed to com-
ply with this Court’s verdict and subsequent orders. For example, as to Bryan’s “access” claim, after this Court’s verdict and
subsequent orders, counsel for Pittsburgh Terminal contacted counsel for Bryan to ask if Bryan would voluntarily comply with the
court orders, or whether it would be necessary for Pittsburgh Terminal to put up gates in order to block access. Bryan never
responded. So, it was necessary for Pittsburgh Terminal to erect physical barriers such as gates in order to stop Bryan from con-
tinuing to drive its trucks across Pittsburgh Terminal’s property.

As to Bryan’s claim that it had a right to “store aggregate and materials” on the subject property, as noted above, in my ver-
dict I determined that Bryan did not continue to enjoy, after the lease termination, the right to store aggregate and materials on
the property.

Accordingly, at some point after the verdict and subsequent orders denying Bryan’s claim in this regard, arrangements were
made between Pittsburgh Terminal and Bryan to allow Bryan limited access onto the Pittsburgh Terminal property for the pur-
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pose of removing the aggregate and materials. Once granted access to the Pittsburgh Terminal property, however, Bryan used that
opportunity not only to remove Bryan’s blocks and aggregate, but also to destroy a substantial section of the Pittsburgh Terminal
property. Bryan actually jack hammered, crushed, shoveled and removed a large section of Pittsburgh Terminal’s concrete. (Tr.
32, 33). Testimony of David E. Lackner, given August 5, 2009, at 32.

Mr. Bryan testified that his company’s jack hammering and removal of the Pittsburgh Terminal concrete was simply an inno-
cent effort to put the property back in the position it was in at the beginning of the lease. Testimony of Thomas Bryan, given August
5, 2009, at 85-86. I found this testimony to be entirely incredible. It was clear that Bryan’s destruction of the Pittsburgh Terminal
property was done willfully and in bad faith, and as a strategic maneuver, in an effort to put the property in a physical condition
that Bryan believed would benefit it in a new lawsuit that Bryan has now filed against Pittsburgh Terminal in the Court of Common
Pleas of Allegheny County under the Private Road Act. Id. at 86-87.

Finally, as to Bryan’s claim that it continues to enjoy the right to moor its barges on the portion of the river wall that affronts
the Pittsburgh Terminal property, as noted above, in my verdict and subsequent orders, I denied this claim. Yet, Bryan continued
to moor its barges there. Pittsburgh Terminal requested Bryan to comply with this Court’s Orders and stop mooring its barges on
the subject river wall, but Bryan deliberately refused to do so until the evidentiary hearing on Pittsburgh Terminal’s Motion to
Compel was scheduled.

As a result of the testimony and other evidence put forward at the hearing on Pittsburgh Terminal’s Motion to Enforce
Compliance with Court Orders and for Sanctions, I entered my Order dated August 5, 2009 wherein I ordered Bryan to comply
with the existing Orders.

In addition, I found credible Pittsburgh Terminal’s evidence that it incurred damages of $39,540 to repair the damage done by
Bryan to the Pittsburgh Terminal property. Testimony of David E. Lackner, given August 5, 2009, at 36-37. Although Bryan initial-
ly objected to the introduction of the repair estimate for this work, after Pittsburgh Terminal laid a foundation for the introduction
of this exhibit, Bryan made no objection to its introduction, apparently deeming the foundation to be adequate.1 At any rate, I admit-
ted Exhibit 3, an estimate prepared by Mascaro Construction Company, for the subject repair work. And, together with the credi-
ble testimony of Mr. Lackner as to the damage done to the Pittsburgh Terminal property, I found that it was appropriate to require
Bryan to reimburse Pittsburgh Terminal for the costs and expenses of repairing and replacing the concrete Bryan had removed
from Pittsburgh Terminal’s property.

Finally, because Bryan had effectively continued to use the Pittsburgh Terminal property for two months without any legal right
to do so, I determined it was appropriate to sanction Bryan in the amount of $9,000. This amount seemed reasonable under the cir-
cumstances, particularly since the parties had previously bargained for Bryan to use the Pittsburgh Terminal property for $4,500
a month. Thus, it could certainly be argued that this “sanction” was too lenient to Bryan as it allowed Bryan to pay the same price
for an unauthorized use of Pittsburgh Terminal’s property as Bryan had paid for an authorized use. Nevertheless, I deemed this
figure to be appropriate at this stage of the proceedings.

For these reasons, I entered my Order dated August 5, 2009. This Court recommends affirmance of that Order.

Date Filed: December 10, 2009

1 This is shown through the following exchange:

Q: [Mr. Lackner, d]o you intend to have the damage that was done [to your property] repaired?

A: Yes. We would like to.

Q: And did you obtain an estimate for the cost that would be incurred to do that?

A: Yes, I did.

Q: Who did you obtain the estimate from?

A: Mascaro Construction.

Q: Were you personally involved in that?

A: Yes.

Q: Mr. Lackner, I’ve handed to you what we’re identifying as Defendant’s Exhibit Number 3. Could you please identify this.

A: This is [an estimate of the repair costs]…from Mascaro Construction.

[Plaintiff ’s Counsel]: Your Honor, I make the objection this is hearsay at this point in time.

The Court: Response?

[Defense Counsel]: Your Honor, this is a document obtained by Mr. Lackner in the ordinary course of his business as
part of his management responsibilities. It’s part of his duty to take care of the property and obtaining estimates for
work that’s going to be done as part of that ordinary course. So I think this is an ordinary course of business excep-
tion to the hearsay rule.

[Plaintiff ’s Counsel]: Your Honor, I don’t know what other e-mails or correspondence might be in this chain of title. I
don’t know that he’s the records librarian. And I don’t think that necessarily puts this in the context of being a busi-
ness record that’s admissible or within the purview of that exception at this point in time.

The Court: I’ll allow a foundation to be established for it.

Q: Mr. Lackner, you testified that you were personally involved in obtaining an estimate for the repair work that needs to
be done. Is that right?

A: Yes.

Q: Did you contact Mascaro Construction Company for those purposes?
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A: Yes. I contacted [Mascaro Construction].

Q: Did they visit the site?

A: Yes.

Q: Did they look at the work that will be required to perform that work?

A: Yes.

Q: And at your request did they provide you with their estimate for the performance of that work?

A: Yes. 

Q: Is Defendant’s Exhibit 3 a copy of that estimate that was provided to you?

A: Yes.

Q: Are you the person to whom the e-mail was addressed?

A: Yes.

Q: And in the ordinary course of your activities on behalf of Pittsburgh Terminal, do you receive correspondence and
maintain correspondence like this?

A: Yes.

Q: Including e-mails that are sent directly to you.

A: Yes.

[Defense Counsel]: I’d offer - Your Honor, I can have him testify about it some more and then offer it into evidence, or
I’d offer it into evidence now.

The Court: It’s admitted.

Testimony of David E. Lackner, given August 5, 2009, at 33-36 (emphasis added).

Frank Bryan Inc., a Pennsylvania Corporation v.
Pittsburgh Terminal Properties, Pennsylvania Corporation,

t/d/b/a Riverwalk Corporate Center
Lis pendens—Res judicata—Post-Trial Motion to Conform Pleadings to Evidence at Trial

1. Trial court sustained Defendant’s preliminary objections and dismissed with prejudice Plaintiff s action for Declaratory
Judgment and Request for Injunctive Relief.

2. While appeal is pending, it is improper to file an action that involves the same parties, the same real estate, the same legal
theories and the same requests for relief as the prior action, under the defense of lis pendens.

3. Dismissal of subsequent action on grounds of lis pendens is appropriate under res judicata.

4. Issues of adverse possession and easement by prescription were decided in trial court’s ruling on post-trial motion to con-
form pleadings to evidence at trial, which was denied and which would not change the trial court’s opinion had additional evidence
been propounded.

(Elizabeth Chiappetta)
Todd T. Zwickl for Plaintiff.
Joseph F. McDonough and James G. McLean for Defendant.
No. GD 09-007801. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., December 10, 2009—By Order dated July 28, 2009, this Court sustained Defendant’s preliminary objections and dis-

missed with prejudice Plaintiff ’s “Action for Declaratory Judgment and Request for Injunctive Relief” (hereinafter the “Current
Action”). Plaintiff now appeals that Order to the Superior Court of Pennsylvania.

The parties have a long history together. Plaintiff, Frank Bryan, Inc. (“Bryan”) and Defendant, Pittsburgh Terminal Properties
(“Pittsburgh Terminal”) own adjacent commercial properties in the South Side of Pittsburgh, along the Monongahela River. For a
number of years, Bryan leased a particular portion of Pittsburgh Terminal’s property. Recently, however, Pittsburgh Terminal found
it necessary to terminate the lease. After Pittsburgh Terminal terminated the lease, Bryan filed an Amended Complaint in Equity
against Pittsburgh Terminal at GD08-9531 (the “Prior Action”), claiming that Bryan continued to have the right to use that property,
just as it had under the lease, based upon several legal theories: Count I Easement by Necessity; Count II Easement by Implication;
Count III Easement by Operation of Law; Count IV Prescriptive Easement River Wall Access; Count V Adverse Possession.

These claims were tried before this Court in September 2008. In addition, on September 29, 2008, more than ten days after
Plaintiff rested and the trial ended, Plaintiff Bryan filed, in the Prior Action, “Plaintiff ’s Post-Trial Motion to Conform the
Pleadings to the Evidence Proffered at Time of Trial.” In this motion, Plaintiff Bryan requested this Court to “permit Plaintiff,
Frank Bryan Inc. to assert access rights in the form of an easement by prescription or adverse possession over the land of the
Defendant, Pittsburgh [Terminal] on the basis of prescriptive easement and/or adverse possession.” “Plaintiff ’s Post-Trial Motion
to Conform the Pleadings to the Evidence Proffered at Time of Trial,” docketed October 15, 2008 (“Plaintiff ’s Post-Trial Motion to
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Conform”), at “Wherefore” Clause.
In the Prior Action, the non-jury trial concluded and I entered a verdict in favor of Defendant Pittsburgh Terminal and against

Plaintiff Bryan on all counts set forth within Bryan’s “Amended Complaint in Equity.” Non-Jury Verdict, dated October 27, 2008,
Folino, J. I also found in favor of Defendant Pittsburgh Terminal on its counterclaim, and held that the subject lease was proper-
ly terminated, and that Bryan has no right to use any portion of Pittsburgh Terminal’s property.

Also on October 27, 2008, I issued an Order denying Bryan’s “Post-Trial Motion to Conform the Pleadings to the Evidence
Proffered at Time of Trial”; moreover, I held that, “even if the Court had granted the [Post-Trial Motion to Conform], the non-jury
verdict in favor of Defendant would have remained the same.” Order of Court, dated October 27, 2008, Folino, J.

On June 18, 2009, I issued a detailed Opinion in the Prior Action setting forth my findings and rationale behind the non-jury
verdict and the order denying Bryan’s Post-Trial Motion to Conform the Pleadings to the Evidence Proffered at Time of Trial. I
described in detail why I determined that Plaintiff was not entitled to relief under any of the counts set forth in its Amended
Complaint. I also set forth my reasoning behind the denial of Plaintiff ’s Post-Trial Motion to Conform the Pleadings to the Evidence
Proffered at Time of Trial. In addition, I set forth my analysis why, in the alternative, “even if I had allowed the proposed amend-
ment [i.e. even if I had granted the Post-Trial Motion to Conform the Pleadings to the Evidence Proffered at Time of Trial], it would
not have changed the outcome of the case: I still would have found in favor of Defendant Pittsburgh Terminal.” Trial Court Opinion,
dated June 18, 2009, Folino, J., at 29-32.

The verdict in the Prior Action has been reduced to judgment and Bryan has filed an appeal of that judgment with the Superior
Court; the appeal remains pending at 548 WDA 2009.

On April 29, 2009, Bryan then filed the within “Action for Declaratory Judgment and Request for Injunctive Relief,” at GD09-
7801 (i.e., the “Current Action”). The Current Action involves the same parties, the same real estate, the same legal theories and
the same requests for relief as set forth by Bryan in its Prior Action. Specifically, Plaintiff is attempting to re-assert the claims that
it made in the Prior Action in its Post-Trial Motion to Conform the Pleadings to the Evidence Proffered at Time of Trial. 

Once again, in the Current Action, Plaintiff claims to be entitled to use precisely the same portion of Defendant’s property,
under precisely the same legal theories, based upon precisely the same factual allegations as was put forward in the Prior Action.

II.
It is settled law that the defense of lis pendens, or pendency of a prior action, is properly raised by preliminary objection. See,

e.g., Pa.R.Civ.P. 1028(a)(6); Hilgartner v. Port Auth., 936 A.2d 131, 138 (Pa. Cmwlth. Ct. 2007); Crutchfield v. Eaton Corp., 806 A.2d
1259, 1262 (Pa.Super. 2002) “The purpose of the lis pendens defense is to protect a defendant from harassment by having to defend
several suits on the same cause of action at the same time.” Crutchfield, 806 A.2d at 1262. A subsequent action should be dismissed
or stayed on the grounds of lis pendens if “the case is the same, the parties are the same, and the rights asserted and relief prayed
for the same.” Id. This three-part analysis is to be strictly applied when the court considers dismissal of the subsequent action,
rather than a stay. Id.

Here, however, there is no question that the parties are the same (Bryan and Pittsburgh Terminal); the case is the same (indeed,
Plaintiff argued in the Post-Trial Motion to Conform the Pleadings to the Evidence Proffered at Time of Trial, that he has already
introduced into evidence in the Prior Action all the evidence that, he claims, entitles him to the same relief that he is requesting
here); the rights asserted and relief prayed for are the same (Plaintiff claims again in the Current Action that by virtue of the doc-
trines of easement by prescription and adverse possession he continues to enjoy access rights over the land of Defendant). And,
finally, while Plaintiff attempts to recover in the Current Action, Plaintiff ’s Prior Action is still pending in the Superior Court.
Therefore, the doctrine of lis pendens applies.

Dismissal of a subsequent action on the grounds of lis pendens is appropriate where, under principles of res judicata and the
prohibition against claim splitting, a judgment in the first-filed action would preclude recovery in the subsequent action. The
Commonwealth Court described these doctrines in Hillgartner:

Res judicata or claim preclusion, prohibits parties involved in a prior litigation from subsequently asserting claims in
a later action that were raised, or could have been raised, in the previous adjudication. Res judicata shields parties
from the burden of re-litigating claims with the same parties, or parties in privity with the original litigant, and serves
to protect the courts from inefficiency and confusion that re-litigation fosters.

In addition, “[a] plaintiff must recover all damages arising from given operative facts in a single action when the first
forum has the ability to give the relief sought in the second forum.” Failure to raise a claim in the first forum and sub-
sequently asserting it in an action arising out of the same facts constitutes a splitting of causes of action.

Id. (emphasis in original)(citations removed).

Plaintiff does not really dispute that the Current Action involves the same land, parties, subject matter, issues, claims for relief
and causes of action involved in the Prior Action. But Plaintiff attempts to justify his persistence in the Current Action on the
ground that this Court, in the Prior Action, denied his Post-Trial Motion to Conform the Pleadings to the Evidence Proffered at
Time of Trial. Plaintiff argues, in effect, that because I denied his motion in the Prior Action, I never considered on the merits his
claims for adverse possession and easement by prescription that he sought to assert there; hence, Plaintiff argues that dismissal
on the basis of lis pendens is not appropriate. In other words, Plaintiff argues that my “denial” of its “Post-Trial Motion to
Conform” did not constitute a “decision on the merits”; and, because of this, Plaintiff further argues that it is now entitled to pur-
sue this second lawsuit. Plaintiff bases its argument upon the idea that I first had to “grant” this “Post-Trial Motion to Conform”
and then “deny” him relief on the motion - only then, Plaintiff argues, would my Order constitute a “decision on the merits.”

There are, however, at least two reasons why Plaintiff ’s argument must fail. First, the Prior Action is currently on appeal before
the Superior Court. Therefore, if this Court erred in denying Plaintiff ’s Post-Trial Motion to Conform the Pleadings to the Evidence
Proffered at Time of Trial, that error will be corrected by the Superior Court, and Plaintiff ’s claims for Adverse Possession and
Easement by Prescription will then be directly considered in that action. Plaintiff does not need a new lawsuit (the Current Action)
for his claims to be considered.

The second, and conclusive, reason that Plaintiff ’s argument must fail is that this Court has, in fact, already considered on the
merits Plaintiff ’s claims of Adverse Possession and Easement by Prescription. My Order of October 27, 2008—denying Plaintiff ’s
Post-Trial Motion to Conform the Pleadings to the Evidence Proffered at Time of Trial—was not simply a flat denial; instead, my
Order also stated: “even if the Court had granted the motion, the non-jury verdict in favor of Defendant would have remained the
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same.” Order of Court, dated October 27, 2008, Folino, J. In addition, at pages 29 through 32 of my Opinion in the Prior Action, I
explained in some detail why Plaintiff was not entitled to any relief under its proposed new causes of action of Prescriptive
Easement and Adverse Possession. Trial Court Opinion, dated June 18, 2009, Folino, J., at 29-32. Thus, I have already considered
the substance of these claims on the merits.

There is simply no justification for Plaintiff ’s continued harassment of Defendant in this manner, particularly after Plaintiff
learned by reading my Opinion in the Prior Action that this Court has already considered Plaintiff ’s claims of Adverse Possession
and Easement by Prescription, the same claims Plaintiff seeks to re-litigate here.

For these reasons, I entered my Order dated July 28, 2009 (docketed August 7, 2009) sustaining Defendant’s preliminary objec-
tions and dismissing with prejudice the Current Action. This Court recommends affirmance of that Order.
Date Filed: December 10, 2009

Commonwealth of Pennsylvania v.
William Stiveson

Megan’s Law—Sexual Offenders’ Hearing—Sexually Violent Predator

1. In addressing a claim that the evidence was insufficient to support verdicts that were rendered regarding whether or not one
is a Sexually Violent Predator (“SVP”), the Court is required to view the evidence in the light most favorable to the verdict win-
ner, giving the verdict winner the benefit of all reasonable inferences to be drawn from the evidence.

2. The standard of proof governing the determination of SVP status is clear and convincing evidence, which is more exacting
than a preponderance of the evidence test, but less exacting than proof beyond a reasonable doubt.

3. Under Megan’s law, any individual who has been convicted of the crime of a sexually violent predator is subject to an assess-
ment by the Sexual Offenders’ Assessment Board and that determination controls the length of the period of the requirement for
registration with the police as a SVP.

4. In making an assessment of a defendant convicted of a crime of SVP, an examiner is governed by the definitional provisions
set forth in Megan’s Law.

(Joseph H. Bucci)
Michael Streily for the Commonwealth.
Jeffrey M. Murray for Defendant.
No. CC-08-001056. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., October 14, 2009—The appellant, William Stiveson, (hereinafter referred to as “Stiveson”), has filed the instant

appeal as a result of the determination made at the time of his sentencing that he was a sexually violent predator as defined in the
provisions of Megan’s Law.1 In particular, Stiveson has suggested that the evidence was insufficient to have the Commonwealth’s
expert make a determination that Stiveson suffers from pedophilia. Stiveson also maintains that the evidence was insufficient to
establish that he committed a predatory act as defined by Section 9792 of Megan’s Law. Finally, Stiveson maintains that even if the
evidence was sufficient to establish that he suffered from pedophilia and that he committed a predatory act, that the evidence was
insufficient to establish a basis for making a determination that he was likely to reoffend.

Originally, Stiveson was charged with two counts of aggravated indecent assault of a child, one count of intimidation of a witness,
one count of indecent assault of a child, one count of endangering the welfare of a child, and one count of the corruption of the morals
of a minor. On June 17, 2008, Stiveson entered into a negotiated plea agreement whereby the Commonwealth withdrew the charges
of intimidation of a witness and corruption of the morals of a minor and amended the grading for the endangering the welfare of a
child from a misdemeanor in the first degree to a felony in the third degree. Stiveson then entered a plea to this amended indict-
ment in exchange for an aggregate sentence of a period of incarceration of not less than eight nor more than sixteen years. A request
was made to have an assessment of Stiveson done by a member of the Sexual Offenders’ Assessment Board and after receipt of the
report of that assessment, a hearing was held on March 12, 2009. Alan Pass, Ph.D., the person who did the assessment, was the only
individual to testify at this proceeding; however, his testimony was supplemented by the report of his assessment that had previous-
ly been submitted. Dr. Pass offered his opinion that based upon the factors as set forth in Megan’s Law, that he was able to consid-
er, that he believes that Stiveson was a sexually violent offender. This Court accepted that opinion and designated Stiveson as a sex-
ually violent offender, thereby requiring him to be a lifetime registrant pursuant to the provisions of Megan’s Law.

The facts that provided the basis for the acceptance of Stiveson’s plea revealed that on December 13, 2007, the Allegheny
County Police were called to assist the Oakmont Police in an investigation of a potential sexual assault of a nine-year-old female.
During the course of the interview of this individual, she related to the police that for a three-year period, she had been sexually
assaulted by her stepfather, Stiveson, when he intentionally penetrated her vagina. Most of these assaults occurred in Stiveson’s
bedroom, although the last occurred in a chair in the family living room on Thanksgiving evening. The victim recalled at least ten
separate instances and reported to the police that after the first incident, she reported this fact to her mother, however, her moth-
er told her to keep quiet and not to cause any problems and that her mother would speak with Stiveson about his sexual activity
with her daughter. It is unknown whether or not this discussion ever took place but what is known, is that these sexual assaults of
the victim continued over a three-year period.

Stiveson was interviewed by the Allegheny County Police on December 15, 2007, and after being given his Miranda warnings,
he initially denied that he had any improper or sexual contact with his stepdaughter. The police then went over the specific alle-
gations made by the victim with respect to these assaults, and then Stiveson acknowledged that he, in fact, did commit these attacks
upon his stepdaughter. He acknowledged that the original incident occurred more than three years prior and continued until
Thanksgiving evening of 2007. After giving a verbal statement to the police, Stiveson also provided them with a written statement
in which he detailed his sexual assaults of his stepdaughter.
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In all three of Stiveson’s claims of error, he has maintained that the evidence presented at the time of the Sexual Offenders’
Hearing, was insufficient to support the conclusions made by the Commonwealth’s expert and this Court that he was a sexually
violent predator. In addressing the claim that the evidence was insufficient to support verdicts that were rendered, a Court is
required to view the evidence in the light most favorable to the verdict-winner, giving the Commonwealth, as the verdict-winner,
the benefit of all reasonable inference to be drawn from that evidence. Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745 (2000).
In Commonwealth v. Meals, 590 Pa. 110, 912 A.2d 213, 216 (2006), the Pennsylvania Supreme Court made the determination that
it was required to review the evidence in the light most favorable to the Commonwealth as the verdict-winner at the time of trial,
in making a determination as to whether or not the Commonwealth has established that the defendant was a sexually violent pred-
ator. That Court also set forth the standard of proof in making the determination of a defendant’s sexually violent predator status.

The standard of proof governing the determination of SVP status, i.e., “clear and convincing evidence,” has been described
as an “intermediate” test, which is more exacting than a preponderance of the evidence test, but less exacting than proof
beyond a reasonable doubt. As this Court noted in Commonwealth v. Maldonado, 576 Pa. 101, 838 A.2d 710 (2003):

Briefly, the function of a standard of proof is to instruct the fact-finder as to the level of confidence that society believes he
should have in the correctness of his conclusion; furthermore, different standards of proof reflect differences in how soci-
ety believes the risk of error should be distributed as between the litigants. Thus, the most stringent standard–beyond a
reasonable doubt–is applicable in criminal trials due to the gravity of the private interests affected; these interests lead to
a societal judgment that, given the severe loss that occurs when an individual is erroneously convicted of a crime, the pub-
lic should bear virtually the entire risk of error. The preponderance-of-the-evidence standard, by contrast, reflects a belief
that the two sides should share the risk equally; for this reason, it is applicable in a civil dispute over money damages,
where the parties may share an intense interest in the outcome, but the public’s interest in the result is “minimal.” …The
“clear and convincing” *121 standard falls between those two end-points of the spectrum; it is typically defined as follows:

The clear and convincing standard requires evidence that is “so clear, direct, weighty, and convincing as to enable the
[trier of fact] to come to a clear conviction, without hesitancy, of the truth of the precise facts [in] issue.”2

Pursuant to the provisions of Megan’s Law, any individual who has been convicted of the crimes enumerated in Sections
9795.1(a) and (b), is subject to an assessment by the Sexual Offenders’ Assessment Board to make a determination as to whether
or not the defendant is a sexually violent predator. That determination then controls the length of the period of the requirement
for registration with the police.3

In making that assessment a member of the Board is to consider factors set forth in Section 9795.4(b) of Megan’s Law before
coming to a determination as to whether or not the defendant is a sexually violent predator.4 In making an assessment of a defen-
dant who has been convicted of the crimes enumerated in 9795.1, an examiner is governed by three definitions set forth in Megan’s
Law.5 The first is the definition of “mental abnormality” which is defined under the act as:

“Mental abnormality.” A congenital or acquired condition of a person that affects the emotional or volitional capacity of
the person in a manner that predisposes that person to the commission of criminal sexual acts to a degree that makes the
person a menace to the health and safety of other persons.

The second definition involves the predatory conduct necessary to become a sexually violent offender and the definition of “preda-
tory” is set forth as follows:

“Predatory.” An act directed at a stranger or at a person with whom a relationship has been initiated, established, main-
tained or promoted, in whole or in part, in order to facilitate or support victimization.

Finally, the examiner must consider whether or not a defendant meets the definition of a “sexually violent predator,” which is
defined in Megan’s Law as follows:

“Sexually violent predator.” A person who has been convicted of a sexually violent offense as set forth in section 9795.1
(relating to registration) and who is determined to be a sexually violent predator under section 9795.4 (relating to assess-
ments) due to a mental abnormality or personality disorder that makes the person likely to engage in predatory sexually
violent offenses. The term includes an individual determined to be a sexually violent predator where the determination
occurred in the United States or one of its territories or possessions, another state, the District of Columbia, the
Commonwealth of Puerto Rico, a foreign nation or by court martial.

In making the determination that Stiveson was a sexually violent offender, Dr. Pass, in his report, set forth the materials that he
used in reviewing Stiveson’s case, which included an Order of Court mandating the Sexual Offender’s Assessment Board assess-
ment, correspondence from Stiveson’s counsel, the Sexual Offenders’ Assessment Board field investigation report, law enforce-
ment investigation records, the original complaint and affidavit of probable cause attached to that complaint, the Children’s
Hospital Pittsburgh records of the victim’s interview and examination, the defendant’s hand-written letters, the investigative
reports of Child Protective Services and the Allegheny County Prothonotary’s records. Dr. Pass also noted that Stiveson declined
to be interviewed in connection with this assessment. Dr. Pass’ report then details each and every one of the criteria set forth in
Section 9795.4(b) of Megan’s Law.

Stiveson’s initial claim is that the evidence was insufficient to support the conclusion that he has the requisite mental defect or
personality disorder for a sexually violent predator’s designation. In Dr. Pass’ report, he found that Stiveson’s behavior met the cri-
teria specified to establish pedophilia. In that report, Dr. Pass explained his determination that Stiveson suffered from pedophilia.

Issue of Personality Disorder or Mental Abnormality:

Based upon the criminal behavior demonstrated in the instant offense, it appears that Mr. Stiveson’s behavior meets the
classification criteria as specified with the DSM-IV-TR for Pedophilia No. 302.2. This diagnostic classification requires
behavioral manifestation over the course of at least 6 months of sexualized conduct, fantasies or urges with a pre-pubes-
cent child or children. These behaviors, fantasies or urges cause clinically significant distress or impairment in impor-
tant areas of functioning. Lastly, this disorder requires that the defendant must be at least 16 years of age and at least 5
years older than the child or children who have been victimized by the behavior.



february 26 ,  2010 page 89

Dr. Pass supplemented these statements when he testified at the Sexual Offenders’ Hearing.

Q. Dr. Pass, I would like to start by asking you about your basis for your diagnosis that Mr. Stiveson is a pedophile.

A. Yes, ma’am. That diagnosis is based upon a review of all forensic case and data submitted to me by the Sexual Offender
Assessment Board from Harrisburg as well as those factors delineated within the report specifically as it is recorded on
page three under issue of personality disorder or mental abnormality.

In this particular case, the diagnostic classification of pedophilia requires the behavioral manifestation over the
course of six moths of sexualized conduct, fantasies or urges with a prepubescent child or children. These behavior fan-
tasies or urges cause clinically significant impaired stress and impairment I levels of functioning and lastly requires that
the Defendant be at least 16 years of age and at least five years older than the child or children that have been victimized
and the behavior. In the incident offense it is obvious that Mr. Stiveson meets that classification criteria.

SVP Hearing Transcript, pp. 3-4, liens 18-15.

Dr. Pass’ determination that Stiveson suffered from pedophilia established the requirement that Stiveson had a mental abnormal-
ity required for making a determination that he was a sexually violent predator under the provisions of Megan’s Law.

Stiveson next maintains that the evidence was insufficient to establish that he committed a predatory act as defined by Megan’s
Law. In both his report ad testimony, Dr. Pass touched upon the issue of the predatory act. In his report, Dr. Pass outlined the fac-
tors that he considered in making the determination that he had engaged in a predatory act:

Issue of Predatory Behavior:
The Megan’s Law statute defines predatory behavior as “an act directed at a stranger or at a person with whom a rela-
tionship has been initiated, established, maintained or promoted in whole or in part in order to facilitate or support vic-
timization.” It is noted in the instant offense that Mr. Stiveson engaged in illegal sexual conduct with his stepdaughter
beginning when she was age 6 going forward for several years. During the course of these contacts, the defendant did
engage in acts with the victim and at the time of these illegal sexual acts would, in fact, initiate, establish, maintain and/or
promote in whole or in part the nature of the relationship in order to facilitate or support victimization. It is. Therefore,
this Board Examiner’s opinion that Mr. Stiveson’s behavior meets statute definitions for predatory behavior.

Similarly, he describes the predatory nature of Stiveson’s conduct in response to the question being asked by Stiveson’s counsel.

Q. During the – I am just going to read the sentence out I would like you to address.

During the course of these contacts the Defendant did engage in acts with the victim and at the time of these illegal
sexual acts would, in fact, initiate, establish, maintain and/or promote in whole or in part the nature of the relationship
in order to facilitate or support the victimization.

A. Correct.

Q. Can you describe what you meant by that.

A. Sure. At the point of contact simply means when Mr. Stiveson engages in sexual misconduct with the victim and it
extended over the previously stated course of time, longer than six months, and that these sexual acts, in fact, then were
initiated by him and promoted by him in whole or in part in accordance with the statute of definition for predatory behav-
ior. Therefore, in my opinion, his conduct does meet predatory behavior.

SVP Hearing Transcript, page 5, lines 6-24.

Stiveson’s final claim of error is that the evidence was insufficient to support the fact that he would reoffend. The testimony
presented at the time of the assessment hearing with respect to the issue of whether or not Stiveson would reoffend was limited.
Dr. Pass agreed with Stiveson’s lawyer that the sex of the victim was determinative of the question as to whether or not somebody
would reoffend. Dr. Pass also agreed that as an individual got older his sexual desires might diminish and that might make him less
likely to offend, however, at the time of the incidents involving Stiveson’s stepdaughter, Stiveson was thirty-four years old. One cru-
cial piece of testimony, however, regarding the question of whether or not he would reoffend was Dr. Pass’ determination that
Stiveson was a pedophile. In Commonwealth v. Meals, supra, the Pennsylvania Supreme Court reversed a decision of the Superior
Court and reinstated the Trial Court’s determination that the defendant was a sexually violent offender when it reviewed the record
which indicated that Meals had been determined to be a pedophile and that it was noted that pedophilia is highly related to the risk
to reoffend. A similar observation was made in Commonwealth v. Geiter, 929 A.2d 648 (Pa.Super. 2000). Dr. Pass’ testimony also
indicated that Stiveson’s sexual attacks of his stepdaughter demonstrated a reoccurring pattern of sexual assault upon his step-
daughter, which he was able to perpetrate in light of their familial relationship.

When reviewing the entire record in this case in light of the requirements of Megan’s Law, including a determination that
Stiveson met the criteria to be determined a pedophile pursuant to DSM-IV-TR, and the information with respect to the likelihood
of reoffense by pedophiles, it is clear that the Commonwealth met its burden of proving that Stiveson was a sexually violent pred-
ator by clear and convincing evidence.

Cashman, J.
Dated: October 14, 2009

1 42 Pa.C.S.A. §9791, et seq.
2 See also, Commonwealth v. Moody, 843 A.2d 402 (Pa.Super. 2004); Commonwealth v. Moldondoa, 576 Pa. 101, 838 A.2d 710 (2003). 
3 (a) Ten-year registration.—The following individuals shall be required to register with the Pennsylvania State Police for a peri-
od of ten years:

(1) Individuals convicted of any of the following offenses:

18 Pa.C.S. § 2901 (relating to kidnapping) where the victim is a minor.
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18 Pa.C.S. § 2910 (relating to luring a child into a motor vehicle or structure).

18 Pa.C.S. § 3124.2 (relating to institutional sexual assault).

18 Pa.C.S. § 3126 (relating to indecent assault) where the offense is graded as a misdemeanor of the first degree or higher.

18 Pa.C.S. § 4302 (relating to incest) where the victim is 12 years of age or older but under 18 years of age.

18 Pa.C.S. § 5902(b) (relating to prostitution and related offenses) where the actor promotes the prostitution of a minor.

18 Pa.C.S. § 5903(a)(3), (4), (5) or (6) (relating to obscene and other sexual materials and performances) where the
victim is a minor.

18 Pa.C.S. § 6312 (relating to sexual abuse of children).

18 Pa.C.S. § 6318 (relating to unlawful contact with minor).

18 Pa.C.S. § 6320 (relating to sexual exploitation of children).

(2) Individuals convicted of an attempt, conspiracy or solicitation to commit any of the offenses under paragraph (1) or
subsection (b)(2).

(3) Individuals currently residing in this Commonwealth who have been convicted of offenses similar to the crimes cited
in paragraphs (1) and (2) under the laws of the United States or one of its territories or possessions, another state, the
District of Columbia, the Commonwealth of Puerto Rico or a foreign nation or under a former law of this Commonwealth.

(b) Lifetime registration.—The following individuals shall be subject to lifetime registration:

(1) An individual with two or more convictions of any of the offenses set forth in subsection (a).

(2) Individuals convicted of any of the following offenses:

18 Pa.C.S. § 3121 (relating to rape).

18 Pa.C.S. § 3123 (relating to involuntary deviate sexual intercourse).

18 Pa.C.S. § 3124.1 (relating to sexual assault).

18 Pa.C.S. § 3125 (relating to aggravated indecent assault).

18 Pa.C.S. § 4302 (relating to incest) when the victim is under 12 years of age.

(3) Sexually violent predators.

(4) Individuals currently residing in this Commonwealth who have been convicted of offenses similar to the crimes cited
in paragraph (2) under the laws of the United States or one of its territories or possessions, another state, the District of
Columbia, the Commonwealth of Puerto Rico or a foreign nation or under a former law of this Commonwealth.

4 (b) Assessment.—Upon receipt from the court of an order for an assessment, a member of the board as designated by the admin-
istrative officer of the board shall conduct an assessment of the individual to determine if the individual should be classified as a
sexually violent predator. The board shall establish standards for evaluations and for evaluators conducting the assessments. An
assessment shall include, but not be limited to, an examination of the following:

(1) Facts of the current offense, including:

(i) Whether the offense involved multiple victims.

(ii) Whether the individual exceeded the means necessary to achieve the offense.

(iii) The nature of the sexual contact with the victim.

(iv) Relationship of the individual to the victim.

(v) Age of the victim.

(vi) Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

(vii) The mental capacity of the victim.

(2) Prior offense history, including:

(i) The individual’s prior criminal record.

(ii) Whether the individual completed any prior sentences.

(iii) Whether the individual participated in available programs for sexual offenders.

(3) Characteristics of the individual, including:

(i) Age of the individual.

(ii) Use of illegal drugs by the individual.

(iii) Any mental illness, mental disability or mental abnormality.

(iv) Behavioral characteristics that contribute to the individual’s conduct.

(4) Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.
5 42 Pa.C.S.A. §9792.
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Commonwealth of Pennsylvania v.
Gilbert Mihoc

Post-Conviction Relief Act—Newly Discovered Evidence Exception

1. Defendant appeals from the denial of Defendant’s fifth petition for post-conviction relief for failure to provide support of his
claims of newly discovered evidence and untimely filed petition.

2. Defendant was convicted of two separate complaints of rape, statutory rape, incest, terroristic threats, indecent assault, cor-
ruption of minor, reckless endangerment, involuntary deviate sexual intercourse relating to his actions against his two daughters.
Defendant filed for a new trial, which was denied, and was sentenced to two consecutive terms of ten to twenty years.

3. Defendant filed petitions to modify his sentence, an appeal of that denial which was affirmed and three petitions for post-con-
viction relief. While the second PCRA claimed that his trial counsel failed to request and review the CYS file and a remand was
ordered for the Court to conduct an in camera review, but a new trial was denied and the appeal of that judgment was also denied.
Two subsequent post-conviction relief petitions asserting ineffectiveness of all counsel were dismissed.

4. Defendant’s fifth petition, the subject of the instant appeal, asserted that one of the victims desired to recant her testimony
and requested that a hearing be scheduled permitting the victim and her mother to testify by phone. As the petition attached undat-
ed and unverified letters to the petition and failed to provide documentation of their indigence, the basis for telephone testimony,
the Court denied the requests. As such, although a hearing was scheduled on the petition, Defendant provided no testimony.

5. The Court also found the petition was untimely as the letters attached to Defendant’s petition fail to support his assertion that
the victim intended to recant her testimony and no evidence was presented of the authenticity of the letters or the date they were
revealed to Defendant, thereby preventing Defendant from meeting the requirement of showing the petition was timely made with-
in 60 days of learning of the newly discovered evidence.

(Angel L. Revelant)
Michael Streily for the Commonwealth.
Alan R. Patterson, III for Defendant.
No. CC8601748; CC8601749. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., November 25, 2009—The appellant, Gilbert Mihoc, has filed the instant appeal as a result of the denial of his fifth

petition for post-conviction relief following a hearing at which he presented no evidence. Mihoc was directed to file a concise state-
ment of matters complained of on appeal and has asserted two claims of error, the first of which is that this Court erred in deny-
ing his request that the testimony of Gayle Mihoc his daughter and one of the alleged victims, and Gayle Robinson, his ex-wife, be
taken by telephone and/or video conference in light of the alleged financial hardship of these individuals. In the alternative, Mihoc
maintains that this Court erred in denying his petition for post-conviction relief on the basis of the documents that were attached
to that petition.

In 1986, Mihoc was charged at two separate criminal complaints with two counts of rape, one count of statutory rape, one count
of incest, one count of terroristic threats, one count of indecent assault, one count of corruption of the morals of a minor, one count
of recklessly endangering another person, and one count of involuntary deviate sexual intercourse. Two counts of recklessly endan-
gering another person were dismissed prior to Mihoc’s trial. On November 6, 1986, Mihoc was convicted of all of the remaining
charges and, following the denial of his motion for a new trial/motion for arrest of judgment, he was sentenced by the Honorable
Raymond Novak on March 4, 1988, to two periods of incarceration of not less than ten nor more than twenty years, which sentences
of incarceration were to run consecutively.

Mihoc filed a motion to modify his sentence which was denied on March 16, 1988, from which he took his direct appeal to the
Superior Court. On April 28, 1989, the Superior Court affirmed the judgment of sentence and Mihoc filed a pro se motion for post-
conviction relief on March 28, 1988, however that petition was denied as a result of the fact that his appeal to the Superior Court was
then pending in that Court. On August 21, 1989, Mihoc filed a pro se petition for writ of habeas corpus which was treated as his sec-
ond petition for post-conviction relief and an amended post-conviction relief petition was filed in which one of the errors that was
asserted was that his trial counsel failed to request the Children & Youth Services file with respect to his two daughters. That peti-
tion was denied without a hearing and Mihoc took an appeal from that denial to the Superior Court which remanded the case for an
in camera review by the Court of the CYS records with respect to the two victims. Judge Novak reviewed those records and allowed
Mihoc’s counsel to examine the entire CYS file. After counsel had reviewed that file, a request for a new trial was made which was
denied and Mihoc once again took an appeal to the Superior Court, which appeal was denied. On January 4, 2006, Mihoc filed his
third petition for post-conviction relief, which petition was denied on June 27, 2006. Mihoc then filed his fourth petition for post-con-
viction relief alleging the ineffectiveness of all of his trial and appellate counsel and that petition was dismissed on May 19, 2008.

On May 15, 2008, Mihoc filed his fifth petition for post-conviction relief and this petition was assigned the undersigned in light
of the fact that the Honorable Raymond A. Novak had retired. This Court appointed his current appellate counsel and an amend-
ed petition for post-conviction relief was filed on October 23, 2008. In that amended petition, Mihoc has asserted that one of his
victims wished to recant her testimony and, accordingly, he should be granted a new trial. Attached to that petition are undated
and unverified letters purportedly from one of Mihoc’s victims and his ex-wife, in which they allege that the testimony presented
at the time of trial was a fabrication and that one of the victims wished to recant her testimony.

Several hearings were scheduled on Mihoc’s petition but were continued at Mihoc’s request as he was attempting to arrange for
his witnesses to be present since they were no longer residents of the Commonwealth of Pennsylvania but, in fact, were residents
of North Charleston, South Carolina. Mihoc filed a request that the testimony of Gayle Mihoc and Gayle Robinson be taken by
either telephone or television conference since they were alleged to be indigent and could not afford to pay for their transporta-
tion from South Carolina to Pennsylvania. This unverified, unsupported and undocumented motion was denied. A hearing was
finally held on Mihoc’s petition on April 1, 2009, at which time Mihoc presented no testimony. Following that hearing, this Court
denied his petition on the basis that it was untimely filed and he had presented no evidence in support of the claims asserted in
that petition. It is from this Order denying his fifth petition for post-conviction relief that Mihoc has filed the instant appeal.

In order to be entitled to relief under the Post-Conviction Relief Act, a petition must meet the jurisdictional requirements of
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that Act. The Post-Conviction Relief Act sets forth the time in which a petition for post-conviction relief must be filed in Section
9545 of that Act. That section provides as follows:

§ 9545. Jurisdiction and proceedings

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or
retained.

The time limitations set forth in this Act are jurisdictional in nature. Commonwealth v. Fahy, 737 A.2d 214 (Pa.Super. 1999). These
time limitations are mandatory and must be interpreted literally and as these limitations can be extended only if they meet the
exception requirements set forth in this Statute. The Court may not attempt to decide the merits of a petition if it is time-barred
unless it meets a statutory exception. Commonwealth v. Morris, 573 Pa. 157, 822 A.2d 684 (2003). Those exceptions are found in
Section 9545(b)(1)(i)(iii), which provides as follows:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

Mihoc’s judgment of sentence became final on May 28, 1989, thirty days after the Superior Court affirmed the judgment of his
sentence. Accordingly, he had until May 28, 1990 to file his petition. His current petition, which is his fifth, is untimely filed because
it was not filed until May 15, 2008, almost eighteen years after his judgment of sentence became final, and, therefore is time-
barred. Commonwealth v. Gamboa-Taylor, 753 A.2d 780 (Pa.Super. 2000). In reviewing the exceptions to these jurisdictional time
requirements, the first one set forth in the Statute is that Mihoc may have been prevented from timely filing his petition as a result
of the interference of government employees. Mihoc has not made this claim and, accordingly, cannot seek the benefit of this
exception. The next exception is that the Courts of this Commonwealth have recently recognized the Constitutional right that was
given retroactive effect. Petitioner Mihoc has not raised the claim under this exception.

The final exception provides relief when “the facts upon which the claim was predicated were unknown to the petitioner and
could not have been ascertained by the exercise of due diligence.” In seeking to avail himself of this exception, Mihoc has claimed
that he filed his petition within sixty days after he received information from his daughter and ex-wife, that his daughter and ex-
wife wished to recant their testimony that was provided at the time of his original trial. In the two letters that are attached to
Mihoc’s petition, the date of March 30 appears upon those letters; however, it appears in a different handwriting than the authors
of those particular letters. Assuming arguendo that, in fact, the letters were dated March 30, 2008, the contents of the letter indi-
cate that discussions had taken place between these individuals and Mihoc at an earlier time than that date and, as such, Mihoc
did not meet his requirement of treating this as newly discovered evidence. The letters in and of themselves talk about improve-
ment of the relationship between Mihoc, his daughter Gayle and his ex-wife and do not talk about their desire to recant their tes-
timony. These letters also seem to indicate that they had disclosed to Mihoc the fact that their testimony was a fabrication at some
time prior to March 30, 2008.

In Commonwealth v. Holmes, 905 A.2d 507, 510-511 (Pa.Super. 2006), the Superior Court reviewed the question of whether or
not a petitioner has promptly filed his petition once he ascertained the newly discovered evidence:

In the present case, Holmes invokes the after-discovered evidence exception to the PCRA time-bar. His claim relies upon
the affidavit of Stephen G. Fauntleroy, wherein Mr. Fauntleroy attests that he witnessed Jerome Harris’s murder and
could identify the assailant as someone other than Holmes. Although the investigating officers interviewed Mr. Fauntleroy
shortly after the September 1989 shooting, at that time, Mr. Fauntleroy stated that he was not able to describe the shoot-
er. Now, however, approximately fifteen years later, Mr. Fauntleroy explains that he was evasive during his police inter-
view because he was afraid that the actual perpetrator would harm him if he cooperated with the police investigation, and
he asserts, “[the assailant’s] image is burned into [his] memory as if [the murder] occurred yesterday.” See PCRA
Petition, 6/1/04, at Exhibit A. According to Mr. Fauntleroy, he approached Holmes with this information while they both
were incarcerated at the SCI-Rockview.FN2
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FN2. We observe that Holmes was confined in SCI-Mahoney in Frackville, Pennsylvania, on the date he filed the pres-
ent petition. See PCRA Petition, 6/1/04.

Initially, we observe that Holmes failed to satisfy his burden of proving that he raised his after-discovered evidence
claim within sixty days of the date the new facts were first discovered pursuant to 42 Pa.C.S.A. § 9545(b)(2). Holmes did
not disclose the date Mr. Fauntleroy first informed him that he knew that Holmes did not kill Jerome Harris. While
Holmes’ petition was admittedly filed within sixty days of the date of the Fauntleroy affidavit, there is absolutely no indi-
cation that Mr. Fauntleroy drafted the affidavit on the same day that he first approached Appellant and revealed to him
the new information. Thus, Holmes failed to demonstrate the predicate requirement that the instant claim was raised
within sixty days of the date it first could be presented, and, therefore, he did not sustain his burden of pleading and prov-
ing that the after-discovered evidence exception permits him to circumvent the statutory time-bar. See 42 Pa.C.S.A.
§9545(b)(2); Beasley, 559 Pa. 604, 741 A.2d 1258 (petitioner must plead or prove that statutory exception applies).

The sixty-day time limitation runs from the discovery of the information and not the date placed on an affidavit or letter.
Accordingly, Mihoc has failed to establish that he met the jurisdictional time limitations contained in the post-conviction relief peti-
tion where he is entitled to relief by virtue of one of the exceptions.

Even if Mihoc had established that he met one of the exceptions contained in the Post-Conviction Relief Act, his petition and
evidence in support of that petition did not establish that he was entitled to relief under the Post-Conviction Relief Act. Mihoc, in
support of his claim for post-conviction relief, has attached two letters purportedly from his ex-wife and from his daughter, Gayle.
Neither of these letters is verified nor were the letters authenticated. This Court, in reviewing the petition, was unable to tell if, in
fact, his ex-wife and daughter wrote these letters, or were they written by an unknown third-party. More troubling than this, is the
fact that while Gayle Mihoc was a victim of Mihoc’s sexual assault, Gayle Robinson was not and did not witness any of the assaults
on Mihoc’s two daughters. Further compounding this problem is the fact that Gay Mihoc, the second victim, did not write a letter
or in any way indicate that she wished to recant her testimony. Her testimony not only detailed the assaults that Mihoc perpetrat-
ed on her but she was an eyewitness to the assaults that he had perpetrated on his other daughter, Gayle. On that basis alone, Mihoc
has failed to establish a basis for relief.

The remaining claim of error is that this Court should have granted a video or telephonic conference for the purpose of receiv-
ing the testimony of Gayle Robinson and Gayle Mihoc. Once again, the problem exists that there was no way to verify the identity
of the individuals who were purportedly being providing testimony in this matter. This Court did not try this case but, rather, it
was tried before the Honorable Raymond A. Novak. Mihoc has failed to provide identification as to which particular individuals
who would testify and has failed to establish that they were indigent so as to preclude them from traveling from South Carolina to
Pittsburgh to provide the testimony in support of Mihoc’s petition. The only claim with regard to them being indigent is set forth
in an unverified motion in which Mihoc asserts that they are indigent. Since there was no basis to establish the identity of the indi-
viduals who would purportedly provide testimony in support of Mihoc’s petition nor was there information that would establish
their indigency, this Court did not feel that it was necessary to attempt to elicit testimony by virtue of tele-conferencing or video-
conferencing.

As previously noted, Mihoc’s petition does not plead a basis for relief nor did he prove his claims of error. A review of the docu-
ments in this case that he has submitted offers no support as to the identity of the individuals who authored these letters, nor any sup-
port for the contentions that they wished to recant their testimony and accordingly, his petition was dismissed as being untimely filed.

BY THE COURT:
/s/Cashman, J.

Dated: November 25, 2009

Commonwealth of Pennsylvania v.
Raymond Mistelske

Summary Offense—Indictable Offense—Driving Under Suspension for an Alcohol-Related Offense—Fleeing and Eluding the Police

1. Defendant was convicted of fleeing and eluding the police, careless driving and driving while his operator’s privileges had
been suspended for an alcohol-related offense and sentenced to not less than two nor more than four years, consecutive period of
two probation of two years and a fine of $5,000.

2. Summary offenses of driving under suspension for an alcohol-related offense, careless driving and having improper tire equip-
ment must be joined with indictable offense, fleeing and eluding the police in order to prevent unconstitutional double jeopardy.

3. Driving under suspension for an alcohol-related offense was charged as a misdemeanor in the first degree, rather than a sum-
mary offense, because the charge was the Defendant’s fourth conviction for the violation of that section of the Motor Vehicle Code.

4. Despite Defendant’s failure to raise issue of insufficiency of evidence at the time of trial, Pennsylvania Rule of Criminal
Procedure 606 permits it to be raised for the first time on appeal; however, evidence was sufficient for conviction of fleeing and
eluding police after Defendant recognized the police officer in pursuit and ran a red light knowing he would be charged with driv-
ing a motor vehicle while under suspension for an alcohol-related offense.

(Elizabeth Chiappetta)
Michael Streily for the Commonwealth.
Robert A. Felkay for Defendant.
No. CC200806100. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., November 25, 2009—On April 22, 2009, the appellant, Raymond Mistelske, (hereinafter referred to as

“Mistelske”), was found guilty following a non-jury trial of fleeing and eluding the police,1 careless driving2 and driving while his
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operator’s privileges had been suspended for an alcohol-related offense.3 Mistelske was acquitted of the charge of having improp-
er tire equipment on his vehicle.4 Mistelske waived his right to a presentence report but did request a thirty-day extension of his
sentencing. On May 21, 2009, Mistelske was sentenced to a period of incarceration of not less than two nor more than four years
and a fine of five thousand dollars for his conviction of driving under suspension for an alcohol-related offense and also sentenced
to a consecutive period of probation of two years for his conviction for fleeing or eluding the police. Mistelske requested and
received a stay of the imposition of his sentence pending the filing of an appeal.

Mistelske filed a timely appeal and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a con-
cise statement of matters complained of on appeal. In that statement, Mistelske has suggested that this Court erred as a matter of
law, in denying his motion to dismiss the prosecution with regard to the summary offenses of driving under suspension for an alco-
hol-related offense, careless driving and having improper tire equipment on his vehicle. The predicate for this contention is that
the complaint charging him with these summary offense was filed more than thirty days after these violations were alleged to have
occurred. As a corollary to this argument, he has suggested that this Court erred when it suggested that these summary offenses
should be filed with an indictable offense and thereby have the benefit of the statute of limitations applicable to the indictable
offense. Mistelske has also suggested that this Court erred in admitting, over his objection, a non-certified copy of his driving
record. As a corollary to this argument, he has also suggested that there was no competent evidence that he was driving under sus-
pension for an alcohol-related offense. Finally, Mistelske has suggested that there was insufficient evidence to support his convic-
tion of the crime of fleeing and eluding the police.

The record in this case indicated that on July 17, 2007, at approximately 8:00 p.m., David J. Young, a fifteen-year veteran of the
Ross Police Department, was in full uniform operating an undercover Dodge Charger automobile equipped with take-down lights
and a siren, when he was proceeding in a southbound direction on Perrysville Avenue. As Officer Young approached the intersec-
tion of Perrysville Avenue and Ivory Avenue he observed a red S-10 Chevrolet Blazer proceeding northbound on Perrysville
Avenue and run a red light at the intersection of Perrysville and Ivory Avenues. As that vehicle proceeded through the intersec-
tion against the red light, Young and the driver of the Chevrolet Blazer made eye contact, at which point the driver of the Chevrolet
Blazer, later identified as Mistelske, accelerated away from Officer Young and continued to travel northbound on Perrysville
Avenue at a high rate of speed. Officer Young made a u-turn, put on his take-down lights and activated his siren in an attempt to
effectuate a stop of this vehicle. Officer Young believed that both he and Mistelske were traveling in excess of fifty miles per hour
for anywhere from a half mile to a mile before Mistelske made a right-hand turn onto Cemetery Lane and entered the parking lot
to the Cascade Apartments. The posted speed limit on Perrysville Avenue was thirty-five miles per hour. During his pursuit of
Mistelske, Officer Young, had to change lanes to get around other motorists who, when hearing his siren and seeing his lights,
attempted to pull off to the side of the road to allow him to continue his pursuit of Mistelske.

When Mistelske finally came to a stop and was approached by Officer Young, Mistelske told him he was fleeing from somebody; how-
ever, he did not identify from whom he was fleeing. After obtaining information as to Mistelske’s identity, Officer Young ran a check of
the Pennsylvania Department of Transportation and determined that Mistelske’s license had been suspended pursuant to 75 Pa.C.S.A.
§1543(b) for an alcohol-related offense. In addition, Officer Young was informed that Mistelske had, in fact, never had a license.

On February 13, 2008, a criminal complaint was filed against Mistelske charging him with the crimes of fleeing and eluding the
police, operating a motor vehicle while under suspension for an alcohol-related offense, careless driving and having improper tire
equipment on his vehicle. A preliminary hearing was held on these charges on April 16, 2008, at which time all of the charges were
held for Court. Mistelske filed a motion to dismiss the prosecution with respect to the summary offenses since he maintained that
they were barred by the applicable statute of limitations for summary offenses. That motion was denied prior to his non-jury trial
and he was subsequently convicted of the charges of fleeing and eluding the police, driving while under suspension for an alcohol-
related offense and careless driving and found not guilty of having improper tire equipment on his vehicle.

Mistelske’s first contention of error deals with this Court’s refusal to dismiss the prosecution with respect to the summary
offenses since they should have been barred by the statute of limitations applicable to summary offenses. A summary offense is
defined by the Crimes Code as follows:

(c) Summary offenses.—An offense defined by this title constitutes a summary offense if:

(1) it is so designated in this title, or in a statute other than this title; or

(2) if a person convicted thereof may be sentenced to a term of imprisonment, the maximum of which is not more than
90 days.

18 Pa.C.S.A. 106(c)5

Any prosecution for a summary offense must be brought within thirty days of the date of the occurrence of that summary offense.6
Mistelske maintains that any prosecution for the summary offenses had to be filed on or before August 17, 2007, and since the crim-
inal complaint was not filed until February 13, 2008, almost seven months after the occurrence of these alleged offenses, that they
should have been barred by the applicable statute of limitations.

Pennsylvania Rule of Criminal Procedure 400 details the manner in which a prosecution for a summary offense may be instituted.

Rule 400. Means of Instituting Proceedings in Summary Cases

Criminal proceedings in summary cases shall be instituted either by:

(1) issuing a citation to the defendant; or

(2) filing a citation; or

(3) filing a complaint; or

(4) arresting without a warrant when arrest is specifically authorized by law.

The rules that are contained in Chapter 4 of the Pennsylvania Rules of Criminal Procedure deal with the situation where the pros-
ecution is instituted for summary offenses only. When the summary offense is joined with an indictable offense arising out of the
same facts and circumstances, the rules contained in Chapter 5 of the Rules of Criminal Procedure governing the handling of an
indictable offense apply equally to that summary offense. The comment to Rule 502 of the Rules of Criminal Procedure states that
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when a summary offense is joined with a felony or misdemeanor, then all of the charges are to be handled as a Court case under
the rules set forth in Chapter 5 of the Rules of Criminal Procedure.

Rule 502. Instituting Proceedings in Court Cases

Criminal proceedings in court cases shall be instituted by:

(1) filing a written complaint; or

(2) an arrest without a warrant:

(a) when the offense is a murder, felony, or misdemeanor committed in the presence of the police officer making the
arrest; or

(b) upon probable cause when the offense is a felony or murder; or

(c) upon probable cause when the offense is a misdemeanor not committed in the presence of the police officer making
the arrest, when such arrest without a warrant is specifically authorized by statute.

Comment: Criminal proceedings in court cases are instituted by 1) the filing of a complaint, followed by the issuance of
a summons or arrest warrant; or by 2) a warrantless arrest, followed by the filing of a complaint. For the definition of
“court case,” see Rule 103.

If the defendant is held for court, the attorney for the Commonwealth submits an information to the court (see Rule 225).
See Section 8931(d) of the Judicial Code, 42 Pa.C.S. § 8931(d).

There are only a few exceptions to this rule regarding the instituting of criminal proceedings in court cases. There are,
for example, special proceedings involving a coroner or medical examiner. See Commonwealth v. Lopinson, 427 Pa. 552,
234 A.2d 552 (1967), and Commonwealth v. Smouse, 406 Pa.Super. 369, 594 A.2d 666 (1995).

Whenever a misdemeanor, felony, or murder is charged, even if the summary offense is also charged in the same com-
plaint, the case should proceed as a court case under Chapter 5. See Commonwealth v. Caufman, 541 Pa. 299, 662 A.2d
1050 (1995), and Commonwealth v. Campana, 455 Pa. 622, 304 A.2d 432 (1973), vacated and remanded, 414 U.S. 808
(1973), on remand, 454 Pa. 233, 314 A.2d 854 (1974).

The reason that the summary offense and the indictable offense are to be treated in the same proceeding is to avoid the problems
that occurred in Commonwealth v. Campana, 454 Pa. 622, 304 A.2d 432 (1973). That case consisted of the consolidation of six sep-
arate appeals where the procedural histories were virtually identical. In each of the appeals, the defendant was charged with an
indictable offense and a summary offense. The case was submitted to a district magistrate and a determination of guilt was made
on the summary offense and the indictable offenses were held for Court. After these six individuals were convicted of the indictable
offenses, appeals were taken on the basis that their reprosecution should have been barred on the basis of the violation of their
rights under the double jeopardy provisions of the United States and Pennsylvania Constitutions. The Pennsylvania Supreme Court
agreed with those contentions and stated that:

Presented for consideration in these consolidated appeals is whether appellants, by virtue of their second prosecutions,
were subjected to ‘Double Jeopardy’ in contravention of the Fifth and Fourteenth Amendments *240 of the United States
Constitution.[FN2] We hold that All charges resulting from the criminal ‘episode’[FN3] of each appellant should have
been consolidated at one trial, and consequently the second prosecutions violated the Double Jeopardy Clause of the Fifth
Amendment. Accordingly we reverse the judgments of sentences imposed as a result of the second prosecutions.[FN4]

FN2. In Benton v. Maryland, 395 U.S. 784, 794, 89 S.Ct. 2056, 2062, 23 L.Ed.2d 707 (1969), the United States Supreme
Court held that ‘the double jeopardy prohibition of the Fifth Amendment…app(lies) to the States through the
Fourteenth Amendment.’ Benton is retroactive and thus applicable to all these appeals. See Price v. Georgia, 398 U.S.
323, 330 n. 9, 90 S.Ct. 1757, 1762 n. 9, 26 L.Ed.2d 300 (1970); Commonwealth v. Richbourg, 442 Pa. 147, 153, 275 A.2d
345, 348 (1971). Appellants John Doe, et al., had their two trials before the Supreme Court decided Benton. Therefore
the fact that appellants did not raise the issue of double jeopardy until their appeal to the Superior Court does not bar
them from relief. See Commonwealth v. Stevens, 429 Pa. 593, 599-600, 240 A.2d 536, 540 (1968); see also
Commonwealth v. Cheeks, 429 Pa. 89, 239 A.2d 793 (1968). Appellant King, although tried after the decision in Benton,
did not raise the issue of double jeopardy either at trial or during post-trial motions. The record discloses, however,
that appellant in his pro se Post-Conviction Hearing Act petition raised the issue of double jeopardy. As a result of that
petition, counsel was appointed and appellant was allowed to file post-trial motions as if timely filed. Under these cir-
cumstances, we cannot conclude that appellant has forfeited his right to litigate this issue. See Commonwealth v.
Cheeks, supra, cf. Commonwealth v. McGrogan, 449 Pa. 584, 297 A.2d 456 (1972). See also Anders v. California, 386
U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967); Commonwealth v. Baker, 429 Pa. 209, 239 A.2d 201 (1968).

FN3. See text following note 32, infra.

FN4. In light of our disposition we do not reach appellant Campana’s contention that before he could be convicted of
resisting arrest the Commonwealth must establish that the arrest was ‘lawful.’ Likewise we do not reach appellants
John Doe, et al.’s contentions that (1) there was insufficient evidence to prove that appellant John E. Hall participat-
ed in the alleged riot or assault and battery; (2) the representation of all appellants by the same counsel created a con-
flict of interest; (3) the trial court did not comply with Pa.R.Crim.P. 1106, 19 P.S. Appendix, in the jury selection.
Appellant King has also appealed his judgment of sentence at No. 325, October Sessions, 1968, imposed for aggravat-
ed assault and battery, a charge arising from an entirely separate occurrence. We find sufficient evidence to support
the conviction and affirm.

Commonwealth v. Campana, 304 A.2d at 434.

The United States Supreme Court granted a writ of certiorari and vacated the judgments entered by the Pennsylvania Supreme
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Court and remanded the case back to the Pennsylvania Supreme Court for the purpose of making a determination as to whether or
not the judgments were based on Federal or State constitutional grounds, or both. Pennsylvania v. Campana, 414 U.S. 808, 94 S.Ct. 73
(1973). When the case was returned to the Pennsylvania Supreme Court it reviewed its decision and made a determination that its
judgments were based on state law determinations pursuant to the supervisory power vested in the Pennsylvania Supreme Court and
that these judgments were in accordance with the double jeopardy provisions set forth in the Pennsylvania Crimes Code and the
Constitution of the Commonwealth of Pennsylvania. The end result of the decision in Commonwealth v. Campana, supra, was a nec-
essary joinder rule which requires the joinder of summary offenses to indictable offenses when they arise out of the same occurrence.

The reason for the requirement of the joinder of summary offenses with indictable offenses is to prevent multiple prosecutions
for offenses arising out of the same occurrence and also to prevent manipulation of the system to prevent a prosecution of an
indictable offense by having someone plead guilty to the summary offense. In Commonwealth v. Kline, 405 Pa.Super. 412, 592 A.2d
730, 731 (1991), a defendant was arrested for driving under the influence and for failing to drive on the right side of the road. The
defendant was issued a citation for the summary offense and ten days after the issuance of that citation, plead guilty to that sum-
mary offense. A criminal complaint was then filed against the defendant for the charge of driving under the influence. The defen-
dant then filed a motion to dismiss on the basis that the prosecution for driving under the influence was barred pursuant to the
provisions of the double jeopardy clause in that she had plead guilty to the summary offense, which arose out of the same occur-
rence. That motion was granted on the basis that the adjudication on the summary offense thereby precluded the subsequent pros-
ecution of driving under the influence. In making that assessment, the Superior Court noted that had the summary and indictable
offense been joined, the question of whether or not the defendant’s rights under the double jeopardy clause of the United States
and Pennsylvania Constitutions would have never occurred.

The statute of limitations for the charge of fleeing and eluding the police, which is a misdemeanor in the second degree, is two
years.7 The criminal complaint alleging that crime and the summary offenses arising out of the same occurrence was filed well
within the two-year period. While it is apparent that the Commonwealth properly instituted criminal proceedings for the indictable
and summary offenses, the real problem of Mistelske’s contention that his prosecution for the summary offenses was time-barred
is that the charge of driving under suspension for an alcohol-related offense was not a summary offense, but, rather, a misdemeanor
in the first degree. The reason for this is that this charge was Mistelske’s fourth conviction for the violation of that section of the
Motor Vehicle Code. 75 Pa.C.S.A. §1543(b)(1.1)(iii) provides as follows:

(iii) A third or subsequent violation of this paragraph shall constitute a misdemeanor of the first degree, and upon convic-
tion thereof the person shall be sentenced to pay a fine of $5,000 and to undergo imprisonment for not less than two years.

A review of Mistelske’s driving record reveals numerous suspensions, not only for violation of §1543(b), but for other provisions
of the Motor Vehicle Code. On April 11, 1989, Mistelske’s license was suspended for violation of Section 1501(a), since he did not
have a license. On January 1, 1991, his license was again suspended for refusal to take any chemical test pursuant to Section 1547.
On November 5, 1995, Mistelske’s license was suspended for his conviction for driving under the influence, a violation of Section
3731 of the Motor Vehicle Code. On February 3, 1996, his license was suspended for his conviction for the delivery of a controlled
substance. On November 9, 1997, his license again was suspended for driving under suspension for an alcohol-related offense in
violation of Section 1543(b). On November 9, 1997, his license was again suspended for the conviction of the charge of possession
of a controlled substance in Violation of the Controlled Substance, Drug, Device & Cosmetic Act. On May 11, 1999, his license was
suspended for a second violation of Section 1543(b) of the Motor Vehicle Code for driving under suspension for an alcohol-related
offense. On May 29, 1999, his license was again suspended for his conviction for possession of a controlled substance in violation
of the Controlled Substance, Drug, Device & Cosmetic Act. On March 26, 2005, he incurred his third suspension for conviction for
driving under suspension for an alcohol-related offense in violation of Section 1543(b) of the Motor Vehicle Code. On March 26,
2005, his license was also suspended for his conviction of possession of a controlled substance in Violation of the Controlled
Substance, Drug, Device & Cosmetic Act. On July 17, 2007, he incurred his fourth citation for driving under suspension for an alco-
hol-related offense in violation of Section 1543(b), which is the offense subject to the instant appeal. It should also be noted that on
May 28, 2008, he was again suspended for driving under suspension. His conviction for driving under suspension in violation of
Section 1543(b) constituted his fourth conviction and thereby was a misdemeanor in the first degree mandating a sentence of a
period of incarceration of not less than two nor more than four years and a fine of five thousand dollars.

Mistelske’s next contention of error is that there was insufficient evidence presented by the Commonwealth that he had three
prior convictions for driving under suspension for an alcohol-related offense and that the current charge constituted his fourth vio-
lation of that section of the Motor Vehicle Code. In this regard he maintains that the Commonwealth did not provide a certified copy
of his driving record since there was no raised seal on the certification presented by the Commonwealth. The problem with this con-
tention, however, is that the driving record submitted by the Commonwealth at the time of trial was in accordance with the provi-
sions of the Motor Vehicle Code and, in particular, complied with Section 6328 of the Motor Vehicle Code, which provides as follows:

§ 6328. Admissibility of department records

The department may send to any authorized user, by electronic transmission, any certification of record or abstract of
records maintained by the department. Permissible uses shall include, but not be limited to, certifications of driving
records and motor vehicle records. The department may also certify electronically any documents certified to it electron-
ically. Authorized users include State and local police, district attorneys, employees of the department and the Office of
Attorney General and other persons or entities as determined by the department and listed by notice in the Pennsylvania
Bulletin. In any proceeding before the courts or administrative bodies of this Commonwealth, documents certified by the
department under this section and offered into evidence by an authorized user shall be admissible into evidence.

Mistelske’s final contention of error is that the record was insufficient to establish that he was fleeing or eluding the police.
Mistelske did not raise this issue at the time of trial in either a motion for judgment of acquittal or in post-sentence motions; howev-
er, pursuant to Pennsylvania Rule of Criminal Procedure 606, he is permitted to raise this claim for the first time on a direct appeal.

Rule 606. Challenges to Sufficiency of Evidence

(A) A defendant may challenge the sufficiency of the evidence to sustain a conviction of one or more of the offenses
charged in one or more of the following ways:
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(1) a motion for judgment of acquittal at the close of the Commonwealth’s case-in-chief;

(2) a motion for judgment of acquittal at the close of all the evidence;

(3) a motion for judgment of acquittal filed within 10 days after the jury has been discharged without agreeing upon a
verdict;

(4) a motion for judgment of acquittal made orally immediately after verdict;

(5) a motion for judgment of acquittal made orally before sentencing pursuant to Rule 704(B);

(6) a motion for judgment of acquittal made after sentence is imposed pursuant to Rule 720(B); or

(7) a challenge to the sufficiency of the evidence made on appeal.

(B) A motion for judgment of acquittal shall not constitute an admission of any facts or inferences except for the purpose
of deciding the motion. If the motion is made at the close of the Commonwealth’s evidence and is not granted, the defen-
dant may present evidence without having reserved the right to do so, and the case shall otherwise proceed as if the
motion had not been made.

(C) If a defendant moves for judgment of acquittal at the close of all the evidence, the court may reserve decision until
after the jury returns a guilty verdict or after the jury is discharged without agreeing upon a verdict.

In reviewing this claim that the evidence was insufficient to support the verdict, an Appellate Court must determine whether
the evidence and all reasonable inferences drawn there from when viewed in the light most favorable to the Commonwealth as the
verdict-winner, are sufficient to establish all of the elements of the offense beyond a reasonable doubt. Commonwealth v. Miller,
572 Pa. 623, 819 A.2d 504, (2002). The record in this case reveals that Officer Young, a fifteen-year veteran of the Ross Township
Police Department observed a vehicle traveling in the opposite direction from him on Perrysville Avenue in Ross Township, run a
red light and when Officer Young and the driver of that vehicle made eye contact, that the driver accelerated and was proceeding
at a speed well in excess of fifty miles per hour, despite the fact that the posted speed limit was thirty-five miles per hour. Officer
Young activated his take-down lights and his siren and gave chase of that vehicle traveling in excess of fifty miles per hour for any-
where from a half mile to a mile. During this chase he had to avoid three or four vehicles whose drivers heard the siren or saw his
lights and attempted to get out of his way and pull to the side of the road. It was only after Mistelske turned off of Perrysville
Avenue onto Cemetery Lane that he came to a stop. The first statement coming from Mistelske was that he was fleeing from some-
body however he did not say who and based upon the facts of his case, it was most likely that the person who he was fleeing from
was Officer Young.

Section 3733 of the Pennsylvania Motor Vehicle Code8 defines the elements of the crime of fleeing and eluding the police and
potential defenses to that crime.

§ 3733. Fleeing or attempting to elude police officer

(a) Offense defined.—Any driver of a motor vehicle who willfully fails or refuses to bring his vehicle to a stop, or who oth-
erwise flees or attempts to elude a pursuing police officer, when given a visual and audible signal to bring the vehicle to
a stop, commits an offense as graded in subsection (a.2).

(a.1) Disposition of fines, etc.—The fines imposed and collected under subsection (a) shall not be subject to 42 Pa.C.S.
§3733 (relating to deposits into account). The fines imposed and collected under subsection (a) shall be distributed in the
manner provided in 42 Pa.C.S. § 3571(b)(2) and (3) (relating to Commonwealth portion of fines, etc.).

(a.2) Grading.—

(1) Except as provided in paragraph (2), an offense under subsection (a) constitutes a misdemeanor of the second degree.
Any driver upon conviction shall pay an additional fine of $500. This fine shall be in addition to and not in lieu of all other
fines, court expenses, jail sentences or penalties.

(2) An offense under subsection (a) constitutes a felony of the third degree if the driver while fleeing or attempting to
elude a police officer does any of the following:

(i) commits a violation of section 3802 (relating to driving under influence of alcohol or controlled substance);

(ii) crosses a State line; or

(iii) endangers a law enforcement officer or member of the general public due to the driver engaging in a high-speed chase.

(b) Signal by police officer.—The signal given by the police officer may be by hand, voice, emergency lights or siren.

(c) Defenses.—

(1) It is a defense to a prosecution under this section that the pursuing police officer’s vehicle was not clearly identifiable
by its markings or, if unmarked, was not occupied by a police officer who was in uniform and displaying a badge or other
sign of authority.

(2) It is a defense to prosecution under this section if the defendant can show by a preponderance of the evidence that the
failure to stop immediately for a police officer’s vehicle was based upon a good faith concern for personal safety. In deter-
mining whether the defendant has met this burden, the court may consider the following factors:

(i) The time and location of the event.

(ii) The type of police vehicle used by the police officer.

(iii) The defendant’s conduct while being followed by the police officer.

(iv) Whether the defendant stopped at the first available reasonably lighted or populated area.
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(v) Any other factor considered relevant by the court.

It is clear from the record that Mistelske, once he observed Officer Young who was in full uniform despite the fact that he was
driving an unmarked car, accelerated to get away from him after running the red light. It is also clear that Officer Young attempt
to stop Mistelske by using not only his lights but, also, his siren. In analyzing the potential defenses in this case, it is clear that none
of these defenses were available to Mistelske. The vehicle that Officer Young was driving was unmarked but he was in full uniform
with a badge, which uniform and badge demonstrated his authority to make a traffic stop. Mistelske failed to demonstrate that his
failure to stop was based upon his concern for his personal safety as there was no such testimony as to whether or not he had such
a concern. In looking at the factors to be considered, it is also clear that there were other individuals along Perrysville Avenue who
pulled over on the side of the road to allow Officer Young to continue his pursuit of Mistelske. If these individuals could pull over
safely, it is equally clear that Mistelske could have.

In looking at all of the factors applicable to these charges, it is clear that Mistelske recognized Officer Young for who he was
and attempted to flee from him when he had ran a red light knowing that he was going to be charged once again with driving a
motor vehicle while under suspension for an alcohol-related offense. As with Mistelske’s other claims of error, this claim is simi-
larly without merit.

BY THE COURT:
/s/Cashman, J.

Dated: November 25, 2009

1 75 Pa.C.S.A. §3733.
2 75 Pa.C.S.A. §3714.
3 75 Pa.C.S.A. §1543(b).
4 75 Pa.C.S.A. §4525.
5 18 Pa.C.S.A. §106(c).
6 42 Pa.C.S.A. §5553(a).
7 42 Pa.C.S.A. §5552.
8 75 Pa.C.S.A. §3733.

Commonwealth of Pennsylvania v.
Robert Lynn Cash

Recusal—Bias—Statement of Reasons Sentence Imposed Beyond Guidelines

1. Defendant appeals from the denial of his post-sentencing motion, including a request for recusal, claiming the Judge’s bias
or prejudice against the Defendant at the time of resentencing. While the Judge reviewed the Motion according to the law and the
Code of Judicial Conduct, the Court found no basis to recuse himself in that the statements made at resentencing did not demon-
strate bias or prejudice but rather the basis for sentencing Defendant at the mandatory sentence level, above the guidelines, which
requires a statement in support of the sentence imposed.

2. The Judge presided over the trial, received and reviewed presentence reports and victim testimony and sentenced Defendant
to the mandatory sentences requested by the Commonwealth, which were beyond the guidelines, based upon Defendant’s egre-
gious actions against the victims. Specifically, Defendant (and co-conspirators) broke into a home at 1:00 a.m. with semi-automat-
ic weapons with the intent to rob the owner of drugs and cash and instead threatened the women and children in the home with
weapons, and raped and sodomized the women in front of the children.

3. In support of the sentence, the Judge made statements at the time of sentencing regarding Defendant’s actions, namely that
he was “a pig” and “a piece of garbage” and that he did not “deserve to be out among civilized people.” Defendant filed a Motion
indicating that these statements showed bias or prejudice against the Defendant and that the Judge should have recused himself.

4. The Judge noted that the issue of recusal was not raised at the time of sentencing or prior, but later in a post-sentencing
motion, which was denied.

(Angel L. Revelant)
Michael Streily for the Commonwealth.
David B. Chontos for Defendant.
No. CC200500844. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

SUPPLEMENTAL OPINION
Cashman, J., December 10, 2009—Pursuant to the direction of the Superior Court in the original appeal filed by the appellant,

Robert Lynn Cash, (hereinafter referred to as “Cash”), this Court is filing a Supplemental Opinion with respect to the issue of
recusal. It should be noted that the issue of the recusal never arose prior to sentencing nor at the time of the resentencing when
the mandatory sentences sought by the Commonwealth were imposed. The issue of recusal was one of the numerous issues raised
by Cash in his post-sentencing motion which was denied.

At the time that this Court initially sentenced Cash, it had the benefit of its recollection of the trial, the trial transcript, a presen-
tence report, and the testimony presented on behalf of both the Commonwealth and Cash with respect to sentencing. Cash was orig-
inally sentenced on May 16, 2007, however, since the mandatory sentence sought by the Commonwealth were not imposed at the cor-
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rect counts, Cash was resentenced on May 17, 2007. With regard to his sentencing and his resentencing, no request was ever made
by Cash or his counsel that this Court recuse itself. In filing his post-sentencing motion, the issue of recusal was in context in Cash’s
claim that the statements made at the time of the sentencing in some way demonstrated an animus, bias or prejudice against Cash
which resulted in the sentence which he received. This Court, in reviewing his claim for recusal determined that there was no basis
for recusal since there was no basis to establish any type of bias or prejudice that this Court may have had against Cash.

At the time of sentencing, this Court was made aware that there were certain mandatory sentences that had to be imposed upon
Cash, in addition, had the sentencing guidelines which were applicable to this case and had received and reviewed a presentence
report prepared in connection with Cash. This Court was also mindful of its responsibility pursuant to the Sentencing Code to pro-
vide a statement of the reason or reasons why a particular sentence was imposed. 42 Pa.C.S.A. §9721(b). This Court recognizes that
the guidelines in any criminal case are not mandatory and in Cash’s case, the guidelines were not appropriate for the crimes that
he committed. Commonwealth v. Ellis, 700 A.2d 948 (Pa.Super. 1997). Since this Court did not believe that it was bound by the
guidelines and that it should depart from the guidelines based upon the nature of the crimes committed and their impact upon the
victims, it was required, pursuant to the Sentencing Code, to provide a contemporaneous written statement of the reason or rea-
sons for the deviation from the guidelines.

The statements made by this Court at the time Cash was sentenced were made to comply with the requirements of the
Sentencing Code to set forth on the record the reasons for departure from the guidelines. Cash and his co-defendants broke into
the victims’ home at approximately 1:00 a.m. on November 16, 2004. Cash and his co-defendants broke into the victims’ home in
order to rob a drug dealer of his stash of drugs and/or the money that he had accumulated as a result of the sale of those drugs.
Cash and his cousin were armed with semi-automatic firearms and their co-conspirator, Chaffin, had a sawed-off shotgun. These
individuals rounded up the occupants of the house which consisted of three females and two small children. Cash and his co-defen-
dants put the semi-automatics to the heads of the females and the children demanding drugs or the money which they believed was
in the house. When they did not receive either the drugs or the money, they then forced the two younger females to strip with guns
held to their heads and forced them to perform oral sex on Cash and his cousin. Cash and his cousin then raped these two individ-
uals, with the sexual assaults being done in front of one of the victim’s mother and the other’s children.

The statements that this Court made at the time of sentencing were as follows:

THE COURT: Well, Mr. Cash, there are a lot of things I want to tell you. You’re a pig. You are a despicable piece of
garbage. Not only did you degrade these two women, you forced the family to watch you prove that you’re a man, a big
guy. You don’t deserve to be out among civilized people. You treat them like a piece of dirt. You treat them as nothing more
than a sex object. For what? So you can prove that you’re somebody. Well, you’re not.

It is this Court’s characterization of what transpired during the early morning hours of November 17, 2004, that Cash believes
demonstrates a sufficient bias or prejudice against him which would have required the granting of his request for recusal in decid-
ing his post-sentencing motions. When presented with a motion for recusal, a Judge must look to Canon 3 of the Code of Judicial
Conduct and with respect to the motion made in Cash’s case, Canon 3(c)(1)(a) is applicable which provides as follows:

C. Disqualification

(1) Judges should disqualify themselves in a proceeding in which their impartiality might reasonably be questioned,
including but not limited to instances where:

(a) they have a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts con-
cerning the proceeding;

The procedures and standards to be followed dealing with a request for recusal and disqualification of the Trial Judge are set forth
in Reilly by Reilly v. Southeastern Pennsylvania Transportation Authority, 507 Pa. 204, 489 A.2d 1291 (1985).

It is incumbent upon the proponent of a disqualification motion to allege facts tending to show bias, interest or other
disqualifying events, and it is the duty of the judge to decide whether he feels he can hear and dispose of the case fairly
and without prejudice because we recognize that our judges are honorable, fair and competent. Once this decision is made,
it is final and the cause must proceed. The propriety of this decision is grounded in abuse of discretion and is preserved as
any other assignment of error, should the objecting party find it necessary to appeal following the conclusion of the cause.

If the cause is appealed, the record is before the appellate court which can determine whether a fair and impartial
trial were had. If so, the alleged disqualifying factors of the trial judge become moot.

Similarly, in Commonwealth v. Druce, 577 Pa. 581, 848 A.2d 104, 108 (2004), the Pennsylvania Supreme Court viewed the standards
and ethical considerations to be reviewed when a Trial Court is considering a motion for recusal.

Appellant asks this Court to establish a per se rule requiring recusal for any such violation, arguing it creates at the
very least an appearance of impropriety which robs a litigant of a fair and impartial sentencing.

“The sentencing decision is of paramount importance in our criminal justice system,” and must be adjudicated by a fair
and unbiased judge. Commonwealth v. Knighton, 490 Pa. 16, 415 A.2d 9, 21 (1980). This means, a jurist who “assess[es] the
case in an impartial manner, free of personal bias or interest in the outcome.” Commonwealth v. Abu-Jamal, 553 Pa. 485,
720 A.2d 79, 89 (1998). Because of the tremendous discretion a judge has when sentencing, “a defendant is entitled to sen-
tencing by a judge whose impartiality cannot reasonably be questioned.” Commonwealth v. Darush, 501 Pa. 15, 459 A.2d
727, 732 (1983). “A tribunal is either fair or unfair. There is no need to find actual prejudice, but rather, the appearance of
prejudice is sufficient to warrant the grant of new proceedings.” In Interest of McFall, 533 Pa. 24, 617 A.2d 707, 714 (1992).

If a party questions the impartiality of a judge, the proper recourse is a motion for recusal, requesting that the judge
make an independent, self-analysis of the ability to be impartial. Commonwealth v. Travaglia, 541 Pa. 108, 661 A.2d 352,
370 (1995). If content with that inner examination, the judge must then decide “whether his or her continued involvement
in the case creates an appearance of impropriety and/or would tend to undermine public confidence in the judiciary.”
Commonwealth v. Tharp, 574 Pa. 202, 830 A.2d 519, 534 (2003) (quoting Abu-Jamal, at 89). This assessment is a “person-
al and unreviewable decision that only the jurist can make.” Id. “Once the decision is made, it is final….” Travaglia, at
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370 (quoting Reilly v. SEPTA, 507 Pa. 204, 489 A.2d 1291, 1300 (1985)).

[3] [4] This Court presumes judges of this Commonwealth are “honorable, fair and competent,” and, when confronted with
a recusal demand, have the ability to determine whether they can rule impartially and without prejudice. Commonwealth
v. White, 557 Pa. 408, 734 A.2d 374, 384 (1999). The party who asserts a trial judge must be disqualified bears the burden
of producing evidence establishing bias, prejudice, or unfairness necessitating recusal, and the “decision by a judge against
whom a plea of prejudice is made will not be disturbed except for an abuse of discretion.” Darush, at 731.

In rejecting the establishment of a per se rule of recusal, that Court acknowledged that the purpose of the Code of Judicial Conduct
was to “preserve both the integrity and independence of the judiciary.” Matter of Larson, 532 Pa. 326, 616 A.2d 529, 579 (1992).
The Court also observed that the Code of Judicial Conduct sets standards for the members of the judiciary but did not impose legal
duties upon them. In rejecting the imposition of a per se rule, that Court stated:

A per se rule would impose a legal duty of recusal based upon a Judicial Code violation and remove any introspective dis-
cretion from the jurist. Such a structured rule would defeat the spirit of our judicial processes and undermine the legiti-
macy of our judges. As stated previously, this Commonwealth must continue to reserve faith in, and give due deference
to our jurists, and allow them to address these initial challenges. Their discretion may of course be reviewed, but it must
first be allowed to be exercised.

848 A.2d at 109, supra.

In employing these standards, this Court made the determination that there was no basis for it to recuse itself since its state-
ments did not demonstrate a bias or prejudice to prevent it from discharging its duties with respect to Cash’s sentencing on a fair
and impartial basis.

The statements made by this Court were made in an effort to explain the reasons why it imposed the sentence upon Cash. By
raping and sodomizing his victim, Cash was not doing so for the purpose of sexual gratification but, rather, was using the sexual
assault to terrorize, to humiliate, and to debase his victim. His attacks of his victim, as well as the attacks of his cousin on his vic-
tim, were similar to the atrocities inflicted upon the women of Bosnia and the Sudan. There was no desire for sexual gratification
but, rather, for the torturing and humiliation of their victims. Underscoring this motivation is the fact that these sexual assaults
and the attacks against the minor children, were not designed to effectuate the object of the conspiracy that was involved in this
case. Cash, his cousin and their co-defendant agreed to burglarize this house for the purpose of robbing a suspected drug dealer
of either his drugs or money or both. There was no need to engage in any type of sexual activity or to threaten minor children since
the victims were unarmed, were female, and defenseless, while Cash, his cousin and co-defendant possessed semi-automatic
weapons and a sawed-off shotgun.

This Court was mindful of the statements made by both victims, Jennifer Matlas talked about the profound effect that this rob-
bery and sexual assault had not only on her but her five and one-half year old son. She has gone through psychiatric counseling in
an aid to deal with the problems that were inflicted upon her and her child. She talked about the shame and embarrassment of
being sexually assaulted in front of her mother and the children and how this was done not to rob her of personal belongings but,
rather, to take her dignity, self-worth and sense of security. Tina Williams, the other victim, also expressed her sense of isolation
and violation as a result of the atrocities that were inflicted upon her. Although this testimony was compelling in and of itself, the
utter disregard and disrespect that Cash had for his victims and the judicial system was played out when his cousin testified at the
time of trial and Cash called him a snitch.

It is for these reasons that this Court used the language that it did in setting forth the reasons why it departed from the guide-
lines and why it was necessary to impose the sentence that it did. These statements did not demonstrate an animus, bias or preju-
dice against Cash but, rather, described his abominable and repulsive behavior. Since there was no basis for the recusal, this Court
denied his motion.

BY THE COURT:
/s/Cashman, J.

Dated: December 10, 2009



VOL.  158  NO.  6 march 12 ,  2010

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Anthony Bucci v. Bart Mele and Tad Abel v.
Paul Rothrauff, Theresa Rothrauff, and
Richard D. Malin & Associates, Inc., Friedman, J. ..............Page 101
Indemnification Provisions—Invalidation of Contract Language—
Unconscionability—Consumer Contracts

Sean Claar v. Erik Moore and Commonwealth of Pennsylvania,
Department of Transportation, and Duquesne Light Company,
Friedman, J. ................................................................................Page 102
Pa. R.A.P. 1925(b)—Failure to File Untimely Statement of Matter
Complained of On Appeal—Power of Trial Judge to Excuse
Untimely Filing

Allen E. Miller and Dorothy Miller, his wife v.
Edward J. Cleis and Margaret A. Cleis, his wife,
O’Reilly, J. ..................................................................................Page 102
Delay Damages—Delay Not Caused by Plaintiff—Pa. R.C.P. 238

Commonwealth of Pennsylvania v.
Keith Orville Wood, Manning, A.J. ..........................................Page 103
Change of Venue—Pretrial Publicity—Suppression of DNA Evidence
—Forced DNA Sample—42 Pa. C.S.A. §2316 (a)

Commonwealth of Pennsylvania v.
Luis Miguel Guzman-Tirado, Todd, J. ....................................Page 108
Suppression of Evidence—Probable Cause for Arrest—
Searches and Seizures—18 Pa. C.S. §§5701, et seq.

Commonwealth of Pennsylvania v.
Richard Montgomery, Todd, J. ................................................Page 110
Indecent Exposure—Megan’s Law—42 Pa. C.S.A. §9791—
Timing of Sexually Violent Predator Hearing—Guilty Plea



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2010
Circulation 6,314

PLJ EDITORIAL STAFF
Frederick N. Egler, Jr. ............Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions. Call
Peggy for details, (412) 261-6255.

Opinion Editorial VOLUNTEERS

family law opinions committee

Mary Ann C. Acton
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Margaret M. Cassidy
Elizabeth Chiappetta
Elizabeth F. Collura
Robert A. Crisanti
William R. Friedman
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Ingrid M. Lundberg

Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Jana S. Pail
Peter C.N. Papadakos
Diane Barr Quinlin
Jeffrey Alan Ramaley
Danielle D. Rawls
Angel L. Revelant
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross

Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller
Sally R. Miller

Sophia P. Paul
David S. Pollock
Sharon M. Profeta
Hilary A. Spatz
Mike Steger
William L. Steiner



march 12 ,  2010 page 101

Anthony Bucci v.
Bart Mele and Tad Abel v.

Paul Rothrauff, Theresa Rothrauff, and
Richard D. Malin & Associates, Inc.

Indemnification Provisions—Invalidation of Contract Language—Unconscionability—Consumer Contracts

The indemnification clause in the agreement between a property owner and inspection company was invalidated due to uncon-
scionability. The unconscionable indemnity clause required the homeowner to pay all legal and other fees of the company in the
event the property owner pursued a claim against the company resulting from the inspection of the client’s property. This language
has no place in a consumer contract in Pennsylvania.

(Lynn E. MacBeth)

Elizabeth F. Collura for Plaintiff.
Robert A. Weinheimer for Bart Mele.
Charles P. Falk for Theresa Rothrauff.
Miles A. Kirshner for Richard D. Malin & Associates.
Tad Abel, pro se.

No. GD 09-8904. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., January 12, 2010—Original Defendant Bart Mele (“Mele”) has filed Preliminary Objections to the cross-claims of

Additional Defendant Richard D. Malin & Associates, Inc. (“Malin”). The issue to be decided is whether or not an indemnification
provision included in the consumer contract between those parties is unenforceable as a matter of law. It should be kept in mind
that we are not dealing here with any aspect of Malin’s defense to Mele’s Complaint to Join. Before us now are only Malin’s cross-
claims against Mele. The validity of the indemnification provision is central to those claims.

The contract between Mele and Malin contains the following language upon which Malin relies for its cross-claims:

In the event that the company offers to refund the cost of the inspection and the client pursues any claim against
the Company resulting from the inspection of Client’s property, Client agrees to pay all expenses incurred by
Company in defending any such claim, to include costs incurred, witness fees, expenses of hiring expert witnesses
and legal fees.

Mele cites Carll v. Terminix International Company, 793 A.2d 921 (Pa.Super. 2002) for the law that applies to consumer contracts,
such as the instant one, and argues that the reasoning in Carll, which involved the invalidation of an arbitration clause, would
require the invalidation of the instant indemnification clause. We agree.

Malin cites to a case at the Common Pleas level, Mannion v. Manor Care, Inc., 4 Pa. D&C 5th 321 (C.P. Lehigh 2006) and argues
that it supports its view that its cross-claim is viable. However, a closer reading of Mannion reveals that it is more supportive of
Mele’s objections. In Mannion, the Court allowed the dispute to go to arbitration per an arbitration clause that was severable from
two other clauses it found unconscionable and unenforceable, limiting damages awardable in arbitration and discovery allowable.
The Mannion trial judge distinguished Carll on the arbitration issue because of the severability of the clauses provided in the con-
tract at issue. However, Mannion follows Carll on the issue of unconscionability.

The limitation of damages available to Mele under the contract is not now before us and any dispute in that regard is for anoth-
er day. However, the instant indemnification clause, which is much like in terrorem clauses in wills1 has no place in a consumer
contract under the law of Pennsylvania as discussed in Carll. That clause, which patently attempts to prevent consumers from seek-
ing to vindicate their rights under the law, will not be enforced by our courts, and as a consequence the cross-claim based upon it
must be stricken, with prejudice.

Malin’s expenses in defending against Mele’s Complaint are solely the burden of Malin. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: January 12, 2010

1 Black’s Law Dictionary defines in terrorem clause as follows: “A provision in a document such as a lease or a will designed to
frighten a beneficiary or lessee into doing or not doing something; e.g. clause in a will providing for revocation of a bequest or
devise if the legatee or devisee contests the will. A condition ‘in terrorem’ is a provision in a will which threatens beneficiaries with
forfeiture of their legacies and bequests should they contest validity or dispositions of the will. Taylor v. Rapp, 217 Ga. 654, 124
S.E. 2d 271, 272.” Black’s Law Dictionary 735 (5th ed. 1979).

ORDER OF COURT
AND NOW, to-wit, this 12th day of January 2010, for the reasons set forth in the accompanying Memorandum in Support of

Order, the Preliminary Objections of original Defendant Bart Mele to the cross-claims of Additional Defendant Richard D. Malin
& Associates, Inc. are hereby SUSTAINED, and the cross-claims of Malin against Mele are DISMISSED with prejudice; paragraphs
44-49 of Malin’s Answer, New Matter and Crossclaims Pursuant to Pa. R.C.P. 1031.1 are stricken; paragraphs 50 and 51 shall not
apply to Mele.

BY THE COURT:
/s/Friedman, J.
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Sean Claar v. Erik Moore and Commonwealth of Pennsylvania,
Department of Transportation, and Duquesne Light Company

Pa. R.A.P. 1925(b)—Failure to File Untimely Statement of Matter Complained of On Appeal—Power of Trial Judge to Excuse
Untimely Filing

The trial court’s ability to excuse untimely file in the wrong court of a party’s Pa. R.A.P. 1925(b) Statement is limited accord-
ing to Tucker v. R.M. Tours, _____ Pa. _____, 977 A.2d 1170 (2009).

(Lynn E. MacBeth)
Mark F. Bennett for Plaintiff.
Jonathan A. Orie for Duquesne Light.
Robert T. McDermott for Department of Transportation.
David Harouse for Erik Moore.
No. GD 01-21366. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., January 8, 2010—Plaintiff has appealed from this Court’s Order Denying Reconsideration which was dated

September 15, 2009. After receiving the Notice of Appeal, we issued an Order pursuant to Pa. R.A.P. 1925(b)(1), directing him to
file a Statement of Matters Complained of on Appeal within 21 days of the date of the Order. The 1925(b) Order was dated October
29, 2009 and docketed October 30, 2009, so the Statement was due no later than November 20, 2009. As of December 2, 2009, no
Statement has been filed in the Court of Common Pleas, although a copy of a Statement filed with the Superior Court was deliv-
ered to our chambers on November 18, 2009.

It is very possible that Plaintiff has waived all issues on appeal. The Pennsylvania Supreme Court recently re-visited the issue
of the trial court’s power to accept an untimely 1925(b) Statement in the case of Tucker v. R.M. Tours, _____ Pa. _____, 977 A.2d
1170 (2009). The Supreme Court reiterated the long-standing rule that a failure to file a timely Statement could not be excused by
a trial judge. We therefore doubt that a trial judge can excuse a timely filing in the wrong court.1

The issues on appeal seem to be whether the report of a professional engineer which was attached to Plaintiff ’s Motion to
Reconsider was sufficient to require denial of Duquesne Light’s Motion for Summary Judgment. We vacated the Order granting
summary judgment so we could hear additional argument without causing the parties any worry about procedural pitfalls. After
further argument, we reiterated the grant of summary judgment in favor of Duquesne Light.

As summarized in Plaintiff ’s Statement, he contends that the engineer’s opinion was “that the failure to relocate, eliminate, or
make breakaway, the struck pole prior to the crash was not in accordance with long-standing safety concepts, was not reasonable,
and caused the severe outcome of the crash.” He further contends that, based on his opinion, the issue of whether the location of
the pole was dangerous should have been allowed to go to the jury.

Both sides agreed at the original argument that Nelson v. Duquesne Light Co., 338 Pa. 37, 12 A.2d 299 (1940) controls this case.
Nelson held that a utility company such as Duquesne Light is liable for the harm caused by the placement of a utility pole only
when the placement causes a foreseeable and unreasonable risk of harm to users of the highway. The report Plaintiff ’s counsel
attached to his Motion to Reconsider was written in 2001; a short affidavit dated June 16, 2009, was also supplied confirming
authorship and that “the statements therein are true and correct.”

The report was not supplied in a timely fashion in response to the Motion for Summary Judgment, although it is dated July 11,
2001 and related to the instant action. The gist of the report as it applies to Duquesne Light is that the pole was in a zone that should
have been kept available by the “highway design engineer” for a “forgiving roadside” or “clear zone,” and that Duquesne Light
(along with the electrical utility industry) had been aware of the resultant hazard for some years, even decades.

We leave it to Commonwealth Court, which will hear this appeal, to decide whether or not Plaintiff ’s counsel’s various proce-
dural missteps should be ignored so that the merits of the existence or not of a jury question can be reached. We conclude that
Tucker prohibits this court from doing so.

BY THE COURT:
/s/Friedman, J.

Dated: January 8, 2010

1 Pa. R.A.P. 1925(b) specifies that the Statement is to be filed “of record in the trial court and served on the judge.”

Allen E. Miller and Dorothy Miller, his wife v.
Edward J. Cleis and Margaret A. Cleis, his wife

Delay Damages—Delay Not Caused by Plaintiff—Pa. R.C.P. 238

Delay caused by death and illness of attorneys and a praecipe “languished” in the system does not constitute delay caused by
the plaintiff for purposes of delay damages under Rule 238.

(Lynn E. MacBeth)

John S. Sherry for the Plaintiffs.
David Harouse for Defendants.
No. GD 00-001248. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., November 25, 2009—This matter relates to Hamlet’s lament in his famous soliloquy where one of the “slings and

arrows of outrageous fortune” is the “law’s delay.”1
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Here, this motor vehicle accident involved a cross over by Defendant, “Cleis” whereby he collided with the vehicle of Plaintiff,
“Miller,” causing bodily injury. The case was filed on January 24, 2000, and finally came to trial August 31, 2009. The jury ren-
dered a verdict in favor of Miller in the amount of $45,000, and $4,000 for Miller’s wife, Dorothy. Cleis has not filed any Post Trial
Motion, and the sole issue before me is the calculation of damages under Rule 238.

(a)(1) At the request of the plaintiff in a civil action seeking monetary relief for bodily injury, death or property damage,
damages for delay shall be added to the amount of compensatory damages awarded against each defendant or addition-
al defendant found to be liable to the plaintiff in the verdict of a jury, in the decision of the court in a nonjury trial or in
the award of arbitrators appointed under section 7361 of the Judicial Code, 42 Pa.C.S. § 7361, and shall become part of
the verdict, decision or award.

(2) Damages for delay shall be awarded for the period of time from a date one year after the date original process was
first served in the action up to the date of the award, verdict or decision.

(3) Damages for delay shall be calculated at the rate equal to the prime rate as listed in the first edition of the Wall Street
Journal published for each calendar year for which the damages are awarded, plus one percent, not compounded.

(b)(1) The period of time for which damages for delay shall be calculated under subdivision (a)(2) shall exclude the peri-
od of time, if any,

(i) after the defendant made a written offer which complied with the requirements of subdivision (b)(2), provided that
the plaintiff obtained a recovery which did not exceed the amount described in subdivision (b)(3), or

(ii) during which the plaintiff caused delay of the trial.

To the attorneys’ credit they have agreed upon most of what is due Miller. The amount to be decided by me is for a finite period
from January 26, 2007 to September 2, 2009, which amounts to $8,873.63.

The delay in the matter was occasioned by the untimely, and unfortunate death of the attorney who originally filed the suit. The
administration of that attorney’s estate occasioned some delay. Substitute counsel was appointed, and he is still in the case.
However, that attorney became ill, and needed protracted medical attention. In anticipation of that medical treatment, he asked
that the matter be continued. That request was granted on July 9, 2004, and the matter taken off our trial list.

Said counsel recovered, and on January 25, 2007 filed a Praecipe to re-list the case. Herein arises that “sling and arrow.”
That Praecipe languished in our system from January 25, 2007 to August 31, 2009, when the case was finally called, and the

above verdict entered.
As noted, the attorneys did an admirable job in achieving a partial settlement. The positions advanced by each have support in

appellate caselaw. Miller relies on Wirth v. Miller, 580 A.2d 1154 (Pa.Super. 1990) for the proposition that Rule 238 does “not per-
mit exclusion for calculation of delay damages for periods of delay for which no party is responsible due to extraneous adminis-
tration concerns” at 1164. The Court there adds that plaintiff will be denied delay damages only when “…his or her conduct caused
the delay of trial.”

In contrast, Cleis relies on Tindall v. Friedman, D.O., 970 A.2d 1159 (Pa.Super. 2009) for the proposition that “…any period of
time must be excluded during which the plaintiff caused delay of trial.” However, in reciting the facts in support of her denial of
delay damages, Judge Bowes observed “…(T)his delay was not the result of any action by the defendant or the Court System.” She
further states that “…the sole issue under Rule 238 is whether the “plaintiff ’ caused the delay. If proceedings are postponed by any
other mechanism, delay damages are imposed.” (Emphasis Supplied).

Here the delay caused by Miller ended when it filed its Praecipe. That the case did not come on for trial until September, 2009
is not conclusive because the Prothonotary’s delay was the “other mechanism” that caused the delay. Hence, I will GRANT delay
damages in the amount of $8,873.63.

BY THE COURT:
/s/O’Reilly, J.

Date: November 25, 2009

1 Shakespeare, The Tragedy of Hamlet, Act Third, Scene First, Line 65-80 (The Yale Shakespeare, Cross & Brooke, p. 995, 1993).

Commonwealth of Pennsylvania v.
Keith Orville Wood

Change of Venue—Pretrial Publicity—Suppression of DNA Evidence—Forced DNA Sample—42 Pa. C.S.A. §2316 (a)

1. Defendant was convicted of various crimes including rape, indecent assault, and sexual assault and convicted to aggregate
sentences of 80 to 160 years.

2. Defendant’s pretrial motion requesting that the term “East End Rapist” not be used to describe him during his trial was
consented to by the Commonwealth. The remaining requests for change of venue and exclusion of DNA evidence were denied by
the court.

3. The mere presence of pretrial publicity does not warrant a change of venue. Defendant must show that the publicity led to
actual prejudice. In this case, the rapes had occurred more than seven years prior to jury selection. The arrest occurred over a
year before jury selection. The jury pool had relatively little knowledge of the publicity, and the ones who recalled the case stated
that they could set aside what they heard and render a fair and impartial verdict.

4. Defendant argued that DNA evidence should be suppressed because he was forced to give a sample as a condition of release
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from incarceration on a parole violation resulting in his return to prison on a burglary conviction that took place in 1997. The
statute requiring samples as a condition of release from prison, 42 Pa. C.S.A. §2316 (a), applied to offenses prior to its effective
date of June 19, 2002 if prisoners remained incarcerated or returned to prison as parole or probation violators after that date.
Therefore, Defendant’s argument that burglary was not one of the offenses that triggered the requirement for a sample upon
release was not supported by the express terms of the statute.

(Lynn E. MacBeth)

Michael W. Streily for the Commonwealth.
Brandon P. Ging for Defendant.
Nos. CC 200702862; 200712474; 200712475; 200415477. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION OF THE COURT
Manning, A.J., December 30, 2009—The defendant was charged in five separate Criminal Informations with the following:

At CC 200702862:

a. One count of Burglary (F1), 18 Pa. C.S.A. § 3502(a);

b. One count of Rape (F1), 18 Pa. C.S.A. § 3121(a)(1);

c. One count of Sexual Assault (F2), 18 Pa. C.S.A. § 3124.1;

d. One count of Indecent Assault (M2), 18 Pa. C.S.A. § 3126(a)(1); 18 Pa. C.S.A. § 3124.1;

e. One count of Robbery (F1), 18 Pa. C.S.A. § 3701(a)(ii);

f. One count of Terroristic Threats (M1), 18 Pa. C.S.A. § 2706(a)(1); and

g. One count of Theft by Unlawful Taking (M3), 18 Pa. C.S.A. § 3921(a).

At CC 200712474:

a. One count of Burglary (F1), 18 Pa. C.S.A. § 3502(a);

b. One count of Rape (F1), 18 Pa. C. S.A. § 3121(a)(1);

c. One count of Involuntary Deviate Sexual Intercourse (F1), 18 Pa. C.S.A. § 3123(a)(1);

d. One count of Indecent Assault (M2), 18 Pa. C.S.A. § 3126(a)(1);

e. One count of Terroristic Threats (M1), 18 Pa. C.S.A. 2706(a)(1);

f. One count of Simple Assault (M2), 18 Pa. C.S.A. 2701(a)(1);

g. One count of Robbert (F1), 18 Pa. C.S.A. § 3701(a)(1)(i); and

h. One count of Theft by Unlawful Taking (M3), 18 Pa. C.S.A. §3921(a).

At CC 200712475:

a. One count of Burglary (F1), 18 Pa. C.S.A. § 3502(a);

b. One count of Rape (F1), 18 Pa. C.S.A. § 3121(a)(1);

c. Three counts of Aggravated Indecent Assault (F2), 18 Pa. C.S.A. § 3125(a)(1); and

d. One count of Indecent Exposure (M1), 18 Pa. C.S.A. § 3127(a).

At CC 200712476:

a. One count of Burglary (F1), 18 Pa. C.S.A. § 3502(a);

b. One count of Rape (F1), 18 Pa. C.S.A. § 3121(a)(1);

c. One count of Sexual Assault (F2), 18 Pa. C.S.A. § 3124.1; and

d. One count of Terroristic Threats (M1), 18 Pa. C.S.A. § 2706(a)(1).

And, at CC 20071247:

a. One count of Burglary (F1), 18 Pa. C.S.A. § 3502(a);

b. One count of Rape (F1), 18 Pa. C.S.A. § 3121(a)(1);

c. Three counts of Involuntary Deviate Sexual Intercourse (F1), 18 Pa. C.S.A. 3123(a)(1);

d. One count of Indecent Assault (M2), 18 Pa. C.S.A. § 3126(a)(1);

e. One count of Aggravated Assault (F1), 18 Pa. C.S.A. § 2702(a)(1);

f. One count of Terroristic Threats (M1), 18 Pa. C.S.A. § 2706(a)(1); and

g. One count of Simple Assault (M2), 18 Pa. C.S.A. § 2701(a)(1).

The defendant filed pre-trial motions seeking a change of venue/venire; requesting that if the defendant testified, the
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Commonwealth be required to refer to the defendant’s prior convictions for burglary and theft only as “crimes involving dishon-
esty”; seeking to bar the Commonwealth from using the term “East End rapist”; and to bar the introduction of DNA evidence. After
hearing and argument, the pre-trial motions were denied in their entirety, except for the request that the Commonwealth not use
the term “East End rapist,” which was consented to by the Commonwealth.

The defendant was tried by a jury, between June 10 and June 16, 2008. The jury found him guilty of all counts at CC 200702862,
200712474, 200712475 and 200712477. The jury could not agree upon verdicts as to the charges at CC 200712476, which involved
the victim M.H.1 A mistrial was declared at that case and, at sentencing, the Commonwealth nolle prossed those charges. At the
remaining cases, the defendant received the following sentences. At CC 200712475: 60 to 120 months at count 1; 120 to 240 months
at count 2, consecutive to the sentence at count 1; 60 to 120 months at count 3, consecutive to the sentences at counts 1 and 2; and
no further penalty at the remaining counts. At CC 200702862: 60 to 120 months at count 1; 120 to 240 months at count 2, consecu-
tive the sentence at count 1; and 60 to 120 months at count 5, consecutive to the sentences at counts 1 and 2; and no further penal-
ty at the remaining counts. At CC 200712477: 60 to 120 months at count 1; 120 to 240 months at count 2, consecutive to the sentence
at count 1; 60 to 120 months at count 3, consecutive to the sentences at counts 1 and 2 and no further penalty at the remaining
counts. At CC 200712474: 60 to 120 months at count 1; 120 to 240 months at count 2, consecutive the sentence at count 1; 60 to 120
months at count 7, consecutive to the sentences at counts 1 and 2; and no further penalty at the remaining counts. The aggregate
sentence imposed was 80 to 160 years.

In his Concise Statement of Matters Complained of on Appeal, the defendant identified the following claims:

I. The Trial Court erred in denying the pre-trial motion for change of venue/venire;

II. The Trial Court erred in denying the pre-trial motion to exclude DNA evidence;

III. The evidence was not sufficient beyond a reasonable doubt to convict Mr. Wood on the various charges, particularly
the sex offenses, when the DNA evidence was not admissible, no other physical evidence linked Mr. Wood to any of the
crimes, and no victim was able to identify Mr. Wood as her assailant;

IV. The verdicts were against the weight of the evidence where the Commonwealth’s evidence was speculative, tenuous,
and inconsistent at best, particularly as to the collection and testing of DNA evidence;

V. The Trial Court abused its discretion in sentencing Mr. Wood by considering improper factors and/or not consider-
ing proper facts; and

VI. Mr. Wood’s sentence of not less than 80 years, not more than 160 years, which amounts to a de facto life sentence, is
manifestly excessive and unreasonable.

As the defendant has challenged the weight and sufficiency of the evidence, a review of that evidence is necessary. The
Commonwealth’s evidence established that the first assault took place the morning of June 26, 2000 when 59 year old M.H. woke
feeling as if someone were in her bedroom. She noticed a man standing at the foot of her bed, with what she later determined was
her housecoat covering his face. He climbed on top of her, threatened to strike her and kill her when she tried to resist and then
raped her. When he got off of her, he ordered her to lie on the floor and then left. M.H. called her daughter and was taken to Magee
Hospital.

The next attack occurred the very next day, in the early morning hours of June 27, 2000, when T.S., a 22 year old law student
awoke in the middle of the night to find a man standing over her. He had one of her hats on his head and had his face concealed by
a cloth of some sort. He held a butcher knife in his hand. She could see enough of his features, however, to determine that he was
African-American, about 5' 7" to 5' 9" tall and in his late thirties or early forties. He told her that he had been watching her for some
time, which she considered odd as she had just moved to Pittsburgh a few weeks previously. He raped her while holding a knife at
her throat. When he left, he took approximately $40 from her purse. He told her to not call the police or he would be back with
other “guys” and would “cut her.” (N.T. 6/10/08, Pp. 79-85).

At approximately 4:30 a.m. on July 9, 2000, A.U. was awoken suddenly by the presence of another person in her bedroom. She
first thought that it was her boyfriend. When she realized it was not her boyfriend, she began to scream. The man jumped on top
of her and subdued her by threatening to kill her. He then raped her. Although she was unable to identify the assailant, she believed
that he was a black man in his thirties. Before leaving, he told her to lie on her stomach and face the wall. She laid there for sev-
eral minutes, not moving until she heard her boyfriend’s voice. Although he arrived minutes after the defendant left and went out-
side to look for him, he was not able to locate anyone. The victim was taken to the hospital. She later discovered that $15.00 was
missing from her wallet. (N.T. 6/10/08 Pp. 124-128).

On August 8, 2000, A.O., a physician serving her residency in Pittsburgh, was awakened in the middle of the night by the sen-
sation of someone touching her right shoulder. After becoming more awake, she realized it was a man. She could not see his face,
but could tell he was a black man in his thirties. When this individual began to remove her clothes, she fought him; kicking, trying
to gouge his eyes and screaming for him to get off of her. The assailant was able to finally subdue her by choking her to the point
that she lost consciousness. When she regained consciousness, she was being straddled by the man who then proceeded to rape
her. During the rape, he struck her numerous times on the head because she refused to comply with his demands and continued to
struggle with him. The assailant, in an attempt to remove biological evidence, wiped his semen from the victim with a scarf and
then poured bleach on her. He told her that if she called the police, he would come back and kill her. During her interview with the
police, the victim recounted that the man attempted to fake an accent. (N.T. 6/11/08 Pages 148-163).

The final assault occurred on May 11, 2001, at the residence of M.T. She awoke at approximately 1:30 a.m., alerted by the pres-
ence of another person in the room. The man, in a heavily accented voice, told her to wake up. She noticed the man’s face was cov-
ered up with a piece of her clothing. He proceeded to rape her while holding a screwdriver to her eye. After the rape, the assailant
attempted to clean the victim. Before leaving, he told her to face away from him and to not call the police or he would kill her. (N.T.
6/11/08 Pages 198-208).

In four of the assaults biological material was left at the scene by the assailant. It was tested by the law enforcement and it was
determined that the same man had been responsible for those assaults. Police were not, however, able to match the assailant’s pro-
file to any they had on file until 2007, when a DNA sample taken from the defendant after he had been incarcerated as a parole
violator was determined to match. At trial, a serologist presented by the Commonwealth testified that there was only a 1 in 56 quin-
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tillion chance of someone having that particular DNA pattern matching that of the defendant. (N.T. 6/12/08, P. 323).
The Court will now address the defendant’s claims. First, he contends that the Court erred in denying the pre-trial motion for

change of venue/venire. A change of venue is necessary ‘if a fair and impartial jury cannot be selected in the county in which the
crime occurred,’ a determination that the trial court is best suited to make. Commonwealth v. Karenbauer, 715 A.2d 1086, 1092
(1998), cert. denied, 526 U.S. 1021, 119 S.Ct. 1258, 143 L.Ed.2d 354 (1999). Thus, in reviewing a denial of a motion for a change of
venue, an appellate court will only disturb the trial court’s decision if it represents an abuse of discretion. Id. at 1092. The mere
occurrence of pre-trial publicity does not warrant a change of venue. In general, a defendant must show that the publicity led to
actual prejudice. Id. at 1092.

The instant case was reported quite extensively during the period when the rapes occurred; however, that was more than seven
years prior to the selection of the jury. Moreover, the arrest of the defendant, which also received media interest, was over a year
before selection of the jury. The passage of time certainly meant that there was little chance that the jurors were going to recall
the media coverage from the time of the rapes. This was borne out when the Court inquired of the jury pool as to their knowledge
of the case. Out of the entire venire, only 29 even recalled the case. Of these, all stated that they could set aside what they had
heard and render a fair and impartial verdict. Moreover, the jury selection process resulted in the elimination of potential jurors
who were not capable of serving impartially. The defendant had not claimed that any of the jurors actually chosen to serve were
affected by the trial publicity. In the absence of prejudice, the defendant is not entitled to relief.

Next, the defendant claims that the Court erred in denying the pre-trial motion to exclude the DNA evidence. The defendant
sought suppression of the DNA evidence, contending that it had been seized unlawfully. The Deputy District Attorney explained
the circumstances surrounding the seizure from the defendant:

MS. NECESSARY: Your Honor, the facts listed in paragraph 4 of the defendant’s motion are correct. He was arrested —
he was arrested on June 18, 2002, and was then detained around June 27, 2002, by the Pennsylvania Department of
Probation and Parole. This was for a violation of a burglary conviction which occurred back in 1997. He was – however,
in the year 2002, the law was changed to require that any person who served any term of incarceration on the effective
date who was convicted of burglary shall not be released until that person had submitted a DNA sample. And so, as of the
date the defendant entered the prison in 2002, he was required to submit a DNA sample prior to his release.

(N.T., 6/9/08, p. 11). The defendant contends that because his burglary conviction took place in 1997 and, at that time, burglary was
not among the offenses which resulted in the seizure of a DNA sample, he should not have been subject to the seizure of that sam-
ple upon his return to prison in 2002 as a parole violator.

The statute provides:

(a) General rule.—A person who is convicted or adjudicated delinquent for a felony sex offense or other specified offense
or who is or remains incarcerated for a felony sex offense or other specified offense on or after the effective date of this
chapter shall have a DNA sample drawn…

42 Pa. C.S.A. § 2316 (a)(emphasis added). It further states:

(b) Condition of release, probation or parole.—

(1) A person who has been convicted or adjudicated delinquent for a felony sex offense or other specified offense and who
serves a term of confinement in connection therewith after June 18, 2002, shall not be released in any manner unless and
until a DNA sample has been withdrawn.

(2) This chapter shall apply to incarcerated persons convicted or adjudicated delinquent for a felony sex offense prior
to June 19, 2002.

(3) This chapter shall apply to incarcerated persons and persons on probation or parole who were convicted or adjudi-
cated delinquent for other specified offenses prior to the effective date of this paragraph.

42 Pa. C.S.A. § 2316 (b). (emphasis supplied) The highlighted language clearly contemplates that person convicted of predicate
offenses prior to the effective date of this section, June 19, 2002, would have to supply DNA samples if they remained incarcerat-
ed after June 19, 2002 or if they were returned to prison as parole or probation violators after that date. The defendant was incar-
cerated for his burglary after June 19, 2002 when he was returned to prison as a parole violator. By its express terms, this statute
required that he supply a DNA sample. Moreover, the Superior Court has rejected a challenge to the provisions that allow for the
taking of DNA samples based on convictions that predate the effective date of those provisions in Commonwealth v. Derk, 895 A.2d
622, 627-628 (Pa.Super. 2006). The defendant in Derk, who had been convicted of a predicate offense committed prior the enact-
ment of the relevant provisions of 42 Pa. C.S.A. § 2316, challenged the requirement that she submit DNA samples. Although her
conviction came after the amendment, she complained that this violated the ex post facto provisions of the Federal and State con-
stitutions. The Court rejected this argument, finding that the requirement that a person convicted of certain offenses supply a DNA
sample was not punitive, but, rather, procedural in nature and, therefore, did not constitute an ex post facto law. Since Section 2316,
on its face, required the defendant to provide the DNA sample and the Section was constitutional, the defendant’s Motion to bar
the admission of that DNA evidence was properly denied.

Next, the defendant claims that the evidence was not sufficient to establish his guilt beyond a reasonable doubt. This contention,
however, rests on his claim that the DNA evidence was improperly admitted. Without the DNA evidence, he contends that the
remaining evidence was not sufficient to establish his guilt. He is right. Without the DNA, the Commonwealth could not possibly
have carried its burden. The DNA evidence was, however, admissible. That evidence, coupled with the other circumstantial evi-
dence, such as the defendant generally fitting the description given by the victims, was clearly sufficient to establish his guilt. The
serologist testified that the chance that another person had the same DNA as the defendant was one in 56 quintillion.2 Clearly, that
evidence was sufficient to establish that the defendant was the person who deposited that DNA material on or near the four vic-
tims as he raped them.

The defendant also claims that the verdicts rendered by the jury were against the weight of the evidence. “The weight of the
evidence is exclusively for the finder of fact who is free to believe all, part, or none of the evidence and to determine the credibil-
ity of the witnesses. An appellate court cannot substitute its judgment for that of the finder of fact. Thus, we may only reverse the
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jury’s verdict if it is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v. Begley, 780 A.2d 605, 619
(2001). As with his challenge to the sufficiency of the evidence, this claim is also predicated on the earlier claim that the DNA evi-
dence was improperly admitted. Since that claim was clearly without merit and the DNA evidence properly admitted, this claim
must likewise fail.

The defendant’s final two claims challenge the propriety of the sentences imposed. He claims that the Court abused its discre-
tion in sentencing Mr. Wood by considering improper factors; and/or not considering proper factors and that the length of the sen-
tence was excessive in that it amounted to a de facto life sentence. “Sentencing is a matter vested in the sound discretion of the
sentencing judge, and a sentence will not be disturbed on appeal absent a manifest abuse of discretion. An abuse of discretion is
more than just an error in judgment and, on appeal, the trial court will not be found to have abused its discretion unless the record
discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias, or ill-will.”
Commonwealth v. Fullin, 892 A.2d 843, 847 (Pa.Super. 2006).

The defendant did not, in either his Post-Sentence Motion or his Concise Statement, explain what improper factors the Court
considered or what proper factors the Court failed to consider. It is, accordingly, impossible to respond to those claims. The record
of the sentencing will reflect, however, that the Court considered all of the factors identified in the Sentencing Code before impos-
ing sentence.3 The defendant was given the opportunity to present evidence and give allocution. The Court also had the benefit of
a pre-sentence report. The defendant did not have any additions or corrections to the report and offered no evidence. In exercis-
ing his right to allocution, although he said that he was “sorry” for the victims, he insisted that he was innocent of the charges,
claiming, incredibly, that there was no DNA evidence secured from the victims when they were treated at the hospital following
the assault. He offered nothing about himself or his history in an attempt to affect the sentence imposed. The Court considered all
that the defendant offered at sentencing. The Court also considered the evidence offered by the Commonwealth, which consisted
of live testimony from two of the victims as well as written statements from relatives and friends of the victims recounting the ter-
rible impact the defendant’s actions had on the victim’s lives. The Court observed two things about the victim’s, both those who
appeared at sentencing and those who just appeared at trial: the horrible impact that the defendant’s actions had on their lives and
the lives of those who care for them and the tremendous courage they demonstrated in overcoming that impact in their lives and
in confronting the defendant in person at trial and at sentencing. This Court commented before imposing sentence, explaining to
the defendant why it was going to impose the sentences that would follow:

THE COURT: The Court has the benefit of a presentence report, victim impact statements and the arguments of counsel.

Taking into consideration the sentencing guidelines and all those things, I’ll remark as I do to the jurors that St.
Thomas Aquinas defined justice as an ancient concept which is to give to each that which is due him.

It is apparent from the evidence presented and everything that has been presented here today, as well as the evi-
dence in the case, that what is due you, Mr. Wood, is a severe, harsh sentence without mercy, commensurate with what
you have done.

To impose a sentence less that what I will impose here will only diminish the horrendous nature of your conduct, but
would also be rewarding you for the multiple, vicious brutal attacks on the innocent women that you perpetrated.

(N.T. 9/3/08, p. 33). The Court considered all proper factors in arriving at the sentence imposed.
The defendant also contends that the sentence was unduly harsh because, in running the sentences consecutively, the Court

assured that the defendant would serve the remainder of his life in prison. The Court imposed the lengthy sentence it did for two
reasons: First, because the defendant committed multiple horrific crimes, each of which deserved a separate sentence. Second,
because this Court firmly believes that if the defendant were ever permitted to live among society again, he would pose a profound
threat to offend again. He committed two of these vicious rapes within one twenty-four hour period. He obviously had no ability to
control his impulses. Keeping him in prison, far away from other potential victims, was the only way to protect society from his
predatory nature.

“[I]t is well established that a claim of excessiveness of sentence does not raise a substantial question so as to permit appellate
review where the sentence is within the statutory limits.” Commonwealth v. Cruz-Centeno, 668 A.2d 536, 545 (Pa.Super. 1995). The
statutory limit for the crimes of rape and burglary is 240 months. For the second degree felonies the defendant was convicted of,
the statutory maximum is 10 years. Each of the sentences imposed were within the statutory maximums. The actual sentences
imposed were also within standard ranges for the crimes of burglary, robbery, IDSA and aggravated indecent assault. Only the sen-
tences for rape were outside the standard range, and they were in the aggravated range. The Court certainly set forth sufficient
reasons for imposing aggravated range sentences for the four rapes committed by the defendant. In addition to the horrendous
nature of his offense and the impact they had on the innocent victims, the defendant showed absolutely no remorse for his conduct,
denying his guilt in the face of irrefutable evidence to the contrary. The sentences imposed were lawful, proper and warranted by
the facts of the case and the character of the defendant.

For the reasons stated above the sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

Date: December 30, 2009

1 To protect the confidentiality of the victims, they will only be identified by their initials.
2 That would be the number fifty-six, followed by eighteen zeros.
3 42 Pa. C.S.A. s 9721 (b) provides those factors: General standards.—In selecting from the alternatives set forth in subsection (a),
the court shall follow the general principle that the sentence imposed should call for confinement that is consistent with the pro-
tection of the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community, and the
rehabilitative needs of the defendant. The court shall also consider any guidelines for sentencing and resentencing adopted by the
Pennsylvania Commission on Sentencing and taking effect under section 2155 (relating to publication of guidelines for sentencing,
resentencing and parole and recommitment ranges following revocation).
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Commonwealth of Pennsylvania v.
Luis Miguel Guzman-Tirado

Suppression of Evidence—Probable Cause for Arrest—Searches and Seizures—18 Pa. C.S. §§5701, et seq.

1. Bureau of Narcotics and Investigating Drug Control obtained a pen register and a trap and trace device on the telephone of
Victor Allen for investigation of a cocaine distribution ring in Monroeville, Pennsylvania.

2. As a result of the interception of the phone calls, police suspected the transfer of drugs at a Sharpsburg residence. Allen was
arrested and his cell phone seized. Incoming messages on his phone led police to search for a green van with Ohio license plates
in the Monroeville area. Defendant spoke briefly to the person in the green van; otherwise there was no evidence of any suspicious
activity on behalf of Defendant.

3. There was no probable cause to arrest Defendant. The presence or proximity of Defendant to a drug transaction does not con-
stitute probable cause for arrest.

(Lynn E. MacBeth)

Maureen Sheehan-Balchon, Sr. for the Commonwealth.
William E. Brennan for Defendant.
No. CC20080001356. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., January 11, 2010—This is an appeal by the Commonwealth of Pennsylvania from an Order of April 6, 2009 granting

the Motion to Suppress Evidence filed on behalf of the Defendant, Luis Miguel Guzman-Tirado. Defendant was arrested on
September 17, 2007 and charged with Corrupt Organizations, 18 Pa. C.S.A. §911(b)(3) and (4); Conspiracy, Possession with Intent
to Deliver and Delivery of Cocaine, 18 Pa. C.S.A. §903(a)(1) and (2); and Possession with Intent to Deliver Cocaine, 35 P.S. §780-
113(a)(30). Defendant filed a Motion to Suppress Evidence obtained arising out of his arrest on the basis that there was no proba-
ble cause to arrest him and, therefore, any evidence obtained incident to the arrest should be suppressed. After a Hearing on
February 17, 2009 the Order was entered granting Defendant’s motion and suppressing all evidence obtained incident to the arrest. 

The Commonwealth filed a timely Notice of Appeal to the Superior Court on May 5, 2009. On May 20, 2009, the Commonwealth
was ordered to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b) within twenty-one (21)
days. On June 4, 2009, the Commonwealth filed their Concise Statement that raised the following issues:

“1. The Trial Court erred when it concluded that the Commonwealth’s arrest of the Defendant was not supported by
probable cause. Under the totality of the circumstances of the case as known at the time of arrest, police had suffi-
cient basis or reasonably believe that the defendant had committed or was committing a crime.

2. The Trial Court erred when it concluded that the arrest was illegal and that the evidence seized from the defendant
was fruit of the poisonous tree.

3. The Trial Court erred when it granted the defendant’s motion to suppress evidence.”

BACKGROUND
Defendant, in his Motion to Suppress Evidence, alleged that on September 17, 2007 he was arrested by the Pennsylvania State

Police in Monroeville, Pennsylvania and that as a result of the search of Defendant and his vehicle incidental to his arrest incrim-
inating evidence was obtained. Defendant further alleged that his arrest was in violation of his constitutional rights on the follow-
ing basis: the arresting officers did not have a valid warrant to arrest or search the Defendant; any warrant failed to contain suf-
ficient facts to support probable cause to arrest and search the Defendant; the arresting officers did not have probable cause to
arrest and search the Defendant; the arresting officers failed to properly execute any warrant they had; and, the arresting officers
lacked any legal justification for the detention, arrest and search of the Defendant.

At a Hearing held on February 17, 2009, the Commonwealth presented the testimony of Agents Timothy Yesho and Harold
Johnson of the Pennsylvania Office of Attorney General Bureau of Narcotics and Investigating Drug Control. Agent Yesho testified
that an investigation began in 2007 into a cocaine distribution ring in Monroeville, Pennsylvania. (T. p. 7) The investigation cen-
tered on the distribution of cocaine and other controlled substances by Victor Allen. As a result of preliminary information
obtained during the investigation an Order of Court was obtained authorizing a pen register and a trap and trace device to be
placed on Allen’s phone. An analysis of the information from the pen register and trap and trace device established that Allen made
and received numerous calls from the Columbus, Ohio area which were likely related to the major source of the drugs which Allen
distributed and sold in Pennsylvania. (T. p. 8)

In addition to monitoring the phone calls, surveillance of Allen was also carried out during which numerous apparent drug
transactions between Allen and other individuals were observed. (T. p. 9) One of the transactions occurred on July 23, 2007 when
Allen was observed on Route 22 in the Monroeville area at which time he met with an individual in a red truck with Ohio registra-
tion. The red truck was found to be registered to a Jose Marcos Lopez of 818 Riggsby Road, Columbus, Ohio. (T. p. 10) As a result
of this information, surveillance was instituted at the Riggsby Road address during which a white SUV also registered to Lopez
was seen in the driveway.

As a result of the extensive information obtained from the pen register and trap and trace devices, as well as the surveillance,
the Commonwealth obtained an Order on August 24, 2007 from Judge Bender of the Pennsylvania Superior Court authorizing non-
consensual interception of Allen’s phone conversations pursuant to 18 Pa. C.S. §5701, et seq. The interception of Allen’s phone calls
began on August 24, 2007. (T. p. 11) The intercepts ended on September 17, 2007. (T. p. 14)

As a result of the interception of the phone calls, the investigating officers were able to determine that many of the calls to and
from Ohio were from Hispanic males discussing the purchase and sale of kilo quantities of cocaine, including the timing of deliv-
eries and the price for the purchase of the cocaine by Allen. (T. p. 15) The interception of the phone calls and additional surveil-
lance further established that the transfer of drugs was taking place at a residence located in Sharpsburg, Pennsylvania that had
an attached garage that allowed vehicles under surveillance to enter the garage and transfer the drugs without being observed. (T.
pp. 17-18)
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As a result of continued surveillance at the house in Sharpsburg, a dark blue Volvo was observed on September 6, 2007 enter-
ing and then leaving the house. After leaving the house, the vehicle was stopped as it headed toward Ohio and as a result of a search
of the vehicle $20,980.00 was found in a hidden compartment in the vehicle. The driver of the vehicle, Juventino Parra, who was
alone in the vehicle, was later released. (T. p. 19) On September 12, 2007, a blue Chevy Trail Blazer was stopped after leaving the
Sharpsburg residence and was found to have $90,000.00 in the driver’s side wheel well. The vehicle was also being operated by
Juventino Parra, who was accompanied by Juan Mora. (T. pp. 21-22)

On September 16, 2007, at approximately 5:48 p.m. a phone call was intercepted between a Hispanic male and Allen. As a result
of the phone call the agents believed that Allen was attempting to meet the Hispanic male who was driving a green van. It appeared
that Allen and the Hispanic male were attempting to locate each other in the Monroeville/Wilkinsburg area in order to possibly
complete a drug transaction. Based on the previous surveillance the green van was believed to be the same green van which had
been previously observed at the residence in Sharpsburg making a delivery of drugs. (T. p. 24) This vehicle, bearing Ohio
Registration DYR 1702, was known to be registered to Clara Diaz of Columbus, Ohio.

As a result of the continued interception of phone calls on September 16, including one at approximately 6:22 p.m., the agents
believed that the drug transaction had been completed and that Allen had a substantial amount of cocaine in his vehicle. The deci-
sion was therefore made to initiate a traffic stop of Allen and recover the cocaine in his vehicle. (T. p. 26) Allen’s vehicle was locat-
ed and a traffic stop was attempted, however, Allen fled. After a short vehicle chase, Allen abandoned his vehicle and fled on foot,
however, his van was found to contain approximately ten kilos of cocaine. (T. p. 26) Allen was found several hours later and he was
arrested. (T. p. 26) Allen’s phone was recovered at the time of his arrest. After his arrest and continuing into September 17, Allen
continued to receive at least 40 incoming phone messages from the same number that had been intercepted the previous day. (T.
p. 27) These phone messages referenced the green van and the drug transaction the day before. In these phone messages, the
Hispanic male repeatedly indicated that he was waiting for Allen to call back. The agents believed the caller was trying to arrange
a meeting in order for Allen to pay for the cocaine that was delivered the day before. (T. p. 28) Based on this information the agents
believed that the Hispanic male involved in the transfer of the drugs to Allen was still in the Monroeville area. (T. p. 28) As a result,
the investigating officer instructed the surveillance supervisor that a green van with Ohio plates might be in the Monroeville area
attempting to meet with Allen. (T. p. 29)

Agent Harold Johnson initiated surveillance in the Monroeville area on the morning of September 17, 2007. (T. p. 52) At approx-
imately 9:00 a.m., Agent Johnson observed the green van in the parking lot at the Days Inn Motel on Route 48 in Monroeville. Agent
Johnson observed a Hispanic male and Hispanic female leave the motel, load some items into the van, enter the van and drive to
the front of the motel. (T. p. 52) At the front of the motel Agent Johnson also observed a maroon Ford pick up truck which was being
driven by Defendant, who also had a Hispanic female passenger in the vehicle. (T. p. 53) Defendant and the driver of the green
van spoke briefly and then Defendant proceeded out of the parking lot in the maroon truck with the green van following. Defendant
then drove into a pharmacy parking lot, followed by the van, at which time the driver of the van and Defendant were arrested. (T.
p. 55) There was no evidence of any suspicious activity involving the transfer of money or drugs between Defendant and the oper-
ator of the green van on the morning of September 17. In fact, there was no specific evidence that a transfer of drugs took place
between the operator of the green van and Allen on September 17 as any transfer was never actually observed.

DISCUSSION
Defendant contends that his warrantless arrest was in violation of his rights under the United States and Pennsylvania

Constitutions because the arrest was without probable cause. It is axiomatic that in order for a warrantless arrest to be constitu-
tionally valid, it must be supported by probable cause. Commonwealth v. Evans, 685 A.2d 535 (1996) In determining whether prob-
able cause exists for a warrantless arrest, the totality of the circumstances must be considered. Commonwealth v. Banks, 658 A.2d
752 (1995)

Regarding the standard applicable for a finding of probable cause, it has been stated that:

“Probable cause for a warrantless arrest exists if the totality of the circumstances known to the officer is sufficient
to justify a person of reasonable caution in believing the suspect has committed a crime. Commonwealth v. Burnside,
425, 625 A.2d 678, 681 (1993). Probable cause does not require a certainty that a crime has occurred. Id. Rather, it
exists where criminality is a reasonable inference based on the factual and practical considerations of reasonable and
prudent persons. Id.” Commonwealth v. Pitner, 928 A.2d 1104, 1110 (Pa.Super. 2007)

In the present case, an examination of the facts presented in order to support a finding of probable cause establish only that
Defendant is Hispanic, he was observed in proximity to the green van which was suspected of being involved in the delivery of
drugs and he was conversing with the operator of the van. This presence or proximity, considering the totality of the circumstances,
does not constitute probable cause in this case. Given the fact that there was no other evidence that suggested that Defendant was
involved any of the drug transactions, there were insufficient facts to support a finding of probable cause.

In Commonwealth v. Goslee, 234 A.2d 849 (1967), the Pennsylvania Supreme Court addressed the issue of whether presence at
the scene of a crime is sufficient probable cause for a warrantless arrest. In Goslee the evidence showed that a house was burglar-
ized between 2:30 p.m. October 16, 1965 and 2:30 p.m. October 18. One of the investigating officers remembered that on the night
of the 17th he had seen Goslee standing on the corner one-half block away from the scene of the offense conversing with another
unrecognized individual. Based on this information and the fact that Goslee had a prior burglary conviction, a search warrant was
obtained for Goslee’s apartment at which time Goslee was arrested. The search of the apartment found some of the stolen items.
Commonwealth v. Goslee, 234 A.2d at 850. Subsequent to his conviction, Goslee appealed contending there was no probable cause
for the search warrant or his arrest.

On appeal, the Commonwealth conceded that the search warrant was invalid, but contended that the incriminating evidence
was properly admitted as being incidental to a lawful arrest. The Court rejected the proposition that Goslee’s presence near the
scene of the crime and his past conviction was sufficient probable cause for his arrest. The Court stated:

“We think it clear that the arresting officer, relying only on appellant Goslee’s presence near the scene of the crime
within a two-day period and his past conviction, was acting upon mere suspicion. Nothing appears of record to indi-
cate that Goslee’s actions, as opposed to his presence, alone, were ‘suspicious.’ To sustain this conviction we would be
forced to countenance a proposition that presence plus a prior conviction is sufficient for arrest–a proposition we can-
not accept.” Commonwealth v. Goslee, 234 A.2d at 851.
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Therefore, it is clear that mere presence at or near the scene of a crime is not a sufficient basis to find probable cause for
an arrest.

In Commonwealth v. Reece, 263 A.2d 463 (1970), the Supreme Court again found that presence at or near the scene of a poten-
tial crime is not a sufficient basis for probable cause. In Reece, the police, acting on information that a “pot party” would take place
in a certain apartment in the township, secured a search warrant. Pursuant to the warrant, the officers entered the apartment and
found a small amount of amphetamine powder. During the time period that the officers were in the apartment, approximately 15
people arrived at the apartment, all of whom were searched. Reece, 263 A.2d at 464. At approximately 12:30 a.m. Defendant Reece
knocked on the door of the apartment, which was slightly ajar and entered. He was confronted by one of the police who mirandized
him and conducted a search of his coat which resulted in the seizure of a small amount of marijuana. Reece, 263 A.2d at 465. Citing
Commonwealth v. Goslee, the Supreme Court found that the arresting officer lacked the required probable cause to arrest Reece
and, therefore, the incidental search of his clothing was likewise unlawful. The Court found that the arresting officer had no infor-
mation whatsoever about Reece before he entered the apartment and there was nothing in his demeanor or conduct that in any
way suggested that he was on drugs or that he had drugs in his possession. The Court noted: “In reality, the only possible basis for
the arrest was his appearance on the scene where a ‘pot party’ was expected to occur.” Reece, 263 A.2d at 466. It is clear that mere
presence at the scene of a crime, without more, is insufficient to establish probable cause for arrest.

In the present case, the non-consensual phone interceptions established that Allen was communicating with Hispanic males,
however, prior to his arrest none of the intercepted information or intercepted phone calls established or identified Defendant
specifically. In addition, Defendant was not identified during any of the surveillance in which drug transactions were observed in
the Monroeville area or during any delivery of drugs to the residence in Sharpsburg. Defendant was not found in nor linked in any
way to any of the vehicles that were observed during the surveillance. Finally, Defendant was not found in nor linked in any way
to any of the vehicles which were stopped and in which money related to drug transactions with Allen were found.

As it pertained to the events of September 16 and September 17, Defendant was not identified prior to his arrest in any of the
phone calls made to Allen regarding the impending sale and transfer of cocaine nor was he observed in the green van that was
believed to be involved in the transfer of the cocaine to Allen. During Agent Johnson’s surveillance which occurred on the morn-
ing of September 17, which located and observed the green van at the motel in Monroeville, Defendant was not observed in or oper-
ating the green van. Defendant’s only connection to the van was that he was observed talking to the operator of the van and upon
leaving the motel parking lot the two vehicles appeared, for a short distance, to be traveling together. There was no evidence that
Defendant emerged from the same room of the motel as the operator of the green van nor was there a description of any type of
suspicious activity which would tend to indicate that Defendant was involved in transferring drugs or money from the green van
to his person or the vehicle which he was operating. The record did establish that during previous surveillance in July of 2007, a
red pickup truck was observed, however, there was no evidence that the maroon pickup truck that Agent Johnson observed
Defendant operating on September 17 was the same pickup truck. In fact, the evidence established that it was a different truck and
there was no attempt to verify on September 17 whether the truck had the same registration.

It is clear from an examination of the record and considering the totality of the circumstances, that the only basis for the arrest
of Defendant was that he was an Hispanic male seen speaking to the driver of the green van which was suspected of being involved
in the drug transaction with Allen the previous day and that he was seen driving a separate vehicle, with Ohio registration, which
appeared to be traveling with the green van. Using these facts as a basis to establish probable cause, any Hispanic male seen con-
versing or even near the green van on September 17 could have been arrested. However, these facts do not establish probable
cause. Therefore, Defendant’s Motion to Suppress was appropriately granted.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Richard Montgomery

Indecent Exposure—Megan’s Law—42 Pa. C.S.A. §9791—Timing of Sexually Violent Predator Hearing—Guilty Plea

1. Defendant asserted that the court erred in conducting the Sexually Violent Predator (SVP) hearing 3 and 1/2 years after he
was convicted and sentenced where the applicable statute stated that the determination must be made before sentencing, render-
ing the court without jurisdiction to conduct the hearing or issue the resulting order.

2. Defendant pled guilty and was informed at the time of his plea and sentencing that he would be subject to a 10 year registra-
tion pursuant to Megan’s Law and possibly lifetime reporting requirements. Defendant reviewed and signed an explanation of
Megan’s Law rights form and expressly waived the requirement for the evaluation to be completed prior to sentencing and
acknowledged that a separate hearing would be conducted.

3. There is nothing in the Act that precludes Defendant from waiving the time period for the assessment. At the time of the SVP
hearing no objection was made as to timeliness. Therefore, it was not error to conduct the SVP hearing after sentencing.

(Lynn E. MacBeth)

Michael L. Streily for the Commonwealth.
Carrie L. Allman for Defendant.
No. CC200507434. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., January 19, 2010—This is an appeal from an Order entered on March 24, 2009 finding that Defendant, Richard

Montgomery, was a Sexually Violent Predator pursuant to 42 Pa. C.S.A. §9795.4. On April 21, 2009, Defendant filed a Notice of
Appeal. On April 23, 2009, an Order was entered pursuant to Pa. R.A.P. 1925(b) directing Defendant to file a Concise Statement of
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Matters Complained of on Appeal within twenty-one (21) days of receipt of all transcripts. On July 10, 2009, the Transcript of the
Defendant’s Guilty Plea and Sentencing Hearing of October 27, 2005 was filed. On October 1, 2009, Defendant’s Petition to Accept
Statement of Matters Complained of on Appeal Nunc Pro Tunc was granted as a result of a delay in counsel’s receipt of the tran-
script of the March 19, 2009 Sexually Violent Predator (hereinafter “SVP”) Hearing transcript.

In his Concise Statement of Matters Complained of on Appeal, Defendant raised the following issues:

“a. The Court committed an error of law in conducting the SVP Hearing 3 and 1/2 years after Mr. Montgomery was
convicted and sentenced where the applicable statute explicitly state that the determination must be made before sen-
tencing. As such, the Court was without jurisdiction to conduct the hearing or issue the Order determining Mr.
Montgomery to be a Sexually Violent Predator.

b. Mr. Montgomery was denied due process where the Court informed him at the time of his plea and sentencing pro-
ceedings that he would be subject to a 10 year registration pursuant to Meghan’s Law and then, more that 3 years
later, conducted an SVP Hearing and determined that Mr. Montgomery was a SVP subject to lifetime reporting and
registration.

c. The Court erred in determining that Mr. Montgomery was a SVP where there was no evidence that he was violent
or that his acts had ever involved any physical attacks, additionally the Court relied on unfounded factors to make its
determination that Mr. Montgomery should be classified as an SVP. There was no Clear and Convincing Evidence by
which to label Mr. Montgomery a sexually violent predator.”

BACKGROUND
This matter arises out of the arrest of Defendant after he exposed himself to an 11-year-old girl outside a school in the Shadyside

area of Pittsburgh on April 11, 2005. Defendant was charged with one Count of Indecent Exposure in violation of 18 Pa.C.S. §3127;
one Count of Corruption of Minors in violation of 18 Pa.C.S. §6301; and one Count of Unlawful Contact with a Minor in violation of
18 Pa.C.S. §6318. On October 27, 2005, Defendant pled guilty to all the Counts as alleged. The summary of the evidence presented
by the Commonwealth at the time of the guilty plea established that on April 18, 2005 Defendant was sitting in a vehicle outside of
a school and exposed himself to an 11-year-old female who was walking to school. The minor had seen Defendant for the previous
several days sitting in a car outside the school. The day prior to the incident Defendant said “hello” to the minor, but did not have
any further contact. However, on April 18, Defendant said “hello” to the minor and asked her to approach the vehicle. As she
approached the vehicle, she saw Defendant was not wearing any pants. He was wearing only boxer shorts, had his penis exposed
and was rubbing his penis. As the girl approached his vehicle he stated, “I like it when you see me.” (T., pp. 6-7) The girl then ran
to school and told her teacher and principal. The following day the minor’s mother drove her to school and they saw the
Defendant’s vehicle in the same spot as the previous day. After obtaining the vehicle’s license plate number and reporting it to the
police, the minor was able to pick Defendant’s photograph out of a photo array. Defendant was arrested and on April 25, 2005, in
a tape-recorded statement, he admitted that he exposed himself to the minor in this case and also admitted that he had a problem
exposing himself to girls and masturbating. The police did verify that Defendant had prior offenses of this nature. (T., pp. 6-7)

The Commonwealth’s attorney indicated that a plea agreement was proposed which called for a period of 18 to 36 months incar-
ceration and a concurrent period of 7 years probation. (T., p. 2) The Assistant District Attorney also indicated that Defendant “has
executed a Megan’s Law Document, Explanation of Megan’s Laws Rights, and I believe that is the extent of our agreement. He has
a 10 year reporting requirement that he is aware of.” (T., p. 2) A guilty plea colloquy was conducted in which Defendant acknowl-
edged that he was aware of the nature of the charges against him and the potential penalties. Defendant further acknowledged that
he was entering a guilty plea as a result of his being guilty of the charges as filed. (T., p. 8) Defendant acknowledged that he had
completed a Guilty Plea and Explanation of Defendant’s Rights form. (T., p. 8) Defendant also was advised of the right to have his
sentencing delayed for up to 90 days, which Defendant waived. In addition, Defendant specifically acknowledged that he had com-
pleted the “Explanation of Defendant’s Megan’s Law Rights.” (T., p. 12) Defendant acknowledged that he read and understood each
of the questions on the Megan’s Law Rights Explanation form and consulted with his counsel regarding the regulations.

The Megan’s Law Explanation and Rights form contained the following statements, all of which were reviewed, accepted and
signed by Defendant:

“6. Do you understand that you have the right to be sentenced within 90 days? X Yes No

7. Do you understand that Megan’s Law dictates, as a result of your plea today, that you must be evaluated to determine
whether you are a ‘sexually violent predator’? X Yes No

8. Do you understand that your evaluation to determine whether you are a ‘sexually violent predator’ must be completed
within 90 days, and that the Megan’s Law statute states that the evaluation must be completed prior to sentencing?

X Yes No

9. Are you willing to waive the requirement that your evaluation be completed prior to sentencing, and be sentenced
today? X Yes No

10. If the evaluation results in a recommendation that you be labeled a ‘sexually violent predator,’ a separate hearing will
be conducted at which time a Judge from the Court of Common Pleas, in the Criminal Division will hear testimony and
weigh evidence presented by the Commonwealth and possibly your attorney to reach the final determination as to
whether you will be labeled a ‘sexually violent predator.’ Do you understand this? X Yes No

11. Do you understand if you are labeled a ‘sexually violent predator,’ that you will have a lifetime reporting requirement?
X Yes No

12. Have you answered all the above questions with the assistance of your attorney, and of your own free will?
X Yes No”

Guilty Plea Explanation of Defendant’s Rights, Explanation of Megan’s Law Rights

On January 23, 2006, the Commonwealth filed a Praecipe for Hearing to determine whether Defendant should be determined
a Sexually Violent Predator pursuant to the provisions of Megan’s Law. Attached to the Praecipe for Hearing was a copy of the



page 112 volume 158  no.  6

report generated by the Sexual Offender’s Assessment Board.
The record does not reflect any further activity related to the proceeding until a hearing on March 19, 2009. At that time the

Commonwealth offered the report of Dr. Alan Pass of the Sexual Offender’s Assessment Board. Dr. Pass’ evaluation was performed
in January 2006 and included a face-to-face assessment with Defendant. (T., p. 17) The Commonwealth offered the report of Dr.
Pass, with the consent of counsel for Defendant, which set forth in detail his evaluation which led to his opinion that Defendant’s
criminal behavior met the criteria of a Sexually Violent Predator as set forth in 42 Pa. C.S.A. §9795.4(b). (T., p. 3) The report of Dr.
Pass and his testimony on cross-examination established that Defendant was convicted of indecent exposure in 1973, 1978, 1986,
1992 and 1993. (T., p. 4) His conviction in 1993 also involved convictions for Harassment, Luring a Child into a Motor Vehicle,
Indecent Assault and Corruption of Minors. (T., pp. 4-5) At that time, he was sentenced to 1 and 1/2 to 5 years in prison with 5 years
probation. Dr. Pass also noted the current offense for which he pled guilty on October 27, 2005 also involved Indecent Exposure,
Corruption of the Morals of a Minor and Unlawful Contact with a Minor. (T., p. 5)

Dr. Pass found that it was relevant that the current offense involved the victimization of an 11-year-old female with no pre-
existing relationship with Defendant. Dr. Pass considered the facts and circumstances concerning the offenses of April 18,
2005 as set forth in the summary of facts given by the Assistant District Attorney at the time of the guilty plea. In addition, Dr.
Pass interviewed Defendant and obtained more details related to the facts and circumstances of the offense of April 18, 2005,
including the fact that Defendant admitted that he drove to the Sacred Heart School in Shadyside two to three times a week
for a month and observed the victim walking to school and that he masturbated while doing so. (T., p. 7) Defendant also admit-
ted that he watched the victim for approximately a week until he built up enough courage to speak to her and to get her to
approach his car so that he could expose himself. Defendant admitted to Dr. Pass that, “I was convinced that she liked what I
was doing.” (T., p. 8) Defendant also admitted to Dr. Pass receiving and reviewing on an ongoing basis child pornography and
that his viewing of child pornography encouraged him to commit the instant offense. (T., p. 8) Dr. Pass also testified that
Defendant reported that he had been indecently exposing himself throughout the majority of his lifetime and had only been
apprehended by authorities on a few occasions. (T., p. 9) Dr. Pass also reported that Defendant stated that he knew he needed
professional treatment in order to adequately treat his compulsively driven deviate sexual behavior involving his behavior
with children. Dr. Pass also testified that:

“He admitted his sexual deviancy as it related to his attraction to children in his words is out of control and that his
behavior was in fact escalating over time as driven by what he described as his fevered cycle of sexual arousal. He also
admitted that if he had not been caught in the instant offense, he may have abducted a child for sexual purposes.” (T.,
pp. 8-9)(Emphasis added)

Dr. Pass also noted previous reports prepared by the Pennsylvania Board of Probation and Parole from November 4, 1994 in
which Defendant admitted to committing over 100 acts of indecent exposure in the past, beginning with his discharge from the
service in 1971 and that he had been involved in therapy for a period of approximately 7 years with no positive impact noted. (T.,
p. 9) In addition, Dr. Pass noted a mental health assessment completed on Defendant in May of 1997 noting that it was recommend-
ed at that time that, “Defendant have no unsupervised contact with any minor aged children.” (T., p. 10) In addition, a psychiatric
evaluation was completed in response to a consideration for parole on a prior imposed sentence, which indicated that Defendant
had a 20 year history of indecent exposure in which he would drive around in his car, randomly pick out females and expose him-
self. (T., p. 10) The treating psychiatrist at that time arrived at a diagnostic impression of exhibitionism under Section 302.4 of the
DSM Manual and indicated that if paroled, Defendant would need continued treatment because of his history of recidivistic crim-
inal behavior. (T., p. 10)

On cross-examination, Dr. Pass discussed in consideration of the factors enumerated in §9795.4(b), that is, that there were mul-
tiple victims; Defendant never exceeded the means necessary to achieve the offense; there was no physical contact of any victim
in any situation; the relationship with the victim was always a stranger; the ages of the victims range from school age girls to grown
women; there was no cruelty in the commission of the exposure; the mental capacity of the victims was never in dispute; he had a
very long history of repeated criminal convictions. (T., pp. 11-12) Dr. Pass acknowledged, however, that Defendant’s age of 57 years
at the time of his evaluation might affect his recidivism in that older offenders, according to some scientific literature, may be less
likely to re-offend, however, this assessment would require biochemical measures of his testosterone during serology tests. (T., p.
13) Dr. Pass concluded that his classification as a Sexually Violent Predator was based on his repetitive nature of the criminal
offense, the long history of his repeated criminal offenses, as well as disclosure of a long history of offenses which did not result
in prosecution and his participation in the most recent offense. (T., p. 14) Further, Dr. Pass, in reaching his opinion, also took into
account Defendant’s disclosure of his preoccupation with child pornography, his utilization of child pornography for self-stimula-
tor purposes, his diagnosis of personality disorder and mental abnormality and the predatory aspect of his behavior. (T., p. 15) Dr.
Pass noted with concern Defendant’s premeditated observation of the victim in the instant offense over a prolonged period of time
which escalated to contact with the victim. (T., p. 16) Dr. Pass acknowledged Defendant’s openness about his history of repeated
offenses and his expressed desire to seek treatment, but also noted that despite not only treatment and incarceration for his offens-
es, he had a long history of repeated offenses.

After consideration of the testimony of Dr. Pass and the evaluation of his report and a review of the evidence related to the
instant offense, an Order was entered on March 24, 2009 finding that Defendant was a Sexually Violent Predator as defined by 42
Pa. C.S.A. §9791 requiring lifetime reporting requirements under the Act. Defendant then filed this timely appeal.

DISCUSSION
42 Pa. C.S.A. §9791, et seq., known as “Megan’s Law,” provides for various registration and reporting requirements for persons

convicted of certain crimes. There is a general 10-year reporting requirement if a defendant is convicted of a crime as listed in
§9795.1(a). If, however, a defendant is convicted of other crimes as listed in §9795.1(b)(2) or is found after a hearing to be a
Sexually Violent Predator as defined by the Act, then the person is subject to the lifetime reporting requirements of the Act.

42 Pa. C.S.A. §9795.4 provides as follows:

“Order for assessment – After conviction, but before sentencing, a court shall order an individual convicted of an
offense specified in §9795.1 (relating to registration), to be assessed by the Board. The order for an assessment shall
be sent to the administrative officer of the Board within 10 days of the date of conviction.”
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Further, §9795.4(d) provides that the Board shall have 90 days from the date of conviction of the individual to submit a written
report concerning its assessment to the District Attorney. If the District Attorney then elects to proceed to a determination of
whether or not defendant is a Sexually Violent Predator, the District Attorney may praecipe for a hearing on the issue pursuant to
42 Pa. C.S.A. §9795.4(e).

In addition, it is clear that pursuant to §9795.4(e)(3), a hearing prior to the sentencing shall determine whether or not the
Commonwealth has proved by clear and convincing evidence that the individual is a Sexually Violent Predator.

Defendant, in his concise statement, argues that it was error to conduct the SVP Hearing 3 and 1/2 years after he was sentenced
when the statute requires the evaluation prior to sentencing. Defendant contends the Court was without jurisdiction to issue the
Order determining Defendant to be a Sexually Violent Predator. Defendant further argues that he was denied due process when
the Court informed him at the time of his plea and sentencing that he would be subject to 10 year registration pursuant to Megan’s
Law and that the subsequent hearing determined that he was a Sexually Violent Predator and subject to lifetime reporting and reg-
istration under the Act.

There is no question that the Act directs that an assessment and hearing be conducted prior to sentencing. There is, how-
ever, nothing in the Act that precludes Defendant from waiving the time period for the assessment. The record clearly demon-
strates that Defendant reviewed and signed the Explanation of the Megan’s Law Rights form and specifically acknowledged
that he “must be evaluated to determine whether you are a ‘Sexually Violent Predator.’” (Explanation of the Megan’s Law
Rights form, ¶ 7) Defendant further acknowledged that under Megan’s Law the evaluation regarding his status as a Sexually
Violent Predator must be completed within 90 days and prior to sentencing. Defendant, however, expressly waived the require-
ment for the evaluation to be completed prior to sentencing and further acknowledged that if the evaluation recommended that
he be labeled as a Sexually Violent Predator a separate hearing would be conducted at which such a determination would be
made. Further, Defendant acknowledged that if a subsequent determination was made, he would be subject to lifetime report-
ing requirements.

Defendant acknowledged his understanding of his waiver of these rights and stated that he did so of his own free will. (T., p. 12)
Although an indication was made that at the time of the sentencing he would be subject to the 10 year reporting requirements as
set forth in §9795.1, Defendant further acknowledged that a subsequent determination of his status as a Sexually Violent Predator
would be made which might require lifetime reporting.

An evaluation of the language set forth in the Explanation of Megan’s Law Rights form is unambiguous and clear. The form
clearly stated that Defendant “must be evaluated” to determine whether or not he was a Sexually Violent Predator. The form fur-
ther advised Defendant that if an evaluation results in a recommendation that determines he is a Sexually Violent Predator “a sep-
arate hearing will be conducted.” Finally, the form advised Defendant that if designated a Sexually Violent Predator “you will have
a lifetime reporting requirement.” Defendant cannot therefore claim that there was any ambiguity regarding the requirements
which he was submitting to including a determination that he may be subject to an SVP Hearing.

It is also important to note that at the time that the SVP Hearing was held on March 19, 2009, no objection was made whatso-
ever to the proceeding as being untimely or in violation of the Act. Finally, Defendant fails to allege any prejudice whatsoever aris-
ing from the timing of his sentencing, his SVP evaluation, the SVP hearing or the Order finding that he is a Sexually Violent
Predator.

Therefore, Defendant’s contention that it was error to conduct the SVP Hearing subsequent to the sentencing in this case is
without merit.

Defendant further alleges that it was error to determine that Defendant was a Sexually Violent Predator when there was no evi-
dence that he was violent or that his acts had ever involved any physical attacks. In addition, it is alleged that the Court relied on
unfounded factors to make its determination that Defendant should be classified as a Sexually Violent Predator. Finally, Defendant
argues that there was no clear and convincing evidence by which to label Defendant a Sexually Violent Predator.

Megan’s Law defines a Sexually Violent Predator as follows:

“‘Sexually violent predator.’ A person who has been convicted of a sexually violent offense as set forth in section
9795.1 (relating to registration) and who is determined to be a sexually violent predator under section 9795.4 (relat-
ing to assessments) due to a mental abnormality or personality disorder that makes the person likely to engage in
predatory sexually violent offenses…” 42 Pa. C.S.A. §9792(3)

In addition, a sexually violent offense is defined by the Act as any offense specified in §9795.1, which includes Unlawful Contact
With a Minor as set forth in 18 Pa. C.S. §6318, which Defendant plead guilty to.

The Act, in §9795.4, sets forth the various factors that can be taken into consideration in making an assessment regarding
Sexually Violent Predator status in pertinent part as follows:

“(b) Assessment. – Upon receipt from the court of an order for an assessment, a member of the board as desig-
nated by the administrative officer of the board shall conduct an assessment of the individual to determine if the
individual should be classified as a sexually violent predator. The board shall establish standards for evaluations
and for evaluators conducting the assessments. An assessment shall include, but not be limited to, an examination
of the following:

(1) Facts of the current offense, including:

(i) Whether the offense involved multiple victims.

(ii) Whether the individual exceeded the means necessary to achieve the offense.

(iii) The nature of the sexual contact with the victim.

(iv) Relationship of the individual to the victim.

(v) Age of the victim.

(vi) Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

(vii) The mental capacity of the victim.
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(2) Prior offense history, including:

(i) The individual’s prior criminal records.

(ii) Whether the individual completed any prior sentences.

(iii) Whether the individual participated in available programs for sexual offenders.

(3) Characteristics of the individual, including:

(i) Age of the individual

(ii) Use of illegal drugs by the individual.

(iii) Any mental illness, mental disability or mental abnormality.

(iv) Behavioral characteristics that contribute to the individual’s conduct.

(4) Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of re-
offense.” 42 Pa. C.S.A. §9795.4(b)

In Commonwealth v. Geiter, III, 929 A.2d 648 (Pa.Super. 2007), the Superior Court discussed the evidence and findings that must
be made by clear and convincing evidence in order to make a determination that an individual is a Sexually Violent Predator. The
Court stated:

“The precise line of inquiry for the Board’s expert, as well as any other expert who testifies at an SVP hearing, is
‘whether the defendant satisfied the definition of a sexually violent predator set out in the statute, that is, whether he
or she suffers from ‘a mental abnormality or personality disorder that makes [him or her] likely to engage in preda-
tory sexually violent offenses.’ 42 Pa.C.S.A. §9792.’ Dixon, 907 A.2d at 536. The salient inquiry to be made by the trial
court is the identification of the impetus behind the commission of the crime and the extent to which the offender is
likely to re-offend. Commonwealth v. Price, 876 A.2d 988, 995 (Pa.Super. 2005), appeal denied, 587 Pa. 706, 897 A.2d
1184 (2006), cert. denied, 549 U.S. 902, 127 S. Ct. 224, 166 L.Ed. 2d 179, 75 USLW 3171 (2006).” Commonwealth v.
Geiter, III, 929 A.2d 648, 651 (Pa.Super. 2007)

A review of the evidence and the testimony in this case clearly indicates that the issue to be addressed is the identification of
the impetus behind the commission of the crime and the extent to which Defendant is likely to re-offend. Defendant appears to
contend that the issue is whether or not he was violent or whether his acts ever involved physical attack. While certainly those
questions or factors can be relevant in the consideration of whether or not Defendant is a Sexually Violent Predator, it is clear that
the determination also focuses on the existence of a mental abnormality or personality disorder that makes Defendant likely to
engage in sexually violent offenses or to re-offend. Clearly, Unlawful Contact With a Minor falls within the definition of a sexual-
ly violent offense as set forth in the Act. The testimony of Dr. Pass taken as a whole unequivocally indicates that Defendant has a
mental abnormality or personality disorder which was specifically identified as exhibitionism. Further, there is no dispute that Dr.
Pass, as well as previous psychiatric evaluations and assessments, determined that Defendant has a mental abnormality that is
likely to cause him to re-offend. Dr. Pass specifically testified as follows:

“He then also reported that he is in need of professional treatment in order to adequately treat his compulsively driv-
en deviate sexual behavior involving his behavior with children. He admitted his sexual deviancy as it relates to his
attraction to children in his words is out of control and that his behavior was in fact escalating over time as driven
by what he described as his fevered cycle of sexual arousal. He also admitted that if he had not been caught in the
instant offense he may have abducted a child for sexual purposes.” (T., pp. 8-9) (Emphasis added)

This testimony reflects not only a recognition by Dr. Pass of Defendant’s mental abnormality and his likelihood to re-offend, but
the Defendant’s own admission of his mental illness and his likelihood to re-offend. In addition, this evidence establishes the like-
lihood that his conduct might actually escalate to include the abduction of a child for sexual purposes. Defendant contends that this
was an unfounded factor because there was no evidence that he had ever actually abducted a child for sexual purposes. While this
may be true, Defendant’s admission is nonetheless alarming. In addition, the fact that he has never abducted a child or had phys-
ical contact with a child does nothing to erase the fact that the record establishes, and he admits, that he has had over a 20 year
history of repeated conduct all of which would appear to fall within the definition of a sexually violent offense as defined by the
Act. Neither is it encouraging that Defendant admits that he has only been arrested and prosecuted on what appears to be a very
small percentage of his acts. Clearly, despite the fact that Defendant was convicted in 1973, 1978, 1986, 1992 and 1993, the last
offense occurring while he was on probation, he nonetheless continued to re-offend and continued in his pattern of sexual crimi-
nal conduct. The record establishes more than sufficient evidence to reach the conclusion that Defendant suffers from a mental
abnormality or personality disorder that is the basis for his criminal conduct and that he is likely to re-offend. Dr Pass properly
considered the factors set forth in §9795.4(b) as well as all of the other relevant information regarding Defendant and, therefore,
Defendant’s contention that there was no clear and convincing evidence by which to label Defendant a Sexually Violent Predator
is without merit.

BY THE COURT:
/s/Todd, J.
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Carnegie Mellon University v. Zoning Board of Adjustment of the City of Pittsburgh,
and the City of Pittsburgh, and Museum Park Hotel, L.P.

Zoning—Variances

1. This appeal arises from a decision of the Zoning Board of Adjustment of the City of Pittsburgh, concerning the approval of a
special exception and the granting of dimensional variances for height and floor area ratio to Museum Park Hotel, L.P., Intervenor
and Owner of the subject property located in the OPR-B (Oakland Public Realm, Craig Street) District.

2. Museum Park Hotel sought to redevelop the subject property, which had formerly been used as a gasoline station, into a 225-
room, 11-story hotel.

3. The OPR-B District permits hotels as a special exception to the Zoning Code.

4. The subject property is bounded by property belonging to Appellant, Carnegie Mellon University as well as by the B&O
Railroad.

5. The property is 27,080 feet in size and oblong-shaped. There is also a presence of rock just below grade level that would limit
the building of an underground parking or storage structure. The property also suffers from contamination that occurred as a
result of the prior operation of a gasoline station on the property.

6. Pursuant to the Zoning Code, hotels are permitted by special exception to reach a height of up to 85 feet and a floor ratio of
4:1. The Zoning Board approved two special exceptions and granted two variances to Museum Park Hotel, permitting it to build a
hotel with a height of 135 feet and a 6.13:1 floor area ratio.

7. Museum Park Hotel contended that the additional 50 feet in height beyond the special exception would make the hotel eco-
nomically feasible. However, in reviewing the Zoning Board’s decision, the court noted that when seeking a dimensional variance,
the owner may only ask for a reasonable adjustment of the zoning regulations.

8. Museum Park Hotel contended that due to the unique features of the land it would not be able to use the property for any per-
mitted use without prohibitive expense.

9. In reversing the Zoning Board’s decision, the court reasoned that while the property has unique features, it is not so unique
that no OPR-B District permitted use can be made and that the variance must be the minimal amount needed to afford relief. The
court also explained that a variance is only appropriate where the property, not the person, is subject to hardship and therefore
Museum Park Hotel could develop the property into another profitable use.

(Amy L. Vanderveen)
Jeremy A. Mercer for Carnegie Mellon University.
Lawrence H. Baumiller for Zoning Board of Adjustment of the City of Pittsburgh.
William R. Sittig, Jr. for City of Pittsburgh and Museum Park Hotel, L.P.
No. S.A. 08-000312. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., June 25, 2009—This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh,

Allegheny County, Pennsylvania (hereinafter “Board”) concerning the approval of a special exception and the granting of dimen-
sional variances for height and floor area ratio to Museum Park Hotel, LP who seeks to redevelop an abandoned gasoline station
and erect a 225-room 11-story hotel. The property (hereinafter “Subject Property”) is located at 4655 Forbes Avenue and is in an
OPR-B (Oakland Public Realm, Craig Street) District, which permits hotels as a special exception subject to specific criteria.

The Intervenor and owner of Subject Property is Museum Park Hotel, LP (hereinafter “MPH”). The Subject Property abuts
Flossie Way, an R1A-H (One-Family Residence, High Density) District, to the north and Forbes Avenue, an EMI
(Educational/Medical/Institutional) District to the south. The Subject Property is bounded by property belonging to Appellant,
Carnegie Mellon University (hereinafter “CMU”) on the west and south. To the immediate east, Subject Property is bounded by
the B&O Railroad, which has active railroad tracks that are significantly lower in grade than Subject Property and is known as
Junction Hollow. Immediately to the east of Subject Property and above the B&O Railroad tracks is a bridge that spans along
Forbes Avenue which then abuts an adjacent property belonging to CMU. The Subject Property is 27,080 square feet in size and is
oblong shaped. There is a presence of rock just below grade level that would limit the building of an underground parking or stor-
age structure.

MPH intends to remediate Subject Property from contamination that occurred as a result of the operation of a gasoline station
at this site. Testimony was entered at the hearing that supports development in the Oakland Institutional area and it was noted that
there is a shortage of hotel rooms nearby. MPH wishes to build a 225-room 11-story hotel on Subject Property and they have done
extensive research and study in order to comply with the demands on commercial uses in a community such as OPR-B that is with-
in 100 feet of a residential zone. Throughout a process that stretched over a year, MPH has altered the original design of the hotel
from an H-shape to an L-shape in an effort to accommodate comments from the City Planning Department, residents, and sever-
al interested groups.

The Board, in its Findings of Fact and Conclusions of Law dated February 14, 2008, approved two special exceptions and grant-
ed two variances to MPH. Hotels are permitted by special exception up to a height of 85 feet. The Board found that the conditions
for the special exceptions were met. One dimensional variance allows for a floor area ratio of 6.13:1 and the other dimensional vari-
ance allows for a height of 135 feet. The Board concluded that MPH submitted substantial evidence to warrant special exceptions
and dimensional variances.

The Zoning Code provides for a height of 60 feet as of right, with a height of 85 feet permitted by special exception in the OPR-
B District. The Code also provides for a floor area ratio of 4:1. MPH has requested a variance in height of 50 feet, which is approx-
imately 59 percent, and an increase in floor ratio of approximately 53 percent. It appears that the Board has based its decision on
MPH’s argument that the variances are necessary to make the property economically viable for MPH. Because a hotel is a permit-
ted use by special exception, the major issue to be resolved is the Board’s approval of dimensional variances to build a hotel at 135-
foot height and at a 6.13:1 floor area ratio.
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Where the trial court takes no additional evidence beyond that heard by the Zoning Board of Adjustment, its scope of review is
limited to determination of whether the Board committed an error of law, abused its discretion or made findings not supported by
substantial evidence. Mars Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence
is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Valley View Civic Association v.
Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

No variance in the strict application of any provisions of this Zoning Code shall be granted by the Zoning Board of Adjustment
unless it finds that all of the following conditions exist:

1) That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physical conditions peculiar to the particular property, and that the
unnecessary hardship is due to the conditions, and not the circumstance or conditions generally created by the provisions
of the zoning ordinance in the neighborhood or district in which the property is located;

2) That because of such physical circumstances or conditions, there is no possibility that the property can be developed
in strict conformity with the provision of the zoning ordinance and that the authorization of a variance is, therefore, nec-
essary to enable the reasonable use of the property;

3) That such unnecessary hardship has not been created by the appellant;

4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the prop-
erty is located, nor substantially or permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare; and

5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the least
modification possible of the regulation in issue.

In granting any variance, the Board may attach such reasonable conditions and safeguards as it may deem necessary to
implement to purposes of this act and the zoning ordinance.

The applicant shall have the burden of demonstrating that the proposal satisfies the applicable review criteria.

Pittsburgh Zoning Code Section 922.09.E.
In this case, the Zoning Code permits a height of 60 feet by right and 85 feet permitted by special exception. MPH argues that

an additional 50 feet beyond the special exception would make the hotel economically feasible. “A variance will not be granted sole-
ly because the petitioner will suffer an economic hardship unless he receives one.” O’Neill v. Zoning Board of Adjustment of
Philadelphia County, 254 A.2d 12, 15 (Pa. 1969).

“When seeking a dimensional variance within a permitted use, the owner is asking only for a reasonable adjustment of the zon-
ing regulations in order to utilize the property in a manner consistent with the applicable regulations.” Hertzberg v. Zoning Board
of the City of Pittsburgh, 721 A.2d 43 (Pa. 1989). A dimensional variance has a more relaxed quantum of proof required to prove
unnecessary hardship because a dimensional variance is of a lesser change within the zoning regulations as opposed to a grant for
a usage outside the zoning regulation. Id. at 47. To justify the grant of a dimensional variance, courts may consider multiple factors:

1) The economic detriment to the appellant if the variance was denied;

2) The financial hardship created by any work necessary to bring the building into strict compliance with zoning require-
ments; and

3) The characteristics of the surrounding neighborhood.

Id. at 50.
MPH contends that they do not need to reach the relaxed standards of Hertzberg for the approval of a variance. MPH argues that

they have met the burden of proof to be granted a variance based on hardship pre-Hertzberg due to the unique physical features of
the Subject Property and that they would not be able to use Subject Property for any permitted use without prohibitive expense.
MPH cites Allegheny West Civic Council, Inc. v. Zoning Bd. of Adjustment of City of Pittsburgh, 689 A.2d 225 (Pa. 1997) that states
“unnecessary hardship is established by evidence that the physical features of the property are such that it cannot be used for a per-
mitted purpose or that the property can be conformed for a permitted use only at a prohibitive expense.” Id. at 227-228. While
Subject Property has unique physical features, it is not so unique that no OPR-B District permitted use can be made of the proper-
ty, including uses permitted by special exception. The Subject Property at one time contained a permitted use that was not a hotel.
The Record does not show that MPH presented studies for any use within the Code other than an office building or hotel. Therefore,
there is no proof that prohibitive expense is needed to bring Subject Property in conformance with a permitted use.

MPH has confused prohibitive expense with profitability. As evidenced in the Record, MPH has based its prohibitive expense
argument on what they believe would be the minimum size of structure they could build for maximization of profit, or “to make
the project work.” MPH determined that either an office building or a hotel would be the best use of Subject Property, and that a
hotel would best meet most zoning, parking, and traffic requirements of the District. This brings us again to the premise that vari-
ances are not to be granted based on economic profitability only. See O’Neill, supra. “A variance, whether labeled dimensional or
use, is appropriate only where the property, not the person, is subject to hardship.” One Meridian Partners, LLP v. Zoning Bd. of
Adjustment of the City of Philadelphia, 867 A.2d 706, 710 (Pa. Cmwlth. 2005).

Additionally, a variance, if authorized, must be the minimum variance needed that will afford relief and represent the least mod-
ification possible. Relative to the surrounding property and its proximity to the Residential District, an increase in height of 59
percent above the 85 feet allowed by special exception and an increase of 53 percent of floor area ratio are variances that do not
appear to be the minimum amount needed to afford relief, even had the Intervenors shown that a hardship existed.

A review of the record shows that while there was substantial evidence taken and reviewed, the Board’s grant of the variances
was an abuse of discretion and an error of law. The Board erroneously applied the definition of hardship. There is no evidence that
without the variances, Intervenor, MPH, could not develop the property into some other profitable use allowable within the Zoning
Code of an OPR-B District. While Subject Property does have some uniqueness in shape, the property is not precluded from any
use at all. It is not enough to state that MPH would experience some economic hardship.
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The Record does not show substantial evidence that the requested dimensional variance is the minimum required for the Subject
Property, nor has the record shown that the surrounding community would not be affected by such variances. Therefore, for the rea-
sons stated above, the February 14, 2008 decision of the Zoning Board of Adjustment for the City of Pittsburgh is Reversed.

ORDER OF COURT
AND NOW, to-wit, this 29th day of June, 2009, the decision of the Zoning Board of Adjustment of the City of Pittsburgh dated

February 14, 2008, is reversed.

BY THE COURT:
s/James, J.

In Re: Appeal of the First Baptist Church of Crafton v.
Borough of Crafton Zoning Hearing Board and Borough of Crafton

Zoning—Variances

1. Appellant, the First Baptist Church of Crafton, owns property located in an R-1 District. Located on the property in question
is a former parish house which had been constructed on the Church grounds in 1924.

2. The Appellant sought a variance of the property from the 35-foot conditional use minimum front yard setback and a 13-foot
conditional use minimum side yard setback.

3. There is a distance of 25 feet from the front of the house to the front yard boundary line of the property, not including the
porch. Thus, the front yard setback is 10 feet less than the required minimum of 35 feet for conditional use.

4. The submitted plan shows a distance of 2.67 feet from the house to the side yard boundary line of the property and therefore
the side yard setback is 10.33 feet less than the required minimum of 13 feet for the conditional use.

5. Furthermore, there is a distance of 10 feet between the house and the sanctuary.

6. Since its construction, the house has been used as a program center for the church, providing the community with services
such as counseling and education.

7. The court found that the variances requested were dimensional and those dimensions have never changed and that the grant
of these variances would not change the character of the neighborhood. Most importantly, the court found that the variances were
reasonably necessary to enable Appellant to continue to serve the community.

8. Therefore, the decision of the Borough of Crafton Zoning Board was reversed and the court granted the dimensional variances.

(Amy L. Vanderveen)
Rebecca A. Bowman for First Baptist Church of Crafton.
Daniel P. Carroll for the Borough of Crafton Zoning Hearing Board.
Thomas H. Ayoob, III for the Borough of Crafton.
No. S.A. 08-000922. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., May 26, 2009—This appeal arises from the decision of the Borough of Crafton (hereinafter “Board”) dealing with

property known as The First Baptist Church of Crafton (hereinafter “Appellant”), 1 through 7 Oregon Avenue, Crafton (hereinafter
“Subject Property”). The Subject Property is located in a R-1 District. Located on the Subject Property is a former manse or Parish
House (hereinafter “House”) constructed on the Church grounds in 1924.

Whether additional evidence is permitted in a zoning case rests within the trial court’s discretion. Kossman v. Green Tree Zoning Board,
597 A.2d 1274, 1278 (Pa.Cmwlth. 1991). This Court took additional testimony on March 23, 2009. Where the Court takes additional testi-
mony the Court acts appropriately in making its own findings. Koutrakos v. Zoning Hearing Bd., 685 A.2d 639, 641 (Pa.Cmwlth. 1996).

Section 225-118(M)(5) of the Ordinance requires that a minimum front, rear, and side yards otherwise required in the Zoning District
each shall be increased by ten (10) feet. Section 225-45(D) of the Ordinance requires that the minimum front yard be 25 feet. Section
225-45(F)(3) of the Ordinance requires that the minimum side yard be 3 feet for accessory structures. The Appellant is seeking a vari-
ance for the Subject Property from the 35-foot conditional use minimum front yard set back and 13-foot conditional use minimum side
yard set back as found in Section 225-118(M)(5) of the Zoning Ordinance of the Borough of Crafton (hereinafter “Ordinance”).

According to the Record, there is a distance of 25 feet from the front of the house to the front yard boundary line of the Subject Property,
not including the porch. Thus, the front yard set back is 10 feet less than the required minimum of 35 feet for the conditional use.

The plan submitted shows a distance of 2.67 feet from the house to the side yard boundary line of the Subject Property.
Therefore, the side yard set back is 10.33 feet less than the required minimum of 13 feet for the conditional use. Furthermore,
according to the plan submitted, there is a distance of 10 feet between the House and Sanctuary.

To justify the grant of a dimensional variance, courts may consider multiple factors:

1) the economic detriment to the appellant if the variance was denied;

2) the financial hardship created by any work necessary to bring the building into strict compliance with zoning require-
ments; and

3) the characteristics of the surrounding neighborhood.

Hertzberg v. Zoning Board of the City of Pittsburgh, 721 A.2d 43, 50 (Pa. 1989).
Since its construction the House has been continuously used as a program center for the Church, including day and evening



page 118 volume 158  no.  7

bible classes, Sunday School, offices, chapel, youth group meetings, Vacation Bible School, pastoral housing, and temporary hous-
ing for guests of the church. The House has served as a workplace for Abraxas Workbridge, a community service outlet for youth
defendants appearing before Magistrate Dennis Joyce, for service projects for students of the Carlyton School District and for St.
Philip’s School. The House has been utilized for programs such as the Rankin Christian Center and the location for the Children’s
of Hope Program, providing pre-natal care and parenting classes for low-income mothers with young children.

In 2007, the Subject Property was used as a counseling center for a program called Interfaith Hospitality Network of the South
Hills (IHN). The IHN offered programs and counseling between the hours of 6:30 a.m. and 5:30 p.m. with a social worker onsite at all
times with the families. All participating families are required to clear criminal background checks and alcohol and drug screening.

This Court makes the following findings:

1. The House has been used as a counseling and educational center since its construction in 1924.

2. The variances requested are dimensional and these dimensions have never changed.

3. The grant of these variances will not change the character of the neighborhood.

4. The variances are reasonably necessary to enable the Appellant to cater its services to the community.

ORDER OF COURT
AND NOW, this 29th day of May, 2009, the decision of the Borough of Crafton Zoning Board is reversed and the dimensional

variances are granted.
BY THE COURT:
/s/James, J.

The Friendship Preservation Group, Inc., a Pennsylvania Corporation,
and AZ, Inc., a Pennsylvania Corp. d/b/a Café Sam v.

Zoning Board of Adjustment of the City of Pittsburgh and UPMC Shadyside
Zoning—2 Pa.C.S. § 754

1. Appellants, the Friendship Preservation Group, Inc., filed for a Preliminary Injunction to enjoin Intervenor UPMC Shadyside
from providing access to Herberman Conference Center to anyone who is not a regular day-to-day UPMC Shadyside campus
employee. The Court denied the Appellants’ request for a Preliminary Injunction.

2. Appellants then filed a Statement of Matters Complained of on Appeal, asserting that the trial court had the power to approve
the Appellants’ Motion for Preliminary Injunction and that the trial court erred by not approving the same.

3. The court noted that an appellate court has the power to do what a lower tribunal ought to have done, but that court does not
have the power to create or manufacture a remedy outside the capabilities of the lower tribunal. The court explained that the power
to enforce the Zoning Code is not expressly conferred upon the Board, but enforcement powers are implied and allows the Board
the power to make orders it finds to be proper.

4. The court further reinforced that the Board’s power to issue enforcement is dependent on the officers’ power to issue enforcement.

5. Thus, because the officers or designees of the Board did not have the power to issue an injunction, the court determined the
Board did not have the power to issue an injunction.

6. Consequently, the court determined that the Court of Common Pleas, acting as an appellate tribunal on a zoning appeal, does
not have the power to grant an injunction, and therefore cannot address the question of whether Appellants properly met the bur-
den of proving the necessary elements for injunctive relief.

(Amy L. Vanderveen)
Kenneth R. Stiles for the Friendship Preservation Group, Inc.
Andrew Zins for AZ, Inc.
Lawrence H. Baumiller for Zoning Board of Adjustment of the City of Pittsburgh.
William R. Sittig, Jr. for UPMC Shadyside.
No. SA 08-000246. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., June 5, 2009—The issue at hand arises out of the statutory appeal of The Friendship Preservation Group, Inc., a

Pennsylvania Corporation, AZ Inc., a Pennsylvania corporation, d/b/a Café Sam (hereinafter “Appellants”) from the decision of the
Zoning Board of Adjustment of the City of Pittsburgh (hereinafter “Board”).

While the zoning appeal was pending the Appellants, The Friendship Preservation Group, Inc., a Pennsylvania Corporation and
AZ Inc., a Pennsylvania Corporation, d/b/a Café Sam, filed a Motion for Preliminary Injunction seeking to enjoin Intervenor UPMC
Shadyside from providing access to the Herberman Conference Center to anyone who is not a regular day-to-day UPMC Shadyside
campus employee. Following a hearing on March 9, 2009, the Court denied the Appellants request for Preliminary Injunction. On
March 27, 2009, the Appellants filed a Notice of Appeal and on April 15, 2009 this court received the Appellants’ Statement of
Matters Complained of on Appeal.

In the Appellants’ Statement of Matters Complained of on Appeal, Appellants complain that the trial court had the power to approve
Appellants’ Motion for Preliminary Injunction and that the trial court erred by not approving Appellants’ Motion for Preliminary
Injunction because Appellants properly met their burden of proving the necessary elements for the injunctive relief requested.

Under Pennsylvania law:
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[T]he powers of the court of common pleas when considering a zoning appeal are governed by the Administrative Agency
Law, which requires that when an adjudication is affirmed the court may only enter an order authorized by the Judicial
Code. See 2 Pa.C.S. § 754. The relevant section of the Judicial Code provides: An appellate court may affirm, modify,
vacate, set aside or reverse any order brought before it for review and may remand the matter and direct the entry of
such appropriate order, or require such further proceedings to be had as may be just under the circumstances 42 Pa.C.S.
§ 706. (emphasis added.) This section limits the power of an appellate court to award relief which could have been entered
by the tribunal from which the appeal was taken. Thus an appellate court has the power to do what the lower tribunal
ought to have done; but that court has no power to create or manufacture a remedy which would have been outside the
capabilities of that lower tribunal.

In re Leopardi, 532 A.2d 311, 315 (Pa. 1987).
In the issue at hand, the powers of the Board are set forth in Section 923.02.B of the Pittsburgh Zoning Code (hereinafter

“Zoning Code”). The specific powers delegated are: to hear and decide appeals from decision or determination by the Zoning
Administrator or the Chief of the Bureau of Building Inspection (Section 923.02B(1)); upon appeal, to interpret any provision of
the Zoning Code where its meaning or application is in question (Section 923.02.B(2)); to hear and decide challenges to the valid-
ity any provision of the Zoning Code (Section 923.02.B(3)); and to hear and decide requests for special exceptions to the provisions
of the Zoning Code (Section 923.02B(1)). In addition, the Board “may affirm or reverse or modify, wholly or partly, any order,
requirement, decision or determination appealed, and may make such order as it finds to be proper, as if acting with all the pow-
ers of the officer from whom the appeal has been taken.” (Section 923.02B(5)).

The Zoning Code expressly confers the power to issue enforcement upon the “Chief of the Bureau of Building Inspection or
Code Official or such other officer the City as may from time to time be designated by the City Council or its designee.” Section
924.01 of the Zoning Code. The officers or designees means of enforcement under the Code are: withholding permits of approval
(Section 924.04.A); revoking permits or approval (Section 924.04.B); stopping work (Section 924.05.C); revoking plans or other
approval (Section 924.05.D); seeking injunctions and equitable relief in court to restrain violations (Section 924.05.E); seeking
abatement in court to restore premises to its condition prior to the violation; and imposing penalties (Section 924.05.F). There is
no provision conferring the power to grant an injunction as a means of enforcement.

While the power to enforce the Zoning Code is not expressly conferred upon the Board, enforcement powers are implied by
(Section 923.02.B(5)), which gives the Board the power to “make such order as it finds to be proper, as if acting with all the pow-
ers of the office from whom the appeal has been taken.” (Section 923.02.B(5)). Therefore, the Board’s power to issue enforcement
is dependent on the officers’ power to issue enforcement. Since the officers or designees do not have power to issue an injunction,
the Board, likewise, does not have the power to issue an injunction. Consequently, the Court of Common Pleas, as an appellate tri-
bunal on a zoning appeal, does not have the power to grant an injunction and, therefore, cannot address whether or not the
Appellants properly met their burden of proving the necessary elements for the injunctive relief requested.

Merchants Insurance Company v.
Lawrence Paul Blakeley a/k/a Larry Blakeley t/d/b/a Blakeley Tile & Marble

Pa. R.C.P. 4014(a) and (d)—Summary Judgment—Rule to Show Cause

1. Plaintiff issued a Workers’ Compensation Audit Premium Policy to Defendant. Under the policy, initial premiums were based
upon an estimate of Defendant’s expected annual payroll. At the end of each year, an audit was to be performed to determine the
actual payroll for that policy year and the premiums adjusted accordingly.

2. Plaintiff filed a complaint against Defendant alleging that as a result of the audit for the policy period in question, Defendant
owed Plaintiff additional premium payments.

3. In the course of discovery, Plaintiff served Requests for Admission on Defendant. The Requests for Admission addressed the
material factual issues that Defendants had no basis for disputing Plaintiff ’s assessment of additional premiums due and owing for
four (4) floor installers which were reclassified as “employees” by the auditor and that Defendants owed Plaintiff the principal
sum of $13,818.934 for the additional premiums due plus $1,900.10 in interest.

4. Defendant never responded to the Requests for Admission and they were deemed admitted pursuant to Pa. R.C.P. 4014(a) & (d).

5. Plaintiff was granted leave of court to present its Motion for Summary Judgment on Admissions. The motion was scheduled
and written notice was sent to the relevant parties, including Defendant.

6. Defendant did not appear at the motion and in light of the admissions of record, the court determined that no material issues
of fact remained and granted summary judgment in favor of Plaintiff and against Defendant for $15,719.04, or the amount of addi-
tional premiums due plus interest.

7. The court received a phone call that Defendant, who claimed to be unrepresented by counsel, had never received a schedule
of the argument. Defendant’s newly acquired counsel then delivered a Petition to Open and/or Strike Judgment to the judge’s
chambers, requesting the court to issue a Rule to Show Cause why the judgment should not be opened. As the Plaintiff did not
oppose the entry of the order within one week, the court issued a rule to Show Cause on Plaintiff.

8. Immediately upon receipt of the order, Plaintiff ’s counsel advised that it did oppose entry of a Rule to Show Cause, but had
been unaware of Defendant’s Petition for Rule to Show Cause, as counsel for Defendant never filed the petition nor served Plaintiff
with a copy nor given notice to Plaintiff that Defendant had delivered the petition to the court.

9. Defendant admitted that he had never served Plaintiff with the Petition nor given him notice and that the petition had been
left with the court only because a member of the Court had instructed him to do so. Thus, the Court vacated the Rule to Show Cause.
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10. Defendant then properly filed a Petition for Rule to Show Cause to Open and/or Strike Judgment with the appropriate
Certificate of Service to opposing counsel attached.

11. The court denied the Petition for the following reasons: 1) because Defendant did not respond to the Requests for Admission,
the court deemed Defendant as having admitted he owed Plaintiff the amount of $15,719.04 and summary judgment against him
was therefore unavoidable; and 2) the trial court is not permitted to disturb such a judgment after it becomes final.

12. The court noted that a judgment entered in adverse proceedings becomes final if no appeal is filed within 30 days and that
Defendant would need extraordinary cause to permit the court to open the judgment. The court reasoned that even if the Defendant
did not have notice of the summary judgment argument, he had notice of entry of summary judgment itself within the appeal peri-
od. Thus, the court denied Defendant’s Petition for Rule to Show Cause to Open and/or Strike Judgment.

(Amy L. Vanderveen)
Donald L. Phillips and Ann E. L. Shapiro for Plaintiff.
Thomas W. Brown for Defendant.
No. AR 08-010523. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
I.

Folino, J., October 23, 2009—This is a commercial civil action. Plaintiff, Merchants Insurance Company, issued a Workers
Compensation Policy to Defendant. The policy was known as an Audit Premium Policy, meaning that the initial premiums were
based upon an estimate of the payroll Defendant expected to have for that policy year, and that an audit was to be performed at
the end of the year to determine the actual payroll for that policy year, so that premiums could then be adjusted accordingly.

On August 8, 2008 Plaintiff filed a complaint against Defendant claiming that, as a result of the audit for the policy period in
question, Defendant owed Plaintiff additional premium payments.

On May 20, 2009, in the course of discovery, Plaintiff served Requests for Admission on Defendant.
The Requests for Admission addressed the material factual issues at the heart of the case, such as:

37. Defendants have no basis for disputing Plaintiff ’s assessment of additional premiums due and owing for the four (4)
floor installers, reclassified as “employees” by the auditor.

38. Defendants now owe to Plaintiff:

a) the principal sum of $13,818.94 for the additional premiums due and owing under the Policy,

b) plus $1,900.10 in interest, calculated at the legal rate of 6%, from June 5, 2007, the original date that payment was due
under the Premium Adjustment Statement, to the scheduled date of trial, or until September 18, 2009 (i.e., 27 1/2 months);

c) for a total due and owing of $15,719.04.

“Plaintiff ’s Requests for Admissions, Interrogatories, and Requests for Production of Documents Directed to Defendants,” filed
on behalf of Plaintiff Merchants Insurance Company, attached as “Exhibit ‘A’” to Plaintiff ’s “Motion for Summary Judgment on
Admissions” (hereinafter “Plaintiff ’s Requests for Admission”), at ¶¶ 37 & 38.

Defendant has never responded to the Requests for Admission. Therefore, they are deemed to be admitted. Pa. R.C.P. 4014(a) & (d).
In due course, the case was listed for trial on the Allegheny County September 18, 2009 jury trial list. See Plaintiff ’s “Motion

for Summary Judgment on Admissions,” at ¶ 4.
On July 13, 2009, Plaintiff presented to the Calendar Control Judge of the Court of Common Pleas of Allegheny County (the

Honorable Gene Strassburger), Plaintiff ’s “Motion for Leave of Court to Present Plaintiff ’s Motion for Summary Judgment on
Admissions.” By order of the same date (July 13, 2009) Judge Strassburger granted that motion, giving Plaintiff leave to present
the “Motion for Summary Judgment on Admissions” on August 24, 2009.

The summary judgment argument was then re-assigned to this Court for this Court’s summary judgment list on August 6, 2009.
See Electronic Docket Entry, dated July 21, 2009. Accordingly, this Court, on July 20, 2009, sent out written notice to Ann Shapiro
(counsel for Plaintiff) and to Mr. Lawrence Paul Blakeley, who was then representing himself pro se, at his address as listed in his
court papers: 527 Somerville Drive, Pittsburgh, PA 15243, notifying them of the argument.1

Defendant did not appear at the argument before me. And, in light of the admissions of record, I determined that there were no
material issues of fact remaining, and therefore entered an order dated August 6, 2009 granting summary judgment in favor of
Plaintiff and against Defendant in the amount that Defendant admitted to owe Plaintiff, $15,719.04.

This Court’s internal office records show that after receiving this order granting summary judgment against him, Defendant
telephoned this Court’s chambers and reported that: (a) he was not represented by counsel; (b) he did not receive the scheduling
notice for the argument; but (c) the address we had for him (where we had sent the notice) was correct.

Sometime later, on August 24, 2009, Defendant’s counsel (Defendant had apparently by this time retained counsel) delivered to
this Court’s chambers a Petition to Open and/or Strike Judgment, requesting that this Court issue a Rule to Show Cause why the
judgment should not be opened. See “[Memorandum] in Support of Defendant’s Petition for Rule to Show Cause to Open and/or
Strike Judgment,” filed on behalf of Defendant Lawrence Paul Blakeley (hereinafter “Defendant’s Memorandum in Support of
Petition for Rule to Show Cause”), at 2.

As a Rule to Show Cause is essentially a case management/scheduling order, I waited one week to see if Plaintiff intended to
oppose the entry of the order, and not receiving any opposition, entered an order dated August 31, 2009 wherein I issued a Rule to
Show Cause on Plaintiff.2

Almost immediately upon Plaintiff ’s counsel’s receipt of the August 31, 2009 Rule to Show Cause, I received a telefacsimile
from Plaintiff ’s counsel advising that Plaintiff did indeed strongly oppose the entry of a Rule to Show Cause, but that counsel for
Plaintiff was unaware of the Petition for Rule to Show Cause, as counsel for Defendant had never filed the Petition, had never
served Plaintiff with a copy of the Petition, and had never given notice to Plaintiff that Defendant had delivered to the Court on
August 24, 2009 a Petition for Rule to Show Cause.

Accordingly, I arranged a conference with both counsel wherein counsel for Defendant acknowledged that he had not served
Plaintiff with a copy of the Petition, and acknowledged that he had never provided notice to Plaintiff that he (Defendant’s counsel)
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had delivered the Petition to the Court on August 24, 2009. Counsel for Defendant stated that he did not intend to have the Court
review the Petition for Rule to Show Cause when he brought it to the Court’s chambers on August 24, 2009, and that he left it with
the Court at that time only because a member of this Court’s staff instructed him to do so. See “Defendant’s Memorandum in
Support of Petition for Rule to Show Cause,” at 2.

Accordingly, as Defendant admitted that he had never served Plaintiff with the Petition and admitted that he never gave Plaintiff
notice that the Petition had been left with the Court, I entered my Order dated September 4, 2009 vacating the August 31, 2009 Rule
to Show Cause. In my order of September 4, 2009, I specifically informed Defendant that, if he intended to pursue a Petition to Open
or Strike the August 6, 2009 judgment, he was of course required to serve a copy of the Petition on opposing counsel.

Thereafter, on September 9, 2009, counsel for Defendant did file a “Petition for Rule to Show Cause to Open and/or Strike
Judgment” (with appropriate Certificate of Service to opposing counsel). Accordingly, I entered an Order dated September 10, 2009,
scheduling the Petition for argument. It is that Petition that is currently before me, and which is the subject of this memorandum.

II.
I must deny Defendant’s Petition for two independent reasons. First, in light of the binding admissions against Defendant on

the central issues of this case, it would be futile to open the judgment of August 6, 2009 and re-do the argument on Plaintiff ’s
“Motion for Summary Judgment on Admissions.” In light of the state of the record and the binding admissions against Defendant,
summary judgment against him is unavoidable.

As noted above, Defendant has admitted, among other things, that he has “no basis for disputing Plaintiff ’s assessment of addi-
tional premiums due and owing.”  Defendant has also admitted that he “now owe[s] to Plaintiff…$15,719.04.” “Plaintiff ’s Requests
for Admission,” at ¶¶ 37 & 38.

It is settled law that by Defendant’s failing to respond to the requests for admission, either through answers or objections, those
matters were conclusively established. See Pennsylvania Rule of Civil Procedure 4014(b), which provides:

The matter is admitted unless, within thirty days after service of the request…the party to whom the request is directed
serves upon the party requesting the admission an answer verified by the party or an objection, signed by the party or by
the party’s attorney.

Pa.R.C.P. 4014(b).
Further, under Rule 4014(d): “Any matter admitted under this Rule is conclusively established unless the court on motion per-

mits withdrawal or amendment of the admission.”
It is undisputed in this case that: Defendant was served with Requests for Admission on or about May 20, 2009; Defendant never

answered or objected to those Requests; and, in the five months since being served with the Requests, Defendant never obtained
an order from the court, after motion, allowing the withdrawal of the admissions.

Thus, even if I were to vacate my order granting summary judgment and allow for re-argument next week, the result would be
the same: summary judgment is appropriate on the record in this case.

The second, and perhaps conclusive, reason that I must deny Defendant’s Petition is that the trial court is not permitted to dis-
turb such a judgment after it becomes final. The law on this subject is likewise well-settled:

Unlike a judgment entered by confession or by default, which remains within the control of the court indefinitely and may
be opened or vacated at any time upon proper cause shown, a judgment entered in an adverse proceeding ordinarily can-
not be disturbed after it has become final. A judgment entered in adverse proceedings becomes final if no appeal there-
from is filed within thirty days. Thereafter the judgment cannot normally be modified, rescinded or vacated. Similarly it
cannot be “opened.”

Simpson v. Allstate Ins. Co., 504 A.2d 335, 337 (Pa.Super. 1986) (internal citations omitted) (internal brackets omitted).

In Simpson, the Superior Court also noted:

Although the inability of a court to grant relief from a judgment entered in a contested action after the appeal period has
expired is not absolute, the discretionary power of the court over such judgments is very limited. Generally, judgments reg-
ularly entered in adverse proceedings cannot be opened or vacated after they have become final, unless there has been fraud
or some other circumstance so grave or compelling as to constitute ‘extraordinary cause’ justifying intervention by the court.

Id. at 337 (internal quotations omitted).

In Simpson, the judgment “was not entered by confession pursuant to warrant of attorney, nor was it entered by default upon
praecipe. Instead, it was entered by the trial court in a contested civil action because of [defendant’s] willful refusal to comply with
the court’s discovery order.” Id. at 337. The Superior Court held in that case:

The judgment in this case was entered on October 14, 1982. [Defendant’s] petition, whether we deem it a petition to open
or a petition to reconsider the judgment, was filed five days after the judgment had been entered. However, the trial court
did not act on the petition within thirty days, and no appeal was ever taken from the judgment. At the end of thirty days,
therefore, the judgment became final. When the trial court subsequently attempted to open the judgment without any
showing of fraud or extraordinary cause, it erred.

Id. at 338.

The Superior Court also noted in Simpson that “[a]n oversight by counsel in failing to appeal does not constitute ‘extraordinary
cause’ which permits a trial court to grant relief from a final judgment entered in a contested action.” Id. at 337 & 38.

In Orie v. Stone, 601 A.2d 1268 (Pa.Super. 1992), the judgment in question arose as follows: Plaintiff garnishor had obtained a
confession of judgment against defendant debtor and sought to collect. Plaintiff garnishor then issued a writ of execution naming
a bank where defendant debtor held funds as garnishee. Plaintiff garnishor presented to the court a “Motion to Compel Payment”
directed to the garnishee, and obtained an order from the trial court on September 11, 1990, directing entry of judgment in favor
of plaintiff garnishor and against the bank garnishee. No appeal was ever taken from the September 11, 1990 judgment. “Instead,
on September 27, 1990, [the defendant debtor] presented a Motion to Vacate the September 11, 1990, Order of the court alleging
inter alia that he did not receive notice of the presentation of the Motion to Compel Payment to Garnishee” that gave rise to the
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entry of the September 11, 1990 judgment. Id. at 1270.
The defendant debtor argued that “he did not receive notice of the Motion to Compel Payment directed to garnishee [bank] and

that without notice, [defendant debtor] was unable to appear and inform the court as to the true nature of the funds in [bank’s] pos-
session.” Id. at 1271. On October 19, 1990, thirty-eight days after judgment was entered, the trial court entered an order vacating
the September 11, 1990 judgment. The Superior Court reversed the trial court. The Superior Court held “that the trial court was
without power to vacate its September 11, 1990 order” because “at the end of the 30-day appeal period, the judgment became
final.” Id. at 1270 & 1271.

The Superior Court concluded that the defendant debtor’s lack of notice of the motion to compel did not constitute extraordi-
nary cause. The Superior Court noted that: “[t]he extraordinary cause referred to in Simpson and other cases is generally an
oversight or action on the part of the court or the judicial process which operates to deny the losing party knowledge of the entry
of final judgment so that commencement of the running of the appeal time is not known to the losing party. Id. at 1272 (empha-
sis in original).

The Superior Court in Orie concluded that where defendant debtor had knowledge of the judgment in question well within the
appeal period, the Court was unable to find “extraordinary cause,” and therefore the trial court lacked authority to disturb the
judgment. Id. at 1272.

In Orie, the Superior Court also cited with approval the case of Luckenbaugh v. Shearer. 523 A.2d 399 (Pa.Super. 1987). The
Superior Court described the Luckenbaugh case as follows:

In Luckenbaugh, the trial court entered an order on March 20, 1985 dismissing the plaintiffs’ case for failure to answer
interrogatories. On April 1, 1985, Plaintiff filed a petition to strike the dismissal. Following the expiration of the thirty-
day appeal period, no appeal having been taken, the judgment became final. However, on August 8, 1985, the trial court
entered an order striking the dismissal and opening the judgment that it had previously entered.

When the trial court entered its order and opinion, it referred to ‘extraordinary cause’ and stated that the same existed by
finding that there was a possibility of a ‘postal mishap’ in that the answers to interrogatories were mailed by plaintiffs’
counsel to defense counsel but were not delivered. On appeal from the August 8, 1985 order, this court held that while the
‘postal oversight’ may have been a sufficient reason to act to open the judgment within thirty days from its entry, this type
of failure does not rise to the level of ‘extraordinary cause’ contemplated by the cases which permit a trial court to act once
the judgment has become final and the appeal time has expired.

Id. at 1272 (internal citations omitted) (emphasis in original).

Accordingly, as the defendant in Luckenbaugh was aware of the judgment well within the time prescribed for filing an appeal,
there could be no “extraordinary cause.”

In the case before me all parties are agreed that Defendant was well aware of this Court’s August 6, 2009 Order granting sum-
mary judgment well within the appeal period. Thus, there can be no extraordinary cause to permit me now to open the August 6,
2009 judgment.

Even if I accept Defendant’s contention that, owing to some postal mishap, he never received the July 20, 2009 notice from the
Court scheduling the August 6, 2009 argument, “this type of failure does not rise to the level of ‘extraordinary cause.’” Orie, 601
A.2d at 1272. Irrespective of whether Defendant had notice of the summary judgment argument, Defendant had notice of the entry
of summary judgment itself well within the appeal period.

Indeed, counsel for Defendant acknowledges that he had notice of the judgment as of August 11, 2009. See “Defendant’s
Memorandum in Support of Petition for Rule to Show Cause,” at 2. And, counsel for Defendant further acknowledges that the sum-
mary judgment order of August 6, 2009 is a final order. See “Letter Brief,” filed on behalf of Defendant Lawrence Paul Blakeley,
dated October 21, 2009 (hereinafter “Defendant’s Letter Brief”), at 2. Under these circumstances, this Court lacks the authority to
disturb the final order entered August 6, 2009: more than thirty days have elapsed since its entry.

In his Letter Brief, Defendant seems to imply that his mere filing of his petition for reconsideration3 on September 9, 2009
tolled the thirty-day appeal period. See, Defendant’s “Letter Brief,” at 2. The law, however, is well-settled to the contrary. The
thirty-day appeal period is tolled only if the Court expressly grants reconsideration during the thirty-day period. Cheathem v.
Temple Univ. Hosp., 743 A.2d 518, 520 (Pa.Super. 1999). In the instant case, I never expressly granted the September 9, 2009 peti-
tion for reconsideration.

Accordingly, for these two reasons I am denying Defendant’s Petition: (a) because it would be futile to open the summary judg-
ment order of August 6, 2009 only to re-enter it and (b) because, there being no fraud or extraordinary cause, I lack the authority
to disturb the August 6, 2009 order.

Finally, a word is in order regarding Defendant’s attempt to schedule his Petition for argument before this Court.

What we are discussing here is the procedure by which counsel should schedule a motion (or petition) to be heard by the Court.4

Defendant states:

As the Court did not have any regularly scheduled time for motions, it was necessary to obtain a date for presentation of
the Petition to Open and/or Strike Judgment. Counsel’s practice to obtain the date for presentation first and then serve
the Petition on opposing counsel is in perfect conformity with usual practice in our courts. That the Petition was not exe-
cuted by either Petitioner or counsel supports the contention that Petitioner’s counsel sought only to obtain a date for
presentation and had not intended the same for review by the Court without notice to opposing counsel.

“Defendant’s Memorandum in Support of Petition for Rule to Show Cause,” at 4 (emphasis added).
I have no doubt that counsel’s intentions were innocent regarding his efforts to get his Petition scheduled for argument before

me, but I shall explain some of the reasons why his approach is not in any way the practice of this Court.

Under counsel’s suggested approach:

(a) He arranges for his clerk to appear unannounced at the chambers of the judge, without notice to the opposing party
of the visit;

(b) Counsel arranges for the clerk to take with him an unsigned copy of the petition in question, but never intends for the
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court to view the petition at that time;

(c) Presumably, then, since the court is not to view the petition at that time, the clerk describes in general terms to some
member of the court’s staff the nature of the petition or motion to be presented. It is necessary for the court to know some-
thing about the petition or motion so that the court can determine: whether a court reporter is necessary, the length of
time required for the argument, whether the matter is opposed or unopposed, etc.;

(d) While the petitioner’s clerk waits in the court’s reception area, the court’s staff member then goes into chambers to
speak with the judge to convey to the judge all of the information that has just been conveyed to the staff member by peti-
tioner’s clerk;

(e) The court then reviews his or her calendar with the court’s staff member, makes the determinations regarding time
to be allotted, necessity of court reporter etc., and informs the staff member when the matter should be scheduled;

(f) The court’s staff member then returns to the court’s reception area and tells petitioner’s clerk the date on which the
court will hear argument on the petition;

(g) The petitioner’s clerk then returns the unsigned petition to the petitioner’s counsel who then signs the petition,
arranges for the petitioner himself to sign the petition, and fills in the date of presentation on the petition;

(h) Counsel for petitioner then mails the petition to opposing counsel.

This procedure seems to me to be unnecessarily cumbersome, predicated on too much verbal communication, and prone to mis-
communication. In addition, it understandably puts the opposing party in a position of wondering whether any ex parte communi-
cations were made to the Court either directly or through the Court’s staff.

The procedure that practitioners before me have always used is much simpler, and I think better: if counsel would like to pres-
ent a motion before this Court, simply file the motion, serve a copy on opposing counsel and on the Court, and in your cover letter
ask that the matter be scheduled for argument.

ORDER OF COURT
AND NOW, this 23rd day of October, 2009, upon consideration of the Petition for Rule to Show Cause to Open and/or Strike

Judgment filed on behalf of Defendant, Lawrence Paul Blakeley, a/k/a Larry Blakeley, t/d/b/a Blakeley Tile & Marble, it is hereby
ORDERED, ADJUDGED and DECREED as follows:

Said Petition is DENIED.

BY THE COURT:
/s/Folino, J.

1 The full text of this Court’s July 20, 2009 notice, as set forth in a letter from this Court to Ann E. L. Shapiro, Esquire and Lawrence
Blakeley is as follows:

Donald L. Phillips, Esquire
Ann E. L. Shapiro, Esquire
DONALD L. PHILLIPS, P.C.
Suite 800, Lawyers Building
428 Forbes Avenue
Pittsburgh, PA 15219

Mr. Lawrence Paul Blakeley a/k/a Larry Blakeley
t/a/d/b/a Blakeley Tile & Marble
527 Somerville Drive
Pittsburgh, PA 15243

RE: Merchants Insurance Co. v. Lawrence P. Blakeley, a/k/a Larry Blakeley i/a/d/b/a Blakeley Tile & Marble AR08-10523

Ladies and/or Gentlemen:

An argument in the above-captioned case is scheduled before the undersigned on Thursday, August 6, 2009 at 11:00 a.m.,
704 City-County Building, Pittsburgh, Pennsylvania.

Allegheny County Court Rule 249 *VII(F) requires that responsive briefs must be filed at least seven (7) days prior to
argument. If you can, please file well before even this deadline. Failure to conform with the provisions of the Rule con-
cerning timely filing of Response Briefs may result in refusal of the Court to consider arguments posed therein, and
denial of oral argument. Response Briefs must be filed with Calendar Control, 734 City-County Building, Pittsburgh,
Pennsylvania, with a copy served on the undersigned and all other counsel.

2 The full text of this Court’s Order of August 31, 2009 is as follows:

AND NOW, this 31st day of August, 2009, it is hereby ORDERED, ADJUDGED and DECREED as follows:

(1) A rule is issued upon the Respondents to show cause why the Petitioner is not entitled to the relief requested in its
Petition;

(2) The Respondent shall file an Answer to the Petition within seven (7) days of service upon the Respondent;

(3) The Petition shall be decided under Pa.R.C.P. No. 206.7;

(4) Depositions shall be completed within sixty (60) days of this date;

(5) Argument shall be scheduled by praecipe requesting argument (a copy of which shall be served on this Court) upon
completion of depositions (i.e. depositions must be transcribed and filed with the Department of Court Records of
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Allegheny County).
3 In this Letter Brief, Defendant refers to his Petition for Rule to Show Cause to Open and/or Strike Judgment as a Petition for
Reconsideration.
4 Strictly speaking, what we are discussing here is the manner in which counsel should schedule a motion (or petition) to be heard
by the Court during that part of the court calendar when that particular judge is not sitting as motions judge. The procedure for
scheduling a motion before the Motions Judge is set forth in Allegheny County Local Rule 249.

Wayne M. Chiurazzi Law Inc., d/b/a Chiurazzi & Mengine, LLC v.
UPMC Presbyterian Shadyside

Medical Records Act—42 Pa.C.S. §6152(a)(1) and (2)(i)—Breach of Contract

1. UPMC filed Preliminary Objections seeking dismissal of each count of Plaintiff ’s class action complaint for Breach of Contract,
Restitution, Constructive Trust, Unjust Enrichment, and Relief Pursuant to the Declaratory Judgments Act respectively.

2. Each count was based on allegations that UPMC charged Plaintiff for copies of medical charts and records an amount in
excess of the maximum charges permitted by the Medical Records Act.

3. Initially, the court noted that plaintiff may bring a breach of contract action to recover charges that exceed the amounts per-
mitted by the Medical Records Act, but all other counts must be dismissed.

4. Plaintiff contended that the use of computers, electronic records, and the Internet has substantially reduced the costs to hos-
pitals to store and reproduce medical records and that the Medical Records Act requires health care facilities to charge only their
actual and reasonable expenses for producing records or charts. Plaintiff further argued that the Act does not permit health care
facilities to charge the full amount set forth in §6152(a)(2)(i) where those charges exceed actual and reasonable expenses.

5. UPMC sought dismissal of the breach of contract claim on the ground that any charges that do not exceed the rate are per-
mitted under the Medical Records Act, and therefore Plaintiff ’s Complaint should be dismissed because it is based on a misread-
ing of the Medical Records Act.

6. The court noted that the amount that a health care facility may charge for furnishing paper copies of medical records is
addressed in the Act which requires health care providers to notify persons seeking copies of medical records of the estimated
“actual and reasonable expenses.” However, the court noted that the issue of whether a health care provider may charge the rate
D has never been considered by the Pennsylvania Supreme Court.

7. UPMC also contended that the court should dismiss the complaint on the basis of the voluntary payment defense.

8. The court ruled that the voluntary payment defense is an affirmative defense that must be raised in UPMC’s Answer. Thus,
the court dismissed each count of Plaintiff ’s class action complaint except the breach of contract count, and held that Defendant’s
Preliminary Objections were otherwise overruled.

(Amy L. Vanderveen)
Paul A. Lagnese, David M. Paul, and James M. Pietz for Plaintiff.
Howard A. Chajson and Jeffrey J. Wetzel for Defendants UPMC Presbyterian Shadyside and Magee-Womens Hospital of University
of Pittsburgh Medical Centers.
David Smith, John K. Gisleson, and Jennifer A. Callery for Defendant MRO Corporation.
Don P. Foster, Glenn A. Weiner, and Patrick J. Troy for Defendant IOD, Inc.
No. GD 09-012919. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., February 4, 2009—UPMC’s preliminary objections seeking dismissal of each count of plaintiff ’s class action com-

plaint (Count 1—Breach of Contract/Implied Contract; Count II—Restitution; Count III—Constructive Trust; Count IV—Unjust
Enrichment Quasi-Contract; and Count V—Relief Pursuant to Declaratory Judgments Act) are the subject of this Opinion and
Order of Court.1

Each count is based on allegations that UPMC charged plaintiff law firm for copies of medical charts and records an amount in
excess of the maximum charges permitted by the Medical Records Act. The relevant provisions of the Act (42 Pa.C.S. §6152(a)(1)
and (2)(i)) read as follows:

(a) Election.—

(1) When a subpoena duces tecum is served upon any health care provider or an employee of any health care facil-
ity licensed under the laws of this Commonwealth, requiring the production of any medical charts or records at any action
or proceeding, it shall be deemed a sufficient response to the subpoena if the health care provider or health care facility
notifies the attorney for the party causing service of the subpoena, within three days of receipt of the subpoena, of the
health care provider’s or facility’s election to proceed under this subchapter and of the estimated actual and reasonable
expenses of reproducing the charts or records. However, when medical charts or records are requested by a district attor-
ney or by an independent or executive agency of the Commonwealth, notice pursuant to this section shall not be deemed
a sufficient response to the subpoena duces tecum.

(2)(i) Except as provided in paragraph (ii), the health care provider or facility or a designated agent shall be enti-
tled to receive payment of such expenses before producing the charts or records. The payment shall not exceed $15 for
searching for and retrieving the records, $1 per page for paper copies for the first 20 pages, 75¢ per page for pages 21
through 60 and 25¢ per page for pages 61 and thereafter; $1.50 per page for copies from microfilm; plus the actual cost
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of postage, shipping or delivery. No other charges for the retrieval, copying and shipping or delivery of medical records
other than those set forth in this paragraph shall be permitted without prior approval of the party requesting the copying
of the medical records. The amounts which may be charged shall be adjusted annually beginning on January 1, 2000, by
the Secretary of Health of the Commonwealth based on the most recent changes in the consumer price index reported
annually by the Bureau of Labor Statistics of the United States Department of Labor.

The question of whether claims may be raised in a civil action to recover payments in excess of the amounts permitted by the
Medical Records Act was recently answered by the Pennsylvania Supreme Court in Liss & Marion, P.C. v. Recordex Acquisition
Corp., 983 A.2d 652 (Pa. 2009).

In a class action complaint, the Liss & Marion law firm sought recovery for itself and all other individuals and entities who were
billed and charged for copies of records greater than the amount permitted by the Medical Records Act, as adjusted annually by
the Secretary of Health based on the most recent change in the consumer price index. Recovery was sought through a four-count
complaint. The trial court permitted the members of the class to pursue common law breach of contract claims based on the exis-
tence of a contract implied in fact that both parties expected the Medical Records Act to control the pricing of their contract. The
trial court did not permit the class to pursue any other causes of action raised in the complaint.

Both the Pennsylvania Superior Court and the Pennsylvania Supreme Court affirmed the rulings of the trial court that a breach
of contract action may be brought to recover charges that exceed the amounts permitted by the Medical Records Act and that the
trial court correctly dismissed the remaining causes of action.2

Under the second sentence of §6152(a)(2)(i) of the Medical Records Act, charges may not exceed $1.50 per page for copies from
microfilm and for copies not from microfilm charges may not exceed the following amounts: $1 per page—pages 1-20, 75¢ per
page—pages 21-60, and 25¢ per page—pages 61 and thereafter.

In Liss & Marion, the defendants were charging the plaintiff and the other members of the class the higher charge per page per-
mitted for copies from microfilm. However, the copies were not from microfilm. To the contrary, the defendants were providing,
copies from electronically stored records while deceptively representing on the invoices that the copies were from microfilm.

A major defense of the defendants was that the second sentence of §6152(a)(2)(i) only covers charges for copies from paper and
from microfilm. The case involved copies from electronically stored records. Copies from electronically stored records are not cov-
ered by §6152(a)(2)(i). Consequently, copies from electronically stored records may be billed at any reasonable rate and the plain-
tiff failed to prove at trial that the defendants’ rates were unreasonable.

The Pennsylvania Supreme Court rejected this argument. It stated that §6152(a)(2)(i) creates a higher price rate for paper
copies from microfilm (rate M) and a lower default rate (rate D) for paper copies from all other media.

On the basis of the rulings in Liss & Marion, the following matters can no longer be disputed: (1) plaintiff may pursue a breach
of contract action against UPMC based on allegations that UPMC’s charges exceeded those permitted under the Medical Records
Act; and (2) UPMC cannot impose charges that are in excess of the rate D for the copies of medical records that are the subject of
this litigation because these were not copies from microfilm.

In the present case, plaintiff law firm does not contend that UPMC has imposed charges in excess of the rate D. In its complaint,
the law firm alleges that the use of computers, electronic records, and the Internet has substantially reduced the costs to the hos-
pitals of storing and reproducing medical records. However, while the actual costs of storing, locating, retrieving, reproducing, and
transmitting records has decreased dramatically, UPMC has failed to base its charges for providing copies of medical records on
its actual (diminishing) costs. Instead, UPMC continues to charge the maximum ceiling price provided for in §6152(a)(2)(i) for rate
D copies (i.e., copies that are not from microfilm).

It is plaintiff ’s position that the Medical Records Act requires health care facilities to charge only their actual and reasonable
expenses for producing records or charts; the Act does not permit them to charge the full amount set forth in §6152(a)(2)(i) where
those charges exceed actual and reasonable expenses.

UPMC seeks dismissal of the breach of contract claim on the ground that any charges that do not exceed the rate D are permit-
ted under the Medical Records Act. The purpose of the Act, according to UPMC, was to eliminate the continuing dispute between
health care providers and persons seeking medical records from a health care provider by establishing a fixed price to be adjusted
annually. Consequently, plaintiff ’s complaint should be dismissed because it is based on a misreading of the Medical Records Act.

Both parties base their respective positions on the portion of §6152(a)(2)(i) that is set forth at pages 1 and 2 of this Opinion.
The amount that a health care facility may charge for furnishing paper copies of medical, records is initially addressed in

§6152(a)(1) which requires health care providers to notify persons seeking copies of medical records of the estimated “actual and
reasonable expenses of reproducing the charts and records.” If given its ordinary meaning, actual expenses means expenses exist-
ing in fact, and reasonable expenses means that the costs are not padded. Consequently, UPMC may charge only its actual and rea-
sonable expenses unless other provisions within §6152(a)(2)(i) modify this provision.

Other provisions do not modify this provision. To the contrary, §6152(a)(2)(i) also provides for charges to be based on actual
expenses. The initial sentence states that the health care provider is “entitled” to receive payment of “such expenses before pro-
ducing the charts or records.” The term such expenses can only refer to the “actual and reasonable expenses of reproducing the
charts or records” because these are the only expenses referred to in earlier provisions of §6152. Thus, the language of the first
sentence of §6152(a)(2)(i) that the health care “is entitled to receive such expenses” clearly and unambiguously provides that
charges shall be based on actual expenses. UPMC appears to contend that the language of the second sentence of §6152(a)(2)(i)
contradicts a reading of the prior provisions referring to charges to be based on actual expenses. I disagree.

The second sentence of §6152(a)(2)(i) does not provide that a health care provider is entitled to receive additional payments in
excess of its actual expenses. To the contrary, while the previous provisions of §6152 entitle the health care provider to receive
actual and reasonable expenses, this second sentence of §6152(a)(2)(i) places a cap on what may be charged as actual and reason-
able expenses by providing that the payment of actual and reasonable expenses “shall not exceed” the amounts set forth in this
sentence. Or, in other words, this sentence applies only to health care providers whose actual expenses exceed the amounts set
forth in the pricing schedule.

Also see §6152(c), which governs delivery of records; it provides for the health care provider to deliver copies within thirty days
“upon payment of its expenses by the party causing service of the subpoena.”

I recognize that there can be legislation which provides for charges to be based on reasonable expenses and which thereafter
includes a formula to calculate reasonable expenses. However, the Medical Records Act is not such legislation. Nothing in the lan-
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guage of the Act suggests that the charges in the second sentence are presumed to be actual expenses. To the contrary, the use of
the language “shall not exceed” modifies a health care provider’s entitlement to recover actual expenses by setting the maximum
amount that may be charged where the actual expenses exceed this amount.

Finally, even if there could be some merit to UPMC’s contention that the second sentence offers support for its position that
health care providers may charge the amounts set forth in the pricing schedule, such a construction cannot be reconciled with the
prior provisions within §6152 which require charges to be based on actual and reasonable expenses. See 1 Pa.C.S. §1932 which pro-
vides that statutes or parts of statutes are in pari material when they relate to the same things and that such statutes or parts of
statutes shall be construed together, if possible, as one statute. Also 1 Pa.C.S. §1922(2) provides that the General Assembly intends
the entire statute to be effective and certain, while case law holds that there is a presumption in drafting a statute that the General
Assembly intended the entire statute to be effective; thus, if possible, a statute must be construed as to give effect to all of its pro-
visions. See Holland v. Marcy, 883 A.2d 449, 455-56 (Pa. 2005), and Galloway v. Pennsylvania State Police, 756 A.2d 1209, 1213 (Pa.
Cmwlth. 2000).

UPMC’s interpretation of the Medical Records Act would require that I substitute the word charges for actual expenses so that
§6152(a)(2)(i) would provide that the health care provider shall notify the attorney of the estimated “charges” (rather than “esti-
mated actual and reasonable expenses”) and the first sentence of §6152(a)(2)(i) would provide that the health care provider is enti-
tled to receive payment “of such charges” (rather than “of such expenses”). However, the legislation uses the word expenses; its
use of this word rather than the word charges produces a very different result, and I must construe the legislation by using the
words which the General Assembly selected.

UPMC contends that the Pennsylvania Supreme Court in Liss & Marion has already ruled that under §6152(a)(2)(i) a health care
facility may charge the rate D for paper copies that are not from microfilm records. Its contention is based on the following state-
ments within the Court’s Opinion.

In addressing the defendants’ argument that the Medical Records Act does not provide a specific rate for copies from electron-
ic records, the Court stated:

The language of the MRA is clear: when providing paper copies from any medium, Appellants are entitled to receive
rate D per page. The only exception is when the copies are made from microfilm; then, Appellants can charge the high-
er rate M. Here, Appellants made paper copies from electronic records and not from microfilm so the rate “for paper
copies,” rate D, applies. We affirm the lower courts’ holdings that the MRA created a higher price rate for copies from
microfilm, rate M, and a default rate, rate D, for copies from all other media. Liss v. Marion, supra, 983 A.2d at 662-63
(footnotes omitted).

UPMC also relies on footnote 9 which reads as follows:

Appellants argue that copies from electronic records need only be billed at a “reasonable” rate because none of the
rates enumerated in subsection 6152(a)(2)(i) apply. Because we decide that, in fact, the enumerated rate “for paper
copies,” rate D, does apply and should have been charged, we do not reach the issue of what rate may be charged when
the MRA does not contain a specific or relevant rate. Id. at 663.

UPMC also relies on a provision within footnote 6 which reads as follows:

…Finally, as the trial court recognized, the MRA rates embody the public policy of the Commonwealth regarding the
amounts to be charged by the industry for copying medical records. Id. at 659 n.6.

In Liss & Marion, the law firm and the members of the class were seeking to recover only the difference between what they
were charged and the rate D. The law firm and the class never claimed that the defendants could not charge the rate D; it contend-
ed only that it could not charge more than the rate D. Thus, the issue raised in the present case was never considered by the
Pennsylvania Supreme Court. Instead, the language upon which UPMC relies was in response to the defendants’ contention that
the plaintiff was not entitled to the rate D because the rate D does not apply to copies from electronic records.

Next, UPMC contends that I should dismiss the complaint against it on the basis of the voluntary payment defense.
UPMC correctly contends that this case differs from Liss & Marion because it does not involve invoices that contain mislead-

ing information. However, this means only that the issues that will be addressed in this litigation regarding the voluntary payment
defense will differ from the issues presented where the hospital furnished false information to the persons obtaining copies of med-
ical records.

I cannot rule, as a matter of law, that the defense does apply. This is an affirmative defense that must be raised in the UPMC’s
Answer.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 4th day of February, 2010, upon consideration of UPMC’s preliminary objections, it is hereby ORDERED that:

(1) Counts II, III, and IV of plaintiff ’s complaint are dismissed; and

(2) defendant’s preliminary objections are otherwise overruled.

BY THE COURT:
/s/Wettick, J.

1 The Chiurazzi law firm has filed identical class action lawsuits against other entities that have furnished medical records at GD09-
012911 (defendant is MRO Corporation), GD09-012922 (defendant is IOD Incorporated), and GD09-014785 (defendant is Magee-
Womens Hospital of University of Pittsburgh Medical Center). My rulings in this litigation will govern the preliminary objections
filed by the defendants in these three cases.
2 As a result of the ruling of the Pennsylvania Supreme Court in Liss & Marion that a breach of contract action may be pursued,
the plaintiff in the present and related cases is no longer pursuing alternative theories raised in Count II (Restitution), Count III
(Constructive Trust), and Count IV (Unjust Enrichment).
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Arrow Financial Services, LLC. v. William Metzger
Credit Card Collections—Preliminary Objections—Pleading Requirements—Pa. R.C.P. 1019 Allegheny County Local Rule 1320

1. Plaintiff assignee of credit card company, filed an action against the defendant for credit card balance allegedly due.
Defendant filed preliminary objections arguing that the complaint should be stricken with leave to amend for noncompliance with
pleading requirements of Pa. R.C.P. 1019.

2. The Defendant argued that a complaint must set forth the dates and amounts of the charges due and attach documentation
establishing a chain of title for the assigned credit card account.

3. Contrary to Defendant’s assertion that Allegheny County Local Rule 1320 does not apply to credit card litigation, the court
held the rule only applies to pleading requirements and does not address the evidentiary requirements that must be met in order
to prevail at trial.

4. Defendants can still be prepared for trial by serving a request upon the Plaintiff to produce documentation of the dates and
amount of charges and chain of title.

5. Allegheny County Local Rule 1320 requires that the complaint include a Notice of Hearing Date, Notice to Defend, Notice of
Duty to Appear at Arbitration Hearing, and Notice of Intent to Appear.

6. Plaintiff cannot rely on Local Rule 1320 as the complaint did not include a proper Notice to Defend and failed to provide a
Notice of Intention to Appear.

(Colleen L. Becker)
Frederic I. Weinberg for Plaintiff.
Joseph P. Murphy for Defendant.
No. AR 09-013011. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., January 7, 2010—This is a lawsuit to recover money allegedly due under a credit card that GE Money Bank alleged-

ly issued to defendant. Plaintiff alleges that it is a debt buyer and successor-in-interest to GE Money Bank. The only writing
attached to the complaint is an affidavit in which the affiant avers that she is a legal outsourcing clerk for the plaintiff, that she has
personal knowledge of the facts and circumstances in connection with this case, and that there is now due and owing the amount
of $1,742.47 plus interest of $353.28 at the rate of 24.15% totaling $2,095.75 as of July 5, 2009.

The complaint alleges that there remains a balance due as of September 28, 2009 in the amount of $2,196.18. In the prayer for
relief, plaintiff seeks the sum of $2,196.18 plus costs, interest, and attorney fees.

Defendant has filed preliminary objections requesting that I strike the complaint with leave to amend for noncompliance with
the pleading requirements of Pa.R.C.P. No. 1019. Defendant relies on my opinions in Worldwide Asset Purchasing, LLC v. Stern, 153
P.L.J. 111(2004), and Belmont Financial Services Group, Inc. v. Curtis Hawkins, 156 P.L.J. 376 (2008), where I ruled that under
Rule 1019, a complaint must include the amount of the balance, the dates of the charges, credits for payments, dates and amounts
of interest charges, and dates and amounts of other charges. The complaint must contain sufficient documentation and allegations
to permit the defendant to calculate the total amount of damages that are allegedly due by reading the documents attached to the
complaint. In addition, the complaint must attach documents establishing a chain of title.

Within the past several months, issues concerning the applicability of Allegheny County Local Rule 1320, attached as
Attachment 1, to credit card transactions have arisen almost on a weekly basis.1 In this Opinion, I am addressing these issues.

Defendants have contended that Local Rule 1324 does not apply to credit card litigation because of my rulings that a credit card
company cannot prevail without the writings described in my Worldwide Asset and Belmont Financial Opinions. This contention
is without merit because Local Rule 1320 addresses only pleading requirements. Rule 1320 does not address the evidentiary
requirements that must be met in order for the credit card company to prevail at trial.

Defendants have contended that they cannot be prepared for trial unless the writings described in Worldwide Asset and Belmont
Financial are attached to the complaint. This contention is without merit because the restrictions on discovery set forth in Local
Rule 1320(7) only bar discovery by deposition upon oral examination, upon written interrogatories, and through requests for
admissions. There is no prohibition against requests for the production of documents. Consequently, a defendant may prior to trial
serve a request upon the credit card company to produce those writings described in Worldwide Asset and Belmont Financial.

Defendants have contended that a credit card complaint that fails to attach documents establishing a chain of title fails to state
a cause of action. I disagree. Under Local Rule 1320, the pleading must only contain allegations establishing a chain of title. The
writings establishing a chain of title need not be attached because Local Rule 1320 eliminates the requirement of Rule 1019 that
when a claim is based on a writing, the pleader must attach a copy of the writing.2

Defendants have contended that credit card companies are not permitted to rely on Local Rule 1320 unless their complaint
includes the Notice of Hearing Date, Notice to Defend, and Notice of Duty to Appear at Arbitration Hearing set forth in Form 1320A
of Local Rule 1320, and unless the complaints served upon the defendants include a Notice of Intent to Appear as set forth in Form
1320B of Local Rule 1320. I agree.

The quid pro quo for the provision in Local Rule 1320, allowing a simplified complaint, is the portion of Local Rule 1320 allow-
ing a simplified answer coupled with a notice advising the defendant that he or she need only complete and file or mail to the
Department of Court Records, Civil Division’s Office a Notice of Intention to Appear.

In the present case, the complaint served on defendant did not include a notice to defend that met the requirements of Form
1320A. In addition, it appears that plaintiff did not furnish any copies of a Notice of Intention to Appear.

Because of plaintiff ’s failure to comply with Local Rule 1320, it may not invoke this local rule in response to defendant’s pre-
liminary objections.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 7th day of January, 2010, upon consideration of defendant’s preliminary objections, it is hereby ORDERED that plain-

tiff ’s complaint is stricken. Plaintiff may file an amended complaint within thirty (30) days. If the plaintiff fails to file an amend-
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ed complaint within the time set forth above, upon praecipe of defendant, the Department of Court Records, Civil Division; shall
dismiss the case with prejudice. The arbitration hearing scheduled, in this matter is continued generally.

BY THE COURT:
/s/Wettick, J.

1 Local Rule 1320 governs claims that do not exceed the sum of $3,000.
2 At trial, a credit card company cannot prevail without offering documents establishing a chain of title.

ATTACHMENT 1
Civil and Family Rules Local Rule 1320 Small Claims Procedure.

Local Rule 1320 Small Claims Procedure.

The following procedure shall govern Small Claims, which include appeals from Magisterial District Judges where the dam-
ages claimed do not exceed the sum of $3,000 (exclusive of interest and costs), and civil actions where the damages claimed do not
exceed the sum of $3,000 (exclusive of interest and costs).

(1) The Complaint may be simplified to contain only the names and addresses of the parties, a statement indicating con-
cisely the nature and amount of the claim, the signature of the plaintiff or the plaintiff ’s attorney (Pa.R.C.P. 1023), an
endorsement (Pa.R.C.P. 1025), a Notice of Hearing Date and three copies of a Notice of Intention to Appear as set forth
in subparagraph (3) hereof.

(2) Every Complaint filed in Compulsory Arbitration as a Small Claim, whether filed by a plaintiff against a defendant or
by a defendant against an additional defendant, shall contain a Notice of Hearing Date, Notice to Defend, and Notice of
Duty to Appear at Arbitration Hearing (FORM 1320A) (see subsection (9)(a) below). The Notice of Hearing Date and
Notice of Duty to Appear shall immediately follow the Notice (to Defend) which is required by Pa.R.C.P. 1018.1(b).

(3) The filed Notice of Intention to Appear shall be a sufficient answer to the Complaint (FORM 1320B) (see subsection (9)(b) below);

(4) A counterclaim which qualifies as a “Small Claim” as defined herein may be set forth in either the filed Notice of
Intention to Appear or a separate pleading, by a statement indicating concisely the nature and amount of same. The coun-
terclaim filed as a separate pleading shall be in substantially the same form as the Complaint, without the Notice of
Hearing or Notice of Intention to Appear.

(5) No reply to a counterclaim shall be required. If one is filed, it may be limited to a general denial.

(6) The provisions of Local Rules 212.1, 212.2 and 212.3 shall not apply to actions involving only Small Claims as defined herein.

(7) Except as otherwise provided by order of the Special Motions Judge upon good cause shown, in Small Claims proceed-
ings, there shall be no discovery by deposition upon oral examination or upon written interrogatories under Pa.R.C.P.
4005 and 4007 or requests for admissions under Pa.R.C.P. 4014.

(8) The Prothonotary, on praecipe of the plaintiff accompanied by a certificate as required by Pa.R.C.P. 237.1(a)(2), shall
enter judgment against the defendant for failure to file either a responsive pleading or a copy of the Notice of Intention
to Appear within twenty (20) days from service thereof, with damages to be assessed in the manner provided by the rules.

(9) (a)
FORM 1320A Notice of Hearing Date, Notice to Defend and

Notice of Duty to Appear at Arbitration Hearing

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

                                         ARBITRATION DOCKET
Plaintiff, No.                                    

vs. HEARING DATE              
                                         

Defendant.

NOTICE TO DEFEND
YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the attached copy of the suit papers,

YOU MUST complete and detach two of the copies of the attached “Notice of Intention To Appear.” One completed copy of the
“Notice of Intention to Appear” must be filed or mailed to the Prothonotary’s Office, First Floor, City-County Building; 444 Grant
Street, Pittsburgh, PA 15219 and the other completed copy must be mailed to:
                                                                                                                                                                                                                         
within TWENTY (20) days from the date these papers were mailed. You are warned that if you fail to do so the case may proceed
without you and a judgment may be entered against you by the court without further notice for any money claimed in the com-
plaint or for any other claim or relief requested by the plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE YOU WITH INFORMATION
ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

LAWYER REFERRAL SERVICE, The Allegheny County Bar Association
3rd Floor Koppers Building, 436 Seventh Avenue

Pittsburgh, Pennsylvania 15219
Telephone: (412) 261-5555
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HEARING NOTICE
YOU HAVE BEEN SUED IN COURT. The above Notice to Defend explains what you must do to dispute the claims made against

you. If you file the written response referred to in the Notice to Defend, a hearing before a board of arbitrators will take place in
Room 523 of the Allegheny County Courthouse, 436 Grant Street, Pittsburgh, Pennsylvania, on                  ,       [Insert date and
year] at 9:00 A.M. IF YOU FAIL TO FILE THE RESPONSE DESCRIBED IN THE NOTICE TO DEFEND, A JUDGMENT FOR
THE AMOUNT CLAIMED IN THE COMPLAINT MAY BE ENTERED AGAINST YOU BEFORE THE HEARING.

DUTY TO APPEAR AT ARBITRATION HEARING
If one or more of the parties is not present at the hearing, THE MATTER MAY BE HEARD AT THE SAME TIME AND DATE

BEFORE A JUDGE OF THE COURT WITHOUT THE ABSENT PARTY OR PARTIES. THERE IS NO RIGHT TO A TRIAL DE
NOVO ON APPEAL FROM A DECISION ENTERED BY A JUDGE.

NOTICE: You must respond to this complaint within twenty (20) day’s or a judgment for the amount claimed may
be entered against you before the hearing.

If one or more of the parties is not present at the hearing, the matter may be heard immediately before a judge with-
out the absent party or parties. There is no right to a trial de novo on appeal from a decision entered by a judge.

(b)
FORM 1310B Notice of intention to Appear

NOTICE OF INTENTION TO APPEAR

(Three copies required)
To the Plaintiff or the Case Caption             
Plaintiffs Attorney Hearing Date            
I intend to appear at the hearing scheduled for the above date and defend against the claim made against me.
I do not owe this claim for the following reasons:
                                                                                                                                                                                                                          
I certify that I have mailed a copy of this Notice to the Plaintiff or the Plaintiff ’s attorney.
Date:                                 Sign here:                                           
Address:                                                                                                                               
Editor’s Note: Adopted October 4, 2006, effective December 4, 2006.

Jennette M. Blumer, Individually and as Administratrix of the Estate of Joseph A. Blumer v.
Ford Motor Company and McCrackin Ford, Inc.

Manufacturing Defect—Post-Sale Duty to Warn—Admissibility of Similar Incidents—Admissibility of Design Changes

1. Plaintiff ’s husband was killed when the parking brake in his tow truck broke. Plaintiff filed a products liability action against
the defendants and was granted a jury verdict in her favor.

2. Defendants appealed the jury verdict and raised six errors: 1) Plaintiff failed to meet her burden of proof; 2) Pennsylvania
law does not recognize a post-sale duty to warn; 3) The court erred by admitting evidence of other accidents; 4) The court erred
by admitting evidence of a post-manufacture design change; 5) The court failed to include comparative negligence in its jury
charge; and 4) The court erred by permitting the jurors to assign separate damages for each family members.

3. The trial court properly denied Defendant’s motion for judgment notwithstanding the verdict as the Plaintiff ’s two experts
provided an ample foundation from which the jury could find in favor of the Plaintiff.

4. Pennsylvania recognizes a post-sale duty to warn of defects in a product at the time of sale. The court agreed with the jury’s
determination that the Defendant breached this duty as the product was defective at the time of manufacture and remained defec-
tive at the time it left the hands of the defendant.

5. The trial court properly admitted evidence of similar accidents that occurred at substantially the same place and under the
same or similar circumstances in order to prove the manufacturers had constructive notice of a dangerous or defective condition.

6. The trial court properly admitted the defendant’s design changes for the purpose of showing that alternatives to the braking
system were available before the accident occurred.

7. The trial court did not err by failing to provide a jury instruction on comparative negligence, as the defendants did not estab-
lish that the decedent was negligent.

8. The trial court charged the jury in accordance with Pennsylvania Suggested Jury Instructions, any error due to the method
of itemizing the damages was at most a harmless error.

(Colleen L. Becker)
Shanin Specter and Kila B. Baldwin for Plaintiff.
William J. Conroy and Nancy R. Winschel for Defendant.
No. GD 06-007766. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., October 30, 2009—This matter comes before the Superior Court on the appeal of Ford Motor Company and

McCrackin Ford, Inc., from the denial of the Motions for Post-Trial Relief on June 25, 2009, and the Judgment in favor of Jennette
M. Blumer, et al., entered on July 19, 2009, on the Verdict in this matter entered previously on March 20, 2009.
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I. BACKGROUND
On September 9, 2004, Joseph Blumer (hereinafter “Mr. Blumer”), age 43, husband of the Plaintiff, Jennette M. Blumer, was

employed as a tow truck driver.
(Jennette Blumer shall be hereinafter referred to as “Plaintiff”). On said date, Mr. Blumer responded to a call requiring road-

side assistance to a disabled vehicle stopped at a parking lot located at 5000 Centre Avenue in Pittsburgh, Pennsylvania. The
motorist, James Walendziewicz, was experiencing problems with the power steering on his 1993 Ford Ranger pick-up truck and
requested that the vehicle be towed to his home.

After attaching the Ranger to his 2002 Ford F-350 tow truck, Mr. Blumer soon realized that he could not tow the Ranger truck
up the parking lot ramps. Accordingly, Mr. Blumer placed at least one “chock” behind the rear wheels of the Ranger truck and told
Mr. Walendziewicz that he would lower the Ranger and then Mr. Walendziewicz should back the Ranger off the L-arms of the tow
truck and down the ramp. Once done, Mr. Walendziewicz could then drive the Ranger to the top of the ramp and Mr. Blumer would
tow it from there.

Mr. Blumer then operated the towing machinery located at the rear driver’s side of the tow truck to lower the Ranger to the
ground. He did not re-enter the cab of his truck at any point, and the tow truck was completely stationary as the Ranger was low-
ered to the ground. After the Ranger was lowered, Mr. Walendziewicz got in his vehicle and looked over his right shoulder to back
off the L-arms of the tow truck and down the hill. Seconds later, he felt a crash and saw the tow truck impact with the front of his
vehicle. Mr. Blumer had been run over by his own tow truck and subsequently died under said vehicle.

The Plaintiff alleged that a defective design of the parking brake by the Ford Motor Company (hereinafter “Ford”) caused the
parking brake to disengage. Further, it later was determined that the McCrackin Ford dealership sold the subject Ford F-350 to
Edward Butler, Mr. Blumer’s employer. The Plaintiff sought compensatory and punitive damages from the Defendants Ford and
its dealer, McCrackin Ford Inc. (hereinafter “McCrackin”).

II. PROCEDURAL HISTORY
A Complaint was filed April 3, 2006. On July 14, 2008, the case was scheduled to be heard during the November 2008 trial list.

Due to delays associated with discovery requests, the case was moved to the March, 2009 trial list. (See Docket Sheet). After a trial
lasting six (6) days, the Jury returned a verdict in favor of the Plaintiff and against the Defendants in the amount of $8,750,000.
(See Verdict). On March 20, 2009, the Verdict was molded to add delay damages, which increased the Plaintiff ’s recovery to
$10,089,229.45.

A Motion for Post-Trial Relief was filed by the Defendants on March 27, 2009. The parties’ briefs were timely filed. This Court
scheduled argument on the Defendants’ Post-Trial Motion for June 23, 2009. (See Order dated May 26, 2009).

In an Order dated June 25, 2009, this Court denied the Defendants’ Motion for Post-Trial Relief. On July 14, 2009, a Notice of
Appeal to the Superior Court was filed by the Defendants. On that same date, Judgment on the Verdict in favor of the Plaintiff was
entered in the amount of $10,089,229.45.

On July 24, 2009, this Court Ordered the Defendants to file a Concise Statement of Matters Complained of on Appeal within
twenty-one (21) days pursuant to Pa.R.C.P. 1925(b). Said statement was timely filed, raising six (6) matters charging err on the part
of this Court. Upon the filing of this Court’s Opinion, the matter shall be properly before the Superior Court of Pennsylvania.

III. MATTERS COMPLAINED OF ON APPEAL
1. Whether Ford is entitled to judgment as a matter of law because Plaintiff failed to meet her burden of proving that Ford
was negligent, that the vehicle was defective, or that any negligence or effect was a cause of the accident?

2. Whether Ford is entitled to judgment as a matter of law on Plaintiff ’s “post-sale duty to warn” claim, because
Pennsylvania law does not recognize such a claim, and the evidence presented at trial did not support the imposition?

3. Whether the trial court committed reversible error, entitling Ford to a new trial, by admitting evidence of other acci-
dents, and further compounding that error by failing to give the jury a legally adequate instruction limiting their consid-
eration of that evidence?

4. Whether the trial court committed reversible error, entitling Ford to a new trial, by erroneously admitting evidence of
a post-manufacture design change implemented in later model year Ford F-350s?

5. Whether the trial court committed reversible error, entitling Ford to a new trial, by failing to include comparative neg-
ligence in its jury charge and on the verdict slip?

6. Whether the trial court committed reversible error, entitling Ford to a new trial, by permitting the jurors to assign sep-
arate Wrongful Death and Survival damages for each family member instead of two lump sum amounts?

IV. DISCUSSION
Defendants’ matters complained of shall be addressed ad seriatim.
As to the Defendants’ first claim of err; this Court should have ruled as a matter of law that there was an absence of negligence

on the part of the Defendants and that the evidence was void of any causation linking said negligence or a potential defect to the
harm caused, this Court does not agree with said assertion.

As the Superior Court is well aware, this Court must deny a motion for judgment notwithstanding the verdict if any basis exists
upon which the jury could have properly made its award. (See Griffin v. University of Pittsburgh Medical Center-Braddock Hosp.,
950 A.2d 996, 999 (Pa.Super. 2008). The jury listened to six (6) days of testimony, which included over a dozen witnesses, both lay
and expert witnesses. Not one, but two experts provided extensive testimony as to the defects in the F-350’s parking system, the
Defendants’ negligence with regards to those breaking systems and their post-sale failure to warn of the defects associated with
that breaking system. The testimony of Plaintiff ’s two experts alone provided a more than ample foundation from which a jury
could find in favor of the Plaintiff on both the product liability and the negligence claims.

As to the Defendants next matter complained of, i.e. this Court erred by allowing testimony as to a post-sale duty to warn; this
Court instructed the jury, “[a] seller or Supplier of a product has a post-sale duty to warn. As such, a seller or supplier has a respon-
sibility to warn of defects in the product even after the product has been sold. If you find that the product was defective, the
Defendant is liable for all harm caused to the Plaintiff by such defective condition.” (Tr. at 1377).

The Defendant relies on DeSantis v. Frick Co., 745 A.2d 624 (Pa.Super. 2000) in claiming error with this Court’s decision to
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charge on a post-sale duty to warn but fails to differentiate the facts of DeSantis with the facts of the present case. In DeSantis,
the product was not defective at the time of manufacture, but rather became defective as a result of developments in technology.
The Superior Court held that a manufacturer did not have a post-sale duty to warn when the product was not defective at the time
of sale, “whether the claim is grounded in negligence or strict liability, no post-sale duty to warn about changes in technology exist-
ed where the product was not defective at the time of sale.” (Id. at 630-31).

Contrary to the facts of DeSantis, in the instant case the Plaintiff maintained and the jury found that the product was, in fact,
defective at the time of manufacture and remained defective at the time it left the hands of the Defendant. This Court finds paral-
lel the instant case with that of Walton v. Avco Corp.1

In Walton v. Avco Corp., our Supreme Court addressed the issue of a manufacturer’s post-sale duty to warn about
defects existing in a product at the time of sale. There, the manufacturer of a helicopter (Hughes) and the manufacturer
of a component engine (Avco) were found liable for the deaths of a pilot and passenger as a result of a defective oil pump
in the engine. Walton, 530 Pa. 568, 610 A.2d at 454. Before the crash, but after the engine had been sold, Avco had learned
that the engine contained a defective oil pump that was defective at the time of sale of the pump. Id. at 571, 610 A.2d at
456. Avco had issued a service instruction advising of the defect and providing a detailed procedure for correcting the
defect. Id. The service instruction had been communicated to Hughes, but Hughes had failed to forward the contents of
the service instruction to the owner of the helicopter or to authorized helicopter service centers. Id. at 573, 610 A.2d 457.
A year after the service instruction had been issued, the engine in the subject helicopter was overhauled but the oil pump
was not repaired because the service company had not been advised of the service instruction. Id.

The jury found that the engine of the helicopter was defective in design and that the defect caused the deaths of the
pilot and passenger. Id. at 573, 610 A.2d at 457. The jury also determined that Hughes’ failure to warn was an independ-
ent design defect and a substantial contributing factor in the resulting deaths. Id. The Supreme Court ruled that Hughes
had a post-sale duty to warn of the defective engine manufactured by Avco where the engine was defective from the date
of its manufacture and where Hughes had been given prior notice of the defect. Id. at 574-75, 610 A.2d at 458.

This Court found Walton applicable based on the facts that a parking brake defect was present at the time the tow truck left
Ford’s control, Ford’s awareness of similar incidents of parking brake failures prior to the incident causing the death of Mr. Blumer,
the fact that Ford maintained buyer’s contact information and Ford had the resources available to contact Mr. Butler (the owner
of the subject F-350) and notify him of the defect in the braking system. Pennsylvania recognizes a post-sale duty to warn; accord-
ingly, these facts demand a charging instruction on said duty.

Additionally, the jury found against the Defendants on multiple theories, including negligence (Interrogatory #1) and design
defect (Interrogatory #5); it is speculative for the Defendants to assume that the recovery was based solely on the post-sale duty
to warn instruction.

The Defendants next claim of err states that this Court committed reversible err by admitting evidence of twenty-eight (28)
similar incidents of parking brake failures that were substantially similar to the failure that caused Mr. Blumer’s death.

The Superior Court has recently spoken to this issue, coincidently enough, in a case involving the same defendant as in the
instant matter:

[w]hen we review a trial court’s ruling on the admission of evidence, we must acknowledge that decisions on admissibil-
ity are within the sound discretion of the trial court and will not be overturned absent an abuse of discretion or misappli-
cation of the law. In addition, for a ruling on evidence to constitute reversible error, it must have been harmful or preju-
dicial to the complaining party. (Gaudio v. Ford Motor Co., 976 A.2d 524, 535 (Pa.Super. 2009)).

This Court was originally presented with over one hundred (100) ‘past incidents’ of parking brake failure by the Plaintiff. The
Plaintiff withdrew her request for admission of numerous incidents in response to the Defendants’ objections. This Court further
thinned the herd by ruling that many incidental reports would not be considered by this Court as substantially similar. (Tr. at 542). 

However, the twenty-eight (28) incidents that remained were found to be substantially similar. Out of the twenty-eight (28) similar
incidents, the Plaintiff chose to only draw the jury’s attention to eight (8) of those incidents. (Tr. at 539). This Court found that, “[t]hose
claims in those documents are identical to the claim here. We’re on an incline…it stopped…we get out…it rolls backwards. That’s what
we have here.” (Tr. at 527). This Court found those facts to be substantially similar, if not identical, to the facts in the instant matter.

A product’s “defective condition” may be proven through circumstantial evidence such as the occurrence of similar accidents.
(Cornell Drilling Co. v. Ford Motor Co., 359 A.2d 822, 827 (Pa.Super. 1976)). Evidence of similar accidents occurring at substantial-
ly the same place and under the same or similar circumstances is generally admissible to prove a manufacturer’s constructive
notice of a dangerous or defective condition. (Whitman v. Riddell, 471 A.2d 521, 523 (Pa.Super. 1984)).

The Defendant next claims error with this Court’s admission of evidence of a post-manufacture design change implemented in
later model Ford F-350s. Pennsylvania Rule of Evidence 407, entitled “Subsequent Remedial Measures” provides as follows:

[w]hen, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evi-
dence of the subsequent measures is not admissible to prove that the party who took the measures was negligent or
engaged in culpable conduct in connection with the event. This rule does not require the exclusion of evidence of subse-
quent measures when offered for impeachment or to prove other controverted matters, such as ownership, control, or fea-
sibility of precautionary measures.

As the Superior Court is well aware, the purpose of Pa. R. E. 407, “is to encourage measures that further necessary or added
safety, or at least to avoid discouraging such measures, by removing the concern that they will be employed adversely in an action
at law.” (Duchess v. Langston Corp., 769 A.2d 1131, 1140 (Pa. 2001), string citation omitted).

The design changes made by the Defendant were not offered to show that the previous braking system was defective, rather
there were alternatives to the subject braking system before the accident causing Mr. Blumer’s death, i.e. the feasibility of alter-
nate systems. (emphasis added). By definition, said testimony cannot be contrary to Pa. R. E. 407 entitled “Subsequent Remedial
Measures” since all testimony elicited concerned a time period previous to the incident. (emphasis added).

The questions were prefaced with, “[p]revious to Mr. Blumer’s accident…” (Tr. at 598). Defense counsel objected to any men-
tion of subsequent design changes, at which time this Court and counsel met at sidebar and this Court reminded counsel of its pre-
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vious ruling that any testimony in regards to the subsequent braking system must be focused on information that was available and
contemplated prior to Mr. Blumer’s death. (Tr. at 597-606).

As previously stated, said testimony was admitted to prove the feasibility of an alternative braking system available prior to the
time of the accident and was not admitted to allow the Plaintiff to circumstantially prove a defect with the subject breaking sys-
tem. (Tr. at 606).2

The Defendants’ next claim of error is this Court’s failure to charge the jury on comparative negligence. The law is clear; the
defendant has the burden of establishing comparative negligence on the part of the Plaintiff by a preponderance of the evidence.
(PSSJI 3.20). Further, once that burden is met, the defendant must also prove that the negligence on the part of the Plaintiff was
the factual cause of harm suffered by the Plaintiff. (PSSJI 3.21)

The Defendants requested a charge on comparative negligence in their requested points for charge. The issue was addressed
at the charging conference. It was the Defendants’ position that the Plaintiff was negligent in deciding to disconnect the disabled
vehicle when he was still on an incline as opposed to backing down the hill.

Additionally, the Defendant alleges negligence in that the Plaintiff brought the stinger so low that it touched the ground. (Tr. at
1238-47). At trial, the Defendants failed to elicit testimony supporting this contention that the Mr. Blumer was himself negligent.
(Tr. at 1239-40). Further, the Defendants failed to establish a causal connection between the alleged negligence on the part of Mr.
Blumer and his death. (Id.)

It is well established that a trial court should not instruct the jury on law that is not applicable to the facts of the case. (Auerbach
v. Philadelphia Transportation Company, 221 A.2d 163 (Pa. 1966)). Without minimal evidence of a causal connection between the
Plaintiffs decedent’s own negligent acts and his resulting death, the jury would have no factual basis to find comparative negli-
gence on the part of the Plaintiffs decedent.

During the charging conference, defense counsel was specifically asked by this Court whether there was any inference of neg-
ligence on the part of Mr. Blumer alleged by the defense; defense counsel responded, “[t]here was no testimony from somebody
who said he was negligent because of what he did.” (Tr. at 1239). Based on this absence of an allegation of negligence by Mr.
Blumer, the defense now expects the Superior Court to believe that the jury could have found negligence on the part of Mr. Blumer
and that this negligence was the factual cause of the harm…despite the absence of so much as an allegation of negligence in the
testimony of any witness. This matter complained of is meritless. An instruction on comparative negligence was not warranted and
would have only confused the jury.

As to the Defendants sixth and final claim of error, that it was error for this Court to allow the jury to consider separate items of
damages for the Plaintiff (wife) and her daughters: interrogatory question numbers eleven (11), twelve (12) and thirteen (13) told the
jury to state the amount of damages awarded to the deceased’s wife and daughters respectively. The Defendants claim error in the for-
mat of the verdict slip, claiming that numbers eleven, twelve and thirteen should have been lumped together as one item of damages.

Despite the format of this item of damages, this Court charged the jury on the Wrongful Death and Survival Act in accordance
with the Pennsylvania Suggested Jury Instructions, and in fact, read said charge verbatim. (Tr. at 1382-85). If the structure or for-
mat of the interrogatories was in error, this Court is convinced that said error did not diminish nor increase the amount of dam-
ages awarded. This method of itemizing said damages should be considered, at most, harmless error.

This Court is astounded that the Defendants make any claim of error regarding damages as this Court granted Defendants’
Motions in Limine to prevent the award of punitive damages (Tr. at 1195) and to prevent one of Mr. Blumer’s daughters from tes-
tifying about her attempt at suicide (Tr. at 91-98). Had this Court not granted the Defendants’ aforesaid Motions, the verdict may
have well been significantly larger.

V. CONCLUSION
This Court respectfully submits that the rulings made during trial comply with the laws of this Commonwealth. For the forego-

ing reasons, this Court respectfully requests that the Superior Court of Pennsylvania affirm this Court’s Order of June 25, 2009,
denying Defendants’ Post-Trial Motions and affirm the judgment entered on behalf of Plaintiff and against Defendants on the ver-
dict of March 20, 2009.

BY THE COURT:
/s/Della Vecchia, J.

Date: October 30, 2009

1 610 A.2d 454 (Pa. 1992)
2 It must be noted that the Court granted Defendant’s Motion in Limine regarding subsequent remedial measures after extensive
argument on same (Tr. at 60-75)

Henry J. Finck v. JA West Corp
Summary Judgment—Negligence—Agency

1. Plaintiff filed a negligence action against the Defendant for failure to keep and maintain premises in good and safe condition.
Plaintiff alleged that the Defendant owned, operated, and maintained the buildings and real estate where his injuries occurred.

2. Defendant filed a Motion for Summary Judgment on the basis of the lack of any dispute that the Defendant did not own the
property at the time of the accident. The court granted the Defendant’s Motion for Summary Judgment and the Plaintiff appealed.

3. Plaintiff asserts Summary Judgment was improper because the complaint alleges that the Defendant owned, operated, con-
trolled, and maintained the property, therefore a viable theory of liability, independent of ownership, was pled and may be devel-
oped through discovery.

4. The court disagreed with the Defendant’s assertion because the complaint did not allege any theory of liability independent
from ownership of the property, nor did the Plaintiff plead agency.
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5. Summary Judgment was proper as the Plaintiff failed to produce evidence of facts essential to the cause of action against the
Defendant.

(Colleen L. Becker)
Peter J. Pietrandrea for Plaintiff.
Eric Anderson for Defendant.
No. GD 07-004445. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., November 30, 2009—Plaintiff, Henry J. Finck, appeals in this matter following entry of summary judgment upon

the motion of Defendant, JA West Corp. Finck had filed a single-count Complaint in Civil Action solely against JA West Corp on a
negligence claim. The Complaint averred that Finck, while visiting his daughter at the Hickory Hills Apartment Complex on March
10, 2005, lost his footing on a stairway due to ice and, upon grabbing a handrail for support, had that handrail disengage from the
frame. The Complaint averred that JA West Corp “owned, operated and maintained the buildings and real estate known as Hickory
Hills Apartment Complex…” and that “it became and was the duty of Defendant JA West Corp to keep and maintain the premises
in good and safe condition…” (Complaint at ¶¶ 3, 4). The Answer and New Matter filed on behalf of JA West Corp specifically
denied that it owned operated and maintained the Hickory Hills Complex, and, by way of New Matter, averred that JA West “did
not own, operate and/or maintain the premises” identified in the Complaint. Finck replied to that averment contained in the New
Matter simply by incorporating the Complaint.

In August 2009, JA West filed its motion for summary judgment, noting the absence of any dispute that JA West did not own the
Hickory Hills Complex at the time of the accident that formed the basis for the Complaint. Appended to the motion were, among
other things, copies of deeds of record that evidenced title to the subject property from 2001 forward.

Shortly before the scheduled argument date on JA West’s motion, Finck submitted a “Reply to Motion for Summary Judgment”
in which Finck asserted, in part:

Assuming arguendo that Defendant did not own the property, it is specifically averred in the Plaintiff ’s Complaint that the
Defendant was responsible for the maintenance and operation of the facilities at Hickory Hills Apartment Complex, that
it had a duty to keep the property in a reasonably safe condition and that it breached that duty causing Plaintiff ’s injuries
and damages. Therefore, the question of ownership of the property is not dispositive of the liability issues in this case.

[Italics and underscoring in original]

Finck had made no effort to confirm ownership and had not undertaken any discovery. Nor had Finck amended the Complaint.
The two (2) year statute of limitations applicable to the cause of action had expired.

Following argument, the Court granted summary judgment. Finck timely appealed and, in response to the Court’s direction, submit-
ted a Concise Statement of Matters Complained of on Appeal. That Concise Statement concedes that JA West did not own the subject
property at the time of the accident. Finck proffers, however, that ownership of the Hickory Hills Complex is not wholly dispositive of
the liability issues in the case. More particularly, Finck maintains that, because the Complaint avers not only that JA West owned the
property but also that JA West “operated, controlled1 and maintained” the property, a viable theory of liability, independent of owner-
ship, has been pled and might be developed through discovery. For that reason, Finck contends that the summary judgment motion
premised solely upon the undisputed fact that the named defendant did not own the property should not have been granted.

The Complaint alleges that “Defendant owned, operated and maintained…” the property. (Complaint, at ¶3) The averment that
JA West “operated and maintained” the property is not stated in the alternative to ownership, but is stated conjunctively with own-
ership, and as an incident of ownership. The Complaint itself does not assert any theory of liability that is independent from own-
ership of the property.

The Complaint identifies the duty of care owed to Finck by JA West variously as the duty owed to business invitees or to
licensees (Complaint, at ¶¶ 4, 11). That describes a duty of care owed by a possessor of land to one entering upon the land. Under
Pennsylvania law, a possessor of land standard of care is not owed exclusively by an owner or possessor of the property, but may
also be owed by a party that carries on activity on the property on behalf of the possessor. See, Felger v. Duquesne Light Company,
441 Pa. 421, 273 A.2d 738 (1971; adopting Restatement (Second) of Torts, §383); Craig v. Franklin Mills Associates, 555 F. Supp. 2d
547 (2008; applying Pennsylvania law in a diversity action involving a slip and fall). Accordingly, if JA West were an agent author-
ized by the owner or party in possession of the Hickory Hills Apartment Complex and if the negligent actions or omissions alleged
by Finck that resulted in his injures were either within the scope of the agency of JA West or condoned by the owner, then Finck
may pursue JA West in its capacity as an agent entrusted with the care and maintenance of the property. Finck, however, has not
pled agency. The Complaint provides no inkling that JA West is being pursued as one entrusted by the owner of the Hickory Hills
Apartment Complex with the care and maintenance of the area in which the accident occurred.

The purpose of a complaint is to place a defendant on fair notice of the claims upon which it must defend and to provide the
defendant with a summary of material facts that support those claims. Pa.R.Civ.P. 1019(a). While it is unnecessary to plead all the
various details of an alleged agency relationship, a complainant relying upon a theory of agency must assert, minimally, facts that:
(1) identify the agent by name or appropriate description; and (2) set forth the agent’s authority, and how the alleged tortious con-
duct of the agent either falls within the scope of that authority, or if unauthorized, has been ratified by the principal. Rachlin v.
Edmison, 813 A.2d 862, 2002 Pa.Super. 387 (2002), citing Alumni Association v. Sullivan, 369 Pa.Super. 596, 535 A.2d 1095 (1987).
Finck’s Complaint is bereft of allegations that might suggest culpability of JA West as an agent of an unidentified owner or posses-
sor of the property on which the injury occurred. Finck did not amend the Complaint to plead agency or facts material and indis-
pensable to a sufficient allegation of agency. Nor did Finck adduce such facts in response to the motion for summary judgment.

Finck asserts in his Concise Statement that the Court erred in granting summary judgment because “a necessary element of the
cause of action (i.e., maintenance and control of the subject real property) could be established through Discovery…” The asser-
tion that discovery might assist Finck in coming forward with evidence sufficient to establish facts essential to his cause of action
was not contained in his Reply to Motion for Summary Judgment. Rather, that Reply relied solely upon the allegations of the
Complaint, an approach that is ill advised in view of the explicit caution contained in Pa.R.Civ.P. 1035.3 (a) that the adverse party
to a motion for summary judgment must draw his response from “evidence in the record.”

In any event, summary judgment may be entered in advance of the date that discovery closes in matters where additional dis-
covery will not aid in the establishment of any fact material to the subject matter of the motion. Pa.R.Civ.P. 1035.2 does not require
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either completion of all discovery or that the discovery period be closed in advance of any motion for summary judgment. Rather,
Pa.R.Civ.P. 1035.2(1) permits parties to seek summary judgment “after the completion of discovery relevant to the motion.”
(Emphasis added). See, also, Manzetti v. Mercy Hosp. of Pittsburgh, 565 Pa. 471, 776 A.2d 938 (2001). Moreover, a party may not,
in effect, assert its own inactivity as a bar to summary judgment. If substantial time has passed without effort on the part of the
responsive party to conduct discovery, summary judgment may be granted. First Wisconsin Trust Co. v. Strausser, 439 Pa.Super.
192, 653 A.2d 688 (1995). Having been alerted to the deficiencies of his case more than a year in advance of JA West’s motion for
summary judgment and having neither within that time nor since the time the motion was filed either pursued any avenue of dis-
covery or set forth reasons that prevented him from assembling and presenting evidence essential to justify his opposition to the
motion, Finck’s assertion that discovery has not yet closed is unavailing.

More fundamentally, because the Complaint as filed does not sufficiently plead that JA West functioned as an agent of the
Hickory Hills Apartment Complex and because no amended Complaint has been filed suggesting such agency, the extent to which
discovery might reveal agency seems a moot matter. The Court must take the Complaint as it finds it at the time the motion is pre-
sented and argued. The Complaint alleges ownership by JA West and predicates liability upon that allegation. Finck at no time
availed himself of Pa.R.Civ.P. 1033 to amend his Complaint or to request leave to amend.

The evidence of record establishes that JA West was not the owner and, indeed, Finck acknowledges in his Concise Statement
that JA West did not own the subject property at the time of the accident described in the Complaint. Finck failed to produce evi-
dence of facts essential to the cause of action he pled against JA West. For that reason, summary judgment was proper.

BY THE COURT:
/s/McCarthy, J.

Date: November 30, 2009

1 In fact, the Complaint contains no explicit mention of “control” of the premises.

Karl E. Hohman v. Thomas Dabulski and HDH Development, Inc.
Partition—Interest in Real Property—Failure to Join Defendants

1. Plaintiff filed suit against the Defendants seeking partition of properties, an accounting, and payment for rents due. The prop-
erties in question were first transferred from the Plaintiff ’s mother to the Plaintiff and his sister. A second transfer occurred in
which the Plaintiff and his sister transferred title to the Plaintiff and the Defendant, allegedly to frustrate creditors. The Defendant
corporation was created to manage the properties, and it is alleged that Plaintiff, Plaintiff ’s sister, and the Defendant each own
one-third of the corporation.

2. Public sales of property are generally a last resort for partition complaints and are not to occur unless it is first determined
that the real estate cannot be divided without spoiling the whole. The parties mutually agreed to a public sale after they could not
agree on partition or sale.

3. Defendants filed an appeal to the partition. First, Defendants allege that the court erred in determining the interests of the
parties by finding that none of the properties were subject to ownership interests of the Plaintiff ’s sister. Second, Defendants assert
that the court erred by not making the Plaintiff ’s mother and sister parties to the action. Third, Defendants dispute the value
assigned to the property.

4. The court examined the alleged property interest of the Plaintiff ’s sister and found that an individual’s status as a holder of
capital stock in a corporation formed to manage real property not owned by that corporation does not vest an ownership in real
property managed by the corporation. Further, any assertion that an informal agreement created a property interest is barred by
the Statute of Frauds.

5. Defendants cannot prevail on speculation that the testimony of the Plaintiff ’s sister would have affirmed her claim because
the Defendants failed to proffer proof that she would have presented a cognizable claim.

6. The value was based on appraisals conducted by an independent, certified appraiser. The Defendants did not offer countervail-
ing evidence that would establish different values or impugn the appraisals; therefore, the court proceeded with the appraised value.

(Colleen L. Becker)
Matthew Pavlovich for Plaintiff.
Louis P. Vitti for Defendant.
No. GD 08-000903. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., December 18, 2009—This is a partition action brought by Karl E. Hohman (“Karl”) against Defendants, his broth-

er-in-law Thomas Dabulski (“Thomas”) and the corporation (“HDH”). Since May 24, 2007, Thomas has been in exclusive posses-
sion of and received rents from three (3) properties owned jointly by Karl and Thomas. The three properties identified in the
Complaint are: 916 Coleman Street; 3920 Hoosac Street; and 3927 Hoosac Street, all of which are in the City of Pittsburgh, and all
of which the parties collectively refer to as the “Greenfield properties.” At the time the action commenced, Karl and Thomas were
jointly the owners of record for each of the Greenfield properties.

The Greenfield properties had been transferred to Karl and his sister, Thomas’ wife, Patricia Hohman Dabulski, from their
mother, Elizabeth, early in 1998. Elizabeth alleges that the transfers were made as “part of their inheritance” (Deposition of
Elizabeth, at 34). Karl and Elizabeth were, however, to pay Elizabeth $500 monthly. That payment was to continue either for the
life of Elizabeth (Deposition of Elizabeth, at 30) or for fifteen (15) years (Deposition of Karl, at 621).

Subsequently, Karl and Patricia transferred title to Karl and to Thomas, Patricia’s husband, in joint name, eliminating Patricia
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from the Greenfield properties deeds. Allegedly, the transfers were made to frustrate Patricia’s creditors. The Greenfield proper-
ties are rental properties managed by HDH, a corporation formed by Karl, Thomas, and Patricia.

Karl brought this action for partition of the properties and for accounting and for payment of rents due. Thomas and HDH respond-
ed that Karl and Thomas had mutually acknowledged and agreed that the ownership of the real properties was for the actual benefit
of themselves and for Patricia Hohman Dabulski, each with an undivided one-third interest as tenant in common. Thus, Thomas and
HDH asserted, “the ownership interests are contested and may be contrary to the recorded documents…” (Answer, New Matter and
Counterclaim to Plaintiff ’s Amended Complaint, at ¶¶9, 19; see also, ¶14) Thomas and HDH further asserted that understandings of
shared ownership extended to at least four (4) additional parcels: 2250 Hawthorne Avenue; 127 and 129 St. Joseph’s Way and 131 and
133 St. Joseph’s Way. (Answer, New Matter and Counterclaim at ¶¶34-35). Thomas and HDH have not produced deeds to demonstrate
the alleged tenancies-in-common, but instead allege that Thomas, Patricia and Karl share title to such properties “by way of result-
ing and/or constructive trusts, or other relevant legal bases.” (Answer, New Matter and Counterclaim at ¶42).

Complaints in partition are governed by P.R.Civ.P. 1551 through 1574. Generally, public sales of property are a last resort and
are not to occur unless it is first determined that the real estate cannot be divided without spoiling the whole (P.R.Civ.P. 1560). Even
in that event, an opportunity for private sale should usually be allowed before directing a public sale. Additionally, the values and
proportional competing interests of the parties should be determined in advance of a sale.

In this case, because it became apparent during a preliminary conference that the parties could not agree upon a plan of parti-
tion or sale, because the properties, apparently intended as investments, were draining funds and might be in poor repair, and
because the matter required direct, immediate and skilled oversight to prevent dissipation of assets and to possibly achieve reso-
lution of issues, a Master was appointed pursuant to P.R.Civ.P. 1558. The Master examined records, conducted depositions, sought
and received approval of the Court to have appraisals performed, and attended status conferences as directed by the Court.

The parties mutually acknowledged that a public sale was in order, and expressed the same during status conferences held with the
Court. (See, also, Proceedings of July 31, 2009; N.T., at p. 7). The Master determined, and the Court concurred, that a division into pur-
parts was feasible given that there were several properties, all with comparable values. A difficulty, however, lay in the fact that, due to
the claims of rent and monies owing, the purparts might not be closely proportionate in value to any respective interest of the parties.

The Master filed a report, to which exceptions were taken by Thomas and HDH. Upon consideration of those exceptions and
the response submitted on behalf of Karl Hohman, the Court arrived at its findings and decision. An appeal was taken by Thomas
and HDH, and at direction of the Court, a “Concise Statement of Errors Complained of on Appeal” was submitted.

Interests in the Properties
Significant among Defendants’ assertions of error is that the Court improperly concluded that none of the various parcels of

real estate were subject to purported ownership interests of Elizabeth Hohman or Patricia by reason of resulting or constructive
trusts or, less precisely, by reason of “other relevant legal bases.”

Among the legal bases suggested by Defendants in support of a determination that Patricia holds a one-third interest in all prop-
erties is that Patricia is one-third owner of the issued capital stock of HDH. Patricia’s alleged status2 as a holder of capital stock in
a corporation formed to manage real property not owned by that corporation does not vest in her an ownership interest in real
properties managed by the corporation. Defendants insist, however, that, coincidental with the formation of HDH, Karl and
Thomas “acknowledged and agreed that the ownership of the real properties owned by the two of them, and/or each of them
(except for their residences)…resided in themselves and Patricia, each with an undivided one-third interest as tenant in common.”
(Answer, New Matter and Counterclaim, at ¶34). Thus, Defendants assert that Karl and Thomas informally conveyed ownership
interests to Patricia in properties managed by HDH and owned by either or both Thomas and Karl.

Shareholders have no personal interest in the property of a corporation, including the corporation’s contract rights. It follows
that shareholders are not normally proper parties in an action to redress injury to the corporation’s property, including actions for
fraud or breach of contract. See, generally, 18A Am. Jur. 2d Corporations § 630. In the case at hand, HDH does not own the prop-
erties in question; HDH is an entity that has been established merely to manage properties. Defendants cannot validly assert that
Patricia possesses an enforceable ownership interest in corporate property as a shareholder. It follows, therefore, that Defendants
cannot successfully advance the even more tenuous claim that Patricia, as a shareholder of HDH, possesses an ownership interest
in property that is merely managed by that corporation. Patricia’s status as an HDH shareholder does not, per se, invest her with
title to the properties managed by HDH.

Defendants’ assertion that Karl and Thomas informally acknowledged and agreed that, coincidental with or in consequence of
the formation of HDH, Patricia would acquire a one-third interest in properties that Karl and Thomas had owned together or indi-
vidually is, in any event, at odds with the Statute of Frauds. An alleged oral agreement granting an estate in land is unenforceable.
See 33 P.S. § 1. The Statute of Frauds generally bars introduction of evidence of an oral agreement modifying a deed that on its
face transfers land in fee simple. 33 P.S. § 2. See Kadel v. McMonigle, 425 Pa.Super. 253, 624 A.2d 1059, 1061 (1993), appeal denied,
539 Pa. 652, 651 A.2d 539 (1994).

In an apparent effort to escape application of the Statute of Frauds, Defendants assert that the properties at 131 and 133 Saint Joseph
Way are controlled by a July 1997 agreement that conveyed Thomas’ and Patricia’s share of properties at 127 and 129 Saint Joseph Way
to co-owner Karl, ostensibly to assist Karl in obtaining mortgages on the properties and upon assurances that Karl would reconvey to
Thomas and Patricia “their share of the properties upon full payment of the mortgage.” Similarly, Defendants assert that the Hawthorne
Avenue property continues to be controlled by a written agreement among Karl, Thomas, Patricia and Elizabeth, which provided that
Elizabeth would purchase the property, and that the parties would remodel the property “with the intention of selling it at a profit. This
profit will be divided equally at such time when the house is sold.” (Deposition of Thomas Dabulski, at Exhibit 8).

The July 1997 agreement explicitly and exclusively addressed properties located at 127 and 129 Saint Joseph Way. Defendants’
contention that the parties’ interests in properties at 131 and 133 Saint Joseph Way are controlled by that 1997 contract relies upon
an implausibly elastic construction of that agreement. The properties at 131 and 133 Saint Joseph Way are not mentioned in the
1997 contract, and the circumstances of the acquisition of those properties by Karl are not at all similar to the acquisition of the
127 and 129 addresses. Thomas acknowledged, in fact, that Karl, acting alone, purchased the 131 and 133 properties from the City
of Pittsburgh and acknowledged that neither Thomas nor Patricia participated in the sale or ever held title to those properties.
(Deposition of Thomas Dabulski, at 77-78).

Similarly implausible and, frankly, disingenuous, is Defendants’ contention that the Hawthorne Avenue property continues to
be controlled by the written agreement among Karl, Thomas, Patricia and Elizabeth. The Hawthorne Avenue agreement has been
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fully performed. Elizabeth acknowledged in deposition testimony that Karl had subsequently separately obtained financing and
purchased the Hawthorne Avenue property from her. The proceeds of the sale remaining after closing costs and the payment of
Elizabeth’s basis were distributed among the parties. (See, e.g. Deposition of Thomas Dabulski, at 75-78; Deposition of Karl
Hohman, at 76))3

In a further effort to escape application of the Statute of Frauds, Defendants broadly assert that “all the properties involved in
this law suit are titled in the individual parties and Patricia by way of resulting and/or constructive trusts…” (Answer, New Matter
and Counterclaim, at ¶42). The Statute excludes from its ambit “any conveyance…by which a trust or confidence shall or may arise
or result by implication or construction of law.” Silver v. Silver, 421 Pa. 533, 219 A.2d 659 (1966); Kadel v. McMonigle, 425 Pa.Super.
253, 624 A.2d 1059 (1993). The record in this case fails to establish that Karl, by means of fraud, artifice or unfair persuasion
induced the execution of deeds absolute unto himself. In fact, as to the Greenfield properties in particular, the record establishes
that Patricia wished to convey her titled interest so that the properties could not be reached by her creditors; thus, her husband
substituted for her as an owner of record. For that reason, the Master concluded that any claim by Patricia to an interest in the
Greenfield properties predicated upon equitable principles—such as a constructive trust—would be barred. Equity will not aid per-
sons to obtain relief from situations that result from conveyances they have made in fraud of creditors. Vercesi v. Petri, 334 Pa 385,
5 A.2d 563 (1939).

Moreover, it is difficult to locate artifice in Karl’s actions if the consequence of those actions was to diminish rather than enlarge
his ownership interests and to produce no income. If Defendants are correct, then the consequence of each of the various con-
veyances in question—and the consequence that Defendants assert must be enforced through equity—was to place a greater onus
of debt and labor on Karl in exchange for which he would disregard title of record upon any sale and receive significantly less pro-
ceeds than would accrue to him if those proceeds were apportioned by title. As Plaintiff ’s counsel rhetorically asked after Thomas
acknowledged that the properties managed by HDH generated no profit, and, in fact had never generated a profit:

So what is in it for Karl if the properties that he owes 100 percent of and owns 50 percent of generate revenue that
goes with the corporate account and he only gets one-third of the profits?

(Deposition of Thomas Dabulski at 87)

“Oral trusts in real property are not favorites of the law. They must be strictly proved…. Evidence to support a parol trust must
be direct, positive, express, unambiguous and convincing.” See, In re Brenneman’s Estate, 360 Pa. 558, 563, 63 A.2d 59, 61 (1949).
That burden is not met by Defendants in this case as to the Greenfield properties or 131 and 133 Saint Joseph Way. There is no
apparent fraud or artifice by Karl to permit equity to alter title of record on the properties in dispute.

Procedure
Defendants assert that the Court erred in not making Patricia and Elizabeth parties in this action. More particularly, Defendants

state in their 1925B statement: “As a party, Patricia’s testimony could have affirmed her claim…” Defendants do not allege that they
requested and were denied an opportunity to depose Patricia.4 Nor was Patricia barred from attending any deposition, meeting or
conference. Had Patricia been deposed or had Defendants otherwise assembled and proffered some additional proof that Patricia
might present a cognizable claim, Defendants could certainly have requested reconsideration of a petition to join Patricia as a plain-
tiff in counterclaim or an extension of time in which to join her as a defendant. Having elected to do none of those things, Defendants
cannot prevail after the fact on the sheer speculation that, had Patricia been vested with the status of a party, she would certainly
have been called to testify and, through that testimony, Defendants would have adduced evidence sufficient to affirm her claim.

Defendants further assert that the Court erred in not directing that hearings be held pursuant to P.R.Civ.P. 1559. By Order dated
January 20, 2009, the Court appointed Edward M. Burr, Esquire, as Master in this case “to hear the entire matter and make such exam-
inations and hold such hearing as may be necessary, to employ appraisers and, with the authorization of the Court, to employ such other
experts as may be necessary to enable the Master to perform his duties in this matter.” Consistent with that Order of Court, the Master,
following initial conferences with the parties, instructed the parties that he would assemble testimony and evidence through deposi-
tions of any witness the parties called, and that he would attend the depositions. The parties were thus afforded the benefit of a less
restrictive process and the opportunity to gather and present such evidence and testimony as they judged appropriate.

Defendants have not identified any witness or proof that was barred by the Master or that would have been offered in a more
structured proceeding. On the contrary, Defendants allegation of error is merely that “[a] hearing would have been subject to evi-
dentiary law and rules beyond those for a deposition.” That non-specific observation, in the absence of a particular allegation of
actual prejudice having resulted to Defendants, is an insufficient basis on which to set aside the findings in this matter or to direct
further hearings.

Defendants allege bias on the part of the Master. It may suffice to say that the Master was assigned to this contentious matter
for the very reason that he is well regarded within the legal community and well credentialed to make pertinent inquiries of the
parties, to direct the prompt gathering of necessary facts and reports, to exert best efforts to preserve the respective interest of all
parties pending resolution of the matter and to report timely and objectively to the Court. It might further be noted that, despite
open-agenda status conferences and other ample opportunity to make charges of bias to the Court informally or otherwise in
advance of the submission of the Master’s Report, Defendants expressed no dissatisfaction with the Master.

The Court, in any event, engages in independent scrutiny of a master’s report, and, if it appears that a report is incomplete or
affected by an improper bias, the Court may, on its own directive, take such action as may be necessary to cure an improper preju-
dice. The decision and order from which this appeal was taken was not affected by any alleged undue bias toward or against any party.

Valuations and Duty to Account
Defendants dispute the values assigned to various properties. The Master’s valuation of properties was based upon the appraisals

conducted by an independent, certified appraiser. Defendants did not proffer countervailing evidence that would establish different
values or impugn the appraisals. Further, the record established, and the parties concurred, that a public sale provides the best
option in this matter. Actual values will ultimately be determined by the strength of the market. In the interim, values may be respon-
sibly estimated by expert appraisal, and the Court must proceed on the basis of that available credible information.

Defendants demand an accounting from Plaintiff. Yet, Thomas and Patricia removed Plaintiff from any participation in HDH
in May 2007. Until that time, Plaintiff had filed tax returns for HDH every year and regularly provided a detailed breakdown of
income and expenses of HDH to Thomas in Thomas’ capacity as the President of HDH. In contrast, Thomas has not filed tax
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returns since displacing Karl. Having neglected to conduct any meaningful examination of funds, expenses, assets or possible tax
liabilities, Thomas cannot credibly assert that, as averred in the counterclaim, he is informed and therefore believes that Karl
improperly withdrew HDH funds for his own use.

Moreover, the right to an accounting in equity usually depends on a previous demand and refusal. See, 1A C.J.S. Accounting
§29. Defendants’ pleading does not aver that a demand was made upon Karl for an accounting, by or on behalf of HDH or Thomas.
Having failed to act seasonably, and having failed to reasonably ascertain whether HDH has any cause to demand an accounting,
Thomas cannot now prevail on that aspect of the counterclaim.

Having reviewed all that has been presented and considered the matters complained of on appeal by Defendants, the Court fails
to find merit in Defendants’ allegations of error. There is nothing of record or in the law that compels setting aside the Order from
which the appeal has been taken.

BY THE COURT:
/s/McCarthy, J.

Date: December 18, 2009

1 Although the agreement was oral, Karl admits to the existence of an obligation to pay for a period of 15 years. Karl explained that
the figure of $500 monthly for 15 years represented the amount by which the value of the properties exceeded the proportionate
share of the estate, and that the reimbursement would preserve the inheritances of three (3) other siblings. Defendants also
acknowledge an agreement to pay $500 monthly, but allege the agreement involved an additional property, 2250 Hawthorne
Avenue, transferred to Karl and Patricia from their mother, Elizabeth.
2 The parties did not produce certificates confirming stock ownership.
3 Inasmuch as the sale and distribution occurred some ten (10) years ago, however, the question as to whether proceeds had been
correctly apportioned has long since been deemed resolved and objections waived.
4 The deposition of Elizabeth was taken.

Laminated Glass Company v.
P.J. Dick Incorporated, Fenestech, Inc., and

United States Fidelity and Guaranty Company t/a St. Paul Surety
Payment for Construction Materials—Pennsylvania Procurement Code—Construction Bond—62 Pa. C.S.A. §3934 and §3939(b)

1. The Plaintiff brought an action against Defendant, contractor, and Defendant, surety, for failure to pay for construction mate-
rials. Plaintiff provided the materials to the subcontractor. The subcontractor failed to fully perform its subcontract, therefore the
Defendant, contractor, completed most of the construction work and withheld payment from the subcontractor.

2. Plaintiff ’s argument that the Defendant, general contractor, violated a Joint Check Agreement was waived as the Plaintiff
failed to raise the claim in the complaint.

3. Section 3939 of the Pennsylvania Procurement Code obligates the contractor to pay the Plaintiff and the language of the Bond
obligates United States Fidelity and Guaranty Company to pay the Plaintiff. The “safe harbor” provision of the Pennsylvania
Procurement Code, 62 Pa. C.S.A., §3939(b) bars claims against the contractor or the contractor’s surety by parties owed payment
from the subcontractor.

4. Defendants contend that they are protected by the “safe harbor” provision because the contractor’s withholding of payment
based on the subcontractor’s default is the equivalent of payment to the subcontractor.

5. The “safe harbor” provision does not change the clear meaning of “payment” as specified in Pennsylvania’s Procurement
Code, 62 Pa. C.S.A., §3934. Defendants, therefore, must pay the Plaintiff for the items supplied.

(Colleen L. Becker)
John R. Keating for Plaintiff.
David Raves for Defendant.
No. GD 02-006488. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., December 22, 2009—This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned action was submitted on stipulated facts pursuant to Pa. R.C.P. 1038.1. The question presented is whether two of

the named Defendants, P.J. Dick Incorporated (“Dick”) and United States Fidelity and Guaranty Company (“USF&G”), are obli-
gated to pay Plaintiff Laminated Glass Company (“Laminated”) under §3939 of the Pennsylvania Procurement Code because the
third Defendant, Fenestech, Inc. (“Fenestech”), failed to pay for materials supplied by Plaintiff.

According to the Stipulated Facts, Fenestech was a subcontractor of Dick and USF&G provided the Labor and Material Bond.
Dick was the general contractor for a garage being constructed for the Pittsburgh Parking Authority (“Authority”). Laminated pro-
vided the glass and glazing material that Fenestech needed in order to perform its subcontract. Fenestech ultimately did not per-
form fully under its subcontract and Dick ended up doing much of that work itself. Dick also withheld payment for most of the con-
tract price from Fenestech, because of the default. There is no contention that anything provided by Laminated was defective or
that Laminated contributed in any way to Fenestech’s breach. Nevertheless, both Fenestech and Dick failed to pay Laminated for
all the material it supplied. Later, USF&G also refused to pay Laminated despite its obligations under the Bond.

Laminated delivered the first order of glass to Fenestech on March 30, 2001. The remainder of the glass was delivered between
March 30, 2001 and May 25, 2001. The total amount invoiced by Laminated to Fenestech was $84,028.10. On February 4, 2002,
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Fenestech paid Laminated $18,000 on account of the oldest invoice (for the first delivery). No other payments have been made to
Laminated by any party. The total principal amount due is $66,028.10. Fenestech filed a Chapter 7 petition in bankruptcy on
November 25, 2002. The outcome is unknown, but there is no contention by any of the remaining parties that there remains a viable
claim against it. The sole issue is whether Dick and USF&G (hereinafter, sometimes, collectively “the Defendants” must pay what
Fenestech did not.

Besides its argument regarding the terms of the bond, which will be discussed later herein, Laminated argues that Dick violat-
ed a joint Check Agreement. Defendants contend that this argument has been waived because the Complaint does not assert any
breach other than a breach under the Bond. Alternatively, Defendants argue first, that the Joint Check Agreement was limited to
the first invoice, part of which was paid by Fenestech; second, that “by the time payments would have been due to Laminated, P.J.
Dick had stopped making payments to Fenestech because of the deficiencies in the work…[so that] any payment obligations under
the [joint check] agreement were never triggered;” and, third, that the Joint Check Agreement was only “a timing mechanism and
does not impose any payment liability on [Dick].” See Defendants’ Brief in Support of Award in Favor of Defendants, p. 7. We con-
clude that any claim based on the breach of the Joint Check Agreement has indeed been waived since a fair reading of the
Complaint does not give any warning that such a claim exists.

However, Laminated’s claim against Defendants under the Bond does have merit. Dick’s obligation arises under the
Procurement Code (“the Code”)1 and the following language of the Bond is what would obligate USF&G to pay Laminated:

[Dick and USF&G] jointly and severally agree with the Authority that every person, co-partnership, association or corpo-
ration, who, whether as subcontractor or otherwise, has furnished material…in the prosecution of the work and who has
not been paid in full therefore before the expiration of a period of sixty (60) days after the date such payment was due,
may sue in assumpsit on this Bond…for such sums of money as may be justly due him, them or it….

Defendants contend that they are protected by the following “safe harbor” provision of the Code:

§3939 Claims by Innocent Parties

. . . .

(b) Barred Claims. Once a contractor has made payment to the subcontractor according to the provisions of this subchap-
ter, future claims for payment against the contractor or the contractor’s surety by parties owed payment from the sub-
contractor [that] has been paid shall be barred.

62 Pa. C.S.A. §3939(b).
Defendants’ theory is that Dick’s withholding of payment based on Fenestech’s default is the equivalent of “payment to the sub-

contractor” because another section of the Code, §3934(a) permits Dick to withhold payments from Fenestech. Defendants admit
that most of the alleged payment is really withholding of payment.

Both subparagraphs of §3934 are quoted in full below; the pertinent portions are highlighted in bold face.

(a) When government agency may withhold payment.—The government agency may withhold payment for deficiency
items according to terms of the contract. The government agency shall pay the contractor according to the provisions of
this subchapter for all other items which appear on the application for payment and have been satisfactorily completed.
The contractor may withhold payment from any subcontractor responsible for a deficiency item. The contractor shall pay
any subcontractor according to the provisions of this subchapter for any item which appears on the application for pay-
ment and has been satisfactorily completed.

(b) Notification when payment withheld for deficiency item.—If a government agency withholds payment from a contrac-
tor for a deficiency item, it shall notify the contractor of the deficiency item within the time period specified in the con-
tract of 15 calendar days of the date that the application for payment is received. If a contractor withholds payment from
a subcontractor for a deficiency item, it must notify the subcontractor or supplier and the government agency of the
reason within 15 calendar days of the date after receipt of the notice of the deficiency item from the government agency.

We cannot agree with Defendants that their refusal to pay was and is justified. The portions of §3934 highlighted above use manda-
tory language (“shall” and “must”) regarding payment for items which have been “satisfactorily completed” and notification of the
supplier of a deficiency. In other words, there are clearly conditions on when payment “may” be withheld, but if the materials sup-
plied here by Plaintiff were not deficient in some respect, the mandatory language requires payment therefor. Section 3934 does
not change the clear meaning of “payment” in §3939.

Laminated also seeks prejudgment interest and attorneys’ fees “as provided by statute for the Defendants’ wrongful and bad
faith reason for failing to pay the claim.” Defendants point out, correctly, that the claim for attorneys’ fees is raised only in its brief
and has not been pled in its Complaint and is therefore waived. However, the claim for prejudgment interest has not been waived
since it was pled, with an assertion that such interest should run from May 15, 2001, the average due date. In its brief, Laminated
states that June 25, 2001 is the correct average due date and we will use that later date for the calculation of pre-judgment inter-
est. There seems to be no dispute concerning the rate of pre-judgment interest, said by Laminated to be 6%.

CONCLUSION
Laminated is entitled to an award in its favor against both Dick and USF&G in the amount of $99,702.43.
Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict

slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: December 22, 2009

1 The portions of the Code at issue are found in what is often referred to as the Prompt Payment Act.



VOL.  158  NO.  8 april 9 ,  2010

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Penn Development Services, LP v.
Chevy Chase Construction, et al., Wettick, Jr., J. ..................Page 139
Requirement of Certificate of Merit—Pa. R.C.P. 1042.6(c)—
Professional Liability Claims—Third Party Not Patient or Client

Lance Gray v.
Allegheny County Housing Authority, Friedman, J. ..............Page 140
Hearing Officer’s Discretion to Consider Circumstances of Judgment
—Lack of Serious or Repeated Violations of Lease

In re: The November 3, 2009 Election for Council
of the Borough of Bellevue Ward One, James, J. ..................Page 141
Election Code-Absentee Ballot—Error of Election Official

Katie L. Waters v. Young’s Tavern, Inc., et al., James, J. ....Page 142
Negligence—Breach of Duty—Workers’ Compensation—
Choice of Remedies—Spoilation of Evidence

Stacey Rae Kelly v.
Allegheny County, James, J. ....................................................Page 143
Political Subdivision Tort Claims Act—Real Estate Exception

Judith T. Espy v.
Michael T. Espy, et al. v.
Liberty Life Assurance Company of Boston, Friedman, J. ..Page 145
Effect of Divorce on Designation of Beneficiaries—Life Insurance

Candace Hicks v.
Lilly Baptist Church, McCarthy, J. ..........................................Page 146
Allegheny County Local Rule 1304—Pa. R.C.P. 227.1—
Pa. R.C.P. 1303



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2010
Circulation 6,331

PLJ EDITORIAL STAFF
Frederick N. Egler, Jr. ............Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions. Call
Peggy for details, (412) 261-6255.

Opinion Editorial VOLUNTEERS

family law opinions committee

Mary Ann C. Acton
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Colleen L. Becker
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Margaret M. Cassidy
Elizabeth Chiappetta
Elizabeth F. Collura
Robert A. Crisanti
William R. Friedman
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Mary Long
Ingrid M. Lundberg

Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Jana S. Pail
Peter C.N. Papadakos
Diane Barr Quinlin
Jeffrey Alan Ramaley
Danielle D. Rawls
Angel L. Revelant
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross
Amy L. Vanderveen
JoAnn F. Zidanic

Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller
Sally R. Miller

Sophia P. Paul
David S. Pollock
Sharon M. Profeta
Hilary A. Spatz
Mike Steger
William L. Steiner



april 9 ,  2010 page 139

Penn Development Services, LP v.
Chevy Chase Construction, et al.

Requirement of Certificate of Merit—Pa. R.C.P. 1042.6(c)—Professional Liability Claims—Third Party Not Patient or Client

A certificate of merit is not required to accompany the complaint in the same manner required by Pa.R.C.P. 1042.6(c) when the
third party who is allegedly injured as a result of a licensed professional’s deviation from acceptable professional standards is not
a patient or client of the professional. Such third parties do not have the same access to relevant information that patients or clients
do and are likely to need significant discovery before they can obtain an expert opinion.

(Lynn E. MacBeth)
William D. Clifford for the Plaintiff.
George E. Yokitis, Walter P. DeForest and Mindy J. Shreve for Chevy Chase Construction, Inc., ASC Development, Inc., Antoine
Chammas, Kilbuck Properties, LP, and Kilbuck Properties, LLC.
Francis X. McTiernan for Lennon Smith Souleret Engineering, Inc.
James W. Kraus and Peter S. Wolf for Senex Explosives, Inc.
Ronald W. Crouch, Alyssa C. Barillari, and James W. Pfeifer for Wal-Mart Stores, Inc. and Wal-Mart Real Estate Business Trust.
Matthew Chabal, III for Geo-Sci, Inc.
John M. Smith, Christopher W. Rogers, and Jennifer S. Williams for ACA Engineering, Inc.
No. GD 07-027560. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, Jr., J., March 1, 2010—The motions of plaintiff (“Penn Development”), filed pursuant to Pa. R.C.P. No. 1042.6(c) seek-

ing determinations by this court as to the necessity of filing a certificate of merit, is the subject of this Opinion and Order of Court.
This litigation arises out of a landslide which occurred during the construction of a Wal-Mart Superstore. Kilbuck Properties,

LP, was the developer.
Kilbuck entered into a general construction contract with Chevy Chase Construction, Inc., wherein Chevy Chase agreed to per-

form the construction work for the project. Chevy Chase entered into a subcontract with Penn Development wherein Penn
Development agreed to perform certain aspects of the site work.

Kilbuck also entered into two other contracts that are relevant to the issues before this court. It hired Geo-Sci, Incorporated
to perform a geotechnical investigation and to prepare design criteria. It hired ACA Engineering, Inc., to oversee and inspect
the work for the project and to furnish information to others working on the job. Penn Development relied on the information
which Geo-Sci and ACA Engineering furnished to Kilbuck and others working on the project, including Penn Development. Penn
Development alleges that this information was inaccurate and its reliance on this inaccurate information was a cause of the
landslide.

In Count 28 of Plaintiff ’s First Amended Complaint, plaintiff has brought a negligence action against Geo-Sci based on allega-
tions that Geo-Sci failed to exercise the ability, skill, and care customarily used by engineers on projects such as the instant proj-
ect in supplying the information contained in its geotechnical investigation and geotechnical design; and that Penn Development
relied upon the inaccurate information contained in its geotechnical investigation and geotechnical design. Penn Development’s
reliance upon this inaccurate information was a cause of the landslide.

Count 29 of Plaintiff ’s First Amended Complaint is a negligence action against ACA Engineering. Plaintiff alleges that ACA
Engineering failed to exercise the ability, skill, and care customarily used by consulting engineers on such projects in supplying
the information relating to its oversight and inspections. Penn Development relied on this information supplied by ACA
Engineering in performing its work and its reliance on this inaccurate information contributed to the landslide.

Penn Development filed its motions seeking a determination as to the necessity for filing a certificate of merit in response to
notices of intent to enter a judgment of non pros for failure to file a certificate of merit filed by Geo-Sci and ACA Engineering. The
procedure governing the entry of a judgment of non pros for failure to file a certificate of merit is set forth in Rule 1042.6. This
Rule provides that a defendant seeking to enter a judgment of non pros for failure to file a certificate of merit may file a written
notice of intent to seek a judgment of non pros no sooner than the thirty-first day after the filing of the complaint. The notice of
intent advises the plaintiff that the defendant intends to enter a judgment of non pros against the plaintiff unless a certificate of
merit is filed within thirty days of the date of the filing of the notice of intent to enter judgment of non pros.

Where a plaintiff believes that it is not required to file a certificate of merit, the plaintiff may within this thirty-day period file
a motion seeking a determination by the court as to the necessity of filing a certificate of merit. The filing of the motion tolls the
time period within which a certificate of merit must be filed until the court rules on the motion.

In the present case, both Geo-Sci and ACA Engineering filed notices of intention to enter judgments of non pros against Penn
Development for failure to file certificates of merit. Penn Development responded to the notices by filing its motions seeking deter-
minations as to the necessity of filing certificates of merit. As to both defendants, Penn Development contends that it is not obli-
gated to file a certificate of merit because Penn Development’s claims are outside the scope of the rules mandating the filing of
certificates of merit.

Under Pa. R.C.P. No. 1042.3, a plaintiff must file a certificate of merit in any action based upon an allegation that a licensed pro-
fessional deviated from an acceptable professional standard. However, Pa. R.C.P. No. 1042.1(a) (emphasis added) provides: “The
rules of this chapter govern a civil action in which a professional liability claim is asserted by or on behalf of a patient or client of
the licensed professional.” While this is a lawsuit against licensed professionals as defined in Rule 1042.1(c), the claims raised by
Penn Development against Geo-Sci and ACA Engineering are not claims asserted by or on behalf of a patient or a client of the
licensed professional.

The services of Geo-Sci and ACA Engineering were furnished pursuant to contracts between Kilbuck and these defendants.
Consequently, in both instances, Kilbuck is the client.

Both Geo-Sci and ACA Engineering contend that the Pennsylvania Supreme Court could not have intended to allow persons who
are not patients or clients to bring professional negligence claims, for which expert testimony is required, against professionals
listed in Rule 1042.1(c) without filing certificates of merit because there is no reasonable explanation for limiting the rules requir-
ing the filing of certificates of merit in this fashion.

I disagree. A third party who is allegedly injured as a result of a licensed professional’s deviation from acceptable profession-
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al standards (i.e., a party who is not a patient or a client) does not have the same involvement with the licensed professional and
does not have the same access to relevant information. Thus, third parties are likely to need significant discovery before they can
obtain an expert opinion as to whether the licensed professional deviated from an acceptable standard of care.

Consider the following example: A building is destroyed apparently as the result of an explosion. The owner immediately
retains an expert who visits the site after reviewing records of the owner regarding the construction of the building, repair and
inspection records, and the like. The expert concludes that the cause is an accumulation of gas in a small airtight room containing
the furnace, and the architect is at fault for the choice of the furnace and the decision to place the furnace in an airtight room. The
owner is, therefore, in a position to file a certificate of merit at the time it institutes its lawsuit.

Suppose the explosion also seriously injures a person who is walking on the sidewalk in front of the building at the time of the
explosion. Neither the injured party nor counsel retained by the injured party is in a position to furnish any information to an
expert during the early stages of litigation.

Also, defendants’ contention that the Pennsylvania Supreme Court did not intend to restrict rules governing certificates of merit
in this manner is inconsistent with the Explanatory Comment 2008 which follows Rule 1042.6 and which includes as one of the
“highlights of the amendments,” the following statement: “First, subdivision (a) was revised to make it clear that Rule 1042.1 et
seq. (1) applies to claims by or on behalf of patients or clients against licensed professionals.”

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 1st day of March, 2010, upon consideration of the motions filed by Penn Development Services, LP, seeking determina-

tions as to the necessity of filing a certificate of merit, it is ORDERED that plaintiff need not file a certificate of merit in support
of its causes of action at Count 28 of its First Amended Complaint against Geo-Sci, Incorporated, and Count 29 of its First Amended
Complaint against ACA Engineering, Inc.

BY THE COURT:
/s/Wettick, J.

Lance Gray v.
Allegheny County Housing Authority

Hearing Officer’s Discretion to Consider Circumstances of Judgment—Lack of Serious or Repeated Violations of Lease

Where there is no evidence of repeated violations of the lease, the tenant’s benefits will be reinstated. The Hearing Officer
incorrectly concluded that a judgment for rent ended the matter, assuming he could not consider the underlying circumstances.

(Lynn E. MacBeth)

Mary Ellen Droll for Appellant.
Renee L. Mielnicki for Appellee.
No. SA 09-744. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., February 9, 2010—The Allegheny County Housing Authority (“ACHA”) has appealed the Order of this Court which
granted the appeal of Lance Gray and ordered that his Section 8 benefits be reinstated. ACHA has raised two matters on appeal in
its Statement of Matters Complained of on Appeal, fully quoted below:

1. Whether the lower court erred by holding that failure to pay rent in this case was not a serious lease violation pursuant
to 24 CFR §982.551(e).

2. Whether the lower court made an error of law and abused its discretion when it overturned the hearing officer’s deci-
sion on the grounds that he made a scrivener’s error by stating that an eviction constituted a serious lease violation.

DISCUSSION
The Record reflects that Mr. Gray’s landlord obtained a judgment against him in a very small amount for reasons that are not

clear. Mr. Gray was then locked out of his apartment and was unable to get his possessions. Hearing Transcript (“HT”) p. 4. At
some time before the hearing, he paid the judgment.

The Record reflects that the hearing officer concluded, incorrectly, that the fact of eviction ended the matter. The hearing offi-
cer did not make a “scrivener’s error” as is asserted on appeal. His decision clearly reflects that he accepted the opinion of the
housing counselor that the “problem [was] that [Mr. Gray] was evicted too.” HT p. 2, ll. 10-22.

The hearing officer apparently believed he had no discretion to consider all the circumstances, in particular those of Mr. Gray
and his ability to understand that he could pay a judgment even though the landlord was insisting he move out. The decision con-
tains an express finding that “Tenant [Mr. Gray] has mental impairments which limits his ability to understand.” Hearing officer’s
Finding of Fact (“FOF”) No. 4. There is also an express finding that, “While counsel makes a compelling argument that the money
judgment and subsequent satisfaction of that judgment does not constitute a serious violation of the lease, unfortunately, the evic-
tion does.” FOF No. 7. The hearing officer apparently believed that he could never inquire further into the reasons behind a judg-
ment, when the correct view is that most of the time he cannot inquire.

Here, however, an impaired individual was locked out of his residence by a landlord who is said to have declined to demand
payment of the judgment. Here a real question of material fact was raised by the evidence – was the landlord simply trying to get
rid of a somewhat handicapped individual or had Mr. Gray been so delinquent in his duties as a tenant that he was undeserving of
continued Section 8 benefits. The Record indicates that the hearing officer seemed to believe Mr. Gray’s version of events, but that
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he concluded that the law required him, nevertheless, to uphold the termination of his Section 8 benefits.
The hearing officer perceived the dispute as involving two regulations of the Section 8 program, which he described as follows:

1) “Section 982.551(E) serious or repeated violations of the lease, and

2) “Section 928.552(2) family evicted from housing due to violation of the lease.”

There is no evidence that there were “repeated violations” of the lease. The tenor of the decision does not suggest at all that the
hearing officer found that the existence of the judgment for rent indicated that there was a “serious” violation of the lease. In any
case, there is no evidence to support a finding that the judgment at issue resulted from a “serious” violation of the lease.

CONCLUSION
There is insufficient evidence to show that there was either “serious” or “repeated” violations by Mr. Gray of his lease. There

is nothing of record to warrant the extreme sanction of termination of Section 8 benefits. There was no need to remand the matter
(and no one had asked us to do so), because the Record is complete, even though the evidence is insufficient. We properly direct-
ed ACHA to reinstate his benefits.

BY THE COURT:
/s/Friedman, J.

Dated: February 9, 2010

In re: The November 3, 2009 Election for Council of the Borough of Bellevue Ward One
Election Code-Absentee Ballot—Error of Election Official

The court refused to strike an absentee ballot which was inadvertently left in the trunk of an election official’s car and not count-
ed until several days after the close of the election. Noting that “the right to vote is the most treasured prerogative of citizenship”
and absent evidence of fraud or tampering with the ballot, the court held that the elector should not be disenfranchised due to an
error by an election official.

(Mary Long)
Matthew D. Racunas, Patricia L. McGrail, and James R. Burn, Jr. for Petitioner.
No. GD 09-21837. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., December 9, 2009—This matter is before the Court on a Petition to Strike an Absentee Ballot cast in the November

3, 2009 General Election. Petitioner Jane Braunlich was the Democrat candidate for the office of council person for Ward One in
the Borough of Bellevue, Allegheny County, Pennsylvania. After the polls closed the local election board reported the Petitioner
received 210 votes and that her closest challenger, David Piet the Republican candidate, had received 209 votes. All of these votes
were cast electronically and no absentee ballots were counted.

At the hearing on November 30, 2009, the following facts were established. After the results were returned to the Allegheny
County Division of Elections, election employees became aware that an absentee ballot had been sent to District One, Ward One
of Bellevue Borough. The employees began a search of the returned envelopes and papers from that District. The missing bal-
lot was not found. Calls were made to the Judge of Elections who went to the polling place to search for the missing ballot, to
no avail.

Finally, the Election Division official asked the Judge of Elections to search her car to see if the envelope containing the absen-
tee ballot could be found. The Judge of Elections’ uncontroverted testimony was that she discovered the still sealed envelope
(marked by the letter “P”) in the trunk of her car. The Judge of Elections called the Election Division for instructions. She was
advised to deliver the unopened “P” envelope to the Election Division. Her husband brought the envelope to the Election Division
and handed it to an employee of the Elections Division.

Mr. David Voye, Manager of Balloting and Return Sections for the Elections Division, testified that he received the ballot on
November 9, 2009. After consulting with an Assistant County Solicitor, Mr. Voye opened the still sealed envelope and counted the
ballot. The absentee ballot changed the vote count and resulted in the two top candidates receiving 210 votes. Because of the tie,
the candidates were advised that they were required to cast lots to determine the winner.

The Petitioner has asked the Court to strike the absentee ballot because of mandatory language set forth in the Election Code
25 P.S. 3146.8(a) and 3146.8(e). The pertinent language cited is as follows:

Absentee ballots shall be canvassed immediately and continuously without interruption until completed after the close
of the polls on the day of the election in each election district. The results of the canvass of the absentee ballot shall
then be included in and returned to the county board with the returns of that district.

25 P.S. §3146.8(a)
…the local election judge shall announce the name of the elector and shall give any watcher present an opportunity to challenge

any absentee elector upon the ground or grounds (1) that the absentee elector is not a qualified elector; (2) that the absentee elec-
tor was within the municipality of his residence on the day of the primary or election during the period the polls were open, except
where he was in military service or except in the case where his ballot was obtained for the reason that he was unable to appear
personally at the polling place because of illness or physical disability; or (3) that the absentee elector was able to appear person-
ally at the polling place on the day of the primary or election…
25 P.S. §3146.8(e)

Petitioner contends that the mandatory language of §3146.8(a) and (e) precludes the counting of the absentee ballot in this case.
She cites Canvass of Absentee Ballots of November 4, 2003 General Election, 843 A.2d 1223 (Pa. 2004) for the proposition that
where the election code states “shall” that word carries an imperative or mandatory meaning. This Court is well aware of that
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imperative. It was this Court’s decision to count those absentee ballots, affirmed by Commonwealth Court at 839 A.2d 459
(Pa.Cmwlth. 2003) and reversed by our Supreme Court at 843A.2d 1223 (Pa. 2004). However, that case dealt with the means of
delivery of absentee ballots to the Election Board that was not authorized by the Election Code. The Supreme Court found that the
mandatory language setting forth the means of delivery of completed absentee ballots precluded any other means of delivery. In
the case before this Court, the ballot could not be canvassed in compliance with the mandatory language of the code because it was
misplaced and not at the polling place to be canvassed and tabulated on the day of the election.

A review of the testimony indicates that the misplacement of the ballot was inadvertent, there is no evidence of fraud or tam-
pering with the ballot and that the voter’s intent was quite clear and unambiguous. Petitioner argues that because the absentee bal-
lot was not canvassed immediately after the close of the polls, no one was able to challenge the absentee ballot pursuant to
§3146.8(e). In open Court, council for Peititoner was advised of the name of the elector who had requested the absentee ballot
because of military duty and the registered address of the elector. This Court offered to continue the hearing to allow the Petitioner
to conduct an investigation to determine if there was any evidence that would allow a challenge to the ballot pursuant to §3146.8(a).
Through counsel she declined that offer.

The right to vote is the most treasured prerogative of citizenship in this Nation and this Commonwealth. In Re Recount of Ballots
Cast in General Election, 325 A.2d 303, 308 (Pa. 1974). No voter is to be disenfranchised except for compelling reasons. Appeal of
Gallagher, 41 A.2d 630, 632 (Pa. 1945). Technicalities should not be used to make the right of the voter insecure. No construction
of a statute should be indulged that would disenfranchise any voter if the law is reasonably susceptible of any other meaning.
Appeal of James, 105 A.2d 64, 66 (Pa. 1954). The power to throw out a ballot thus should be only used sparingly. Weiskerger Appeal,
290 A.2d 108, 109 (Pa. 1972). Our goal must be to enfranchise and not to disenfranchise. Id. at 109.

The absentee ballot in question has been cast in accordance with the dictates of the Election code. The record indicates that
the ballot was canvassed as soon as it was discovered and that there is no evidence of fraud or tampering of the ballot. The only
issue before the Court was whether an error by an election official should disenfranchise an elector who has cast an absentee bal-
lot in accordance with the mandatory requirements of the Election Code. This Court declines to throw out the ballot under these
circumstances.

Katie L. Waters v.
Young’s Tavern, Inc., et al.

Negligence—Breach of Duty—Workers’ Compensation—Choice of Remedies—Spoilation of Evidence

1. The court granted the defendants’ motion for summary judgment in a negligence action because the plaintiff, who was injured
by a broken glass while working for the defendants as a bartender, had already made a claim and received benefits under the
Workers’ Compensation Act. Section 305 of the Act precludes an additional action at law against an employer.

2. The court also granted the defendant-glass manufacturer’s motion for summary judgment because the glass which the plain-
tiff alleged to be defective had been discarded and therefore the cause of the accident was speculative.

(Mary Long)
Robert B. Woomer for Plaintiff.
Richard F. Andracki and Raymond H. Conoway for Young’s Tavern Inc. d/b/a Young’s Tavern; Panagiota Folino a/k/a Penny Folino;
Anthony Folino, Toms’ Southside Diner, Inc.
Susan D. Garrard for ARC International North America.
Nos. GD 08-008968, GD 07-022526. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., December 21, 2009—On September 19, 2006, Plaintiff, Katie L. Walters, was working as a bartender at Young’s

Tavern, Inc., d/b/a Young’s Tavern, when she sustained a significant injury to her left hand while preparing a drink. She was put-
ting ice in a glass when it broke and severed a tendon in her left middle finger. Arc International North America, Inc., is the alleged
manufacturer of the glass in question. Plaintiff filed a Complaint against Defendants Young’s Tavern, Panagiota Folino a/k/a Penny
Folino, Anthony Folino, Tom’s South Side Diner, Inc., and Arc International North America, Inc., seeking to recover damages for
Defendants’ alleged breach of duty.

Defendants Young’s Tavern, Panagiota Folino a/k/a Penny Folino, Anthony Folino, Tom’s South Side Diner, Inc. and Defendant
Arc International North America, Inc., filed separate Motions for Summary Judgment.

Defendants Young’s Tavern, Panagiota Folino a/k/a Penny Folino, Anthony Folino and Tom’s South Side Diner, Inc., argue that
they are entitled to summary judgment based upon Plaintiff ’s failure to establish a prima facie case of negligence. They also claim
that because Plaintiff has accepted Workers’ Compensation benefits as compensation for her injuries, she is barred from further
recovery.

As to the negligence issue, Plaintiff claims that as a business invitee, Defendants owed her a duty to exercise reasonable
care by inspecting the premises to eliminate dangers that the Plaintiff would not realize on her own. She points to Mrs. Folino’s
testimony where she admitted that no policy to inspect glassware for defects was in place at Young’s Tavern. However, “[a]
possessor of land is subject to liability for physical harm caused to his invitees by a condition on the land if, but only if, he (a)
knows or by the exercise of reasonable care would discover the condition, and should realize that it involves an unreasonable
risk of harm to such invitees, and (b) should expect that they will not discover or realize the danger, or will fail to protect them-
selves against it, and (c) fails to exercise reasonable care to protect them against the danger. Restatement (Second) of Torts,
Section 343.

Section 305 of the Pennsylvania Workers’ Compensation Act (“Act”) provides that when an employer fails to have insurance for
the payment of workers’ compensation benefits, the injured employee “may proceed either under this act or in a suit for damages
at law…”As to the workers’ compensation issue, Plaintiff argues that Section 305 only applies to the lawsuits against uninsured
employers. Therefore, because she was only employed by Defendant Young’s Tavern, her workers’ compensation award was
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against them alone. Plaintiff argues that she is entitled to maintain this civil action for damages because she has only partially
recovered the benefits she is entitled to under the Act. However, because Plaintiff litigated her claim before the Bureau of Workers’
Compensation to a final decision and did not appeal, she is bound by that decision.

Defendant Arc International North America, Inc., argues that Plaintiff failed to prove that the glass in question was defective
and, therefore, the cause of the accident is speculation. They also maintain that because the glass has been discarded, there has
been a spoilation of evidence and causation can not be established.

Plaintiff argues that whether the glass was defective is a question for the jury. She also contends that the glass itself is not nec-
essary because she may proceed with circumstantial evidence to prove her case. Plaintiff also alleges that the spoilation of evi-
dence doctrine is not warranted in this case because she is not required to produce the glass or expert testimony. She relies on
Dansak v. Cameron Coca-Cola Bottling Company, Inc., 703 A.2d 489 (Pa.Super. 1997). In Dansak, a convenience store worker was
injured when stocking a refrigerator with glass bottles. While reaching into a box to pick up a bottle, she cut her hand on an adja-
cent broken bottle. Even though the store manager threw away the box which contained the broken bottle, the case proceeded
because the defect was proven through circumstantial evidence. The Dansak case is distinguishable from the instant case. In the
case at hand, the evidence fails to establish for certain whether Defendant Arc International even manufactured the glass in ques-
tion. Questions also exist as to where and when the glasses were purchased.

Summary Judgment is appropriate when there are no genuine issues of material fact as to any necessary element of the cause
of action. Pa. R.C.P. 1035.2.A Motion for Summary Judgment may be granted if the pleadings, depositions, answers to interrogato-
ries and admissions on file, show that there is no genuine issue as to any material fact, and that the moving party is entitled to judg-
ment as a matter of law. Myszkowski v. Penn Stroud Hotel, Inc., 634 A.2d 622, 625 (Pa.Super. 1993). In ruling on a motion for sum-
mary judgment, the facts must be viewed in light most favorable to the non-moving party. Ertel v. Patriot News, Co., 674 A.2d 1038
(Pa. 1996).

In the case at hand, Summary Judgment is appropriate as to Defendant Young’s Tavern claim because under Section 305,
Plaintiff had the option to pursue either a workers’ compensation claim or an action at law. Since she chose to litigate her claim
before the Bureau of Workers’ Compensation to a final decision and did not appeal it, she is bound by that decision and may not
pursue this claim. Summary Judgment is also appropriate as to Defendants Panagiota Folino a/k/a Penny Folino, Anthony Folino
and Tom’s South Side Diner, Inc., because they were not Plaintiff ’s employer at the time of the accident. In her workers’ compen-
sation claim, she filed her claim petition against Young’s Tavern. Tom’s Diner is a separate entity and owed no duty to Plaintiff.
Finally, Summary Judgment is also appropriate as to Defendants Arc International because Plaintiff failed to prove that the glass
in question was defective. Therefore, the cause of the accident is speculation. Also because the glass has been discarded, there has
been a spoilation of evidence and causation can not be established.

ORDER OF COURT
AND NOW, this 21st day of December, 2009, it is Ordered that Summary Judgment is granted and shall be entered in favor of

Defendants Young’s Tavern, Panagiota Folino a/k/a Penny Folino, Anthony Folino and Tom’s South Side Diner, Inc., and Arc
International North America, Inc., and against Plaintiff.

BY THE COURT:
/s/James, J.

Stacey Rae Kelly v.
Allegheny County

Political Subdivision Tort Claims Act—Real Estate Exception

In a challenge to a non-jury verdict in favor of the plaintiff who was injured while sled riding at a county park, the court held
that the county was properly held liable for negligence. The court relied on the Supreme Court’s decision in Grieff v. Reisinger, 693
A.2d 195 (Pa. 1997) which held that the real estate exception to the Political Subdivision Tort Claims Act applied when the cause
of the injury involves the care, custody and control of real estate. The court concluded that the county’s failure to inspect and main-
tain a hay bale barrier at the base of the sledding hill constituted negligence.

(Mary Long)
J. Kerrington Lewis for Plaintiff.
Robert G. Borgoyn for Defendant.
No. GD 08-005121. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 23, 2009—Plaintiff, Stacey Rae Kelly, commenced this civil action against Defendant, Allegheny County,

based upon a sled riding accident which occurred on February 11, 2007. The following facts were stipulated to by the parties.
Defendant owns Boyce Park and Center Road, which abuts the Boyce Park sled riding hill. Plaintiff was lawfully upon Defendant’s
property.

Pursuant to Allegheny County Park Rules and Regulations Article II, Section 1 Recreational Activities:

a. Picnicking, swimming, tennis, golf, skating, bicycling, skiing, sledding, baseball, softball, basketball, soccer, foot-
ball, boating, fishing, horseback riding, horseshoe pitching, model powered aircraft flying, rollerblading, skate board-
ing and related and similar forms of recreation are permitted only in areas designed for such use and in no case shall
such use be permitted in areas where park facilities or areas may be damaged.

The area where Plaintiff was sled riding was regularly used for that activity as admitted in Defendant’s Answer to Plaintiff ’s
Interrogatory #44. Defendant permitted sled riding on the hill where Plaintiff was injured. Defendant maintained care, custody
and control over the hill where Plaintiff was sledding. Boyce Park was used for sled riding for decades. Defendant cared for its
real estate by placing a hay bale barrier in an area for sled riding. Defendant annually placed hay bale barriers on the slope of
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the hill. Defendant placed the hay bale barrier on the slope of the hill as means to avoid collisions between sledders and vehi-
cles on the country road. Defendant placed the hay bale barrier on the slope of the hill as a means to protect motorists using
Defendant’s roadway abutting its real estate and prevent hazardous conditions on said roadway. The Manager of Boyce Park,
and/or employees at his direction, placed the hay bale barrier, stating that, “we do it every year.” The Manager of Boyce Park
was contacted by the Allegheny County Police Department and warned about sled riders entering the traffic lanes at the bot-
tom of the hill where Plaintiff was injured. The hay bale barrier was placed in the fall and removed in the spring. The bales of
hay measured 2.5 feet by 4 feet and weighs 35-45 pounds per bale. The hay bale barriers measured in length approximately 100
yards. The lay out and/or design of the hay bale barrier wall was created by Defendant. The hay bale barrier was placed on the
slope of the hill where Plaintiff was injured near the abutting road. Boyce Park was the only park in Allegheny County where a
hay bale barrier was placed in preparation for the winter season/sled riding. The practice of placing a hay bale barrier on the
slope of the hill predated the employment of Clarence Hopson, Phil Chiorazzo and Andrew Baechle. If and when placed, the hay
bale barrier was placed in generally the same location on the hill where Plaintiff was injured. The hay bales formed a long bar-
rier on the slope of the hill which was intended to stop sled riders from proceeding into a County road which abutted the hill-
side. The hay bale barrier stays intact the way it was placed for the whole season. The bales of hay were placed in their specif-
ic location to “make the road safe” by protecting motorists from hazards entering the lanes of traffic, however, the hay bale
barrier was also to protect the sled riders from injury on the road. The Defendant took an affirmative action to care for the prop-
erty by placing the hay bale barrier. Defendant did not make any physical inspections of the hay bale barrier as admitted in
Defendant’s Answer to Plaintiff ’s Interrogatory #38. Defendant’s Deputy Director of the Allegheny County Parks never inspect-
ed the hay bale barrier, and, furthermore, has never even heard of there being any safety inspection pertaining to sled riding in
the County parks. The Manager of Boyce Park never inspected the hay bale barrier, and specifically never inspected for frozen
hay. The Manager of Boyce Park did not know that hay could absorb water, freeze and become a hazard. The Director of County
Parks, who is responsible for safety of the parks, did not realize that hay could absorb water, freeze and become a hazard. The
Director of County Parks never inspected the hill where Plaintiff was injured, specifically regarding the safety conditions for
sled riding. Defendant agrees that it would not be unexpected for sled riders to impact the hay bale barrier. Defendant did not
conduct studies regarding the safety of the hay bale barrier used on its property as admitted in Defendant’s Answer to
Plaintiff ’s Request for Admission #10. Defendant did not consult an expert regarding the safety of the hay bale barrier used on
its property as admitted in Defendant’s Answer to Plaintiff ’s Request for Admission #11. Defendant does not have or maintain
any manual regarding inspection or review of the parks for safety concerning the sled riding areas. Defendant did not post signs
warning that the bales of hay may become frozen. Defendant did not post signs warning sled riders of any potential hazards.
Defendant did not post signs warning automobiles of potential sled riders entering the lanes of traffic. Defendant admitted that
it could not keep the hill safe for sled riding. Defendant was aware of safety hazards associated with the hill where Plaintiff was
injured, namely the dangerous condition created when sled riders entered into the roadway abutting said hill. Defendant specif-
ically cared for the permitted sled riding use of the real estate by laying a hay bale barrier to maintain the safety of the road
and sledders. Plaintiff ’s Exhibit “8(a)” is an accurate photograph depicting the Boyce Park sled riding hill subject to this Action.
Plaintiff ’s Exhibit “8(b)” is an accurate photograph depicting the Boyce Park sled riding hill with hay bale barrier erected on
the slope of the hill. Plaintiff ’s Exhibit “8(c)” is an accurate photograph depicting the hay bale barrier. Plaintiff ’s Exhibit “8(d)”
is an accurate photograph depicting the hay bale barrier. Plaintiff ’s Exhibit “8(e)” is an accurate photograph depicting the hay
bale barrier and the abutting country road. Plaintiff ’s Exhibit “8(f)” is an accurate photograph depicting Boyce Park sled rid-
ing hill and the abutting country road subject to this Action. Plaintiff ’s Exhibit “8(g)” is an accurate photograph depicting the
country road.

The parties stipulated that the Plaintiff sustained a fractured back, legs and ankles when she rode her sled down the hill and
impacted the frozen hay bales. They further stipulated that her damages exceeded $500,000.00.

This case was tried on September 14, 2009, and this Court awarded Plaintiff $500,000.00. On September 28, 2009, Defendant
filed a Motion for Post-Trial Relief challenging this court’s non-jury verdict. Defendant claims that this court failed to appropri-
ately interpret the Political Subdivision Tort Claims Act when it found that the real estate exception applied and imposed liability
on the Defendant.

Local government agencies are generally immune from tort liability under the Political Subdivision Tort Claims Act. 42 Pa.
C.S.A. §8541. However, there are limited exceptions to this immunity if: (1) damages would be otherwise recoverable under com-
mon law or statute, (2) injury was caused by the negligent act of the local agency or employee acting within the scope of his offi-
cial duties and (3) the negligent act of the local agency falls within one of eight enumerated categories. Repko v. Chinchester School
District, 904 A.2d 1036, 1040 (Pa.Cmwlth. 2006).

Plaintiff argued that she may recover damages under the real property exception to governmental immunity. 42 Pa. C.S.A.
§8542(b)(3) provides that a local agency shall be liable for damages on account of an injury to a person if such damages are caused
by the care, custody or control of real property in the possession of the local agency. This exception requires negligence making
the real property unsafe for the activities for which it is regularly used or intended to be used or reasonably foreseen to be used.
Martin, Jr. v. City of Philadelphia, 696 A.2d 909, 911 (Pa.Cmwlth. 1997). Plaintiff relies on Grieff v. Reisinger, 693 A.2d 195 (Pa.
1997). In that case, Grieff, the Fire Association Chief, poured paint thinner on the floor of the fire station in the course of his efforts
to remove paint from the floor. Id. at 196. The paint thinner, which had run across the floor, ignited when a refrigerator began run-
ning, setting Reisinger aflame. Id. The Pennsylvania Supreme Court held that the real estate exception applied, allowing Reisinger
to recover from Grieff and the Fire Association for her injuries:

Here, Grieff ’s care of the Fire Association’s property caused the fire that injured Reisinger. While he was remov-
ing the paint from the floor, therein caring for the real property, it ignited causing the resultant injuries to
Reisinger. Under the real property exception’s plain language, Grieff and the Fire Association are not immune from
suit. Id. at 197.

The Supreme Court held that the real property exception applies when the cause of the injury involves the care, custody and con-
trol of the real property. Grieff ’s and the Fire Association’s alleged negligent care of the property caused Reisinger’s injury. Id. at
197. Similarly, in the instant case, Defendant’s affirmative action in placing the hay bale barrier to make the real estate safe for
sled riders caused Plaintiff ’s injuries.

In Hanna v. West Shore School District, 717 A.2d 626 (Pa.Cmwlth. 1998), a plaintiff sued a school district after she sustained
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injuries from slipping on a puddle of water in a school corridor. The court imposed liability finding that the injuries were caused
by the school district’s negligent care of the real estate. They concluded that “it is no longer of any consequence that the injury
does not result from a defect in, or a condition of the real property itself.” Id. at 629.

A local agency may be liable for its employees’ or its own negligence related to the care, custody or control of real property in
its possession. Grieff, at 197. Once the County placed the bales of hay along the roadway to keep sledders from being injured by
going into the roadway, they had an obligation to inspect, maintain and repair the hay barrier. The record indicates no effort was
made to insure that the hay bales would not become frozen and cause Plaintiff ’s catastrophic injuries.

Judith T. Espy v.
Michael T. Espy, et al. v.

Liberty Life Assurance Company of Boston
Effect of Divorce on Designation of Beneficiaries—Life Insurance

Proceeds of a life insurance policy were awarded to the children of the deceased rather than to the former spouse of the
deceased. Although the former spouse was named as the beneficiary, the court applied the principles of 20 Pa. C.S. § 6111.2, which
permits the beneficiary designation to be set aside where the couple has divorced, and held that to award her benefits would con-
stitute an unjust enrichment since she had been paid the full amount due to her under the divorce settlement agreement.

(Mary Long)
Robert S. Shreve for Plaintiff.
David M. Moran for Interpleaded Plaintiffs.
James P. Hollihan for Defendant.
No. GD 04-7142. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., January 6, 2010—This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter was submitted on stipulated facts. The dispute centers on what the insured decedent, Gilbert Espy, intend-

ed when he named his former wife the beneficiary of the policy of life insurance whose proceeds are at issue here. The Defendant
insurer has paid those proceeds into Court. The instant dispute is between the decedent’s former wife, Plaintiff Judith T. Espy (here-
inafter, “Judith”) and the Interpleaded Plaintiffs, his children from a different marriage (hereinafter, collectively “the Children”).

The stipulated facts show that Judith was named a beneficiary so that Mr. Espy could comply with a settlement agreement that
required him to pay her a certain sum over a period of time, and to secure that sum with a life insurance policy. To comply with
that agreement, Mr. Espy chose to name Judith as the beneficiary of an existing policy, the one at issue, which was for $35,000.

After Judith had been paid in full by Mr. Espy, a clerical error by the insurer caused him to be notified that the Children were
listed as his beneficiaries. This was a mistake – the actual named beneficiary at the time was still Judith.

Since Mr. Espy is deceased, the parties have only the following evidence to support their respective positions: (1) canceled
checks from Mr. Espy to Judith for the payments made to her, (2) documents from the insurer (which are incomplete) and (3) the
records of our Family Division. Judith says she is entitled to the proceeds because she remained the named beneficiary. The
Children say that she would be unjustly enriched and that the same public policy considerations that led the Legislature to pass 20
Pa. C.S.A. §6111.2 should apply here.

Section 6111.2 states the following:

§6111.2. Effect of divorce on designation of beneficiaries

If a person domiciled in this Commonwealth at the time of his death is divorced from the bonds of matrimony after
designating his spouse as beneficiary of a life insurance policy, annuity contract, pension or profit-sharing plan or
other contractual arrangement providing for payments to his spouse, any designation in favor of his former spouse
which was revocable by him after the divorce shall become ineffective for all purposes and shall be construed as if
such former spouse had predeceased him unless it appears from the wording of the designation, a court order or a
written contract between the person and such former spouse that the designation was intended to survive the divorce.
Unless restrained by court order, no insurance company, pension or profit-sharing plan trustee or other obligor shall
be liable for making payments to a former spouse which would have been proper in the absence of this section. Any
former spouse to whom payment is made shall be answerable to anyone prejudiced by the payment.

We conclude that the public policy set forth above would apply in this case. It is clear that Mr. Espy had no wish to benefit Judith
and that he resented the payments to her under the Divorce Settlement Agreement. See Stipulation No. 11, that Mr. Espy wrote
“LEECH payment” on the memo line “on a lot of the checks.” It is undisputed that Judith was paid the full amount she was enti-
tled to under the Divorce Settlement Agreement. It would be unjust in the circumstances to allow her a windfall because of her
former husband’s death. The only evidence of what he knew about who were his named beneficiaries is the information sent to him
by the insurer.

We award the proceeds at issue to the Interpleaded Plaintiffs, Michael Espy, Michelle L. Espy and Cynthia M. Vetere.
Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict

slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: January 6, 2010
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Candace Hicks v.
Lilly Baptist Church

Allegheny County Local Rule 1304—Pa. R.C.P. 227.1—Pa. R.C.P. 1303

1. Defendant did not appear for arbitration hearing scheduled for October 6, 2009.

2. Based on Allegheny County Local Rule 1304, the matter was transferred immediately to the Court for an ex parte hearing on
the merits and entry of a non-jury verdict.

3. Following a hearing and consideration of the evidence presented, the Court entered a non-jury verdict for the plaintiff.

4. Defendant has taken an appeal from the October 6, 2009 non-jury verdict.

5. Defendant did not file motions for post-trial relief under Pa. R.C.P. 227.1 within ten (10) days of the filing of the decision and
did not seek leave to file nunc pro tunc.

6. Because Defendant did not raise any issues in a post-trial motion, they are waived for appeal purposes.

(JoAnn F. Zidanic)
Candace Hicks, pro se.
Lilly Baptist Church, pro se.
No. AR 09-3998. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., November 30, 2009—This matter involves an appeal from a non-jury verdict entered on October 6, 2009 by which

this Court entered a verdict in favor of the plaintiff and against the defendant in an employment contract matter. The complaint
had been entered upon the arbitration docket of the Allegheny Court of Common Pleas, and an arbitration hearing had been sched-
uled for October 6, 2009. On the scheduled date of hearing, defendant did not appear at the arbitration room and did not respond
to the second call of the list. Allegheny County Local Rule 1304 provides that, in such an instance, upon consent of all parties who
are present, the matter shall be transferred immediately to a Judge of the Court of Common Pleas for an ex parte hearing on the
merits and entry of a non-jury verdict. That occurred in this case, the Court noting that the matter came to a hearing at 11:00 a.m.
Following a hearing and consideration of the evidence presented, the Court entered a non-jury verdict for the plaintiff.

Defendant Lilly Baptist Church has taken an appeal from the October 6, 2009 non-jury verdict. Defendant did not, however, file
motions for post-trial relief under Pa. R.Civ.P. 227.1 in advance of taking the appeal. In matters in which a decision is rendered in
the case of a trial without a jury, post-trial motions must be filed within ten (10) days of the filing of the decision. Pa.R.Civ.P.
227.1(c)(2).1 Defendant did not submit motions for post-trial relief within that permitted time frame, did not seek leave to file nunc
pro tunc, and, it appears, elected simply to advance to an appeal, filing notice of appeal on November 2, 2009.

If an issue has not been raised in a post-trial motion, it is waived for appeal purposes. See, L.B. Foster Company v. Lane
Enterprises, Inc., 551 Pa. 307, 710 A.2d 55 (1998). The matter is more fully explained in Benson v. Penn Central Transportation
Company, 463 Pa 37, 41-42; 342 A.2d 393 (1975):

We do not reach either of appellant’s contentions because the railroad, by failing to file post-verdict motions, did not
adequately preserve for appeal its claim of error. We have repeatedly held that where a claim of error is not proper-
ly preserved for review, an appellate court must not consider that claim on appeal. The Superior Court, by reversing
appellant’s judgment against the railroad on the basis of grounds not preserved for review, exceeded its proper appel-
late function. [footnotes omitted]

The Court has not been made aware of any non-waivable issues. Accordingly, it appearing only that the defendant failed to
report for arbitration on the scheduled date and that the matter was properly transferred to this Court for an ex parte hearing on
the merits, a hearing was conducted and a non-jury verdict was entered according to the evidence presented. That is the proce-
dure contemplated by Pa.R.Civ.P. 1303 and that may be invoked by a litigant under local rules implemented consistent with Rule
1303. Where a party complies with the spirit of compulsory arbitration and appears on the date scheduled to present his evidence
and arguments, having given due notice to an opposing party, but that opposing party fails to appear, Pa.R.Civ.P. 1303 provides the
conscientious party with the means by which to avoid the frustrating process of presenting the matter at arbitration only to be
exposed to the expense and delay occasioned by an appeal taken on behalf of the non-appearing party that results in a trial de novo
on appeal.

BY THE COURT:
/s/McCarthy, J.

Date: November 30, 2010.

1 Local Rules require post-trial motions to be filed with the arbitration office within ten (10) days of the verdict being sent. Such
motions should explain the party’s failure to appear and will be decided by the special motions judge.
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Nello Fiore v.
County of Allegheny, Pennsylvania

Expert Testimony—Fitzmartin Case

1. Plaintiff claims an ownership interest in all of the coal contained within those portions of the “Pittsburgh Seam” of coal locat-
ed in South Park Township, Allegheny County, Pennsylvania. The surface of the subject property lies in an area designated as
“South Park,” component of the Allegheny County Park System.

2. Plaintiff sought to enter said property for the purpose of core drilling to determine the location of the coal, the amount of coal
contained and the most feasible means of mining that coal.

3. Crux of litigation is whether Plaintiff must obtain permission from Allegheny County to strip mine portions of the “Pittsburgh
Seam” that he believes he owns.

4. Allegheny County denied Plaintiff access to enter the property to begin the process of mining the coal.

5. It was not error for the trial court to admit opinion testimony on the ultimate issue in the case from an attorney who testified
that the lack of specific language in the grant to allow strip mining was intended to limit the grantee to deep mining only.

6. The trial court did not err in holding that the language of the grants at issue were not general enough or broad enough to
include strip/surface mining as set forth in Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954). In Fitzmartin, the Court
advanced a four (4) factor to determine whether strip mining may be an appropriate method of extraction of subsurface minerals
when the deed is silent as to the acceptable method of mining.

7. Court did not find the surface of property in South Park Township to be “unimproved terrain,” the fourth factor in the
Fitzmartin case.

(JoAnn F. Zidanic)
Thomas W. King, III for Plaintiff.
Michael H. Wojcik for Defendant.
No. GD 08-021519. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J. and McCarthy, J., December 22, 2009—This matter comes before the Commonwealth Court on the appeal of

Nello Fiore, Plaintiff (Plaintiff or Fiore) from the Memorandum and Order of this Court dated August 17, 2009.

1. BACKGROUND
Nello Fiore, Plaintiff in the above matters, filed two separate actions at the above numbers, the first being a declaratory judg-

ment action at GD 08-21518 and the second being a Petition for the Appointment of a Board of Viewers, i.e. a de facto taking at GD
08-21549 regarding coal rights under a certain parcel of land in a public park known as South Park, which is owned and operated
by Allegheny County.1 The purpose of both actions is to obtain the right for or recognize the right of the Plaintiff to “strip mine”
certain coal contained in a section of the Park without the permission of the surface owner, i.e. Allegheny County.

This matter was assigned to Judge Michael A. Della Vecchia, and by his request, Judge Michael E. McCarthy joined him in the
resolution of these matters.2 The parties specifically requested of the Court at a status conference on December 22, 2008, that the
Court first resolve the issue of whether or not Plaintiff has the right to employ a strip mining method to extract coal from the sub-
ject property. The Court agreed to the parties’ request; and accordingly did not and has not ruled upon the pending Preliminary
Objections.

The coal underlying the subject property was severed from the surface by Deeds from James W. Stewart to Albert C. Rohland
(Deed Book Vol. 1161, Pg. 487 (dated February 15, 1902); Albert C. Rohland to the Pennsylvania Mining Company (dated March 6,
1902). The severance was not by reservation but by grant. The deed to Pennsylvania Mining Company is recorded in the Allegheny
County Clerk of Records Office at Deed Book 1180 Page 148.

Thereafter, the March 6, 1902 Deed was corrected by Deed dated April 30, 1909 from Albert C. Rohland and Elizabeth G.
Rohland to Pittsburgh Coal Company (formerly Pennsylvania Mining Company), now known as Consolidation Coal Company. This
severance was also by direct grant and not by reservation. Said Deed is recorded in the Allegheny County Clerk of Records Office
at Deed Book 1638 Page 65.

Plaintiff inherited his interest in the mineral rights from his brother, Fred Fiore. The late Fred Fiore had acquired said coal
rights in a deed dated March 4, 1985 from Consolidation Coal Company. Said deed is recorded in the Allegheny County Clerk of
Records Office at Deed Book 7233 Page 318.

Plaintiff claims an ownership interest in all of the coal contained within those portions of the “Pittsburgh Seam” of coal locat-
ed in South Park Township, Allegheny County, Pennsylvania. The surface of the subject property lies in an area designated as
“South Park,” a component of the Allegheny County Park System. The crux of this litigation is whether that circumstance requires
Fiore to obtain permission from Allegheny County to strip mine portions of the “Pittsburgh Seam” that he believes he owns.

Plaintiff sought to enter said property for the purpose of core drilling to determine the location of the coal, the amount of coal
contained and the most feasible means of mining that coal. Plaintiff insists that he has the right to extract the subject coal by strip
and/or surface mining methods. Plaintiff further asserts that there are 716,700 tons of coal contained in said tract.

The dispute arose when, on or about June 17, 2008, Plaintiff communicated his intention and was denied access by Allegheny
County to enter the property to begin the process of mining the coal. The denial was communicated by letter dated July 2, 2008,
from the office of Allegheny County Chief Executive, the Honorable Dan Onorato.3

The Complaint as filed alleges that the value of metallurgical grade coal, the type that Plaintiff believes is under the subject
property, is valued at One Hundred Forty-Three Dollars ($143) per ton. Based on these figures, Plaintiff contends that the coal
rights at issue are valued at One Hundred Two Million Four Hundred Eighty Eight Thousand Dollars. ($102,488,000), (See,
Complaint, Exhibit D).

Despite Plaintiff ’s estimate of the value of the coal, said rights were purchased for Five Thousand Dollars ($5,000) by Plaintiff ’s
brother, Fred Fiore, in 1985. Additionally, in September 1997, in the inventory filed in his capacity as Executor for the Estate of
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Fred Fiore, Deceased, Plaintiff reported value of the coal rights at One Hundred Dollars ($100). See, Allegheny County Will Book
Volume 567, Page 1096.

II. PROCEDURAL HISTORY
This cause of action was initiated by a Complaint in Civil Action – Declaratory Judgment, filed on October 9, 2008 at General

Docket (hereinafter “GD”) number 2008-02158. Also, a Petition for Appointment of Viewers, asserting a de facto taking was filed
at GD 2008-021549 based on the same facts and allegations. Allegheny County filed Preliminary Objections in both actions.

A status conference was held on December 22, 2008. The parties, through their respective counsel, requested that the Court
answer the threshold question of whether or not the coal grant in Plaintiff ’s chain of title authorized surface mining of the coal
without the permission of the surface owner. On March 3, 2009, an Order was issued scheduling an argument regarding Plaintiff ’s
coal interest for April 15, 2009.4

Following said argument, this Court determined that, in light of Plaintiff ’s great reliance on the Fitzmartin case, that a factual
hearing should be held to determine whether or not the four factors used to establish the extent of a grantee’s mining rights under
Fitzmartin were met in the present case. The Court did so without ruling as to the precedential impact of Fitzmartin in this matter.

On April 24, 2009, this Court issued an Order stating,

[H]aving heard argument on April 15, 2009, regarding the issue of “whether or not the grant of coal rights in Plaintiff ’s
chain of title confer upon Plaintiff the right to strip mine on the subject real estate” and the Court, after hearing argu-
ment and reviewing Briefs and Supplemental Briefs, has decided that a hearing is required to determine the following:

1. Whether or not Plaintiff ’s case has met the criteria for surface mining set forth in the four factors of the Fitzmartin
case.

2. The exact record of prior litigation involving the Plaintiff of his predecessors-in-title claim to coal and mining rights
within South Park in 1978 and 1979 and any other years that litigation occurred.

3. What governmental entity(ies)(local, county, state or federal) has/have the authority to grant Plaintiff the right to
mine the subject property, surface or deep, and what steps need to be taken by Plaintiff to obtain legal approval to
mine the subject property.

(Order dated April 24, 2009)

The hearing was scheduled for July 20 and 21, 2009. The parties were instructed to file Pre-Hearing Statements with the Court
ten (10) days prior to the hearing. In anticipation of said hearing, the Court (both judges), with all parties present, viewed the prop-
erty on July 13, 2009.

Following the view and a two-day hearing, the Court authored a Memorandum and Order of Court, which was filed on August
18, 2009. The Court held that Plaintiff does not meet all of the qualifications in the Fitzmartin case, if in fact that case is still con-
trolling (discussed infra). The Court held that the mere fact that the subject deeds do not specifically ban strip mining does not
mean that this type of mining is permitted.

The Plaintiff took exception to this ruling and on September 14, 2009, and filed a Notice of Appeal to the Commonwealth Court.
Based on this Notice and pursuant to Pa.R.C.P. 1925(b), this Court directed the Plaintiff to file a Concise Statement of Matters
Complained of on Appeal. (Order dated September 28, 2009). Said Statement was timely filed on September 30, 2009, placing this
matter before the Commonwealth Court of Pennsylvania.5

III. ISSUES RAISED ON APPEAL
Plaintiff raises the following claims of error:

1. The Trial Court committed an error of law on holding that the Plaintiff does not possess the right to strip/surface mine
the property subject to this action.

2. The trial court’s finding that Plaintiff does not have the right to strip/surface mine the subject parcel is not supported
by the record.

3. The trial court erred in finding that the property subject to this case is “improved” within the meaning of
Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954).

4. There is not sufficient factual evidence of record to support the finding that the property subject to this action is
“improved” within the meaning of Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954).

5. The trial court committed an error of law in finding that the property subject to the present action is “improved” with-
in the meaning of Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954).

6. The trial court erred in holding that the language of the grants at issue are not general enough or broad enough to
include strip/surface mining as set forth in Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954).

7. The trial court erred in holding that the character of the property not subject to this action, i.e. adjoining property, is
relevant to the matters at issue.

8. The County Parks Director’s testimony, and the record as a whole, was insufficient to support a finding that the
Property subject to this case is “improved” within the meaning of Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954).

9. The trial court’s finding that deep mining was the exclusive method of coal extraction is not supported by the record
and an error of law.

10. The trial court erred in finding that a “mountain bike trial” is an “improvement” within the meaning of
Commonwealth v. Fitzmartin, 102 A.2d 893 (Pa. 1954).

11. The trial court failed to consider the previous litigation involving the coal rights subject to this case in that the
Defendant herein was a party to litigation in 1978 and 1979. The Defendant County sought to have the subject coal mined
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by the surface mining method in 1979 by another mine operator. As settlement of the subsequent claim for Interference
with Contractual relations, the subject coal was transferred to the Plaintiff ’s predecessor in interest. Said events estab-
lish Defendant’s consent/concession that the subject coal would be mined by the surface/strip mining method.

12. The trial court failed to consider and recognize the Defendant’s prior settlement and consent in the chain of [title] of
the coal subject to this action. That is, the trial court failed to hold, contrary to the evidence of record, that the County
consented in litigation filed in 1978 and 1979 that the subject coal would be surface/strip mined by the Plaintiff ’s prede-
cessor in interest, Fred Fiore.

13. The trial court erred in admitting opinion testimony from an attorney relative to the ultimate issue for the Court. The
question before the Court was the interpretation of the language contained in deeds and the attorney invaded the province
of the Court.

14. The trial court erred in applying standards for deed interpretation when it found that the subject description did not
permit extraction of the coal by the strip/surface mining method when it held that “deep mining was the exclusive method
of coal extraction.”

15. Such other matters as may be specified after receipt and review of the transcript of July 20-21, 2009 hearings.6

III. DISCUSSION
For the purpose of setting forth a coherent discussion of the issues raised by Plaintiff Fiore, the Court has made the following

groupings:

A. Interpreting the coal clauses in the subject deeds (see matters complained of numbers 1, 2, 6, 9, 13 and 14).
B. In determining whether or not the Fitzmartin case standards were met by Plaintiff Fiore (see matters complained of num-

bers 3, 4, 5, 7, 8 and 10).
C. In determining the effect of prior litigation (see matters complained of 11 and 12).
D. General Discussion
This Court makes the following response to Plaintiff Fiore’s allegations of error:

A. Regarding Interpreting the Coal in The Subject Deeds And Related Matters:
Plaintiff reduces the pertinent language of the underlying instruments to the following:

The 1902 Grant:

All the coal…in and under all that certain tract of land…. Together with all and singular property improvements ways,
waters, water-courses, rights, liberties, privileges, hereditaments and appurtenances whatever thereunto belonging or in
anywise appertaining and the reservations and remainders rents, issues and profits hereof; and all the estate, right, to the
interest property, claim and demand whatsoever, of the said party of the first part, in law, equity or otherwise howsoever
of in and to the same and every part thereof.

The 1909 Grant:

Together with the right to mine and remove all and any part of the coal, without being required to provide for the sup-
port of the overlying strata or surface, and without being liable for any injury to the same, or to anything thereon or there-
in by reason therefore by reason of the manufacture of the same, or other coal into coke, and with all reasonable privi-
leges for ventilating, punching and draining the mine together with the free and uninterrupted right of way through and
under said lands, and to build, keep and maintain, roads and ways, in and through said mines forever, for the transporta-
tion of said coal, and if coal and other things necessary for mining purposes, from and to other lands which now or here-
after may belong to said party of the second part, its successors and assign. This deed being made for the purpose of vest-
ing mining rights in the said Pittsburgh Coal Company of Pennsylvania, formerly Pennsylvania Mining Company.
Together with all and singular treatments, hereditaments and appurtenances thereunto belonging or in anywise apper-
taining and the reversions, remainders, rents, issues and profits thereof; and also all the estate, right, title, interest, prop-
erty, claim and demand whatsoever, as well in as in equity of the said parties of the first part, of, in or to the described
premises, and every part and parcel thereof, with the appurtenances. To Have and To Hold, all and singular the above
mentioned and described premises together with the appurtenances unto the said party of the second part, its successor
and assigns forever.

Fiore maintains that the aforementioned grants are as general as could be fashioned. Fiore interprets this language liberally, by
placing emphasis on the language “free and uninterrupted right of way through and under said lands,” which is exactly what Fiore
had planned to do, i.e. “move through the land (surface) to extract the coal.

Fiore further maintains that he would not be responsible for any damage to the property, noting that the 1909 grant explicitly
provides that the grantee may “mine and remove all and any part of the coal, without being required to provide for the support of
the overlying strata or surface, and without being liable for any injury to the same, or to anything thereon or therein” Plaintiff
interprets the aforesaid language as a license to strip or surface mine the subject property.

Strip mining, as the term indicates, is the stripping away of the earth surface and the horizontal withdrawal of the min-
eral deposits at hand. Shaft mining involves the sinking of a vertical shaft into the ground and the developing from that
point of tunnels and galleries which serve as vantage points from which to withdraw and [lift] the coal deposits through
the shaft. Shaft mining does a minimum of damage to the outer crust of the earth; strip mining does a maximum of dam-
age. Strip mining is affected through steam shovels and bulldozers which turn up the top layer of the earth.
(Commonwealth v. Fitzmartin, 102 A.2d 893, 894-5 (Pa. 1954), citing Rochez Bros., Inc. v. Duricka, 97 A.2d 825, 826 (Pa.
1953)).

Plaintiff does acknowledge that he has a responsibility to reclaim the property after the proposed surface mining is complete
pursuant to the laws and regulations of the Commonwealth. The Plaintiff will further acquiesce to “all rules and regulations of the
Department of Environmental Protection which will govern the environmental impact of said mining operations” if he was to be
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permitted to mine the subject property.
In summary, Plaintiff insists that the grant in the present case is sufficiently broad to include strip mining, as evidenced by the

absence of a prohibition against strip mining in the language of the grant. Further, Plaintiff claims a right to mine all of the coal.
Additionally, Plaintiff maintains he has a release of obligation to provide surface support and a waiver of liability for any surface
damage that might occur. Plaintiff submits, that, in any event, inasmuch as the surface is unimproved, any surface damage would
be negligible. (Brief of Fiore Regarding Coal Rights at p. 20).

Plaintiff takes exception to this Court’s decision to allow the County to call Samuel L. Douglas as an expert in the field of writ-
ing and interpreting mineral rights. Mr. Douglas is an attorney with over fifty (50) years experience in a practice that specializes
in mineral-coal, oil and gas rights. (Tr. at 175-76). Mr. Douglas has participated in the creation or examination of “thousands of coal
severance deeds.” (See Tr. at 178)

Mr. Douglas served as the coordinator and president of the Energy Mineral Foundation, a foundation engaged in the edification
of lawyers by way of sharing case law concerning the subject matter at issue in the present case. (Tr. at 178-9). Plaintiff did not
object on the record to Samuel L. Douglas being qualified as an expert by this Court, but, on the contrary, recognized Mr. Douglas
as “an outstanding attorney in this county.” (Tr. at 179). Moreover, to the extent that Mr. Douglas proffered background on con-
veyances that grant surface mining rights and practices historically observed within this region, such testimony was certainly not
similar to the sort introduced in Commonwealth v. Neal, 421 Pa.Super. 478, 618 A.2d 438 (1992), as to the effectiveness of counsel.
Plaintiff ’s reliance upon Neal is misplaced.

Furthermore, it was made explicit to the parties that Mr. Douglas was being allowed to render an opinion that this Court was
free to accept or reject. (Tr. at 180). It was the opinion of Mr. Douglas that it would have been, “highly unusual for any case to say
without the word ‘strip mining’ to allow strip mining. And I certainly don’t think strip mining was anticipated in this case, or sur-
face mining, whatever you want to call it by today’s nomenclature.” (Tr. at 187).

Mr. Douglas went on to explain that particular language used in the conveyance, “under,” “across,” “ventilation,” ‘waiver of sur-
face support’ as well as language that was absent, such as “upon” or “waiver of lateral support.” Said language, or lack thereof,
leads Douglas to conclude that the grant was intended to limit the grantee to deep mining only. (Tr. at 188-9). This opinion was ren-
dered over the objection of Plaintiff. (Tr. at 189).

Pennsylvania law allows expert testimony as to the ultimate issue. See Commonwealth v. Daniels Co., 390 A.2d 172 (Pa. 1978);
Cooper v. Metropolitan Life Insurance Co., 186 A.2d 125 (Pa. 1936). “The trial judge has discretion to admit or exclude expert opin-
ions on the ultimate issue depending on the helpfulness of the testimony versus its potential to cause confusion or prejudice.”
McManamon v. Washco, 906 A.2d 1259, 1278-79 (Pa.Super. 2006). Therefore, “the trial court will not be reversed in ruling upon the
admissibility of testimony to the ultimate issue in the case unless the trial court clearly abused its discretion and actual prejudice
occurred.” Childers v. Powerline Equipment Rentals, Inc., 681 A.2d 201, 210 (Pa.Super. 1996). Additionally, Pa.R.E. 704, entitled
“Opinion on Ultimate Issue,” provides that “testimony in the form of an opinion or inference otherwise admissible is not objection-
able because it embraces an ultimate issue to be decided by the trier of fact.”

Plaintiff had the opportunity to introduce expert testimony on any pertinent matter. Plaintiff ’s counsel conceded Douglas was
an expert, but saw no value in introducing expert testimony to rebut Douglas’ testimony (Tr. at 179-181). Plaintiff did, howev-
er, introduce testimony from two experts (Kenneth Koten (Tr. 110 et seq.) and Jonathan Hiser (Tr. 82 et seq.). Both testified that
the best way to mine the coal on the subject property was by strip mining. This testimony did not significantly aid the Court in
resolving the underlying issue of whether or not Plaintiff possessed the right to strip the subject property without the County’s
permission.

More problematic for Plaintiff was testimony regarding the “red stone seam” that sits on top of the coal owned by Plaintiff (Tr.
at 257-59; see also Exhibit 28). Mr. Simonetti testified that the red stone seam overlies the Pittsburgh seam, i.e. the Plaintiff ’s seam.
The witness testified that, in order for Plaintiff to surface mine the property, he would need to also obtain permission to surface
mine the red stone seam in which Plaintiff has no ownership interest. (Tr. at 260).

B. Regarding the Fitzmartin case:

Plaintiff maintains there are no permanent improvements or buildings on the subject property, no railroad lines, no public high-
ways or any improvements of any kind that would be affected by the proposed surface mining. Plaintiff relies heavily on the
Fitzmartin case. The “narrow question” involved in Fitzmartin was: did the reservation of mineral rights in the several deeds of
conveyance of that particular tract of land give the defendants, the lessees of the mineral rights, the right to remove coal and other
minerals from the land of the plaintiff by the open pit or strip mining method, or were they restricted to shaft or deep mining? See
Fitzmartin, 102 A.2d 893, 894.

As in the instant case, the deed in Fitzmartin, did not clearly set forth the rights of the parties. “Where a deed or agreement or
reservation therein is obscure or ambiguous, the intention of the parties is to be ascertained in each instance not only from the lan-
guage of the entire written instrument there in question, but also from a consideration of the subject matter and of the surround-
ing circumstances.” (Id., string cite omitted).

The courts of this Commonwealth have routinely attempted to give effect to the reasonable intent of the parties at the time of
conveyance when determining the rights to mine coal under a particular grant. Heidt v. Aughenbaugh Coal Company, 176 A.2d 400,
401 (Pa. 1962). It is the interpretation of the words of the document which determines whether the method of removing the coal
may be by strip mining or another method. See, Mt. Carmel Coal Co. v. M.A. Hanna Co., 89 A.2d 508, 510 (Pa. 1952)).

Fitzmartin advanced a four (4) factor test to determine whether strip mining may be an appropriate method of extraction of
subsurface minerals when the deed is silent as to the acceptable method of mining: (1) the general language in the grant is broad
enough to include strip mining, (2) there is no prohibition against strip mining, nor limitation to strip mining, (3) the owner clear-
ly has the right to mine all the coal, together with a release of the right of support and all damages to the surface, and (4) the nature
of the land is unimproved terrain.

Plaintiff contends that the four (4) factors considered by the Supreme Court in Fitzmartin are met in this case. Plaintiff sum-
marizes that case to stand for the general proposition that ownership of a general grant of coal together with an absence of any
obligation of surface support, without language to the contrary, accords a right to strip mine. Based upon that proposition,
Plaintiff asserts that there is no question as to his “right to enter onto the subject property, explore the subject tract for the loca-
tion and quantity of the said coal, and conduct surface mining operations on said tract, all without the consent of the Defendant
surface owner.”
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Plaintiff maintains, consistent with the fourth factor of Fitzmartin, that the subject land is unimproved, differentiating the
land from that described in Rochez Bros, Inc. v. Duricka.7 In Rochez Bros., the Supreme Court denied the mineral estate
owner the right to strip mine the property based in part upon the fact that the property was agricultural and contained rich
soil, ideally fit for farming. Plaintiff maintains that the subject property is more akin to the property in Commonwealth v.
Fisher,8 where the tract in question was unimproved mountain land and the Supreme Court ruled that the property could be
strip mined.

Perhaps Plaintiff ’s most accurate assertion is that, “the case law interpreting documents regarding coal grants and the right to
engage in surface/strip mining is fact specific…and that the “Pennsylvania appellate courts have issued decisions that are seem-
ingly in conflict, but, upon close reading, are determined based upon the facts of the particular case.” (Brief of Plaintiff below
Regarding Coal Rights at p. 20). This case is no different. Based on the facts of this case, as applied to the body of law in this area,
the Court found that the Plaintiff failed to prove compliance with factor one (1) and four (4).

At the time of the original conveyances, strip mining was not employed in the Commonwealth of Pennsylvania or in the
Allegheny County area. Further, when there is no expressed intent in the deed concerning the means by which coal is to be mined,
neither strip mining nor deep mining being specifically mentioned, the deed merely referring to ‘mining’ in general, the intent of
the parties must therefore be implied. Stewart v. Chernicky, 266 A.2d 259, 263 (Pa. 1970)

In this case, the language of the grant states, “without being required to provide for the support over the overlying strata or sur-
face and without being liable for any injury to same,” this language has been held to refer specifically to deep mining operations.
See, Rochez Bros., 97 A.2d 825, 826. This Court cannot find that the grantor contemplated its property being decimated by bulldoz-
ers and steam shovels, resulting in a “maximum of damage” and forever changing the landscape of the property by a grant method
that was not then prevalent in this area.

As to the fourth factor; the Court did not find the surface of said property to be “unimproved terrain.” The County’s Director of
Parks, Andrew Baechle, credibly testified as to a 2002 study in which the property in question was selected as a “biological zone
to be operated as open space reserve.” (Tr. at 119-121). Mr. Baechle went on to testify that if Plaintiff were to be permitted to strip
mine the property, the property would not be restored to its current state for one hundred (100) years. (Tr. at 126). Furthermore,
the County master plan recommends that this area be preserved as a biological zone, which is the home of thirty (30) species of
plants and twenty-seven (27) species of birds. (Tr. at 122-26).

Although such information was very powerful and thought provoking, perhaps more compelling in the context of this litigation
was the fact that there are walking trails which are designated on maps provided by the County. In addition bike trails transverse
the subject tract of land. (Tr. at 126). Mr. Baechle testified that he actually has ridden his bicycle on the trails (Tr. at 154).

The County’s argument in this respect is bolstered by a grant of Two Hundred Fifty Thousand Dollars ($250,000) the County
received to improve and expand the trails and the County’s intention to further utilize the property. (Tr. at 127). Additionally, the
subject property is surrounded by an amphitheater, a game reserve that houses South Park’s famous buffalo, a skateboard park,
tennis courts, a wave pool and a BMX track that is regarded as the number one track of this kind in the nation over the past three
(3) years. (Tr. at 127-28).

The instant case is easily distinguishable from Fitzmartin. The Fitzmartin Court found significant the fact that the surface of
said property was uninhabited, unimproved, mountainous terrain. This Court finds the property more akin to Rochez Bros. than
Fitzmartin and adopts the County’s description of the subject property, in that, “South Park is part of the County’s Regional Park
System utilized by residents of the County for a vast array of recreational purposes. It is neither uninhabited nor unimproved and
is a rustic oasis in a heavily urbanized county.”

C. Regarding the Effect of the Prior Litigation:
Plaintiff takes exception with this Court’s failure to consider or recognize the prior litigation, settlement and consent in the

chain of title of the coal subject to this action taking place in the late 1970s. Plaintiff is mistaken; this Court considered this prior
litigation but found it unfavorable to Plaintiff. This Court found significant that Consol, which granted rights to Fred Fiore in the
1985 deed, stated through that company’s then vice president, Thomas G. Norris, stated that any entity planning to surface-mine
the subject coal tract must obtain surface mining rights from the county. (Tr. at 219).

This Court finds it difficult to accept that Consol, a company actively engaged in the mining business would find it necessary to
obtain Allegheny County’s consent to surface mine when no such consent was required. This Court finds further difficulty in
accepting the fact that Consol would sell said rights for Five Thousand Dollars ($5,000) when the alleged true value is over One
Hundred Million Dollars ($100,000,000, present values accounted for).

D. General Discussion
Generally speaking, although this Court’s ultimate decision is not predicated on this point, this Court finds that Plaintiff ’s plan

for strip mining the subject property is further flawed by an inability to obtain the proper permits necessary to begin his mining
operation. Both testimonial and documentary evidence was introduced asserting that Plaintiff would not be able to obtain the man-
dated government permits to commence a surface mining operation on the subject property. In this connection, Defendant called
Thomas G. Simonetti, a senior engineer employed by the Boyd Company whose position since 1989 was to examine permitting
issues as they relate to surface mining. Mr. Simonetti credibly testified as to his familiarity with Pennsylvania’s Surface Mining
Conservation and Reclamation Act, as well as the federal counterpart, the Federal Surface Mine Control and Reclamation Act. (Tr.
at 230-39).

Mr. Simonetti testified that “the [proposed] surface mining activities are a very disruptive process. And it would certainly
change the characteristics of this Sleepy Hollow area and its current use in a public park.” (Tr. at 242). The witness was asked to
turn his attention to 25 Pa. Code Section 86.102, relating to where mining is prohibited or limited.9 The regulations involve the pro-
hibitions and limitations of mining where publicly owned parks would be adversely affected. (Tr. at 243). Said limitations would
require permission not only from Allegheny County, the owner having jurisdiction over the park, but also from the regulatory
authority, the Department of Environmental Protection (hereinafter “DEP”). Further, in advance of filing an application for a sur-
face mining permit, Plaintiff would need to file a Notice of Intent to Explore with the DEP. (Tr., at 244; See also, Exhibits 11B, 16).
At the time of this litigation, none of the requisite notices or applications had been submitted. It must also be noted that the munic-
ipality in which the subject coal is located, South Park Township, has an Ordinance prohibiting mining.

Additionally, and apart from all of the above, Pennsylvania law is rich with cases that seem to militate against Plaintiff Fiore’s
position:
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A party engaged in strip mining must either own (or lease from one who owns) both the estate of coal and the surface
estate Or own (or lease from one who owns) a coal estate which includes the right to employ the strip mining method, for
such a process entails the actual stripping away of the outer covering of the terrain.

Owens v. Thompson, 385 Pa. 506, 123 A.2d 408 (1956)

And this Court does not wish to interfere with its use or hinder its economic viability. Yet we cannot help but realize
that ‘in view of the surface violence, destruction and disfiguration which inevitably attend strip or open mining, * * *
no land owner would lightly or casually grant strip mining rights, nor would any purchaser of land treat lightly any
reservation of mining rights which would permit the grantor or his assignee to come upon his land and turn it into a
battleground with strip mining’…. Therefore, ‘the burden rests upon him who seeks to assert the right to destroy or
injure the surface’…to show some positive indication that the parties to the deed agreed to authorize practices which
may result in these consequences. Particularly is this so where such operations were not common at the time the deed
was executed.

What the parties manifestly intended was that the coal was to be removed by the method, then known, and accepted as
usual and commonplace. This was vertical tunnel, or shaft mining. Needless to say, the nature and consequence of strip
mining are vastly different. If what the defendant asserts was intended, the deed should have clearly said so. If any such
rights were intended and reserved, then every public and private building in the anthracite coal region could be demol-
ished, the surface ravaged, and the entire area leveled in ruin and desolation. Surely, no court of law should construe a
writing to effectuate such consequences, unless the terms thereof are unmistakable and beyond doubt.

Wilkes-Barre Twp. School Dist. v. Corgan, 170 A.2d 97, 99-100, (Pa. 1961; internal citations omitted)

The specific question presented is whether the reservations quoted above allow the plaintiff company to remove coal
through strip mining methods or whether it is restricted to shaft mining. Strip mining, as the term indicates, is the
stripping away of the earth surface and the horizontal withdrawal of the mineral deposits at hand. Shaft mining
involves the sinking of a vertical shaft into the ground and the developing from that point of tunnels and galleries which
serve as vantage points from which to withdraw and lift the coal deposits through the shaft. Shaft mining does a min-
imum of damage to the outer crust of the earth; strip mining does a maximum of damage. Strip mining is effected
through steam shovels and bulldozers which turn up the top layer of the earth as easily as a can opener lays bare the
contents of a box of sardines.

It is obvious, in view of the surface violence, destruction and disfiguration which inevitably attend strip or open mining,
that no landowner would lightly or casually grant strip mining rights, nor would any purchaser of land treat lightly any
reservation of mining rights which would permit the grantor or his assignee to come upon his land and turn it into a bat-
tleground with strip mining.

There is nothing in the two quoted reservations which would cause the defendants to assume that they had contracted to
allow steam shovels and bulldozers to invade their farm. In the 2.25 acres tract, all that is conveyed is the ‘* * * right to
enter in, upon and under the lands * * * for the purpose of * * * mining.’ This phraseology contains no right to remove the
overlying surface. If the grant was intended to include strip mining privileges, the immunity from responsibility for ‘dam-
ages to the surface * * * or the failure to provide support for the overlying strata’ would be meaningless because strip
mining encompasses the very tearing away of the overlying strata.

Rochez Bros., Inc., supra, at 826

IV. Conclusion
This Court granted Plaintiff an evidentiary hearing, argument and a view of the subject property. Nothing more could have been

done to accommodate Plaintiff. After all of same, it seems abundantly clear to this Court that the Plaintiff does not possess the right
to strip mine those portions of the Pittsburgh Seam that he owns underlying the Defendant’s public park. For the reasons afore-
mentioned, this Court respectfully requests the Commonwealth Court of Pennsylvania to affirm this Court’s Memorandum and
Order dated August 17, 2009.

BY THE COURT:
/s/McCarthy, J. and Della Vecchia, J.

Dated this 22nd day of December 2009

1 The Plaintiff had filed another action at GD 08-21519, which he subsequently discontinued. The County has filed Preliminary
Objections to both pending actions.
2 Judge Della Vecchia is the former Recorder of Deeds of Allegheny County and Judge McCarthy is the former Chairman of the
Board of Viewers of Allegheny County.
3 The Court questioned whether or not the letter from the County’s Chief Executive in fact denied Fiore permission to enter or
required Fiore to perform certain acts precedent to entering on the subject property. (Tr. at 82).

4 This Court did not agree to rule on the Preliminary Objections generally, but merely to opine as to Plaintiff ’s right to strip mine
under the subject deeds.
5 Whether or not this matter is properly before the Commonwealth Court is for that Court to decide.
6 As of this writing, the Court has not been provided with any additional matters complained of.
7 97 A.2d 825 (Pa. 1953)
8 72 A.2d 568 (Pa. 1950)
9 The approximate federal counterpart may be found at 30 CFR Section 761.11
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3D Amusements Inc. v. Celebrations and More, Inc.
Petition to Open Judgment Entered by Confession—Breach of Contract—Burden of Proof

1. A clerical error resulting in an incorrect amount due in a confessed judgment can simply be corrected where the amount due
is undisputed.

2. The defendant failed to adduce sufficient evidence that the plaintiff had breached the contract sufficient to create a question
of fact for a jury in order to justify the opening of the confessed judgment. Specifically, the defendant did not demonstrate that his
late notice of termination of a contract to the plaintiff was reasonable under the circumstances nor did he show that the plaintiff
did not suffer prejudice from the late notice.

(Mary Long)
Michael F. Fives for Plaintiff.
M. Lawrence Shields III for Defendant.
No. GD 08-19235. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., December 30, 2009—Plaintiff confessed judgment against Defendant for the breach of a contract between them

that allegedly was renewed for one year because Defendant did not properly terminate it.
Defendant filed a Petition asking this Court to either strike the judgment or open it. The basis for striking the judgment is the

discrepancy between the amount stated as being due in the Complaint and the amount of the judgment actually entered. Defendant
contends that this is fatal. The amount is $13,447.89 in the Complaint; the amount of the judgment confessed is $15,350.37. The dis-
crepancy came from a clerical or mathematical error which Plaintiff asks that we correct. Defendant asks in the alternative that
the judgment be opened if not stricken and that the error be corrected by that route. We conclude that an incorrect amount which
comes from obvious overreaching would require the judgment be stricken, but an incorrect amount that comes, as is undisputed
here, from a clerical mistake and which is undisputed requires only that the mistake be corrected.

This Memorandum will deal primarily with whether or not the judgment should be opened for other reasons. In order to sup-
port its Petition to Open, Defendant took the depositions of Lawrence Daurora, an owner and officer of Plaintiff, and Chris Scaff,
an owner and officer of Defendant. Both depositions were taken the same day, Mr. Daurora’s first and then Mr. Scaff ’s.

The evidence submitted by Defendant, taken in the light most favorable to Defendant, shows the following scenario. Defendant,
through Arthur Scaff, the father of Chris Scaff, entered into a contract with Plaintiff dated October 10, 2003. A few years later,
Arthur contracted meningitis and became disabled. He has not been declared incompetent, but his ability to understand and
remember numbers is said to have been impaired. He was not deposed. In June 2008, Chris Scaff began reviewing the calculation
of the commissions Plaintiff was paying Defendant from the cash collections Plaintiff made every two weeks. He did not under-
stand why a particular amount was deducted from the bi-weekly gross. He believed the contract did not call for that and felt that
Plaintiff was cheating Defendant. He raised this with Mr. Daurora on July 2, 2008 and told him Defendant was going to stop using
Plaintiff ’s machines and would buy its own. Mr. Daurora said Defendant had made this threat not to renew before, prior to enter-
ing into the instant five-year contract dated October 10, 2003, so he told Chris Staff to be sure to follow the contract if that ended
up being what Defendant wanted to do. (The contract provided, in ¶4B, that it would renew for an additional year automatically
unless Defendant sent, by registered mail, its written notice of intent not to renew at least 90 days before October 10, 2008, i.e. by
July 10, 2008.)

Defendant sent Plaintiff a letter on July 16, 2008, stating it was “no longer going to deal with” Plaintiff. The implication is that
it also did not wish to renew. The reason given was that it regarded Plaintiff as “dishonest.” Mr. Daurora’s testimony was he does
not have that letter in his file and does not recall seeing it before the date of his deposition. Despite the gist of Mr. Daurora’s tes-
timony being that he did not have such a letter, Defendant adduced no evidence of the letter being mailed. There is no contention
that it was sent before July 10th nor that it was sent by registered mail. In early August, Defendant sent Plaintiff another letter,
this one by certified mail, telling it to remove the various equipment that Plaintiff owned and Defendant leased per the contract.

Defendant says, in effect, that this pre-expiration action is not a breach of the contract but rather was a response to prior
breaches by Plaintiff. Defendant also argues that it has adduced sufficient evidence of actual notice before the 90-day period of its
intent not to renew and that Plaintiff was not entitled to “renew” the contract for another year.

In its brief, Defendant contends that it has three meritorious defenses to Plaintiff ’s claim, paraphrased below:

1. That Plaintiff is the breaching party by not paying $5,000, so that Defendant was justified in canceling the contract and
demanding that Plaintiff remove its equipment.

2. That Plaintiff is the breaching party by failing to pay Defendant the correct amount of commissions during the term of
the contract, again thereby justifying Defendant’s cancellation of the contract.

3. That Defendant had lawfully terminated the contract prior to asking Plaintiff to remove his equipment.

It is undisputed that the $5,000 payment to Defendant had been promised, however, Defendant has not produced sufficient evi-
dence of this alleged non-payment to raise a jury question.1

Defendant’s deposition of Mr. Daurora elicited evidence that Plaintiff had paid Defendant in full via the father, Arthur Scaff,
who had run Defendant until either 2005 or 2006 when he contracted meningitis. Defendant has adduced no evidence other than
the unsupported suspicion of Chris Scaff that the $5,000 was not paid to Defendant. Defendant has the burden of adducing suffi-
cient evidence to require submission to a jury. Here, a jury would have to speculate.

Similarly, Defendant has adduced no evidence that supports Chris Scaff ’s suspicion of the miscalculation of commissions.
Daurora Deposition Exhibit 1 is the relevant contract. Paragraph 3B clearly sets forth that “Touchtunes digital downloading juke-
box systems have an $80.00 per week guarantee for company [Plaintiff] and commissions paid to Proprietor [Defendant] will be
40% after the minimum guarantee is met.”

Chris Scaff contends that the contract, taken literally, does not permit an initial deduction before Defendant’s commission is cal-
culated. This is incorrect, since ¶3B does call for that, as mentioned above. However, the evidence Defendant adduced from Mr.
Daurora suggests that the written contract was modified orally by himself and Arthur Scaff, whenever circumstances changed dur-
ing the term of the instant contract. No evidence was adduced from Arthur Scaff regarding Mr. Daurora’s version of the oral
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changes. In any case, Defendant has failed to raise a jury question regarding the correct method of calculation. At best, it has
offered the unsupported conjecture of Chris Scaff, with whom Plaintiff never dealt until July 2, 2008, according to the evidence
presented.

Since those two alleged breaches are what Defendant says justified the cancellation, that third “defense” must also fail.
Defendant says there are at least five questions to be submitted to a jury; although our conclusions regarding the insufficiency

of evidence makes these questions moot, we will nevertheless discuss them, albeit somewhat repetitively. The questions Defendant
says are raised are quoted below from its brief:

1. Did the Defendant validly terminate the Agreement on July 2, 2008?

2. Did the Defendant validly terminate the Agreement on July 16, 2008?

3. What, if any, actual damage did Plaintiff suffer as a result of written notice not being given by Defendant to Plaintiff
on or before July 11, 2008?

4. Did the Plaintiff change its position to its detriment as a result of said notice not being given by Defendant to Plaintiff
on or before July 11, 2008?

5. Is it unconscionable to give effect to the automatic renewal provision of the Agreement on the basis that termination
notice was untimely under the facts and circumstances of this case?

Defendant has adduced no evidence to support a jury finding in its favor to any of the questions; in particular, it has not pro-
duced more than one person’s speculation regarding the alleged breaches by Plaintiff. It has produced no evidence to suggest that
Plaintiff suffered no harm as the result of the late written notice of termination. The burden at this stage is not on Plaintiff to do
anything. It is Defendant that must come forward with evidence, if only to rebut the presumption that there must have been a busi-
ness reason for the 90-day notice. We cannot presume the 90-day notice provision is unconscionable per se, and Defendant has not
produced any evidence of circumstances here that would make enforcement of the notice provision unconscionable.

Defendant cites to Music Inc. v. Henry B. Klein Co., 213 Pa.Super. 182, 245 A.2d 650 (1968) for the proposition that strict enforce-
ment of a notice period is not required where time was not made of the essence in the contract. Defendant’s reliance is misplaced.
Music Inc. involved an appeal of a judgment entered after a trial, not a petition to open a judgment entered by confession. The bur-
dens of adducing evidence in those two situations are vastly different. Here it is solely Defendant who must adduce sufficient evi-
dence to raise a jury question. The standard set forth in Music, Inc., regarding notice provisions such as that at issue here, is a two-
pronged one, that “a finding [is permitted] that a termination notice is sufficient even though delivered later than the period
specified in the contract when the terminating party acted reasonably under the circumstances and there is no demonstrable prej-
udice resulting from the delayed notice.”

Here, Defendant has adduced no evidence to suggest it acted reasonably under the circumstances nor has it adduced evidence
that Plaintiff did not suffer any prejudice. At most, Defendant produced contradictory testimony from one of its owners, Chris
Scaff, who says at one point in his deposition that he never saw the contract until after Plaintiff sent him a copy after the cancel-
lation, and, at another point, that he read the contract and could not see where it allowed the deduction before commissions, and
that he therefore concluded that Plaintiff was cheating. Regardless of when he himself actually read the contract, the testimony of
Chris Scaff does not show that he was reasonable in sending the written notice on the 16th of July (by ordinary mail) or the 11th
of August (by certified mail). Notice was due July 10th. The first prong of the Music Inc. test, reasonableness of the Defendant, is
clearly not met.

Similarly, there is no evidence at all regarding the second prong, lack of prejudice to Plaintiff. Lawrence Daurora for Plaintiff
admits that Chris Scaff told him on July 2, 2008 that he was not satisfied with Plaintiff ’s calculation of the commissions Defendant
was entitled to and that Defendant was not going to use Plaintiff ’s services in the future. However, Mr. Daurora also indicated
that Defendant had made similar threats in the past. Mr. Daurora further testified that he told Chris Scaff to be sure to cancel
properly under the contract. Chris Scaff ’s response in his own testimony was that he didn’t know that notice of non-renewal had
to be in writing. His deposition was taken immediately after Mr. Daurora’s and, in that context, his failure to deny Mr. Daurora’s
version of that aspect of the conversation is an implicit admission that he was reminded to check the contract if he wanted to can-
cel properly.

Defendant says it is entitled to have a jury evaluate Plaintiff ’s credibility. However, it is Defendant, not Plaintiff, who, in order
to open a judgment, has to adduce evidence to contradict Plaintiff ’s statement. That statement is part of Defendant’s evidence here.
Defendant had the burden to produce evidence that untimely notice was nevertheless sufficient notice in the circumstances. The
circumstances shown by the evidence Defendant adduced include the unrebutted and uncontradicted “fact” that Defendant had
made a similar threat at the earlier renewal period and had then carried it out by sending notice as required by the contract, after
which Defendant renewed anyway. Defendant does not contest this so we have no jury question here either.

We therefore must deny both the Petition to Strike and the Petition to Open. However, we grant the Plaintiff ’s request to cor-
rect the amount of the judgment. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: December 30, 2009

ORDER OF COURT
AND NOW, to-wit, this 30th day of December 2009, it is hereby ORDERED that Defendant’s Petition to Strike and Petition to

Open are DENIED for the reasons set forth in the accompanying Memorandum in Support of Order. Plaintiff ’s request to correct
the amount of the judgment to $13,447.89 is hereby GRANTED, and the Department of Court Records, Civil Division is directed
to mark the docket accordingly.

BY THE COURT:
/s/Friedman, J.

1 The $5,000 seems to have been an incentive from Plaintiff to Defendant to renew on an earlier occasion after Defendant had prop-
erly notified Plaintiff of its intent not to renew. Its actual purpose is immaterial as both sides agree it was promised.
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Neal R. Grove v.
Robert L. Smith, et al.

Breach of Fiduciary Duty—Gist of the Action Doctrine—Extrinsic and Parol Evidence—Evidence of Motive

1. A mere coalescence of votes of individual stockholders with equal standing whose shares cumulatively constitute a majority
is not necessarily sufficient to suggest an abuse of controlling influence that is the essence of a breach of fiduciary obligations owed
to a minority shareholder.

2. Because Plaintiffs claim of breach of fiduciary duty is premised solely upon the assertion that the defendants breached the
Stock Restriction Agreement (“SRA”), his argument presupposes a breach of the SRA by defendants. The gist of the action doc-
trine precludes recasting breach of contract claims into tort actions.

3. Individual defendants barred supervision of a sales territory by an employee of a competitor and rejected the nomination of
a Qualified Replacement Shareholder (“QRS”) based upon concerns of alienation of, or possible litigation by, a customer was suf-
ficient to defeat claim of breach of fiduciary duty.

4. The contract language presented an ambiguity and the court acquired extrinsic or parol evidence to assist in resolving the
ambiguity. The Court, as a matter of law, determines the existence of an ambiguity and interprets the contract. The resolution of
conflicting parol evidence relevant to what the parties intended by the ambiguous provision is for the trier of fact.

5. The goal in contract law is not to punish the breaching party, but to make the nonbreaching party whole; proof of a financial
motive or even an illicit motive will not enlarge damages. Therefore, the Court did not err in denying the admission of evidence of
the compensation paid to the individual defendants and the salesman who replaced Plaintiff.

(JoAnn F. Zidanic)
Stephen D. Wicks for Plaintiff.
Thomas M. Castello for Defendant.
No. GD 07-012408. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, M., November 23, 2009—Plaintiff, Neal R. Grove, appeals in this matter following a judgment taken on a jury verdict

that found against Grove on a breach of contract claim brought by Grove against the defendants. Grove and the three (3) individ-
ual defendants are the original and only shareholders of the corporate defendant, Sales Marketing Group. Because all sharehold-
ers own equal shares of the common stock of Sales Marketing Group, the individual defendants, cumulatively, possess a majority
of the common stock; Grove asserts that, in this instance, he is a minority shareholder.

The three (3) individual defendants are also employees of the Sales Marketing Group. Grove is a former employee. The corpo-
ration is engaged in independent representation of electrical manufacturers, cultivating sales for various manufacturing lines. As
an employee of the corporation, Grove managed a sales territory in central Pennsylvania.

On November 15, 1994, at the inception of the business, all four (4) shareholders, together with the corporation, entered into a
Stock Restriction Agreement (“SRA”). Article VI of the SRA addresses the matter of a shareholder terminating employment with
Sales Marketing Group, whether by reason of permanent disability or by reason of a shareholder’s election to terminate following
completion of ten (10) years of employment with Sales Marketing Group. Article VI states, in part:

VI. Disability and Normal Retirement

A. In the event a Shareholder terminates his employment with the Corporation due to said Shareholder’s permanent dis-
ability or following his completion of ten (10) years of employment with the Corporation and/or its predecessor entity, the
terminated Shareholder shall be permitted to sell his Stock to a “Qualified Replacement Shareholder” (QRS) pursuant to
the following terms and conditions:

1. A QRS shall be an individual who has been approved to assume the duties of the terminated Shareholder by all of
the remaining Shareholders, whose approval shall not be unreasonably withheld.

2. The QRS and the terminated Shareholder shall enter into a contract for the sale of the terminated Shareholder’s
Stock. The contract terms shall provide for a division of the terminated Shareholder’s future compensation from the
Corporation between the terminated Shareholder and the QRS. It is intended that the division of compensation shall
continue for five (5) years. The contract must be approved by all of the remaining Shareholders, whose approval shall
not be unreasonably withheld. The terminated Shareholder shall be responsible for the supervision of the QRS and for
transferring responsibility for his accounts to the QRS.

In April 2006, Defendant Robert L. Smith, the President of Sales Marketing Group, received information from Grove that anoth-
er employer, Hubbell Corporation, a competitor of Sales Marketing Group, had made an offer of employment to Grove. Shortly
thereafter, and effective May 31, 2006, Grove terminated his employment with Sales Marketing Group. On June 13, 2006, Grove
submitted the name of Justin Irvin to the individual defendants for approval as a Qualified Replacement Shareholder (“QRS”).
Following an interview of Irvin, the individual defendants declined to approve or disapprove Irvin as a QRS. Subsequently, by
means of an unsigned document appearing on corporate letterhead and dated July 17, 2006, Grove learned of specific reservations
regarding approval of Irvin as a QRS. Among those expressed reservations was that Grove’s employment by a competitor would
preclude supervision of Irvin by Grove, that Irvin lacked pertinent experience and that, because Irvin was a newer employee of a
current customer of Sales Marketing Group and because that customer had contributed significantly toward Irvin’s college educa-
tion, “repercussions” might result from acceptance of Irvin as a QSR.

Also on or about July 17, 2006, Grove received a document setting forth “Supervision Requirements” to be observed by him in
connection with the acceptance of a QSR. Grove refused to accept those supervision requirements. Thereafter, by letter dated
October 5, 2006, Attorney Richard Brabender1 advised plaintiff ’s counsel that the individual defendants regarded “the provisions
of Article VI [of the SRA] regarding normal retirement [as] irrelevant because Mr. Grove did not retire.” (Complaint, Exhibit B).
Subsequently, negotiations for alternative evaluations having failed, defendants deemed Grove to be entitled solely to the book
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value of his shares in the corporation pursuant to provisions of the SRA relating to termination of employment for reasons other
than retirement or disability.

Grove thereafter filed a two-count complaint in civil action asserting, as to all defendants, breach of contract and, as to the
individual defendants only, breach of fiduciary duty. The breach of contract action was predicated upon an alleged unreasonable
failure to approve as a QRS the individual with whom plaintiff had purportedly contracted to sell his stock. (Complaint, at
Paragraphs 25-30). The breach of fiduciary duty count averred that the individual defendants, as majority shareholders, owed a
fiduciary obligation to Grove and that, “as a result of their desire to reduce the number of owners in the corporation and secure
for themselves a greater share of the profits,” those defendants failed to comply with the terms of Article VI of the SRA.
(Complaint, at ¶¶ 33-34)

The matter eventually proceeded to trial before a jury. At the conclusion of plaintiff ’s case, upon the motion of defendants, the
Court dismissed the claim for breach of fiduciary duty. At the conclusion of all testimony and argument, the jury received a ver-
dict slip jointly approved by the parties, and, following deliberations, found against Grove on the breach of contract claim. Grove
now appeals, asserting that the Court erred in the dismissal of the claim for breach of fiduciary duty, in refusing certain of Grove’s
proposed points for charge, and in certain evidentiary rulings that, Grove maintains, affected the jury’s construction of the SRA,
resulting in an improper verdict.

Breach of Fiduciary Duty
Because majority shareholders occupy a quasi-fiduciary relation toward a minority shareholder, they may not use their power

in such a way as to exclude the minority from a proper share of the benefits accruing from the enterprise. See, Ferber v. American
Lamp Corp., 503 Pa. 489, 469 A.2d 1046 (1983); Hornsby v. Lohmeyer, 364 Pa. 271, 275; 72 A.2d 294, 298 (1950). This does not mean
that majority shareholders may never act in their own interest. When, however, such shareholders act in their own interest, their
actions must be also in the best interest of all shareholders and the corporation. Weisbecker v. Hosiery Wide Patents, Inc., 356 Pa.
244, 251, 258, 51 A.2d 811, 814, 817 (1947). Grove contends in this matter that the individual defendants abused their majority
standing “by failing to comply with the provisions of Article VI [of the SRA] which permit Plaintiff to sell his shares in the corpo-
ration to the QRS.” Complaint at ¶ 26.

The SRA requires unanimous approval of remaining shareholders before any QSR proposed by a departing shareholder will be
accepted. Grove appears to presume that, because Irvin was not approved as a QSR, the individual defendants acted in concert to
reject Irvin, to the detriment of Grove. A mere coalescence of votes of individual stockholders with equal standing whose shares
cumulatively constitute a majority is not necessarily sufficient to suggest an abuse of controlling influence that is the essence of a
breach of fiduciary obligations owed to a minority shareholder. A group of shareholders ordinarily cannot use its control over the
corporation to provide benefits to the majority that are not shared with the minority. However, the record in this case indicated
neither any past pattern of corporate control by the individual defendants to the exclusion of Grove nor any joint pursuit by them
in this particular matter of a disparate application of the SRA to Grove. The defendants merely sought to hold Grove to the require-
ments of a contract that they believed that they and Grove, all as equally situated individuals, had crafted and executed at the
inception of their enterprise, and to which all would be held equally. That Grove disagreed with and was damaged by that construc-
tion of the SRA in this instance did not convert a contractual dispute into a claim of a breach of a fiduciary relationship. The dis-
pute is contractual; the shareholder cannot legitimately complain about discriminatory treatment if he assented to an agreement
that arguably provided for that treatment.

Additionally, because Grove’s claim of breach of fiduciary duty is premised solely upon the assertion that the defendants
breached the SRA, his argument presupposes a breach of the SRA by defendants. In that regard, the SRA being central to the dis-
pute, it is difficult to look past the gist of the action doctrine, which precludes recasting breach of contract claims into tort actions.
Etoll, Inc. v. Elias/Savion Advertising, Inc., 2002 Pa.Super. 347, 811 A.2d 10 (2002). That is particularly so in an instance in which
the thrust of the breach of fiduciary claim is that the majority unreasonably withheld approval of a proposed QRS, conduct that is
explicitly addressed by Article VI of the SRA. The gist of the action determines the essential nature of the claims; contract and tort
actions are distinguished on the basis of the source of the duties allegedly breached. If the complaint essentially alleges a breach of
duties flowing from an agreement between the parties, the action is contractual in nature; if the duties allegedly breached were of
a type imposed on members of society as a matter of social policy, and the contract is collateral, the action is essentially tort-based.
See, Redevelopment Authority of Cambria v. Int’l Insurance Co., 685 A.2d 581, 590 (Pa.Super. 1996); Phico Ins. Co. v. Presbyterian
Medical Serv. Corp., 444 Pa.Super. 221, 229, 663 A.2d 753, 757 (1995). The contract is hardly collateral to a claim that not only can-
not exist independently from its terms but also seeks to enforce the very standard of conduct dictated by those terms.

Defendants, not implausibly, asserted that Article VI restricts sales of a shareholder’s interests to a QRS nominated by that
shareholder to occasions in which the shareholder retired. “Retirement,” according to the defendants, contemplates both a cessa-
tion of any active employment and an availability to supervise a QRS candidate pending transfer of responsibility of accounts to
the QRS. Were it construed otherwise, a withdrawing shareholder might well be placed in the anomalous circumstance of select-
ing and supervising a QRS for Sales Marketing Group while in the employ of a competitor or, indeed, while establishing a compet-
ing enterprise funded by the proceeds of the sale of stock to a QRS.2 In fact, among the reservations stated by Sales Marketing
Group in the July 2006 listing of supervision requirements were both that Grove “is currently employed with a major competitor
of one of our key Principal Lines” and that, because the proposed QRS was then employed by a customer who had substantially
funded that individual’s tuition, Sales Marketing Group might reasonably expect “repercussions.”

Defendants advanced a construction of the disputed contract language that insulates the corporation from sabotage.
Notwithstanding that that interpretation might also redound to the benefit of each individual defendant and limit the benefits avail-
able to Grove, the fact remains that the majority acted in a manner they believed to be protective of the corporation. Assuming that
a breach of fiduciary duty action were not precluded by the strictly contractual nature of Grove’s claim, the fact that the individ-
ual defendants pursued a course that barred supervision of a sales territory by an employee of a competitor and rejected the nom-
ination of a QRS based upon concerns of alienation of, or possible litigation by, a customer is sufficient to defeat the claim.

Extrinsic and Parol Evidence
Grove charges that the Court erred in permitting “extrinsic or parol evidence and argument to interpret Article VI.” Where a

contract is ambiguous and susceptible of more than one reasonable interpretation, the court may receive extrinsic or parol evi-
dence to assist in resolving the ambiguity. See, Baney v. Eoute, 784 A.2d 132, 136 (Pa.Super. 2001).

In this instance, the contract language presents an ambiguity. Article VI, A.2 provides that “[t]he terminated Shareholder shall
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be responsible for the supervision of the QRS…,” but fails to state the meaning or intended application of the term “supervision”
or otherwise meaningfully restrict that term. Because, under the explicit terms of Article VI A.2 and 3, a successful, completed
transfer from a terminated shareholder to a QRS cannot be accomplished within a period of less than two (2) years and the divi-
sion of compensation between a terminated shareholder and the QRS extends over a period of five (5) years, the supervision
requirement is, if nothing else, temporally ambiguous. The ambiguity is patent.

Further, although Article VI, which sets forth the mechanics of installing a QRS, refers to a “terminated employee,” and, indeed,
appears to place no restriction upon the meaning of that term, Article VII provides that in all instances “other than death, disabil-
ity or retirement following ten (10) years of employment…the terminated Shareholder shall offer to sell and the Corporation shall
purchase all of the terminated Shareholder’s Stock.” Because Article VII appears to preclude sale to a QRS except in instances of
death, permanent disability or retirement, because the meaning of “retirement” is neither defined within the SRA nor ascertaina-
ble from a reading of that contract, and because the SRA itself provides no adequate means by which to resolve the conflict
between Article VII and Article VI, there is an ambiguity that requires recourse to extrinsic resources that might lend meaning to
the parties’ agreement. Indeed, it would have been error for the Court to ignore that patent ambiguity and to fail to acquire evi-
dence that might assist the jury in resolving it. Walton v. Philadelphia National Bank, 376 Pa.Super. 329, 545 A.2d 1383 (1988).

Grove complains, however, that the Court erred in permitting parol evidence that addressed the parties’ intent as to all of Article
VI rather than solely the meaning of the term “supervision” within that article. Among the specific errors alleged by Grove is that
the Court allowed defendants to use extrinsic or parol evidence in the form of Plaintiff ’s Exhibit 8 for the purpose of defining the
scope of the supervision requirement in Article VI. Plaintiff ’s Exhibit 8 is the October 5, 2006 correspondence from Attorney
Brabender that is appended as Exhibit B to Grove’s complaint and that communicated defendants’ view that because, among other
things, Grove had not retired, “[n]ot a single requirement set forth in Article VI of the Stock Restriction Agreement had been met
by Mr. Grove.” Grove complains, moreover, that the Court erred in permitting the defendants’ use of “the content of Article VII”
and “pre-contractual discussions with Plaintiff about the intent of [Article VI].”

The Court, as a matter of law, determines the existence of an ambiguity and interprets the contract. The resolution of conflict-
ing parol evidence relevant to what the parties intended by the ambiguous provision is for the trier of fact. See, Hutchinson v.
Sunbeam Oil Corp., 513 Pa. 192, 519 A.2d 385 (1986); Lang v. Meske, 2004 Pa.Super. 166, 850 A.2d 737 (2004). Grove contends, in
effect, that extrinsic evidence that is instructive of the parties’ competing construction of the SRA should be withheld from the jury.
Grove’s position would deprive the triers of fact of the ability to perform their function.

Grove further argues that the Court should not have permitted the heading of Article VI of the SRA to enter the record.
According to Grove, that heading, “Disability and Normal Retirement,” could only serve to mislead and prejudice the jury. The
jury was expressly cautioned, however, that the heading was not substantive and was instructed that the subject headings of the
paragraphs and subparagraphs of the SRA served purposes of convenience only and did not affect the construction or interpreta-
tion of contract language. The jury was to arrive at the intent of the parties based upon what the parties themselves had been aware
of or had negotiated, viewed and executed. For that reason, the jury was properly exposed to the contract without redaction and
could consider that contract without engaging in speculation that might attend viewing a censored version.

Evidence of Motive
Grove states that the Court erred in denying the admission of evidence of the compensation paid to the individual defendants

and the salesman who replaced Grove. That evidence had been offered for the purpose of proving a financial motive on the part of
the individual defendants to frustrate Grove’s effort to sell his stock.

That the remaining shareholders might benefit financially by foreclosing efforts to install a QRS and effectively expanding their
respective financial interests in Sales Marketing Group from one-fourth to one-third was evident. All particulars of the advantages
that might result to the defendants did not need to be explored. Moreover, the goal in contract law is not to punish the breaching
party, but to make the nonbreaching party whole; proof of a financial motive or even an illicit motive will not enlarge damages.
Therefore, the motives for breaking a contract are largely immaterial in a dispute that involves purely a breach of contract claim.
See generally, 22 Am. Jur. 2d Damages §75.

Jury Instructions
Grove complains that the Court erred when it denied five (5) proposed jury instructions. More specifically, Item 9 of Grove’s

“Statement of Matters Complained of on Appeal” states:

That the Court erred as a matter of law and abused its discretion in denying Plaintiff ’s points 4, 5 and 7 in Plaintiff ’s
Proposed Jury Instructions and points 2 through 4 of Plaintiff ’s Supplemental Proposed Jury Instructions.

A review of the trial transcript discloses that Proposed Jury Instruction No. 5 was given, as was Proposed Supplemental Jury
Instruction No. 4. Of the requested instructions that Grove asserts were improperly refused, it suffices to note that Plaintiff ’s
Proposed Jury Instruction Nos. 4 and 7 and Plaintiff ’s Supplemental Proposed Jury Instruction No. 3 find inadequate support in
the record for the findings of law requested in those instructions. Plaintiff ’s Supplemental Proposed Jury Instructions contain two
(2) instructions numbered as 2, the first of which requests an instruction that the defendants breached the SRA. The determina-
tion of whether or not a breach occurred was a matter appropriately sent to the jury. The second of the proposed supplemental
instructions marked as No. 2 read:

Where there is a question about whether the plaintiff would have succeeded in attaining a prospective business transaction
in the absence of defendant’s interference, you may, in determining whether the proof meets the requirement of reasonable
certainty, give due weight to the fact that the question “was made hypothetical by the very wrong” of the defendant.

Although Pennsylvania courts have accepted Section 774A, Comment b of the Restatement of Torts 2d, from which the proposed
instruction was taken, it is likely that the proposed instruction as crafted would be confusing, if not indecipherable, to a jury.
Moreover, the instruction presumes defendants’ commission of tortious interference with a prospective business relationship, a
presumption contradicted by the record both with respect to whether any tort occurred and whether a sufficiently definite busi-
ness prospect had developed.

Conclusion
Grove has failed to demonstrate a prejudicial abuse of discretion in the exclusion or admission of evidence or the charge to the

jury. The jury, after receiving instructions and considering all that had been presented, was free to determine, as it did, that a breach
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of the agreement did not occur. There is nothing of record or in the law that compels setting aside that verdict and granting judg-
ment to Grove.

BY THE COURT:
/s/McCarthy, J.

Date: November 23, 2009
1 Mr. Smith is copied on the correspondence; it is unclear whether Mr. Brabender was functioning as corporate counsel.
2 Article XXI of the SRA provides: “A terminated Shareholder shall not be restricted from competing with the Corporation follow-
ing his termination of employment with the Corporation.” If “terminated” is not narrowly construed in the manner urged under by
defendants for purposes of Article VI, then a shareholder may both select and supervise a QRS while competing with the
Corporation. Although the Court determined that defendants could not argue that working for a competitor would divest a share-
holder who had completed ten (10) years employment of all interests under the SRA, it did accept defendants’ concerns over a com-
petitor’s employee supervising a key employee of the Corporation as an indication that the individual defendants were acting to
enforce contract terms that they believed were in place and protected the Corporation.

Mary C. Henderson v.
UPMC, et al.

Class Action—Pennsylvania Wage Payment and Collection Law, 43 P.S. §260.1 et seq., Pennsylvania Minimum Wage Act of 1968,
43 P.S. §333.101, et seq.

1. UPMC’s Preliminary Objections asserting that it could not be included in class action against Plaintiff ’s employer Shadyside
Hospital because the law did not intend employer to include a parent company were overruled.

2. The court found that, although the definition of employer did not include the word parent, in all likelihood, the Legislature
did not include the parent of a subsidiary within the definition because it did not intend to impose liability on a parent that exer-
cised no control over the manner in which employees of a subsidiary would be compensated.

3. The purpose of the Wage Payment Law is furthered by defining the term employer to reach the entity that allegedly made the
decisions that resulted in employees not being paid for work performed.

4. UPMC is covered by the Minimum Wage Act even though it does not directly employ Plaintiff, since employer is defined to
include any person acting “indirectly, in the interest of an employer in relation to any employee.” 43 P.S. §333.103 (g).

(Lynn E. MacBeth)

Joseph N. Kravec, Jr., John C. Evans, Gary F. Lynch, R. Bruce Carlson, Stephanie K. Goldin, Paul A. Lagnese, James M. Pietz, and
Ellen M. Doyle for Plaintiff.
John J. Myers and Mariah L. Lewis for Defendants.
No. GD 09-013303. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, Jr., J., February 22, 2010—This is a class action brought by a nurse working at UPMC Presbyterian Shadyside

(“Shadyside Hospital”) to recover money for alleged uncompensated work that she was required to perform. Defendants are
UPMC and eleven hospitals, including the hospital (Shadyside Hospital) where Ms. Henderson works.

The complaint alleges that UPMC is a healthcare system that includes 20 hospitals, eleven of which are named defendants in
this lawsuit. UPMC is the parent company of each of the eleven hospitals.

Plaintiff ’s claims are based on the Pennsylvania Wage Payment and Collection Law, 43 P.S. §260.1 et seq., the Pennsylvania
Minimum Wage Act of 1968, 43 P.S. §333.101 et seq., and Pennsylvania common law.

The preliminary objections of UPMC seeking dismissal of plaintiff ’s claims against UPMC based on the Wage Payment and
Collection Law and the Minimum Wage Act are the subject of this Opinion and Order of Court.1

Under the Wage Payment Law, every employer is required to pay wages within certain periods of time (43 P.S. §260.3). Employees
may sue to recover unpaid wages and counsel fees in any common pleas court (43 P.S. §260.9a). In certain circumstances, the employ-
ee may also recover liquidated damages in an amount equal to twenty-five percent of the total amount of unpaid wages (43 P.S. §260.10).

The Wage Payment Law defines the term employer as follows:

[E]very person, firm, partnership, association, corporation, receiver or other officer of a court of this Commonwealth and
any agent or officer of any of the above-mentioned classes employing any person in this Commonwealth. 43 P.S. §260.2a.

The Law does not define the terms employe or employ.

The Minimum Wage Act establishes minimum wages which every “employer” shall pay to each of his or her employees (43 P.S.
§333.104(a)). The Minimum Wage Act provides that employees shall be paid for overtime not less than one and one-half times the
employee’s regular rate (43 P.S. §333.104(c)). The Act also provides for each employer of employees to keep a true and accurate record
of the hours worked by each employee and the wages paid to each employee (43 P.S. §333.108). Under §333.113, any employee paid
by his or her employer less than the minimum wages provided for by the Act may recover in a civil action the full amount of the min-
imum wage less the amount actually paid, together with costs and reasonable attorney fees that may be allowed by the court.

At §333.103(f) (footnote omitted), (g), and (h), the Minimum Wage Act defines the terms employ, employer, and employe as follows:

(f) “Employ” includes to suffer or to permit to work.

(g) “Employer” includes any individual, partnership, association, corporation, business trust, or any person or group of
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persons acting, directly or indirectly, in the interest of an employer in relation to any employe.

(h) “Employe” includes any individual employed by an employer.

In this Opinion, I consider whether UPMC comes within the above definitions of employer of the Wage Payment Law and/or the
Minimum Wage Act based solely an allegations that UPMC, as the parent of Shadyside Hospital, required Shadyside Hospital and
the other defendant hospital entities to adopt the wage policies that are the subject of plaintiffs complaint.2

This issue is important to both parties. If plaintiff prevails, she will claim that she is an appropriate class representative for
employees of each of the defendant hospital entities that allegedly are required to use UPMC wage policies. If UPMC prevails,
plaintiff can be a class representative for only Shadyside Hospital employees.

With respect to the Wage Payment Law, plaintiff raises the following argument: The definition of employer includes every cor-
poration employing any person and the agent or officer of the corporation employing any person. Third persons cannot impose
compensation programs. Thus, if UPMC is requiring Shadyside Hospital to adopt UPMC’s compensation program, it is doing so in
its capacity as an employer. According to plaintiff, there is no reason why there cannot be more than one employer within the mean-
ing of the Wage Payment Law where more than one entity is imposing the terms and conditions of plaintiffs employment.

Alternately, plaintiff contends that when a parent and a subsidiary hold themselves out as separate entities, actions of the par-
ent designed to further the interests of the subsidiary may be characterized as actions of an agent of the subsidiary employer.

UPMC contends that any compensation programs that it requires its hospitals to follow3 are not imposed because of UPMC’s
status as the employer of persons working for these hospitals or as an agent of the hospitals. To the contrary, such policies are
imposed because of a parent/subsidiary relationship between UPMC and Shadyside Hospital. If the Legislature had intended for
the term employer to include the parent of a subsidiary, it would have said so.

I do not find merit to UPMC’s position that the Legislature never intended to reach a parent corporation because the definition
of employer does not include the word parent. In all likelihood, the Legislature did not include the parent of a subsidiary within
the definition of employer because it did not intend to impose liability on a parent that exercised no control over the manner in
which employees of a subsidiary would be compensated. Compare, Ward v. Whalen, 129 P.L.J. 377, 379 (1981).

When I consider only the language of the Act, I do not find the positions of either plaintiff or UPMC to be convincing. While the
Wage Payment Law defines the term employer, the definition is not helpful. It is clear that the term employer is meant to be broad-
er than a traditional definition based on the exercise of control. However, the definition provides little guidance as to the outer lim-
its of the term employer. Since the language of the Wage Payment Law does not provide clear direction as to whether UPMC is an
employer under the Wage Payment Law for purposes of challenges to the legality of compensation policies that its hospitals are
allegedly required to follow, I look to the purpose of the Law.

Recovery under the Wage Payment Law is not limited to recovery against the immediate corporate employer. Instead, the Law
also allows recovery against other decision makers whose decisions resulted in unpaid wages.

In International Association of Theatrical Stage Employees v. Mid-Atlantic Promotions, Inc., 856 A.2d 102, 105 (Pa.Super. 2004),
the Superior Court explained the reason why the Wage Payment Law is intended to reach decision makers:

On appeal to this Court, the employee argued the trial court’s finding was contrary to the legislative intent and the plain
meaning of the WPCL. This Court stated the purpose of the legislature holding officers or agents liable:

[W]as to subject these persons to liability in the event that a corporation or similar entity failed to make wage pay-
ments. Its reason for doing so is obvious. Decisions dealing with personnel matters and the expenditure of corporate
funds are made by corporate officers and it is far more likely that the limited funds of an insolvent corporation will
be used to pay wages and that a work force will be reduced while the corporation is still capable of meeting its obli-
gations to its employees if personal liability is imposed on the persons who make these decisions.

Id. at 343-44, 568 A.2d 682 (quoting Laborers Combined Funds of Western Pennsylvania v. Mattei, 359 Pa.Super. 399, 518
A.2d 1296 (1986)). Thus, the Mohney Court reasoned there is no basis for liability under the WPCL, if there is no indica-
tion that a defendant “exercised a policy-making function in the company.” Id. at 345, 568 A.2d 682 (adopting reasoning
of Central Pennsylvania Teamsters Pension Fund v. Burten, 634 F.Supp. 128 (E.D.Pa. 1986)).

If UPMC’s decisions resulted in employees of a subsidiary hospital not receiving wages which the subsidiary hospital should
have, paid, the purpose of the Law is furthered by defining the term employer to reach this entity which allegedly made decisions
that resulted in employees not being paid for work performed. If the CEO of Shadyside Hospital made the decision to adopt these
policies, he or she is liable. There is no reason why the Legislature would not have intended to reach a decision maker that is above
the CEO.4 The Law can be, and should be, construed to provide that any person, firm, partnership, association, or corporation mak-
ing decisions resulting in employees not receiving wages to which they are entitled, is, for purposes of these decisions, “employ-
ing” such persons.5

I next consider whether UPMC is covered by the Minimum Wage Act with respect to the mandated policies that are the subject
of plaintiffs complaint.

As I stated at page 2, an employee may bring a civil action against his or her employer to recover the full amount of the mini-
mum wage less the amount actually paid. Plaintiff contends that the definition of employer (§333.102(g)) reaches UPMC. This def-
inition includes any “corporation” or “any person or group of persons acting directly or indirectly in the interest of an employer
in relation to any employe.” Plaintiff contends that UPMC is “any person” acting “indirectly” in the interest of an employer in rela-
tion to any employee.6

UPMC, on the other hand, focuses upon the definitions of employe (“any individual employed by an employer”) and employ (“to
suffer or to permit to work”). It appears to contend that the Act only allows an employee, defined as an individual employed by an
employer, to sue the entity that employed the employee.

The language supports plaintiff ’s position that UPMC is covered by the Minimum Wage Act. Plaintiff is an individual who is
employed by Shadyside Hospital because only Shadyside Hospital suffers or permits plaintiff to work. Since plaintiff is an employ-
ee of Shadyside Hospital, she is entitled to bring a civil action against “her employer” which is defined to include any person act-
ing “indirectly, in the interest of an employer in relation to any employe.” 43 P.S. §333.103(g) (emphasis added).

Furthermore, a legislative intent to reach those who have made the decision to pay an employee less than the wage payments
required under the Act is shown through the use of a definition of employer that includes persons acting indirectly in the interest
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of the employer in relation to the employee. The reading of the term employer in this fashion is consistent with the provisions of
the Minimum Wage Act governing penalties (§333.112(b)) which provide that any “employer or the officer or agent of any corpo-
ration” who pays or agrees to pay less than the minimum wage shall upon conviction in a summary proceeding be sentenced to pay
a fine or to undergo imprisonment.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 22nd day of February, 2010, it is ORDERED that UPMC’s preliminary objections seeking dismissal of Counts I and II

are overruled.
BY THE COURT:
/s/Wettick, J.

1 I wish to thank counsel for furnishing briefs that succinctly and competently present the respective positions of their clients and
for their effective presentations at oral argument.
2 At this stage of the litigation, I do not consider whether plaintiff would be able to raise a claim under the Wage Payment Law upon
a showing that UPMC exercised control over the day-to-day operations of Shadyside Hospital, that Shadyside Hospital was not a
financially independent entity, or other related theories.
3 It appears that UPMC challenges the allegations that the policies that are the subject of plaintiff ’s complaint are mandated by UPMC.
4 See 1 Pa.C.S. §1928(c) which provides that legislation shall be liberally construed to effect its objects.
5 UPMC relies on Commonwealth v. Pro-Pak Foods, Inc., 65 D&C2d 494 (C.P. Dauphin 1974), where the Dauphin County Common
Pleas Court ruled that a parent corporation could be subject to the Wage Payment Law only upon an instrumentality theory of
ignoring the corporate entity. In that case, the Commonwealth did not appear to make the arguments which plaintiff makes in this
case, and I do not find the Court’s reasoning to be convincing, assuming that it was addressing a situation in which the subsidiary
failed to pay wages because of decisions made by the parent.
6 The term person, defined in the Statutory Construction Act at 1 Pa.C.S. §1991, provides that a person “includes a corporation,
partnership, limited liability company, business trust, other association, government entity (other than the Commonwealth), estate,
trust, foundation or natural person.”

In Re: In the Interest of: M.S., a minor
Recusal Request—Evidence of Delinquency—Aggravated Assault

1. M.S., a minor, was involved in three separate incidents at school, during two of which she struck school personnel with her
crutches.

2. In 2007, M.S. had committed a series of similar delinquent acts and a local police officer contacted the judge asking whether
the police should file a petition alleging delinquency. The judge’s staff told the officer that a petition should be filed if warranted.
A petition was filed and the judge recused herself, upon request of M.S.’s counsel, to avoid the appearance of impropriety.

3. The judge instructed school personnel to file a delinquency petition based upon testimony at the dependency review hearing.
Thereafter, she refused to recuse herself from hearing the resulting delinquency case.

4. M.S.’s behavior in striking school personnel in the head was sufficient for the court to find that she was guilty of attempting
to cause bodily injury to an employee of a school while acting in his or her employment pursuant to 18 C.S.A. §2502(a)(5).

(Mary K. McDonald)
Nikki A. Tufano for M.S.
Edward T. Smith for the Commonwealth.
No. 2245-03. In the Court of Common Pleas of Allegheny County, Family Division-Juvenile Section.

OPINION
Mulligan, J., January 11, 2010—M.S., a minor, appeals her adjudication of delinquency on the charges of Aggravated Assault,

Indecent Exposure, Simple Assault, Terroristic Threats, and Disorderly Conduct.1

On August 10, 2009, M.S. was adjudicated delinquent on the charges of Aggravated Assault, Indecent Exposure, Simple Assault,
Terroristic Threats, and Disorderly Conduct. On August 17, 2009, I entered a dispositional order placing M.S. on probation, reserv-
ing a determination as to whether the minor should be placed.2 3

At the adjudication hearing on August 10, 2009, various officials from the Highlands School District testified to three separate
incidents which formed the basis for the three delinquency petitions filed against M.S. These incidents occurred on May 13, May
22, and May 26, 2009. The first witness to testify was Debbie Beucker, the assistant principal at Highlands High School. She stat-
ed that she was working on all three dates in question, and that the incident on May 13th began when she was called to the school
auditorium, where M.S. was being held in a pod after she was removed from her classroom. Once Ms. Beucker arrived at the audi-
torium, she observed M.S. exposing herself, as well as being disruptive by turning over tables and verbally harassing school per-
sonnel. On May 22, 2009, Ms. Beucker again interacted with M.S., this time when M.S. was brought to Ms. Beucker’s office after
M.S. refused to go to class. M.S. later assaulted Ms. Beucker by hitting her on the head with a pair of crutches. M.S. also called Ms.
Beucker a profane name, and then spit on her. Ms. Beucker testified to a similar incident on May 26, 2009, when M.S. again refused
to go to class and was brought to her office. M.S., once at the assistant principal’s office, began exposing herself and touching her-
self sexually in front of Ms. Beucker. M.S. also hit Ms. Beucker twice on the head with her crutches. M.S. then hit a security guard
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with a yardstick, and then she hit a principal with her hand. M.S. then told the staff that she was going to blow up the school, and
that she was going to bring a gun to school the next day.

On cross-examination, Ms. Beucker described M.S.’s physical limitations, testifying that M.S. arrives at the school in an Access
van, enters the school in a wheelchair, and then is on crutches for the rest of the school day. Ms. Beucker also testified that M.S. has
vision problems. Describing being hit by the crutches in her office, Ms. Beucker stated that while her injuries were not severe, she
did have a bump on her head following the assault and that it hurt to be hit by the crutches. Ms. Beucker found that despite her phys-
ical limitations, M.S. was able to forcefully swing the crutches and turn over tables. Ms. Beucker similarly described the incident
on May 26th, and stated that she once again received a bump on her head, this time from being struck twice with crutches.

Amanda Coulter, a teacher at Highlands High School, described the extent of her involvement with M.S. on the three dates in
question. On May 13, 2009. Ms. Coulter recalled being called to assist M.S., who was refusing to go to class. Upon approaching the
minor, Ms. Coulter was spit upon by M.S. and M.S. proceeded to hit Ms. Coulter with her crutches. On May 22, 2009, Ms. Coulter
was again called to assist M.S., and M.S. spit on her, tried to hit her, and verbally harassed her. On the 26th, Ms. Coulter stated she
was hit by a yardstick by M.S. in the assistant principal’s office. On cross-examination, Ms. Coulter stated she did not receive any
injuries from these scuffles.

Following Ms. Coulter’s testimony, Stacia Boguslowski testified to the incidents on May 13 and May 22, 2009. On May 13, 2009,
Ms. Boguslowski stated that she accompanied M.S. to the auditorium, and after arriving at the auditorium, M.S. became angry and
began turning over tables and swinging her arms and crutches. M.S. was trying to hit various members of the faculty according to
Ms. Boguslowski. On May 22nd, Ms. Boguslowski witnessed the incident where M.S. hit Ms. Beucker in the face with her crutch-
es. In addition, on May 22nd Ms. Boguslowski testified that she too was spit upon, and hit on the side of the face by M.S.

Following Ms. Boguslowski’s testimony, and testimony by additional members of the faculty which related identical stories with
respect to the dates and incidents in question, I found M.S. delinquent on the charges of aggravated assault, terroristic threats, sim-
ple assault (one of the individuals assaulted was not school personnel), indecent exposure, and disorderly conduct. I did not find
that M.S.’s cane or crutches were dangerous weapons, but I did find that M.S. attempted to cause bodily injury by swinging her
crutches and striking school personnel in the face and head with her crutches and her hands. I also found M.S. in need of treat-
ment, rehabilitation, and supervision, and thus delinquent.

In her statement of matters complained of on appeal, M.S. alleges two categories of error.4 M.S. first avers that I erred by not
recusing myself in this matter. M.S. uses as support for her recusal request the fact that I had previously recused myself in a delin-
quency proceeding involving M.S. in 2007.

On April 11, 2007, I issued a Permanency Review Order in M.S.’s dependency proceeding that stated, among other things, that
M.S.’s school was to take appropriate disciplinary action when necessary, and was expected to file charges should it become nec-
essary in order to control M.S.’s behavior.5 Subsequent to that order, M.S. committed a similar series of delinquent acts as the ones
alleged in this petition (striking teachers with her fists, using lewd language, etc.). An officer from the Harrison Township Police
Department phoned my office and asked whether the police should file a petition with respect to M.S.6 I instructed my staff to
inform the officer that charges should be filed if the circumstances warranted it. A delinquency petition was later filed.

When the petition was scheduled to be heard, M.S.’s counsel sought, and I granted, my recusal. While I did not believe that I was
biased or lacked impartiality, given the nature of the extra judicial communications between the police and my office, in an abun-
dance of caution, I recused myself due to the perception of impropriety which the ex parte communication could have triggered.7

M.S. alleges in her 1925(b) statement that I should have again recused myself in the this matter. At a dependency review hear-
ing on May 15, 2009, I heard testimony from various school personnel about the difficulty in controlling M.S., and that they were
at a loss as to what to do with her. At the hearing, I instructed the caseworker to take the school principal to the delinquency intake
department in order to file delinquency petitions. My June 12, 2009 order in the dependency proceeding reflected that the proba-
tion officer was directed to file the charges which were already in process so that the case could be heard and resolved.

M.S. alleges in her 1925(b) statement that the same reasons that led to my recusal in 2007 were in play in this case. While
recusal may not have even been necessary in the 2007 case, the circumstances here were different. The entire reason for my
recusal in 2007 was the nature of the communication between the police and my office and the appearance of impropriety that may
have come from that communication. Because the officer called my office outside of a court proceeding and asked about filing
these charges, I determined that this communication was extra judicial and could lead to an appearance of impropriety. Here, all
of the alleged communications which led to the filing of this petition took place within the courtroom in M.S.’s dependency pro-
ceeding and was on the record. Simply because I am privy to some details of the case through my role as M.S.’s dependency judge
does not render me unable to be an impartial arbiter in the delinquency matter.8

A party asserting that the trial judge must be disqualified bears the burden of producing evidence establishing bias, prejudice,
or unfairness necessitating recusal. Hall v. Hall, 482 A.2d 974 (Pa.Super. 1984). The alleged bias must stem from an extrajudicial
source and result in an opinion on the merits on some basis other than what the judge learned from his participation in the case.
Municipal Publications, Inc. v. Snyder, 469 A.2d 1084 (Pa.Super. 1983). This extrajudicial bias is bias that is not derived from evi-
dence or the conduct of the parties that the court observes in the course of the proceedings.

The opinions and rulings that I have made in this case were based entirely on the evidence presented and free from any extra-
judicial bias. In the 2007 correspondence with the police, the communication did not produce any sort of bias, but the communica-
tion was certainly outside of the walls of the courtroom and therefore a perception of impropriety could be formed. Therefore, even
though I was not biased, I still decided not to hear that particular case. Here, everything was on the record so no such perception
could have been formed. Further, the overwhelming evidence presented in the delinquency proceeding makes it obvious that my
decision was based on the evidence presented in court.

M.S.’s second allegation of error is that the evidence presented at the August 10, 2009 delinquency hearing did not support a
finding of delinquency on the charges of aggravated assault.9 A person is found delinquent of aggravated assault, l8 Pa.C.S.A.
§2502(a)(5), if he/she attempts to cause or intentionally or knowingly causes bodily injury to a teaching staff member, school board
member or other employee, including a student employee, of any elementary or secondary publicly-funded educational institution,
any elementary or secondary private school licensed by the Department of Education or any elementary or secondary parochial
school while acting in the scope of his or her employment or because of his or her employment relationship to the school. The entire
purpose of the above section is to recognize that one who attempts to intentionally cause any bodily injury (serious or not) to school
personnel is guilty of aggravated assault whether or not he or she succeeds.

Here, M.S. alleges that because she did not cause bodily injury, and because she did not attempt to cause bodily injury, as the
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behavior was merely rude and inappropriate, that the charge of aggravated assault was unfounded. While M.S.’s behavior was
rude, inappropriate, and unruly, it was also highly dangerous and the individuals involved are lucky to escape without serious bod-
ily injury. At the August 10, 2009 hearing, Assistant Principal Beucker testified that she was struck twice in the head with crutch-
es, and that this assault left her with a bump on her head. While Ms. Beucker downplayed the seriousness of the event, she did tes-
tify that she received a bump on her head and that the injury hurt. Whether or not the injuries sustained in this incident constitute
bodily injury (and I found they did) M.S. was clearly attempting to cause bodily injury to the individuals involved. This was not a
case where a teacher got in the middle of a fight and was recklessly struck by one of the participants. Here, M.S. in three separate
incidents within the same month struck teachers, aides, and other school staff. She also used dangerous objects, like her crutches,
as weapons against the faculty. The evidence presented during the minor’s adjudication hearing overwhelmingly supports the con-
clusion that she be found delinquent on the charges of aggravated assault, among other offenses. For the foregoing reasons my
August 17, 2009 order should be AFFIRMED.

K.R. Mulligan, J.
Date filed: January 11, 2010

1 While M.S. was found to have committed these delinquent acts, M.S. in her 1925(b) statement of errors complained on appeal
alleges error only with the finding of delinquency on the aggravated assault counts.
2 On November 24, 2009, I placed M.S. at the Schuman Center, a juvenile detention facility, for a period of three consecutive week-
ends with permission to increase or decrease depending on her behavior.
3 M.S., in her 1925(b) statement, does not allege any errors with regards to the Delinquency Commitment order.
4 While the 1925(b) statement contains four (4) allegations of error, allegations (b) and (c) are moot. In issue (b), M.S. alleges that
her motion for recusal, preserved in her 1925(b) statement, did not need to be formally filed in writing. As I am addressing issue
(a) in the body of this opinion, and I told M.S.’s counsel specifically that she need not file the motion as I would deny it, I agree
that the issue is preserved pending appeal. Likewise, any issue of M.S.’s trial counsel being incompetent for not filing the motion
is without merit, as I specifically instructed her not to file said motion as it would be unnecessary.
5 In addition to her physical problems, M.S. is a dependent child due to the fact that her Mother has a drug addiction and her Father
is deceased.
6 The officer was understandably hesitant to file charges against M.S. given her physical limitations, but I have found that M.S.’s
handicaps give her considerably more room to offend than an ordinary student. Part of the overriding theme of this case is the
minor’s belief that no one can do anything to her because of her handicap. While I understand M.S.’s frustration with her handi-
cap and certainly I am sympathetic, it does M.S. no service to disregard criminal behavior because of her disability.
7 The prior case was continued to observe M.S.’s behavior and was subsequently dismissed.
8 It is part of the role of a judge (particularly without a jury in juvenile court) to disregard information which he or she ruled inad-
missible and render a decision based solely on the admissible competent evidence presented.
9 M.S. does not allege any allegations of error with the other delinquency charges, including simple assault, disorderly conduct,
terroristic threats, and indecent exposure.

Commonwealth of Pennsylvania v.
Elroy Layne

Voir Dire—Abuse of Discretion—Hearsay

1. Defendant was sentenced to a mandatory term of life imprisonment for conviction of First-Degree Murder and Burglary.

2. Defendant raised following issues on appeal:

a. Voir Dire Issues – Defendant argued that Court erred in not permitting his attorney to voir dire the jury panel regard-
ing their feelings on interracial marriage. The Defendant is African-American and his estranged wife is not. The fact that
they had been involved in an interracial marriage had no bearing on the Defendant’s guilt or innocence in the murder of
his wife’s boyfriend and was in no way relevant to whether a person was competent to serve on the jury. Court exercised
discretion in denying the voir dire request.

b. PFA Issues – It was not an abuse of discretion for Court to admit PFA order. Although Defendant’s wife was not at home
at the time of the attacks, her children – who were “protected” pursuant to the Order – were, and the Defendant was
excluded from the residence where the attacks occurred. Court acted within its discretion in allowing the testimony of
Beth Keenan, Esquire, the Coordinator of the PFA Office in the Family Division of the Court of Common Pleas.

c. Police Officer Roger Krawchyk’s testimony regarding child’s statements was not made for the truth of the matter, but
rather to further explain his and the other officers’ course of conduct in searching and securing the home. The statements
are clearly within the “course of conduct” rule and were properly admitted.

3. Judgment of sentence was affirmed.
(JoAnn F. Zidanic)

David Spurgeon for the Commonwealth.
Robert L. Foreman for Defendant.
No. CC 200800427. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
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OPINION
McDaniel, P.J., December 2, 2009—The Defendant has appealed from the judgment of sentence entered by this Court on March

9, 2009. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore,
the judgment of sentence must be affirmed.

The Defendant was charged with Criminal Homicide1 and Burglary.2 Following a jury trial held before this Court, the Defendant
was convicted of First-Degree Murder and Burglary. On March 9, 2009, he appeared before this Court and was sentenced to a
mandatory term of life imprisonment. Timely Post-Sentence Motions were filed and were denied by this Court on March 19, 2009.
This appeal followed.

Briefly, the evidence presented at trial revealed that during the late evening hours of December 7, 2007, the Defendant went to
the home of his estranged wife, Angelina to confront her about statements she had purportedly made that she had never loved him.
He brought with him duct tape, pepper spray and a utility knife. When he arrived at the house, located at 21 Queen Street in the
Spring Hill section of the City of Pittsburgh, Angelina was not there, but her new boyfriend, Timothy David Staley, was, as were
her four small children. The Defendant then attacked Staley, beating him and stabbing him repeatedly in locations both outside
and, later, inside the house. The attack was witnessed by Angelina’s 10-year-old son, Charlie.

In the meantime, Angelina had returned home, and upon seeing blood outside her house, remained in her car and called the
police. When the Defendant heard the sirens, he jumped out of a bedroom window and fled into the woods, eventually jumping off
a highway overpass and landing on I-279 North. On autopsy, Staley was found to have 38 stab wounds, which, along with blunt-
force trauma to the head, were determined to be the cause of his death. The Defendant presented a defense of self-defense, averred
that he only stabbed Staley three times, and testified that an unknown attacker inflicted the remaining 35 stab wounds in the short
time between the Defendant’s hearing the sirens and the entry of the police into the home. At the time of the incident, the
Defendant was the subject of a PFA Order which protected Angelina and her four children and which excluded the Defendant from
Angelina’s residence at 21 Queen Street.

On appeal, the Defendant raises a number of issues which are discussed as follows:
1. Voir Dire Issues

Initially, the Defendant argues that this Court erred in not permitting his attorney to voir dire the jury panel regarding their
feelings on interracial marriage. This claim is meritless.

“The scope of voir dire rests in the sound discretion of the trial court, whose decision will not be reversed on appeal absent pal-
pable error…. The purpose of voir dire is solely to ensure the empanelling of a competent, fair, impartial and unprejudiced jury
capable of following the instructions of the trial court.” Commonwealth v. Bomar, 826 A.2d 831, 849 (Pa. 2003).

During voir dire, this Court denied the Defendant’s request to voir dire the jury panel regarding their feelings on interracial
marriage and bi-racial children for the simple fact that it was not relevant to the case at hand. The fact that the Defendant – who
is African-American and Angelina Layne – who is not – had been involved in an interracial marriage had absolutely no bearing on
the Defendant’s guilt or innocence and was in no way relevant to whether a person was competent to serve on the jury. The
Defendant apparently feels that he was convicted because the jurors were racist [much as he testified to believing that all white
people and all police officers were racist (T.T. p. 286, 293)], but such a supposition is completely belied by the evidence and the
eyewitness testimony. This Court was well within its discretion in denying the voir dire request and this claim must fail.

2. PFA Issues
The Defendant raises two (2) claims of error with regard to the PFA: that this Court erred in allowing its admission at all, and

that this Court additionally erred in allowing the testimony of Beth Keenan, Esquire, the Coordinator of the PFA Office in the
Family Division of the Court of Common Pleas. Both are meritless.

As to the Defendant’s initial claim of error regarding the admissibility of the PFA, it is by now well-established that “the admis-
sibility of evidence is a matter for the discretion of the trial court and a ruling thereon will be will be reversed on appeal only upon
a showing that the trial court committed an abuse of discretion…. ‘An abuse of discretion may not be found merely because an
appellate court might have reached a different conclusion, but requires a result of manifest unreasonableness or partiality, preju-
dice, bias or ill-will or such lack of support as to be clearly erroneous.” Commonwealth v. Sherwood, 2009 WL 3682606, p. 9 (Pa.
2009). “Admissibility depends on relevance and probative value…. Evidence is relevant if it logically tends to establish a material
fact in the case, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding
a material fact.” Commonwealth v. Crews, 640 A.2d 395, 402 (Pa. 1994).

In Commonwealth v. Stallworth, 781 A.2d 110 (Pa. 2001), our Supreme Court addressed the admissibility of civil PFA Orders in
criminal cases generally, and particularly those which involved burglary charges. Specifically, the Court held that the PFA Order
was admissible to make out the elements of the burglary charge as well as to show the defendant’s “intent and motive.” It stated:
“As to the burglary prosecution, a person is guilty of burglary if he enters a building or occupied structure with the intent to com-
mit a crime therein, unless the premises are at the time open to the public or the actor is licensed or privileged to enter…. Evidence
that the victim had obtained a court order specifically excluding [the defendant] from her residence was probative of the
Commonwealth’s allegation that [the defendant] entered the residence while not licensed or privileged to do so.” Commonwealth
v. Stallworth, 781 A.2d 110, 118 (Pa. 2001).

In the instant case, although Angelina Layne was not home at the time of the attacks, her children – who were “protected” pur-
suant to the Order – were, and the Defendant was excluded from the residence where the attacks occurred. Under these circum-
stances, the PFA Order was admissible and was properly ruled as such by this Court.

In light of the admissibility of the PFA Order, this Court was well within its discretion in allowing the testimony of Beth Keenan,
Esquire. A review of the record reveals that Ms. Keenan’s very brief testimony simply provided some basic background informa-
tion regarding what a PFA is, and, in the manner of a records custodian, introduced the PFA Angelina Layne had obtained against
the Defendant, identified its protected persons and the excluded residence. Ms. Keenan’s testimony was relevant and was proper-
ly admitted by this Court. These claims must fail.

3. Hearsay Issue
Finally, the Defendant argues that this Court erred in allowing the admission of hearsay testimony. Again, this claim is meritless.

During the testimony of police officer Roger Krawchyk, the following occurred:

Q. (Mr. Spurgeon): When you got upstairs, did you make any observations?
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A. (Officer Krawchyk): Yes. When we got up there, we found an individual laying on the floor bleeding.

Q. And what did you do when you saw that?

A. Checked him. He was unresponsive. There was a little bit of shaking of the arm. He was bleeding profusely.

Q. Did the little boy tell you about who may have done this?

A. Yeah. At that time he said that – 

MR. FOREMAN: Your Honor, may we approach.

THE COURT: You may.

(Sidebar discussion held on the record.)

MR. FOREMAN: I object to hearsay. Some of it, I have not objected to as to why the officer did what he did. This is pure-
ly a narrative from a non-witness, the little boy.

MR. SPURGEON: Charlie is telling him what happened, where the person is and what he did as a result. It’s not being
introduced as hearsay. It’s the natural course of events as to why the officer did what he did.

THE COURT: I will overrule the objection. Charlie will be here to testify?

MR. SPURGEON: That’s correct.

(Sidebar discussion concludes.)

Q. So you come in contact with the little boy?

A. Yes.

Q. And he indicated what?

A. As to the gentleman who did it, a man by the name of EJ was still in the house, possibly in the third floor of the house.

Q. What did you guys do with that information?

A. At that time we started to go – we notified dispatch that the individual is possibly still in the house. I believe at that
time the lieutenant closed off the area. As we started to check the house, two officers in front of me started to go upstairs. 

I opened the rear door located right in that room to make sure the individual would not jump out the window…

(T.T. p. 28-30)
The Pennsylvania Rules of Evidence define hearsay as “a statement, other than one made by the declarant while testifying at

the trial…offered in evidence to prove the truth of the matter asserted.” Pa.R.Evid. 801(c). “The purpose for which evidence is
offered determines its admissibility.” Commonwealth v. Carson, 913 A.2d 220, 258 (Pa. 2006). “Certain out-of-court statements
offered to explain a course of conduct are admissible as an exception to the hearsay rule as those statements are not offered for
the truth of the matter asserted; they are offered to show information upon which the police acted.” Commonwealth v. Shotwell,
717 A.2d 1039, 1042 (Pa.Super. 1998).

As reflected in the record, Officer Krawchyk’s testimony regarding Charlie’s statements was not made for the truth of the mat-
ter, but rather to further explain his and the other officers’ course of conduct in searching and securing the home. The statements
are clearly within the “course of conduct” rule and were properly admitted. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §2501
2 18 Pa.C.S.A. §3502
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In Re: Pittsburgh Citizen Police Review Board
Pittsburgh Citizen Police Review Board—Subpoena—§§228-229 of Home Rule Charter of the City of Pittsburgh

1. Following the City of Pittsburgh’s hosting of the G-20 meeting in September of 2009, the Citizen Police Review Board served
subpoenas upon the Chief of Police of the City of Pittsburgh seeking arrest reports and related documents as well as documents
related to activities of police officers from other jurisdictions serving temporarily as Pittsburgh officers.

2. The City of Pittsburgh would not honor the subpoenas because no complaint had been filed against the police. Section of the
Home Rule Charter stating the purpose of the Board included conducting investigations in the absence of a complaint and was
enacted by City Council without authority.

3. Interpreting the applicable provisions of the Home Rule Charter, the Court held that the purpose of the 1997 Amendments
was to improve the relationship between the police department and the community and that the language thereof stated that the
Board was authorized to investigate matters not involving a complaint.

(Lynn E. MacBeth)

Hugh F. McGough for Pittsburgh Citizen Police Review Board.
Paul D. Krepps, Allen E. Johnson, Daniel D. Regan, John F. Doherty, Michael Kennedy.
Wendy Kobe for Nathan E. Harper, Chief, City of Pittsburgh Bureau of Police.
No. GD 10-001338. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, Jr., J., March 18, 2009—The Motion of the Pittsburgh Citizen Police Review Board to Enforce Compliance With

Subpoena is the subject of this Opinion and Order of Court.
In a referendum election held on May 20, 1997, voters of the City of Pittsburgh approved an amendment to Article 2 of the City’s

Home Rule Charter creating the Pittsburgh Citizen Police Review Board (“Police Review Board”).
The relevant provisions of the referendum are set forth in §§ 228-229 of the Home Rule Charter:

§ 228. INDEPENDENT CITIZEN REVIEW BOARD.

There is established an Independent Citizen Review Board, comprised of seven members reflecting Pittsburgh’s
diversity, for the purpose of receiving, investigating and recommending appropriate action on complaints regarding
police misconduct and for the purpose of improving the relationship between the police department and the commu-
nity. The members shall serve four year staggered terms and serve until the appointment of their successors. Four of
the seven appointments shall be made from a list of nine nominations submitted to the Mayor by City Council.
Members shall be residents of the City, shall not be employed by the City or any of its Authorities, and shall serve with-
out compensation.

§ 229. POWERS OF INDEPENDENT CITIZEN REVIEW BOARD.

The Board shall:

a. Investigate selected complaints filed by individuals alleging police misconduct;

b. Establish a mediation program pursuant to which a complainant may voluntarily choose to resolve a complaint by
means of informal conciliation;

c. Provide advice and recommendations to the Mayor and the Chief of Police on policies and actions of the Police
Bureau, including recommendations on police training, hiring and disciplinary policies and specific recommendations
of discipline for individual officers; provided, however, the Mayor and the Chief of Police shall retain full and ultimate
authority to set disciplinary policies or take other actions deemed appropriate relative to the Police Bureau.

d. Hold public hearings, subpoena witnesses and compel their attendance, administer oaths, take the testimony of any
person under oath and in connection therewith require the production of evidence relating to any other matter under
investigation or any questions before the board and do all other things necessary to fulfill its purpose.

The Board shall employ and supervise a staff including a solicitor, as necessary. The Board shall adopt procedures
and rules necessary to fulfill its purpose. City Council may by ordinance adopt regulations to effectuate this Charter
provision.

The final sentence of § 229 provides that “City Council may by ordinance adopt regulations to effectuate this Charter provision.”
Through an Ordinance effective August 15, 1997, Council adopted legislation to implement the Charter provisions governing the
Police Review Board. Ordinance 29-1997 is set forth at §§ 661.01-662.13.

For purposes of this litigation, the relevant provision is set forth at § 662.05(0) which reads as follows:

(o) The Board, upon motion receiving an affirmative vote of at least four (4) members, may:

(1) Initiate investigations of incidents of Police Misconduct for which no complaint has been filed;

(2) Initiate studies, investigations, hold public hearings and make recommendations on policy matters, including improve-
ment of the relationship between the police department and the community, police training, hiring and discipline.

In September 2009, the Group of 20 Finance Ministers and Central Bank Governors (“G-20”) met in Pittsburgh. During and
after the G-20 meeting, more than 200 persons were arrested. The Police Review Board received numerous complaints of alleged
police misconduct. On October 20, 2009 and November 10, 2009, the Police Review Board held public hearings regarding
police/citizen encounters connected to G-20 activities. These hearings were held in connection with a Board-initiated investigation
of the policies, procedures, and circumstances surrounding the police/citizen encounters.

Through a subpoena to the Chief of Police of the City of Pittsburgh, the Police Review Board sought two categories of informa-
tion.1 The first category is arrest reports and related documents pertaining to twenty-nine arrests made in connection with G-20
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activities.2 The second category is large numbers of documents relating to the G-20 activities of the City of Pittsburgh Police and
police officers from other jurisdictions serving temporarily as Pittsburgh Police Officers. The second category includes a roster of
all police officers serving under Pittsburgh command, the chain of command, training records, summary of injuries reported by
officers, procedures relating to the use of chemical agents, LRAD, and canines and the operational/dispersal plans for Oakland and
Lawrenceville. These documents are relevant for an overall review of the manner in which law enforcement responded to G-20
activities. The subpoena is attached as Attachment 1 to this Opinion.

At the direction of the Mayor of the City of Pittsburgh, counsel for the City has taken the position that the City shall not honor
these subpoenas because the Police Review Board has exceeded its authority in issuing subpoenas for an investigation initiated by
the Board. It is the position of the Mayor that the role of the Police Review Board is limited to investigating verified complaints of
police misconduct.

Counsel for the Police Review Board contends that the City’s position ignores several provisions of the 1997 Ordinance, includ-
ing § 662.05(0) set forth on pages 2-3 of this Opinion, which permits the Board to initiate investigations of incidents of police mis-
conduct for which no complaint has been filed and to initiate studies, investigations, hold public hearings, and make recommenda-
tions on policy matters, including improvement of the relationship between the police department and the community, police
training, hiring, and discipline.3

At oral argument at which a court reporter was present, counsel for the City conceded that this provision of the 1997 Ordinance
permits the Board to investigate police officers’ responses to G-20 activities. However, it is the City’s position that City Council had
no authority to enact § 662.05(0) and other provisions within this Ordinance authorizing the Police Review Board to initiate any
investigations of incidents for which no complaint has been filed. Consequently, it is not compelled to comply with the provisions
of any subpoena seeking documents that do not arise out of an incident for which a complaint has been filed.

The controlling issue in this case is whether the 1997 Amendments to the Home Rule Charter establishing an Independent
Citizen Review Board authorize City Council to adopt an ordinance giving to the Police Review Board the power to initiate inves-
tigations of incidents of police misconduct for which no complaint has been filed, and to initiate studies and investigations for the
purpose of making recommendations on policy matters that may improve the relationship between the police department and the
community, including matters involving police training, hiring, and discipline.

The parties disagree as to the meaning of the language in § 228 of the Home Rule Charter establishing an Independent Citizen
Review Board “for the purpose of receiving, investigating and recommending appropriate action on complaints regarding police
misconduct and for the purpose of improving the relationship between the police department and the community.”

It is the position of the City that prior to the 1991 Amendment to the Home Rule Charter, the relationship between the police
department and the community was impaired because there was no place within the City where complaints of police misconduct
would be considered. The sole purpose of § 228 was to improve the relationship between the police department and the communi-
ty by creating a place where complaints of police misconduct would be considered by an independent body.

It is the position of the Police Review Board that § 228 refers to two purposes. First, the Board is authorized to considered indi-
vidual complaints regarding police misconduct. Second, the Board may initiate studies and investigations and make recommenda-
tions involving police practices that may improve the relationship between the police department and the community.

The language of § 228 clearly supports the Police Review Board’s construction of § 228. The word purpose is used twice.
Furthermore, each purpose addresses a different question: Question 1—Is the Board authorized to investigate and make recom-
mendations concerning specific complaints regarding police misconduct; and Question 2—Is the Board authorized to consider and
make recommendations regarding police practices.

In addition, § 229 supports only the Police Review Board’s reading of § 228.
As to Question 1, § 229(a) provides the same answer as is provided in § 228; namely that the Board shall “investigate selected

complaints filed by individuals alleging police misconduct.”
As to Question 2, § 229(c) requires the Board to “Provide advice and recommendations to the Mayor and the Chief of Police on

policies and actions of the Police Bureau, including recommendations on police training, hiring and disciplinary policies….” The
provision would need to disappear before I could rule that the Board was only authorized to investigate selected complaints filed
by individuals alleging police misconduct.4

The City also contends that certain documents cannot be produced because the G-20 Summit was designated a National
Special Security Event by the Secretary of the United States Department of Homeland Security and that many of the documents
which the Police Review Board requests are United States Secret Service documents that the City of Pittsburgh may not unilat-
erally divulge.

If the City believes that certain documents cannot be produced because they are privileged under federal law, the City
shall prepare a Privilege Log which identifies each document and sets forth the basis for the claim that the document cannot
be produced.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 18th day of March, 2010, it is hereby ORDERED that the Motion to Enforce Compliance With Subpoena issued to Nathan

E. Harper, Chief of the Pittsburgh Bureau of Police, is granted and the documents described in this Subpoena shall be produced
within twenty (20) days. Specific documents may be withheld if identified in a Privilege Log.

BY THE COURT:
/s/Wettick, J.

1 Section 662.07 of the 1997 Ordinance permits the Board to issue subpoenas.
2 Only five of these twenty-nine persons who were arrested filed complaints with the Police Review Board.
3 At least four members of the Board voted to initiate the investigation that is the subject of this Opinion.
4 Under accepted rules for construing any law, every law shall be construed, if possible, to give effect to all its provisions, 1 Pa.C.S.
§ 1921(a); 1 Pa.C.S. § 1922(2). Also, in construing a constitution, effect must be given to all of its provisions whenever possible.
Jubelirer v. Rendell, 953 A.2d 514, 528 (Pa. 2008); In re Larsen, 812 A.2d 640, 649 (Pa. Spec. Trib. 2002).
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CPRB #: 325-09
Inquiry into Community/Police Relations during the
G-20 period of 9/19/09 through 9/26/09 Authorized 10/27/09.

SUBPOENA
CITIZEN POLICE REVIEW BOARD
818 Fifth Avenue, Suite 400, Pittsburgh, PA 15219
412-765-8023 (V)       412-765-8059 (F)

This Subpoena is issued pursuant to the authority of the CITIZEN POLICE REVIEW BOARD at Title Six, Article VI of the
Pittsburgh Code as authorized by Sections 228-230 of the Home Rule Charter of the City of Pittsburgh and in accord with the Rules
and Operating Procedures of the CITIZEN POLICE REVIEW BOARD.

TO: Nathan E. Harper, Chief of Police
Pittsburgh Bureau of Police, 1203 Western Avenue, Pittsburgh, PA 15233

You are hereby directed to deliver the following to the CITIZEN POLICE REVIEW BOARD at 816 Fifth Avenue, Suite 400,
Pittsburgh, PA 15219 no later than 5:00 p.m. on 12/16/09:

Documents and information related to policies, procedures, planning, training, supervision, deployment, outcomes and
related influences and factors affecting police/civilian encounters during the G-20 period of 9/19/09 through 9/26/09 as
detailed in the attached Exhibits:

Exhibit A: List of specific reports related to 29 specified incidents originally directed to Ms. Kathy Kraus (Manager,
Office of Municipal Investigations) in a request dated 11/5/09.

Exhibit B: “G-20 Related Document and Information Request of the Pittsburgh Bureau of Police” originally submitted to
the attention of Dep. Chief Paul Donaldson in a request dated 11/9/09.

This subpoena shall remain in effect until the issuing authority releases you. Failure to comply with this subpoena may result
in the CPRB petitioning the Court of Common Pleas for enforcement of it and may subject you to contempt of court charges.

Issued on December 1, 2009 by
Marsha V. Hinton, Chair

EXHIBIT 1
ATTACHMENT 1

EXHIBIT A
To: Kathy Kraus
From: Beth Pittinger
Date: 11/5/09
Subject: Document Request G-20 Related Incidents

The CPRB authorized an inquiry into the policies, procedures and circumstances of police/citizen encounters during the
G-20 period. Accordingly I am requesting copies of the following reports and ask that they be forwarded at your earliest
convenience but no later than Wednesday, 11/25/09
If you have any questions, please call me, 412-765-8023.
Thank you.
Elizabeth C. Pittinger    11/05/09

The CPRB Requests copies of the following
Incident, Arrest, Investigative Reports and Subject Resistance Reports related to G-20:

Incident # Incident #

09-227084 09-228115

09-227109 09-228126 Arrest report rec’d – need 3.0

09-227134 09-228127

09-227149 09-228164

09-227209 09-228204

09-227219 09-228260

09-227280 09-228296

09-227315 09-228297

09-227353 09-228299

09-227420 09-228300

09-227424 09-228344

09-227465 09-228347

09-227483 09-228379

09-227511 09-228380

09-227649 Arrest report rec’d – need 3.0
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EXHIBIT B
G-20 Related Document and Information Request of the Pittsburgh Bureau of Police

The CITIZEN POLICE REVIEW BOARD has authorized a formal inquiry into the policies and procedures guiding law enforce-
ment and security measures before, during, and after the September 2009 meeting of the G-20 in Pittsburgh.

Accordingly, as executive director of the CITIZEN POLICE REVIEW BOARD, I am requesting that the following documents
and information be provided to me by the Pittsburgh Bureau of Police no later than Wednesday, December 2, 2009.

1. A master roster of all police officers serving under Pittsburgh command during the G-20 period of 9/19/09 through
9/26/09 with the following details (electronic form preferred to allow convenience of grouping to assignments):

a. Full Name of the officer

b. G-20 ID number

c. Original jurisdiction of employment and ID number within original jurisdiction

d. Assigned G-20 shift/detail/unit

e. Period of official service in Pittsburgh

2. Roster of all officers authorized to carry less lethal weapons during the G-20 operation:

a. Please include the pre-requisite criteria necessary to receive authorization

b. Full Name of each officer

c. G-20 ID number

d. Original jurisdiction of employment and ID number within jurisdiction

e. Assigned G-20 shift/detail/unit

3. The chain of command by operational duty assignment, detail, and sector (if distinguished from assigned detail).

a. Please identify and include each operational division.

b. Please identify by name, rank, and G-20 ID number, the individual supervisors of each division, unit, and detail.

c. Please identify by name, rank, and G-20 ID numbers, the designated chain of command with the authority:
i. To declare an unlawful assembly

ii. To authorize an emergency police response

iii. To order mass arrests and use of force.

4. G-20 related police training records:

a. Subject matter of each session

b. Identify each instructor by name, agency affiliation, and instructional topic.

c. Length of each topical session (please distinguish classroom and field training sessions)

d. Objectives of the training session

e. Roster of attending officers
i. Full Name

ii. G-20 ID number

iii: Original jurisdiction of employment and ID number within original jurisdiction

5. Summary of injuries reported by officers describing (no personally identifiable information is sought by this request):

a. The nature of each reported injury

b. The severity of each reported injury

c. The stated cause of each reported injury

d. Whether emergency treatment was rendered in a hospital emergency department

e. Please identify mode of transportation provided for each injury requiring emergency treatment (EMS, personal
vehicle or police transport)

6. A copy of the orders, authorization, and procedures related to:

a. Accountability measures (ID armbands, arrest photos, articulated supervisory measures ordered to assure adher-
ence to accountability measures).

b. The use of chemical agents for crowd/riot control

c. The use of LRAD for crowd/riot control

d. The use of canine for crowd/riot control

e. The use of all instruments of force and criteria for their deployment

f. The log of authorization for incremental elevations of force deployed
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g. The operative definition of “unlawful assembly” as applied to G-20.

7. Please provide deployment reports and/or logs related to the Long Range Acoustic Device (LRAD) which include:

a. Locations of each LRAD deployment

b. Duration of active LRAD warning tone in each deployment

c. Decibel setting for the LRAD hailing function

d. Decibel setting warning tone for each deployment

8. Inventory of equipment purchased and used:

a. Inventory of all new equipment and munitions purchased under the G-20 umbrella (include personal protective
equipment, LRADs, vehicles, chemical agents, less lethal munitions, etc.)

b. Beginning inventory of all less lethal munitions by type and designated for the operation.

c. Ending inventory of all less lethal munitions by type and designated for the operation.

9. A copy of the operational dispersal plan for Oakland that includes:

a. Distinctions (if any) for the 9/24/09 and 9/25/09 incidents

b. Unit assignments: staging and deployment posts

c. Identity of supervisors for each unit

d. Designated (or intended) routes of egress for dispersing people

e. Tactical protocol for the operations

10. A copy of the operational plan for Lawrenceville on 9/24/09 that includes:

a. Unit assignments: staging and deployment posts

b. Identity of supervisors for each unit

c. Designated (or intended) routes of egress for dispersing people

d. Tactical protocol for the operations

11. A copy of the Emergency Declaration by the Mayor.

12. A copy of all mutual aid agreements and/or contracts executed with any and all visiting agencies providing police offi-
cers and/or police support.

13. A copy of the insurance policy covering the City’s risks related to G-20 security and law enforcement activities.

14. Complete list of demonstration, assembly, protest and march permit applications with following status per application:

a. Name applicant

b. Date received by the City and name of person who received the application

c. Disposition of Application

d. Date of disposition

e. Person effecting the disposition of the application

f. Litigation outcome of the disposition, if applicable

15. A copy of the officer’s handbook that was distributed to visiting officers.

16. Copies of intelligence reports and/or briefings and/or logs related to G-20 security risks or threats conveyed to com-
manders, supervisors and police officers:

a. In the four weeks prior to the 9 day G-20 period

b. Immediately prior to the declarations of unlawful assemblies on 9/24 and 9/25.

17. Copies of all arrest and related investigative reports related to G-20 operations filed during the 9 day G-20 period.

18. Copies of all Subject Resistance/Use of Force reports filed by venue and/or individual arrests of record:

a. Please include projectile discharge reports for all projectiles fired

b. Please include deployment reports for OC vapor and smoke grenades

c. If the Subject Resistance report does not include documentation of medical clearance for those affected by gas or
smoke or hit by baton rounds please include the investigative report documenting same.

19. Please provide a copy of any internal review reports on G-20 operations, including the report presented to the National
Policing Improvement Agency in the UK.

Submitted by:
Elizabeth C. Pittinger
Executive Director CPRB
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Arrow Financial Services, LLC v.
Virginia Hairston

Pa. R.C.P. 237.5—Petition to Strike Default Judgment—Requirements of Notice of Praecipe to Enter Default Judgment

Default judgment was stricken for Plaintiff ’s failure to comply with language prescribed in Pa. R.C.P. 237.5 by adding addition-
al language, despite Rule’s requirement that notice of intention to file the praecipe only be “substantially in the following form.”

(Lynn E. MacBeth)
David Apothaker for Plaintiff.
Gregory T. Artim for Defendant.
No. AR 09-013989. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, Jr., J., March 29, 2009—Defendant’s petition requesting that I set aside the default judgment entered against defendant is
the subject of this Opinion and Order of Court.1

Defendant seeks to strike the default judgment on the ground that the Important Notice that plaintiff sent to defendant did not
comply with the requirements of Pa.R.C.P. No. 237.5 because it contained additional language not set forth in Rule 237.5.2

Under Pa.R.C.P. No. 237.1(a)(2), no default judgment for failure to plead shall be entered by the Prothonotary unless the
praecipe for entry of a default judgment includes a certification that a written notice of intention to file the praecipe was mailed
or delivered to the defendant. Rule 237.5 provides that the notice shall be substantially in the following form:

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN APPEARANCE PERSONALLY
OR BY ATTORNEY AND FILE IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE
CLAIMS SET FORTH AGAINST YOU. UNLESS YOU ACT WITHIN TEN DAYS FROM THE DATE OF THIS NOTICE,
A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND YOU MAY LOSE YOUR PROPERTY
OR OTHER IMPORTANT RIGHTS.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER, GO TO
OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION
ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE YOU WITH INFOR-
MATION ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE
OR NO FEE.

(Name of Office)                                                                                                             

(Address of Office)                                                                                                         

(Telephone Number)                                                                                                      

(Signature of Plaintiff or Attorney)                                                                                

(Address)                                                                                                                       

The notice which plaintiff furnished included an additional initial paragraph:

NOTICE, RULE 237.5
NOTICE OF PRAECIPE TO ENTER JUDGMENT BY DEFAULT

Date of Notice: January 13, 2010
IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN APPEARANCE PERSONALLY
OR BY ATTORNEY AND FILE IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE
CLAIMS SET FORTH AGAINST YOU. UNLESS YOU ACT WITHIN TEN DAYS FROM THE DATE OF THIS NOTICE,
A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND YOU MAY LOSE YOUR PROPERTY
OR OTHER IMPORTANT RIGHTS.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE, IF YOU DO NOT HAVE A LAWYER, GO TO
OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION
ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE YOU WITH INFOR-
MATION ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO ELLIGIBLE PERSONS AT A REDUCED FEE
OR NO FEE.

Lawyer Referral
The Allegheny County Bar Association
3rd Floor Koppers Bldg., 436 Seventh Avenue, Pittsburgh, PA 15219 — 412-261-5555

DAVID J. APOTHAKER, ESQUIRE
APOTHAKER & ASSOCIATES, PC
A Law Firm Engaged in Debt Collection
520 Fellowship Road C306, Mount Laurel, NJ 08054 — (800) 672-0215
Attorney for Plaintiff
Attorney ID #38423
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Defendant contends that the default judgment should be stricken because of noncompliance with Rule 237.5. Plaintiff contends
that the judgment should not be stricken because Rule 237.5 only requires that the notice be substantially in the form set forth on
pages 1-2 of this Opinion. According to plaintiff, its notice was substantially in the form set forth in Rule 237.5. In fact, the addi-
tional language compliments the language within the Rule’s Important Notice.

At oral argument, defendant’s counsel advised me his client, a seventy-eight year old unsophisticated litigant, told him that she
thought this notice meant that a judgment had been entered against her. Obviously, the fact that the defendant made that statement
to her counsel does not mean that this is what the defendant believed. However, I cannot rule out the possibility that the addition-
al language creates confusion for some defendants. Because it is in bold type and is the first portion of the notice, it may cause a
defendant to believe that a judgment has already been entered. Thus, the additional language referring to a judgment that will be
entered does not apply.

To the layperson, a “notice of praecipe” to enter judgment by default has little meaning. It does not necessarily mean that this
is a notice of an intention to enter a default judgment at a later date. It may be even more likely to mean to the layperson that this
is what has already occurred.

The first line’s reference in bold print to a notice of praecipe to enter judgment by default is confusing. This confusion may alter
the intended impact of the Important Notice which emphasizes that the defendant has ten additional days in which to act before
any judgment will be entered against the defendant.

The words of the Important Notice were chosen with care. According to Explanatory Comment—1994, the “form of notice is
universal, applying to all…defendants…whether represented or not and without distinction as to their degree of education or
sophistication.” The purpose of the Important Notice is to inform “the defendant of the need for action, the consequences of default
and where he can obtain a lawyer.”

The requirement that the defendant use the language of the Important Notice within Rule 237.5 is a requirement that can be
easily met. There is no reason for a plaintiff to add to or otherwise alter the Important Notice and there is no reason for courts to
be put in a position of trying to decide whether additional or modified language is harmless.

The requirement of the use of a universal form means that the language “substantially in the following form” comes into play
only where there are misspellings or omissions of a word if the omission does not change the impact of the Important Notice. For
example, the Important Notice may state that judgment may be entered “without hearing” where it should have stated “without a
hearing.”

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 29th day of March, 2010, it is hereby ORDERED that the default judgment entered in these proceedings is stricken.

Defendant’s proposed Answer and New Matter attached to Motion to Open Judgment is deemed filed. Arbitration hearing is sched-
uled for May 19, 2010 at 9:00 A.M., 523 Courthouse.

BY THE COURT:
/s/Wettick, J.

1 At oral argument, defendant’s counsel correctly referred to the petition as a petition to strike default judgment.
2 I am deciding defendant’s petition through an opinion because it involves a recurring issue, and at oral argument counsel for
plaintiff asked me to reconsider my rulings, made without opinions, in other cases striking default judgments.

Gary A. Sippel v.
Franklin Park Borough v.

P/6 Investments, L.P.
Land Development Application—Ambiguity in Language of Zoning Ordinance—Zoning Law—Municipalities Planning Code

Pursuant to Section 10603.1 of the Pennsylvania Municipalities Planning Code, an ambiguity in the meaning of a zoning ordi-
nance must be resolved in favor of the applicant. Desousa v. Zoning Hearing Board of Whitehall Township, 339 A.2d 650
(Pa.Cmwlth, 1975).

(Lynn E. MacBeth)
Andrew F. Szefi for the Appellant.
R. Max Junker for Appellee.
Stacey M. Noble for Intervenor.
No. SA09-000469. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 4, 2009—This appeal arises from the decision of the Borough Council of the Borough of Franklin Park to

grant approval for Intervenor, P/6 Investments, L.P.’s, Land Development Application dealing with their property at 2404
Nicholson Road, located in the municipality. That decision approved Intervenor’s application to build and operate a self-stor-
age/mini-warehouse facility on 5.640 acres of vacant land. Appellant contends that the Borough Council’s decision constituted an
abuse of discretion and an error of law under the Borough of Franklin Park Zoning Ordinance Sections 212-30J(2)–(3).

Intervenor proposes to construct and operate a 7 building, 540 unit, self-storage/mini-warehouse facility on property located at
2404 Nicholson Road in the Borough of Franklin Park. The property is located in an M-1 residential/commercial district. Self-stor-
age/mini-warehouse facilities are permitted as-of-right in M-1 zoning districts in the Borough of Franklin Park. 

The Borough’s Planning Commission reviewed a final site plan of Intervenor’s proposed development on February 17, 2009.
Appellant, Gary A. Sippel, raised objections before the Planning Commission. The Planning Commission voted 4-2 against recom-
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mending approval of the proposed development.
The Borough Council of the Borough of Franklin Park held a hearing on the proposed development on March 18, 2009. Council

was asked to review and interpret Sections 212-30J(2)–(3) of the Zoning Ordinance to determine if the proposed development com-
plied with those provisions.

Sections 212-30J(2) and (3) state:

(2) The site shall have direct vehicular access to an arterial or collector road, as defined by this chapter and access shall
not be through a street on which the current use of the majority of the lots fronting on the street is single-family.

(3) Vehicular access to the site shall be limited to one two-way or two one-way driveways from each arterial or collector
street on which the site has frontage and which meets the requirements of Subsection J(2) above.

(Borough of Franklin Park Zoning Ordinance, §§212-30J(2)-(3)).

Nicholson Road, upon which the property fronts, is specifically classified as an arterial road. Borough of Franklin Park
Subdivision and Land Development Ordinance §184-23(b)(1). Appellant argued that sites for self-storage/mini-warehouse facili-
ties must be located off an arterial or collector road, and that a majority of all the lots fronting Nicholson Road in the M-1 zone
were being used for single-family purposes, and thus the proposed development cannot be allowed. Intervenor contended that the
Ordinance provides that sites must have direct access to an arterial or collector road, and that the access cannot be through a street
in which the majority of the lots are classified as single-family. Following the arguments, Council approved the preliminary and
final land development plan by a vote of three (3) to two (2). On March 20, 2009, the Borough issued its written decision to the
Applicant and Appellant. No findings of fact or conclusions of law were required. 53 P.S. §10508(2).

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether or not Council
abused its discretion or committed an error of law. Vogel v. Hopewell Twp. Bd. of Supervisors, 365 A.2d 706, 708 (Pa.Cmwlth. 1976).
The Municipalities Planning Code provides the following direction when interpreting zoning ordinance provisions:

In interpreting the language of zoning ordinances to determine the extent of the restriction upon the use of the property,
the language shall be interpreted, where doubt exists as to the intended meaning of the language written and enacted by
the governing body, in favor of the property owner and against the implied extension of the restriction.

53 P.S. §10603.1. In Desousa v. Zoning Hearing Board of Whitehall Township, 339 A.2d 650, 652 (Pa.Cmwlth. 1975), the Court rec-
ognized “that in construing a zoning ordinance any doubt concerning the scope of a permitted use or an ambiguity respecting its
definition must be resolved in favor of the applicant.” The rationale behind Section 10603.1 of the Pennsylvania Municipalities
Code and subsequent holdings is the zoning law rule that requires land use restrictions to be strictly construed because such
restrictions are generally inapposite to the common law of a property owner’s right to unfettered use of land. Fidler v. Zoning
Hearing Board of Adjustment, 182 A.2d 692, 695 (Pa. 1962).

In the case at hand, both the Appellant and the Appellee offered different definitions as to what the term “through” meant in
the Ordinance language. A member of council noted at the hearing that there was an ambiguity in the Ordinance because there
was an issue about what the definition of “through” was. This Court agrees that there is a definite ambiguity as to what the mean-
ing of “through” is in the Ordinance.

Both parties also differed on the proper interpretation of the Ordinance language, which banned the proposed development if
the majority of the lots fronting the street on which the development was proposed were currently being used for single-family
purposes. Appellant contended that the Ordinance required all lots on Nicholson Road within the M-1 zone to be counted, and sub-
mitted exhibits at the Council hearing that supported the contention that the majority of lots on Nicholson Road were being used
for single-family purposes. Appellee submitted evidence that created a 1.5 mile “block” around the subject property and argued
that the majority of the lots fronting Nicholson Road in the “block” were not being used for single-family purposes and thus the
proposed development was allowed under the Ordinance. Again, after reading the Ordinance in question, this court agrees with
Council that an ambiguity arises in interpreting the Ordinance. It is well-settled law that an ambiguity must be construed in favor
of the applicant. 53 P.S. §10603.1; Desousa v. Zoning Hearing Board of Whitehall Township, 339 A.2d 650 at 652 (Pa.Cmwlth. 1975). 

For the foregoing reasons, the Borough Council of the Borough of Franklin Park’s approval of the proposed development is
affirmed. This Court finds that Council committed no error of law, nor did they abuse their discretion.

ORDER OF COURT
AND NOW, to-wit, this 9th day of November, 2009, for the reasons set forth in the above opinion it is ORDERED, ADJUDGED

and DECREED that the decision of March 20, 2009, is hereby affirmed. The appeal of Appellant is hereby dismissed for the rea-
sons set forth in the foregoing Opinion.

BY THE COURT:
/s/James, J.

Marquise Investment, Inc. v.
City of Pittsburgh and the Pittsburgh City Council

Conditional Use Application—Adult Entertainment—Deemed Denial of Application—Remand Hearing—Objections Based on
Health, Safety and General Welfare

1. Planning Commission issued a report on the application for conditional use for an adult entertainment use, but did not sched-
ule a public hearing or issue a decision. There was substantial opposition to the application from a number of community leaders.

2. Failure to conduct a hearing within forty-five days resulted in a deemed denial of the application. On appeal from the deemed
denial, the court ordered a remand, to which applicant filed a motion to vacate. The court vacated the remand order and held a
hearing de novo.
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3. At the hearing de novo, objectors appeared but did not provide testimony sufficient to sustain their burden of proving their
objections based primarily on traffic safety, health and welfare, and crime and property values. Where the local legislation express-
ly designates the use to be appropriate, the burden of showing the proposal to be detrimental to public health, safety and welfare
falls on objectors.

4. Not every anticipated increase in traffic will justify the refusal to grant a special exception.
(Lynn MacBeth)

Clifford B. Levine for Appellant.
Lawrence H. Baumiller for the Appellees.
No. SA09-102. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 23—This appeal arises from the deemed denial of the Appellant’s Conditional Use Application for an Adult

Entertainment Use for property located at 1635 West Carson Street, City of Pittsburgh. The subject property is located in an Urban
Industrial District and the Adult Entertainment Use is permitted as a conditional use.

On June 6, 2008, Appellant filed with the Pittsburgh Planning Commission a Conditional Use Application for the operation
of an adult entertainment use on the subject property. On November 18, 2008 at a public hearing before the Commission the
Zoning Administrator submitted a Conditional Use Report as required by the Zoning Ordinance. The report made the following
findings:

1. The zoning classification of the property is Urban Industrial which permits Adult Entertainment as a conditional use;

2. All spacing and set-back requirements are met at this location;

3. Hours of operation will be 9:00 P.M. to 4:00 A.M., seven days per week;

4. The minimum parking standards were met;

5. The surrounding land use is primarily commercial and light industrial.

The Appellant submitted a narrative and exhibits in support of the Application and also testimony that supported their position
that the proposed plan would meet all the objective criteria for a conditional use. There was substantial opposition to the
Application from a number of community leaders. The Commission recommended denial without making specific findings of fact
or reaching any conclusions of law.

The City’s Zoning Code requires Council to hold a public hearing on the Conditional Use Application within forty-five days of
the Commission’s recommendation. Failure to conduct such a hearing within the specified time results in a deemed denial of the
Application. The forty-five day deadline lapsed on January 2, 2009 without any hearing being held.

On January 29, 2009, Appellant filed a notice of appeal from Council’s Deemed Denial pursuant to Section 923.01 D of the Code.
After a status conference in March, this Court remanded the matter to Council to conduct a public hearing and make appropriate
findings. On July 10 2009, Appellant filed a motion to vacate or enforce the order of remand of March 9, 2009. Because of Council’s
failure to conduct a hearing, Appellant requested that this matter be heard by the Court based on the record developed before the
City of Pittsburgh Planning Commission. Because Council never conducted a hearing, made a record or findings of fact, the
deemed denial because of inaction cannot be reviewed without taking testimony and creating a record. Indeed, the record now
before this Court is all being presented to a fact finder for the first time. It is not “additional” testimony, but is the only testimony
in this case.

On September 16, 2009, this Court vacated the March 9, 2009 Order of Remand, directed the parties to submit any additional
evidence they deemed relevant and scheduled a hearing date to consider the additional evidence. Despite the lack of intervention,
the City Solicitor gave notice to everyone who participated before the Planning Commission of the October 13, 2009 Hearing before
this Court. Included in the Notice was a copy of this Court’s Order of September 16, 2009 providing for the taking of additional tes-
timony at the October 13, 2009 Hearing. Only Appellant offered additional evidence at the October 13, 2009 Hearing. The de novo
hearing was concluded on October 13, 2009, and the record was closed. The record now before this Court is made up of the entire
record before the Planning Commission, including all exhibits submitted, the supplemental testimony offered by Mr. Pat Risha, a
representative of the Appellant, and the letter dated September 17, 2009 from the City Solicitor to all participants at the Planning
Commission Hearing.

Because the law regarding conditional uses and special exceptions are virtually identical, the burden of proof standards are
the same for both. In re Thompson, 896 A.2d 669, 670 (Pa.Cmwlth. 2005). The important characteristic of a special exception is
that it is a conditionally permitted use, legislatively allowed if the standards are met. City of Pittsburgh v. Herman, 298 A.2d 624,
626 (Pa.Cmwlth. 1973). Thus, an applicant, by showing compliance with the specific requirements of the ordinance identifies the
proposal as one which the local legislation expressly designates to be appropriate in the district and, therefore, presumptively
consistent with the promotion of health, safety and general welfare. Bray v. Zoning Board of Adjustment, 410 A.2d 909, 912
(Pa.Cmwlth. 1980).

Where the trial court receives factual materials and is obliged to decide the case de novo, it must enter appropriate find-
ings in order to permit review of its decision by the appellate court. Borough of Baden v. Boron Oil Company, 297 A.2d 833,
834 (Pa.Cmwlth. 1972). Here, in addition to the testimony offered at the October 13, 2009 Hearing, the entire record identifies
the proposal as one in which the local legislation expressly designates to be appropriate in the district and, therefore, pre-
sumptively consistent with the promotion of health, safety and general welfare; hence it is logical that…the Pennsylvania deci-
sions have placed on the objectors the “burden” of showing the proposal to be detrimental to public health, safety and welfare.
Bray at 911.

Since the Appellant has met its burden of establishing compliance with the specific conditions of the Ordinance, the objectors
have the burden of producing evidence that refutes the presumed validity of the use and showing that the proposed use is detri-
mental to the public health, safety and welfare. Atlantic Richfield Co. v. City of Franklin, 465 A.2d 98, 99-100 (Pa.Cmwlth. 1983).

Although there were many objections in writing and in person, the subject matter of most of the objections fell into four cate-
gories. These categories are traffic safety, health and welfare of the community, crime and property values. A review of the exten-
sive record indicates that although many personal opinions are expressed as to all four categories, there is very little specific tes-
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timony. Objectors offered no expert testimony of the type and quality to sustain their burden. Allegations of mere possibilities of
harm fall short of the high degree of probability standard necessary to sustain objectors’ burden of proof. Evans v. Zoning Hearing
Board, 396 A.2d 889, 892 (Pa.Cmwlth. 1979). Until such strong degree of probability is evidenced by legally sufficient testimony no
court should act in such a way as to deprive a landowner of the otherwise legitimate use of land. Archbishop O’Hara’s Appeal, 131
A.2d 587, 597 (Pa. 1957).

Although testimony indicates that West Carson Street is a heavily traveled roadway, there is no testimony that this use, with 14
parking spaces, will increase traffic to such an extent that it poses a substantial threat to the health and safety of the community.
Not every anticipated increase in traffic will justify the refusal to grant a special exception. Fantastic Plastic, Inc. v. Pittsburgh
Zoning Board, 332 A.2d 577, 580 (Pa.Cmwlth. 1975). None of the concerns expressed by the Objectors’ rise to the strong degree of
probability necessary to deny the landowner of the otherwise legitimate use of land. Therefore, the Conditional Use is granted.

ORDER OF COURT
AND NOW, this 23rd day of November, 2009, it is hereby ORDERED that the Conditional Use is granted.

BY THE COURT:
/s/James, J.

Arsenal Bowling Lanes, Inc. v.
Planning Commission of the City of Pittsburgh v.

The City of Pittsburgh
Permit Parking Area Recommendation—Motion to Quash Appeal—Legislative vs. Adjudicatory Action of Municipal Governing Body

The Planning Commission’s action of making recommendations to City Council concerning a permit parking area, and Council’s
passing of legislation thereon, are not adjudicatory actions that would be subject to appeal, despite the Planning Commission’s rec-
ommendation having followed a public hearing.

(Lynn E. MacBeth)

Lawrence H. Baumiller for the Appellant.
Stuart M. Levine for the Appellees.
No. SA09-446. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 23, 2009—The issue at hand arises out of the statutory appeal of Arsenal Bowling Lanes, Inc., a

Pennsylvania Corporation, (hereinafter “Appellant”) from the recommendation of the Planning Commission of the City of
Pittsburgh (hereinafter “Planning Commission”).

On March 17, 2009, a public hearing was held by the Planning Commission to consider a proposal to expand the Residential
Parking Permit Program in the Lawrenceville district of the City of Pittsburgh to include the Appellant’s place of business locat-
ed at 212, 44th Street, Pittsburgh, PA 15201 (hereinafter “Subject Property”). Following the hearing, the Planning Commission pos-
itively recommended the incorporation of several streets into the existing Parking Permit Program. On April 14, 2009, the
Appellant filed a Notice of Appeal of the Planning Commission and on April 27, 2009, the City of Pittsburgh filed a Notice of
Intervention. On May 29, 2009, the Planning Commission filed a Motion to Quash the Statutory Appeal of the Appellant stating that
the decision of the Commission is not adjudicatory and, therefore, non-appealable pursuant to 2 Pa.C.S. § 751(b).

As a general matter, “[a] municipal governing body may act in an administrative role as well as in a legislative capacity.” North
Point Breeze Coalition v. City of Pittsburgh, 431 A.2d 398, 400 (Pa.Cmwlth. 1997). The Planning Commission is not an adjudicato-
ry body, but instead only reviews and makes recommendations. Eastern Consol. and Distrib. Servs., v. Bd. Of Comm’rs, 701 A.2d
621, 624 (Pa.Cmwlth. 1997). Pursuant to the Pittsburgh code, decisions of the Planning Commission regarding residential parking
permit areas are merely recommendations made to the City of Pittsburgh’s City Council (hereinafter “City Council”). Before the
City of Pittsburgh designates a new residential parking permit area, the Planning Commission must first conduct a study for eli-
gibility and, within thirty days of the completion of that study, hold a public hearing on the subject of availability. Pittsburgh Code
§549.05(a) and (b). The Planning Commission makes a recommendation by vote at the hearing. Pittsburgh Code §549.06(a).
Following the public hearing, the Planning Commission must submit a repost to City Council which includes, among other things,
the Planning Commission’s recommendation, the result of the eligibility study and a record of the concerns raised at the public
hearing. Pittsburgh Code §549.06(a) and (b). If the criteria set forth in Section 549.04 the Pittsburgh Traffic Code are satisfied, the
parking permit area is designated by a resolution of City Council.

Furthermore, the legislative acts of City Council are also not subject to appeal. Pursuant to 2 Pa. C.S. § (b), only the “adjudica-
tions” of an agency are appealable. An “adjudications” is any final decision by an agency affecting personal property rights, priv-
ileges, immunities, duties, liabilities or obligations.” Ondek v. Allegheny County Council, 806 A.2d 644, 648 (Pa.Cmwlth. 2004).
Otherwise, if an agency’s action “does not affect the rights of the parties, but only affects the interest of the public in general, then
that action will not be deemed an adjudication.” Id. at 648. The creation of a new permit parking area is a legislative, rather than
adjudicatory, act.

The Planning Commission’s March 17, 2009 action was to recommend an action to the City Council. City Council passed the leg-
islation on April 28, 2009, and the legislation was signed by Mayor Ravenstahl on May 7, 2009. This recommendation did not result
in, nor does the Appellant claim, any infraction of a personal or property right, privilege or immunity. Indeed, implementing a per-
mit parking area is a legislative act of City Council that cannot be appealed under Local Agency Law. As such, “[w]here no right,
privilege or immunity of a person is in jeopardy, an agency’s action does not constitute an ‘adjudication.’” DeSivo v. PA State Police,
919 A.2d 361, 363 (Pa.Cmwlth. 2007). The designation of the Subject Property is an example of an agency action that affects the
public in general and, therefore, a legislative action. Ondek, 806 A.2d at 649.
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For all the above-mentioned reasons the Planning Commission’s Motion to Quash the Statutory Appeal of the Appellant is here-
by granted.

ORDER OF COURT
AND NOW, this 23rd day of November, 2009, it is ORDERED that his Statutory appeal is Quashed for the reasons set forth in

the Opinion filed this date.

BY THE COURT:
/s/James, J.

Najib Aboud and Nasra Aboud and Baba D’s, Inc. v.
City of Pittsburgh Department of Planning and City of Pittsburgh

and James M. Quinn and JMQ-1
Restaurants and Liquor Licenses—Local Neighborhood Commercial (LNC) Zoning District—Application for Zoning Certificates—
Liquor Control Board

The zoning ordinance cannot regulate liquor control as that is the province of the Liquor Control Board. An ordinance that
attempts to do so is invalid. Title Nine, Article V, §911.04 of the Pittsburgh City Code was declared invalid.

(Lynn E. MacBeth)
Lawrence H. Baumiller for Appellants.
John A. Bacharach for the City of Pittsburgh.
John E. Quinn for Intervenor.
No. SA 09-000004 and GD 08-026513. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., December 9, 2009—This case involves two separate lawsuits questioning the validity of a portion of the Pittsburgh

Zoning Code (“the Code”) that deals with restaurants and liquor licenses.
The first matter is an appeal which arises from the decision of the City of Pittsburgh City Council dealing with Property locat-

ed at 2126 Carson Street, in the South Side section of the City of Pittsburgh, owned by Appellants Najib Aboud, Nasra Aboud and
Baba D’s, Inc. (“Baba D’s”). Baba D’s is located in a Local Neighborhood Commercial (LNC) zoning district and is a restaurant
which has a valid liquor license, which is presently in safekeeping. In October 2007, Baba D’s applied for and received a zoning
certificate from the City of Pittsburgh Department of Planning to operate a restaurant without a liquor license. In December 2007,
they applied for a zoning certificate for a restaurant with a liquor license for the same property. The Department of Planning
processed it as a conditional use because of Title Nine, Article V, § 911.04 of the Pittsburgh City Code (“the Ordinance”). The
Ordinance, which was passed by City Council on July 24, 2007, limits the number of restaurants with liquor licenses in zoning dis-
tricts in LNC districts in the City of Pittsburgh. In September 2008, the Planning Commission recommended approval. On
December 15, 2008, City Council conducted a hearing and denied the conditional use application. It is from that decision that Baba
D’s Appeals.

The second matter involves Intervenor James M. Quinn and JMQ-1 (“Quinn”). Quinn owns property at 1021-1023 East Carson
Street also located in the LNC zoning district of the South Side. Quinn applied for a liquor license on the property. In November
2006, Quinn applied for occupancy and building permits to remodel the property. The Department of Planning did not permit Quinn
to file full applications because of possible changes in the zoning laws. Quinn’s liquor license was secured on May 23, 2007. The
Ordinance was passed by City Council on July 24, 2007. Quinn again attempted to apply for permits and was again denied. Quinn
filed a Complaint for Writ of Mandamus and an Action in Declaratory Judgment compelling the City to issue the permits and to
declare the Ordinance unlawful and void.

Zoning ordinances enjoy a presumption of validity, and courts must give such ordinances every reasonable construction pos-
sible. Schmalz v. Buckingham Tp. Zoning Bd. of Adjustment, 132 A.2d 233, 234 (Pa. 1957). Courts shall not interfere with zoning
classifications unless it is obvious that “the classification has no substantial relation to public health, safety, morals or general
welfare.” Whitpain Tp. v. Bodine, 94 A.2d 737, 739 (Pa. 1953). Thus, the Code’s provisions relating to restaurants with liquor
licenses are valid unless they are clearly and absolutely preempted by the Liquor Code. If the Zoning Ordinance is not liquor neu-
tral as it is applied to restaurants with liquor licenses, it is an infringement of the power of the Liquor Control Board, and cannot
be enforced.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Ordinance distinguishes between restaurants and restaurants with liquor licenses in LNC zoning districts. The Code pro-
vides a saturation limit for liquor licenses within the LNC zoning districts. Once an LNC district reaches its saturation level, any
new application for a restaurant with liquor license is subject to the conditional use approval process. In 1994, the Legislature
amended the Liquor Code at Section 4-493.1(a) and added the following language:

Nothing in this act shall be construed to preempt the right of any municipality to regulate zoning and enforce any other
local ordinances and codes dealing with health and welfare issues.

47 P.S. Section 4-493.1(a)
In 1976 Delaware Tavern Inc. v. Zoning Board of Adjustment, 657 A.2d 63, 67 (Pa. Cmwlth. 1995), the Commonwealth Court con-

cluded that even though the liquor industry is highly regulated by the Commonwealth, local municipalities have the power to prom-
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ulgate and enforce appropriate liquor neutral zoning controls. However, unlike Title 9, Article V Section 911.04, the Ordinance in
Delaware Tavern is liquor neutral. The Commonwealth Court explained that the ordinance at issue restricted all cabarets and adult
entertainment stores, regardless of whether the owners possessed liquor licenses. On the contrary, Title 9, Article V Section 911.04
is not liquor neutral because it only imposes restrictions on restaurants with liquor licenses. In Compton v. Zoning Hearing Board
of Pennsbury Twp, 708 A.2d 871, 874 (Pa. Cmwlth. 1998), the zoning board granted a restaurant a special exception permitting it
to sell alcohol subject to certain conditions. Years later, the owner sought to have the conditions removed arguing that they invad-
ed the province of the LCB and were preempted by the Liquor Code. The Commonwealth Court relied on Delaware Tavern and
found that zoning boards may only place conditions on uses of land that are liquor neutral. Compton at 874. The Court noted that
the conditions imposed in the Compton case were not liquor neutral because they involved regulation of the sale of alcohol and
therefore invaded the province of the LCB.

Despite the fact that the liquor industry remains highly regulated by the Commonwealth, local municipalities even before the
1994 Amendment had the power to promulgate and enforce appropriate liquor neutral zoning control. Zoning controls that are not
liquor neutral invade the province of the LCB.

The evidence shows that the Department of Planning initially approved the restaurant without a liquor license. Two months
later, however, Baba D’s was denied when they applied for a zoning certificate for a restaurant with a liquor license for the same
property. Therefore, clearly Ordinance Title Nine, Article V, §911.04 is not liquor neutral and is an infringement on the power of
the Liquor Control Board and is invalid.

ORDER OF COURT
AND NOW, this 9th day of December, 2009, based upon the foregoing Opinion, the decision of City Council is reversed and Baba

D’s conditional use is granted. Since the Zoning Ordinance in question is unlawful, Intervenor Quinn’s request for a Writ of
Mandamus is granted. The City of Pittsburgh is hereby ORDERED to issue Quinn’s requested occupancy and building permits.

BY THE COURT:
/s/James, J.
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John DeSantis v. Zoning Board of Adjustment of the City of Pittsburgh v.
City of Pittsburgh v. Thomas W. Schweitzer

Vested Rights in Building Permits—Appeal

When no one appealed the issuance of building permit an occupancy permit was issued subject to conditions. Owner satisfied
the five factors set forth in Commonwealth, Department of Environmental Resources v. Flynn, 344 A.2d 720 (Pa. Cmwlth 1975)
determining whether one has vested rights as a result of permits issued by government as follows:

1. his due diligence in attempting to comply with the law;

2. his good faith throughout the proceeding;

3. the expenditure of substantial unrecoverable funds;

4. the expiration without appeal of the period during which an appeal could have been taken from the issuance of the permit;

5. the insufficiency of the evidence to prove that individual property rights or the public health, safety or welfare would
be adversely affected by the use.

(Lynn E. MacBeth)

Joel P. Aaronson for John DeSantis.
Lawrence H. Baumiller for City of Pittsburgh.
Arnold M. Horovitz for Thomas W. Schweitzer.
No. SA08-768. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., October 5, 2009—This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh,

(hereinafter “Board”) dealing with a 3-story structure which was originally constructed as a large single-family residence owned
by Thomas W. Schweitzer (hereinafter “Owner”) and located at 920 North Lincoln Avenue in the City’s Allegheny West neighbor-
hood of the City of Pittsburgh (hereinafter “Subject Property”). The Subject Property is located in a Multi-Family-Moderate
Density (hereinafter “RM-M”) zoning district. The Owner who lives on the third floor of the Subject Property seeks a variance for
the use of the first and second floors of the structure on the Subject Property as commercial offices, a use not permitted in the RM-
M zoning district.

On January 31, 2008, a hearing was held at which time the Owner amended his appeal to the Board to include a claim of vest-
ed rights to proceed based upon building permits issued prior to a change in the City of Pittsburgh zoning map from an NDI-
Neighborhood Industrial zoning district to the RM-M. On March 3, 2008, Owner’s counsel notified the Board that it had reached a
settlement with Allegheny West Civic Counsel (hereinafter “AWCC”); that he and opposing counsel would not be submitting pro-
posed findings of fact and conclusions of law; and that they would not be ordering a transcript of the proceedings.

On March 27, 2008, the Board issued an Opinion sustaining the Owner’s appeal and ordering the Chief of the Bureau of Building
Inspection to issue an occupancy permit for the use of the first and second floors of the Subject Property for office use (limited)
subject to conditions. Soon after the issuance of the March 13, 2008 opinion, John DeSantis (hereinafter “Appellant”) notified the
Board that he had not agreed with the settlement and wished to order a transcript and file proposed findings.

On April 2, 2008, the Board notified all parties that it would hold a second hearing on May 8, 2008. On June 5, 2008, the Board
issued an Opinion sustaining the Owner’s appeal and ordering the Chief of the Bureau of Building Inspection to issue an occupan-
cy permit for the use of the first and second floors of the Subject Property for office use (limited) subject to conditions.

Before this Court is the appeal of the Appellant from the decision of Board. Where the trial court takes no additional testimo-
ny, the scope of review is limited to determining whether the Board committed an error of law, abused its discretion or made find-
ings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987).

An abuse of discretion will be found only where the findings are not supported by substantial evidence. Larson v. Zoning Board
of Adjustment of the City of Pittsburgh, 672 A.2d 286, 288 (Pa 1986). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Hearing Board of Adjustment, 462
A.2d 637 (Pa. 1983).

In Petrosky v. ZHB of Upper Chichester Twp., 402 A.2d 1385 (Pa. 1979) the Pennsylvania Supreme Court set forth the following
test to determine whether a property owner has vested rights with respect to permits, adopting the Commonwealth Court’s reason-
ing in Commonwealth, Department of Environmental Resources v. Flynn, 344 A.2d 720 (Pa. Cmwlth. 1975).

The Commonwealth Court in Flynn, supra, outlined five factors that must be weighed in determining whether one has acquired
vested rights as the result of permits issued by government. These factors are:

1. his due diligence in attempting to comply with the law;

2. his good faith throughout the proceeding;

3. the expenditure of substantial unrecoverable funds;

4. the expiration without appeal of the period during which an appeal could have been taken from the issuance of the permit;

5. the insufficiency of the evidence to prove that individual property rights or the public health, safety or welfare would
be adversely affected by the use of the permit.

Petrosky, 402 A.2d at 1388.
The Board found that, even though the Owner proceeded at a “glacial pace” preparing the Subject Property for commercial

occupancy, the Owner proceeded under a building permit which he reasonably believed covered commercial improvements. The
Owner’s belief was based on the advice of the building inspector who routinely visited the Subject Property. The issuance of the
building permit was never appealed despite the fact that it was common knowledge in the community what the Owner intended to
do with the Subject Property. The objectors in this case took positive steps to oppose the commercial occupancy only after it was
apparent that a commercial tenant had been found and a lease was imminent. Finally, the Board found that there will be no adverse
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effect on either individual property rights or the public health or safety.
The Board heard the witnesses and reviewed the exhibits. It is the duty of the Board in the exercise of its discretionary power

to determine whether a party has met its burden. A.A. Shaniah v. Hellam Township Zoning Hearing Board, 648 A.2d 1299, 1304
(Pa. Cmwlth. 1994). The record supports findings and the decision of the Board will be affirmed.

ORDER OF COURT
AND NOW, this 5th day of October, 2009, it is ORDERED, ADJUDGED and DECREED that the decision of the Board is here-

by affirmed and the Appeal is dismissed.

BY THE COURT:
/s/James, J.

Jacquelyn E. King and Phyllis Walton, Executrixes
by and on behalf of the Estate of Naomi Ruth Brown v.

Jonathan D.C. Brown and Maggie A. Brown, husband and wife
Orphans’ Court Division Jurisdiction—Civil Division Jurisdiction—20 Pa. C.S.A. §711—20 Pa. C.S.A. §712(3)—Judgment on the
Pleadings—Fraudulent Inducement

1. Plaintiffs, two of decedent’s surviving children, alleged that Defendants, the decedent’s son and his wife, fraudulently
induced decedent to execute a deed to her house on her deathbed, based on Defendants’ statements that it was needed in order for
them to obtain financing to pay for the house.

2. The court entered judgment on the pleadings in favor of Plaintiffs, in the amount of $75,000 against Defendants.

3. The answer filed by Defendants contained no specific denials or responses to the allegations made by Plaintiffs, simply stat-
ing that the case belonged in Orphans’ Court and requesting that the court strike the action.

4. 20 Pa. C.S.A. §711 provides a list of circumstances in which the Orphans’ Court Division should exercise mandatory jurisdic-
tion over an issue. 20 Pa. C.S.A. §712 (3) provides that any issue not enumerated by §711 may be handled by the Orphans’ Court
Division or by any other appropriate division.

5. Because this case raises a breach of contract claim, which is not an enumerated issue, the Civil Division has proper jurisdic-
tion over this matter.

(Lynn E. MacBeth)

C. Christopher Hasson for Plaintiffs.
Jonathan & Maggie Brown, Pro se.
No. GD 08-2633. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Hertzberg, J., March 3, 2010—This Opinion explains the December 16, 2009 Order of Court granting Plaintiffs’ Motion for

Judgment on the Pleadings, which Defendants have appealed to the Superior Court.
On July 7, 2009 Plaintiffs filed their first Amended Complaint in the above action. The essence of the Amended Complaint

alleges that Defendants fraudulently induced the decedent, Naomi Brown, into transferring ownership of her house to Defendants
for consideration of $1. Plaintiffs, Jacquelyn King and Phyllis Walton, and Defendant, Jonathan Brown, are the children of the
decedent, Naomi Brown. Plaintiffs allege that Defendants and the decedent signed a Standard Agreement for the Sale of Real
Estate establishing that the decedent would sell her home to Defendants for $75,000.

Plaintiffs allege that Defendants repeatedly assured the decedent that they would pay her $75,000 for the sale of her home, but
that they were having trouble obtaining the financing. Plaintiffs allege that finally, with the decedent on her deathbed, Defendants
convinced the decedent that in order to obtain the necessary financing to complete the sale of the house, she needed to sign the
Deed over to Defendants. See Amended Complaint filed July 7, 2009. The Deed with which Defendants presented the decedent
indicated consideration of $1 for the transfer of the property. After decedent’s death, Defendants refused to pay the $75,000 to the
Estate for the purchase of the home causing Plaintiffs to bring this Breach of Contract action seeking the $75,000 in damages.

On October 16, 2009 Plaintiffs filed a Motion for Judgment on the Pleadings. Argument was held on the Motion on December
14, 2009 with both parties appearing. On December 16, 2009 an Order was entered granting Plaintiffs’ Motion and entering a judg-
ment of $75,000 against Defendants. Defendants filed a Notice of Appeal on January 15, 2010. On January 21, 2010 the undersigned
issued an Order directing Defendants to file a Concise Statement of Errors Complained of on Appeal (Concise Statement) within
21 days. The Order explained that any issues not included in the timely filed Concise Statement would be deemed waived.
Meanwhile, on January 21, 2010 the Superior Court returned the appeal for amendment because Defendants failed to identify to
which Court they were appealing. Defendants filed an Amended Notice of Appeal on January 25, 2010. The Superior Court once
again returned the appeal on January 27, 2010 for failure to provide proof of notice to opposing counsel, the trial court and the
court reporter. On February 11, 2010 Defendants’ time to file a Concise Statement expired.

Without a Concise Statement for reference, one cannot be sure of Defendants’ complaints on appeal; therefore, this Opinion will
provide a brief explanation of the December 16, 2009 Order. On August 4, 2009 Defendants filed their Answer to Amended
Complaint. The Answer contains no specific denials or responses to the allegations made by Plaintiffs in their Amended Complaint.
Defendants’ Answer simply claims that the case belongs in the Orphans’ Court Division and requests that the Court strike the
action. Relative to Defendants’ limited response, 20 Pa. C.S.A. §711 provides a list of circumstances in which the Orphans’ Court
Division should exercise mandatory jurisdiction over an issue. 20 Pa. C.S.A. §712(3) provides that any issue not enumerated by
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§711 may be handled by the Orphans’ Court Division or by any other appropriate division. (emphasis added). The Pennsylvania
Supreme Court has affirmed the position that any issue unenumerated in 20 Pa. C.S.A. §711 is properly within the jurisdiction of
the Civil Division when brought before it. Baskin & Sears v. Edward J. Boyle Co., 506 Pa. 62, 66, 483 A.2d 1365, 1367 (1984). The
case at bar raises a Breach of Contract claim, which is not an enumerated issue in §711; therefore, the Civil Division has proper
jurisdiction over this matter.

On October 16, 2009 Plaintiffs filed a Motion for Judgment on the Pleadings, Defendants filed no response to the Motion.
Defendants are required to file an Answer to the Complaint, which admits or denies each averment of fact in the Complaint. A fail-
ure to deny averments to which a pleading is required has the effect of an admission. Pa.R.C.P. No. 1029 (a-b). Because Defendants
effectively admitted all of Plaintiffs’ allegations, a Judgment in favor of Plaintiffs was appropriate. In fact, the Superior Court has
supported the position that a Judgment on the Pleadings is appropriate where a Defendant fails to respond to the allegations in a
Complaint pursuant to Pa.R.C.P. 1029(b). See Swift v. Milner, 371 Pa.Super. 302, 538 A.2d 28 (1988). Therefore, granting Plaintiffs’
Motion for Judgment on the Pleadings was proper.

BY THE COURT:
/s/Hertzberg, J.

BMC–The Benchmark Management Company v.
Bedford Resort Partners, Ltd.

Pa. R.C.P. 2179(a)—Venue—Preliminary Objections—Transfer to Another County

1. Action brought in Allegheny County was transferred to Bedford County on Defendant’s preliminary objections raising
improper venue because Defendant does not regularly do business in Allegheny County.

2. A plaintiff may bring an action against a corporation or similar entity in a county where its registered office or principal place
of business is located, where it regularly conducts business, where the cause of action arose, and/or where a transaction or occur-
rence took place out of which the cause of action arose. Pa. R.C.P. 2179(a).

3. The mere solicitation of business within a certain county does not render venue there appropriate. The fact that one of
Defendant’s agents, not an employee, has an office in the county is a tenuous connection and would not be a reasonable basis for
proper venue.

(Lynn E. MacBeth)
Jacqueline Koscelnik for Plaintiffs.
Kevin P. Allen for Defendants.
No. GD 09-3976. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., March 10, 2010—Plaintiff BMC–The Benchmark Management Company (“BMC”) filed a complaint on

February 27, 2009 against Defendant Bedford Resort Partners (“Bedford”) for breach of contract. On January 28, 2010, I sustained
Defendant’s preliminary objections raising improper venue because Bedford does not regularly do business in Allegheny County,
and transferred the case to the Court of Common Pleas of Bedford County. Plaintiff appeals from that order.

The standard of review for an order sustaining preliminary objections to improper venue is abuse of discretion. “On review of
a trial court decision regarding venue, [the Superior Court] will reverse only for an abuse of discretion. The determination depends
on the individual facts of each case and will not be disturbed if the trial court’s decision is a reasonable one in view of those facts.”
Battuello v. Camelback Ski Corp., 598 A.2d 1027, 1028 (Pa.Super. 1991) (citations omitted).

A Plaintiff may bring an action against a corporation or similar entity1 in a county where its registered office or principal place
of business is located, where it regularly conducts business, where the cause of action arose, and/or where a transaction or occur-
rence took place out of which the cause of action arose. See Pa.R.C.P. 2179(a). In this case, the parties essentially agree that the
only issue before this court is whether Bedford regularly conducts business in Allegheny County. Bedford contends that although
it does advertise to Allegheny County residents, those acts are merely incidental to doing business and do not rise to the quantity
or quality of acts required to constitute regularly doing business. BMC contends that not only does the amount of advertising and
selling by Bedford to Allegheny County residents exceed the levels required to constitute regularly doing business, but it alleges
that Bedford also maintains a key employee in Allegheny County.

In Purcell v. Bryn Mawr Hospital, 579 A.2d 1282, 1285 (Pa. 1990), our Supreme Court reiterated the rule that “business contacts
must be judged on the basis of their ‘quality’ and ‘quantity.’” Those “acts of the corporation must be distinguished: those in ‘aid of
a main purpose’ are collateral and incidental, while ‘those necessary to its existence’ are ‘direct.’” Id. Furthermore, “[t]he mere
solicitation of business within a certain county does not render venue there appropriate.” Battuello, 598 A.2d at 1029.

Plaintiffs contend that the fact that 23.64% of Defendant’s annual room revenue comes from Allegheny County residents makes
Allegheny County an appropriate venue. In Batuello, the Superior Court held that advertisement aimed at solicitation of business
of Philadelphia residents to go to the Monroe County ski resort was insufficient in both quality and quantity to constitute doing
business in Philadelphia County. Id. Similarly, in Braun v. Seven Springs Farm, Inc., 147 P.L.J. 80 (C.P. Allegh. 1998), aff ’d 745 A.2d
34 (Pa.Super. 1999), Plaintiffs also attempted to assert venue in Allegheny County because Seven Springs solicits the business of
Allegheny County residents. Judge Bernard McGowan2 held that “Seven Springs conducts its business where its products and serv-
ices are located not where its hoped for customers live - that business, and proper venue, are outside Allegheny County.”

These two ski resort cases are analogous and indistinguishable from the case at bar. It makes only logical business sense for
Defendant to solicit the business of Allegheny County residents, as it is located just two hours away. Additionally, Allegheny County
is the most populous county within that distance from the resort, so it is no surprise that almost a quarter of Defendant’s business
is related to Allegheny County residents. This fact, in itself, is not enough to confer venue in Allegheny County.
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Plaintiffs also contend that the fact that one of Defendant’s agents has an office in Allegheny County makes venue appropriate in
Allegheny County. “Since at least January 1, 2009 to the present date, the regional manager for Omni, the outside company which
has managed the Bedford Springs Resort from January 1, 2009 to the present date, has maintained an office in Pittsburgh,
Pennsylvania. That regional manager, who is not an employee of the defendant, has the responsibility for not only the Bedford
Springs Resort but also multiple other Omni-run properties unrelated to the Bedford Springs Resort or this dispute.” Stipulation 13.

Following Plaintiff ’s logic, if that regional manager, over whom Defendant exerts no control, relocated tomorrow to another
county, then venue would be proper in that county as well. It is unreasonable for proper venue to be based on such a tenuous
connection.

For the foregoing reasons, the Superior Court should affirm the decision of this court sustaining Defendant’s preliminary objec-
tion raising improper venue.

Strassburger, A.J.

Dated: March 10, 2010
1 The parties have stipulated that Bedford is a Pennsylvania Limited Partnership. See Stipulation Regarding Certain Facts Related
to Venue (“Stipulation”) 1.
2 Judge McGowan preceded me as Calendar Control Judge for the Civil Division in the Allegheny County of Common Pleas.

Michael J. Tomczak v. Michelle Tomczak
Enforcement of Child Support Agreement

1. The parties entered into a Marriage Settlement Agreement that included a provision for the payment of child support by the
father. The Agreement did not have any reference to the incomes of the parties, was based on the needs of the children, and did
not include language as to the modifiability of the child support provision. When the father stopped paying the agreed upon amount
and filed a petition for modification, the mother filed a petition to enforce the agreement.

2. The father indicated that he had lost his employment, with the mother indicating that the agreement was an enforceable con-
tract absent proof that performance was impossible. The father did not demonstrate an inability to comply and, therefore, enforce-
ment was ordered.

3. The settlement agreement was recognized to be a separate, enforceable agreement that would be modifiable only upon the
father showing an impossibility of performance. Child support is modifiable in situations where enforcement of a non-modifiable
provision would result in the incarceration of the obligor who is unable to pay.

4. The father in this case did not show a substantial and material change in circumstances that would render him unable to com-
ply with the child support agreement. He had other sources of income and the court was to consider all sources of income, includ-
ing property and investments, and the father’s earning capacity. Capital gains must also be included in the calculation of income
for such child support enforcement procedures.

(Christine Gale)
Timothy G. Uhrich for Plaintiff/Father.
Carol S. Mills McCarthy for Defendant/Mother.
No. FD 03-007578. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.

OPINION
Bubash, J., November 23, 2009—In this matter, Plaintiff Michael Tomczak (“Father”) appeals from this Court’s June 23, 2009

Order which dismissed his exceptions to the Master’s Report and Recommendation dated February 19, 2009. For the reasons that
follow, this Court’s decision should be affirmed.

Factual and Procedural History
Father is the Obligor in this child support matter. He and Michelle Tomczak (Mother) married on February 17, 1996. Two chil-

dren were born of the marriage. During the marriage, Father was a professional football player. The parties separated in 2003, and
Father filed the divorce action. In order to resolve all economic as well as child custody matters in the divorce, the parties entered
into a comprehensive written Marital Settlement Agreement (MSA) dated April 24, 2007. That Agreement was incorporated but
not merged into the parties May 3, 2007 divorce decree. The MSA provides that Father pay $4250.00 per month for support of the
couple’s 2 minor children, said sum to be reduced to $2125.00 when the oldest child becomes emancipated. There is no reference
in the MSA to the income of either party; instead, it is based on the determined need of the children.

It is that MSA which is the subject of the current dispute. In the summer of 2008, Father ceased paying the support provided
for in the MSA and filed a petition for modification pursuant to 23 Pa.C.S. 3105(b). Mother filed a petition to enforce the MSA. The
two petitions were consolidated and Special Master Patricia Miller heard the matter on January 20, 2009.

Father, to support his petition for modification, presented evidence to the Master that he had lost his wage-paying job with
Wheeling Pittsburgh Steel on August 8, 2008 through no fault of his own. Mother’s argument against the modification was that the
MSA, as a contract, was enforceable absent proof that performance by Father was impossible. Finding that Father had not demon-
strated the inability to meet his contractual obligation, the Master denied Father’s petition for modification and enforced the
Agreement.

Father filed exceptions, which were denied by this Court on June 23, 2009. Father appealed and, in response to this Court’s
Order of August 3, 2009, timely filed his Concise Statement of Matters Complained of on Appeal as follows:

“A. Whether the Court erred in denying Father’s petition for modification where Father established a substantial change
in circumstances when his job was eliminated due to a merger of his former employer with a larger corporation.
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B. Whether the Court erred in attributing capital gains to Father’s income calculations when capital gains considered by
the Court were clearly realized in the parties’ equitable distribution determination, and as such, subsequent considera-
tion in a support proceeding is contrary to law.

C. Whether the Court erred in determining that Father had substantial separate assets as a basis to deny modification
when Father’s assets were encumbered by the parties’ marital debt that Father assumed in equitable distribution and are
therefore unavailable to father to supplement his support obligation.”

Opinion
First, this Court notes that this matter is governed by the terms of the parties’ MSA. It is well established that the law of con-

tracts applies to Marital Settlement Agreements. Under the law of contracts, the court must ascertain the intent of the parties when
interpreting a contractual agreement. Kripp v. Kripp, 849 A.2d 1159 (Pa. 2004). The language of this contract is clear and unam-
biguous. Where, as here, a property settlement agreement did not merge into the divorce decree, it stands as a separate contract,
is subject to the law governing contracts and is to be reviewed as any other contract. Simeone v. Simeone, 525 Pa. 392, 399, 581
A.2d 162, 165-166 (1990). There is no language in the instant contract regarding the income of the parties nor is there language
allowing for modification due to a “substantial change in circumstances.” Therefore, Father may prevail in his request for modifi-
cation only if he can demonstrate the impossibility of performance or that he is otherwise entitled to modification under 23 Pa.C.S.
3105(b).

As a general matter, when a litigant challenges the decision of a Master, this Court must perform an independent review of the
matter to determine if the record adequately supports the Master’s findings and recommendation. Neil v. Neil, 731 A.2d 156
(Pa.Super. 1999). The trial court’s subsequent decision will be upheld if supported by competent evidence and if no clear abuse of
discretion occurred. An abuse of discretion is more than an error of judgment; it must entail a misapplication or overriding of the
law or a manifestly unreasonable exercise of judgment or one based on bias, ill will, prejudice or partiality Fennell v. Fennell, 753
A.2d 866 (Pa.Super. 2000). The reviewing court may affirm the order of the trial court on appeal where it is correct on any legal
ground or theory, regardless of the reason relied on by the trial court. Purdy v. Purdy, 715 A.2d 473 (1998).

The Master in this matter correctly determined that when faced with the request to reduce a support award while at the same
time being asked to enforce contracted for support at a higher amount, the court must consider the entire picture of the obligor’s
income and the needs of the children.

In Father’s first matter on appeal, he argues that, having demonstrated a change in circumstances – the loss of his wage-pay-
ing job – he is entitled to modification. In doing so, Father relies on arguments he made in his exceptions concerning support, but
ignores the law on the enforceability of contractual child support payments. The two must be viewed together and, when that is
done, Father’s arguments fail.

In drafting 23 Pa.C.S. 3105(b), the legislature provided that contractually bargained for child support payments are subject to
modification by the Court upon a showing of changed circumstances. However, as the Supreme Court pointed out in Nicholson v.
Combs, 703 A.2d 407 (Pa. 1997), this change in the law was enacted to prevent the enforcement of a non-modifiable contractual
provision for child support which would result in incarceration of a payor whose circumstances had changed such that he was
unable to pay. “Because failure to comply with a support order can lead to incarceration, the court must be able to reduce the
amount if the payor establishes an inability to pay.” Nicholson at 416-417 (emphasis added). Nicholson does not require a guide-
lines analysis, as Father seems to imply. Rather, the holding in Nicholson requires that when downward modification of the child
support obligation in an MSA is sought, the Court “must be able to reduce the amount if the payor establishes an inability to pay.”
Nicholson also specifically holds that the “family court’s determination of a payor’s inability to pay does not preclude the court sit-
ting in law or equity from determining that the terms of the agreement are enforceable.” Nicholson at 417.

In this case, Father has not demonstrated that the change in his income was “substantial and material” as required by McClain
v. McClain, 872 A.2d 856 (Pa.Super. 2005) so as to demonstrate an inability to pay. The facts set forth before the Master demon-
strated the opposite. Father’s expert’s testimony established that his current monthly net income was approximately 97% of what
it was the previous year, which is greater than his income in the year the contract was signed. See, Master’s Recommendation,
Explanation pg. 2.

Here, Father has substantial income from sources other than wages from which the Master determined he could meet his obli-
gation. In fact, the wages earned from the job lost made up a small percentage of his entire income, as the majority came from
other sources. A parent’s “earning capacity” for child support purposes includes funds from all sources, not just actual earnings.
Darby v. Darby, 686 A.2d 1346 (Pa.Super. 1996). For the purposes of calculating support, a party’s financial condition is determi-
native and the Court must consider every aspect of the party’s financial ability to pay, including property interests, stocks and other
forms of investment. When actual net earnings do not reflect earning capacity, the court should investigate a variety of sources to
determine a party’s true wealth. See, Hoag v. Hoag, 646 A.2d 578 (Pa.Super. 1994); DeWalt v. DeWalt, 529 A.2d 508 (Pa.Super. 1987).
Control over funds more than cash flow or federal tax returns should be considered income for support purposes. Fennel v. Fennel,
753 A.2d 866 (Pa.Super. 2000). In the Instant case, the Master found that Father had over $1,000,000.00 in his separate estate based
on uncontradicted evidence. See, Masters Recommendation, Explanation, pg. 3.

In Arbet v. Arbet, 863 A.2d 34 (Pa.Super. 2006), the Court held that Father’s entitlement to access income from a non-marital
annuity was income, regardless of whether or not he actually accessed it. In this case, Father has access to an NFL defined bene-
fit plan. (T.T. 73-75) Based on all of the above evidence, the Master, and this Court, found Father has the ability to meet his obliga-
tion under the contract. Father is not unable to meet the financial obligation, which he knowingly bargained for when he signed
the parties’ MSA, therefore, section 3105(b) is not triggered and Father is not entitled to a modification.

Secondly, Father argues that it was error to include his capital gains in the calculation of his income and, that if it were not
included, he would be entitled to the modification. He contends that the Court, in accepting the Master’s recommendation, is “dou-
ble-dipping” by considering his gains from the sale of property acquired in equitable distribution, which is impermissible pursuant
to Rohrer v. Rohrer, 715 A.2d 463 (Pa.Super. 1998). The Rohrer Court held “money included in an individual’s income for the pur-
pose of calculating support payments may not also be labeled as a marital asset subject to equitable distribution.” In Miller v.
Miller, 783 A.2d 832 (Pa.Super. 2001), the Court held that the reverse of Rohrer was also true. However, contrary to Father’s posi-
tion, the Miller Court also concluded “the single caveat to this rule is that any gain realized in the sale of the asset may, indeed
must, be included in the calculation of income” for child support purposes. A gain would occur if the sale of the asset resulted in
proceeds in excess of the value at the time of equitable distribution. See, Miller at 835, fn 4.
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In this matter, it was not only Father’s modification petition that was before the Master, but also Mother’s petition to enforce.
The analysis in Rohrer did not encompass a contract enforcement case, where the standard becomes impossibility of performance.
Additionally, Father has income and access to income from other numerous sources, in addition to the capital gains testified to
before the Master, from which to pay pursuant to the MSA. Even without contemplation of the gains received from the sale of assets
he received in equitable distribution, Father’s earning capacity, his separate non-marital assets and his ability to access his NFL
pension argue against modification. Therefore, regardless of whether or not the Master relied on Father’s income from capital
gains, other competent evidence adduced at trial supported her decision.

In Mother’s petition for enforcement, Father had the burden to demonstrate that he was entitled to a reduction in the amount
of his contractually bargained for child support since the MSA did not contemplate such a reduction and did not rely on his income
when setting his monthly obligation. It was Father’s burden to show that he was unable to perform, that he did not have the abili-
ty to pay. He did not meet this burden.

Father’s last argument fails as well, for the same reasons as set forth above. He argues that the Court erred in looking to his
“separate assets” when those assets were encumbered by debt Husband assumed in equitable distribution. Father was aware that
he was assuming the referenced debt at the time the monthly support amounts for the children were set. Both parties in this case
were represented by counsel of their choosing and both parties stated that the MSA was “just, fair, adequate and reasonable as to
each of them and accordingly, both Husband and Wife freely and voluntarily accept all of the terms, conditions and provisions set
forth” in the MSA.

The record demonstrates that the MSA encompassed the entire economic relationship – including equitable distribution, alimo-
ny, child support, custody, insurance, and many other matters. The Agreement clearly states that it “contends the entire under-
standing of the parties.” Without being able to demonstrate an inability to perform, Father was properly found to be bound by the
terms to which he agreed.

For the reasons set forth above, this Court’s June 23, 2009 Order should be affirmed.

BY THE COURT:
/s/Bubash, J.

Cassandra Abel v. Richard Sciubba
Child Support Enforcement

1. Mother appeared at a child support hearing; father did not appear, but objected to the Hearing Officer’s recommendation that
his lump sum settlement from a civil law suit be used first to satisfy his retroactive child support arrears, with the remainder being
placed in escrow to be available to satisfy the child support obligation until the children were no longer minors. The Hearing
Officer found the father to be capable of full-time minimum wage employment, but recognized that he was not working and was
receiving public assistance.

2. The father filed exceptions to this recommendation stating that there was no statutory or case law supporting the establish-
ment of such an escrow.

3. The trial court agreed, indicating that the case was not similar to cases where such escrow accounts were permitted. In equi-
table distribution cases, the court may impose an injunction to prevent a party from alienating property in an effort to defeat a
child support obligation. An escrow account is permitted when there is a history of non-payment, prior removal of marital funds
from the jurisdiction, a lack of income on the part of the obligor, or where an obligor is likely to squander money. Workers com-
pensation funds have been escrowed to assure alimony payments in situations where there was a history of noncompliance.

4. The court found the aforedescribed situations not to be similar as there was no divorce pending, the obligor had not been
found to be in contempt of a support order, and the obligor had no notice that an escrow might be used to secure future payments.
No applicable authority was found and the case was remanded for an appropriate determination of the monthly support and pay-
ment on arrears.

(Christine Gale)
Cassandra Abel, Plaintiff/Mother, Pro Se.
Jerome DeRiso for Defendant/Father.
No. FD 01-4352-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.

MEMORANDUM
Wecht, J.—Defendant Richard Sciubba [“Father”] filed Exceptions to Recommendations issued by Hearing Officer Bingman

following a July 15, 2009 child support hearing. Plaintiff Cassandra Abel [“Mother”] appeared for that hearing. Father did not. The
hearing officer developed the record, and subsequently recommended an attachment of Father’s lump sum settlement payment
from a civil law suit, with the amount in excess of the arrears going into escrow. The escrow would cover Father’s support obliga-
tion at the current support rate until the children are no longer minors. The hearing officer found that Father was capable of full-
time minimum wage employment, but that he currently was not working and was on assistance.

Father argued on exceptions that the hearing officer erred in establishing the escrow for the lump sum payment and that the
order is not “within the range of the appropriate guidelines.” Father asserts that there is no statutory or decisional law supporting
establishment of this escrow. Father acknowledges that there are decisions allowing escrow in support cases. But Father argues
that these cases are inapposite because the escrow in those instances was established through equitable distribution, and also
because there is no history of non-payment here as there was in those cases. Father also complains that the hearing officer devi-
ated upward from the guideline amount because Father was receiving the lump sum.

In the Petto case, the mother was directed to pay the father $12,419 as part of equitable distribution. Petto v. Petto, 539 A.2d
1337, 1338 (Pa.Super. 1988). The mother filed a petition asking the trial court to use the amount due the father from equitable dis-
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tribution to ensure future child support payments. Id. The trial court denied the request. Id. At the time of that denial, the father
had been sporadically employed for years prior to entry of the divorce decree, had moved to Brazil after the separation, had taken
money from the parties’ and children’s bank accounts without the mother’s knowledge or consent, and had failed to report any
income since his move to Brazil. Id. Additionally, at the time of the denial, the father was months in arrears on his child support
payments. Id. at 1339.

The Superior Court reversed, finding authority in 23 Pa.S. § 403 (a) (now 23 Pa.C.S.A. § 3505 (a)), which allows issuance of an
injunction to prevent a party from alienating property in order to defeat a child support award. Id. The Superior Court found §403
(a) applicable through Pa.R.C.P. 1910.43, which allowed the mother’s petition for special relief. Id. Relying on the father’s history
of not making payments and of removing marital funds from the jurisdiction, and recognizing his lack of income, the Superior
Court ordered the money the mother owed through equitable distribution to be paid into a sequestered account to ensure future
child support payments. Id. at 1340.

In the Nika case, the trial court ordered that the husband’s proceeds from the sale of the marital home were to be held by his
attorney to pay off his support arrearages. Nika v. Nika, 555 A.2d 133, 1339 (Pa.Super. 1989). The trial court further ordered that
any amount over his arrearages was to be held in escrow by the attorney and was not to be paid directly to the husband due to hus-
band’s continued contempt and failure to pay. Id. The trial court further asserted that the husband was a gambler who was likely
to squander the proceeds and had caused his business to fail in order to discourage claims for support. Id. The trial court ordered
that the money be deposited with the domestic relations office to create a credit from which the wife’s alimony could be paid. Id.
at 1340.

The Superior Court upheld the trial court’s decision under the court’s equity power to protect the interests of the parties, in
accordance with 23 Pa. S. § 401 (c), now 23 Pa.C.S.A. § 3323 (f). Id. at 1341. In so ruling, the Superior Court relied upon the wife’s
history of mental problems that affected her economic opportunities as well as the husband’s record of failing to meet his support
obligations. Id.

In another case, the Supreme Court allowed workers’ compensation lump sum payments to be placed in escrow to ensure alimo-
ny payments. Dudas v. Pietrzykowski, 849 A.2d 582, 586 (Pa. 2004). The husband had not paid alimony for over a year and a half
prior to paying off his arrears from his lump sum payment. Id. at 584. The trial court put the rest of the lump sum into escrow to
ensure future payments. Id. at 584-85. The Court relied on parts of the alimony statute that allow income to be attached when there
are arrears, and considered the workers’ compensation award to be an income substitute. Id. at 586. The Supreme Court conclud-
ed that the trial court had the authority to place assets in escrow to ensure alimony payments, even though it concluded that the
trial court had not exercised that authority properly. Id.

In the instant case, Mother argued that the escrow would save Father from worrying about contempt exposure that she predict-
ed he would face because, as she testified, “he’s on drugs” [Tr., at 4] and “[h]e’s always in jail” [Tr., at 6].

There is not enough similarity to the above-discussed cases to allow the escrow here. This court cannot rely on the statutory
provisions cited in those appellate cases, which deal with the court’s equity powers concerning divorce and property rights, to find
authority for the escrow. There are two prior contempt Orders in this case. But both of those Orders are almost five years old.
Further, there was no notice to Father that an escrow account might be used to secure future payments. The Superior Court has
held that an obligor was not afforded a full and fair opportunity to air all his claims when he had no notice of an attempt to guar-
antee future child support payments through an escrow account. Rittel v. Rittel, 485 A.2d 30, 35 (Pa.Super. 1984). While it is plain
and understandable that the hearing officer sought in this case to ensure support for the children, there was no applicable author-
ity for her to do so.

The case will be remanded, but only for re-calculation. Because Father failed to appear, he waived any opportunity for a de novo
hearing.

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW, this ??? day of January, 2010, following due consideration, and for the reasons set forth in the accompanying

Memorandum, it is hereby ORDERED, ADJUDGED, and DECREED that Defendant’s Exceptions to the Recommendations of
Hearing Officer Bingman, Esquire dated July 15, 2009 are GRANTED. The hearing officer shall determine Defendant’s monthly
support obligation and arrears based upon his earning capacity, and shall make a recommendation for his monthly payment,
including a payment on arrears.

SO ORDERED.
BY THE COURT:
/s/Wecht, A.J.
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c apsule summary
Louise O’Brien Scully v. Henry Crocker Scully

Foreign Support Order

1. The mother and father were divorced in Bermuda, with the mother and child remaining in Bermuda. The mother registered
the child support order in Allegheny County for enforcement purposes. The father then filed for modification of child support.

2. The mother argued that the order could not be modified if the issuing tribunal retained jurisdiction. The father argued that
Pennsylvania could not even register the order because Bermuda was not a state under UIFSA, did not have a similar law for sup-
port, and did not have reciprocal agreements with the United States.

3. The issue of modification became moot as the father was pursuing modification in Bermuda. The remaining issue to be
addressed was the father’s objection to the mother’s registering of the order.

4. The court determined that a support order could be registered and enforced even if the originating country or jurisdiction
did not have a reciprocal agreement with the United States. Support orders would be recognized unless the decree was tainted by
fraud or prejudice or was contrary to Pennsylvania law or public policy.

(Christine Gale)
David S. Pollock for Plaintiff/Mother.
Mark R. Alberts for Defendant/Father.
No. FD 09-4807-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, J., January 8, 2010.
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Winona Williams, Administratrix of the Estate of Earl Williams, Deceased v.
Sewickley Valley Hospital and Heritage Valley Health System

Hospital Negligence—Error of Judgment Charge to Jury—Medical Malpractice—Pringle v. Rapaport, 2009, Pa.Super. 171, 980,
A.2d 159 (2009)

1. Plaintiff ’s decedent fell while confined to the hospital after having been assessed as a fall risk and placed on safety and fall
prevention measures.

2. Plaintiff alleged that decedent fell and died due to negligence by nurses in failing to monitor and observe him with sufficient
frequency and failing to use proper fall prevention protocols.

3. The jury returned a verdict against the plaintiff and in favor of the defendants.

4. Plaintiff ’s motion for a new trial argued that the court erred in giving an “error of judgment” charge to the jury, which is
now prohibited under Pringle v. Rapaport. An “error of judgment” charge provides generally that physicians are not responsible
for “mere errors in judgment” or the use of “best judgment” unless the resulting error constitutes, or was the result of, negli-
gence. The Pringle court ruled that giving an “error of judgment” charge was reversible error. The court granted the motion for
a new trial.

(Lynn E. MacBeth)
Lawrence M. Kelly for the Plaintiff.
Deborah A. Kane for Defendant.
No. GD 08-7460. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., April 23, 2010—This matter comes before the Superior Court on the appeal of the Defendant, Sewickley Valley

Hospital, from the Order of this Court granting Winona M. Williams’ Motion for Post-Trial Relief.

I. BACKGROUND
On July 24, 2006, Earl Williams, the decedent, was admitted to Sewickley Valley Hospital (hereinafter “Defendant”) for abdom-

inal pain following a recent sigmoid resection. At said time, Mr. Williams walked independently with lower extremity weakness
noted. He had no history of previous falls. Despite a lack of history, Mr. Williams was assessed as a fall risk and was placed on safe-
ty and fall prevention measures.

In the morning hours of July 26, 2006, Mr. Williams’ roommate alerted hospital staff after hearing a noise in the bathroom.
The staff discovered Mr. Williams on the floor, awake, unable to speak, with his right leg and arm flaccid. Mr. Williams died the
following day.

Winona M. Williams (hereinafter “Plaintiff”), Administratrix of the Estate of Earl Williams, filed a cause of action alleging neg-
ligence on the part of the Defendant and Heritage Valley Health System. Specifically, the Plaintiff alleged that the nurses employed
by the Defendant were negligent in failing to monitor and observe Mr. Williams with sufficient frequency as well as failing to use
proper fall prevention protocols. (See Complaint).

II. PROCEDURAL HISTORY
This matter was initiated by complaint filed April 11, 2008. After limited pre-trial filings, the matter proceeded to trial by jury

in October of 2009. On October 8, 2009, the Jury returned a verdict in favor of the Defendants and against the Plaintiff.
On October 14, 2009, the Defendants filed a Motion for Post-Trial Relief, requesting a new trial. On October 20, 2009, this Court

filed an Order directing Plaintiff to provide a transcript within forty-five (45) days; Plaintiff to file a Brief in Support of Post-Trial
Motion on or before December 22, 2009; Defendant to respond on or before January 7, 2010.

The Plaintiff maintains in its Motion for a new trial that the Court erred in its charge to the jury by giving an “error of judg-
ment” charge, which is now prohibited under the ruling in Pringle v. Rapaport, 980 A. 2nd 159 (2009).

Following arguments on said Motion on January 20, 2010, this Court issued an Order granting Plaintiff ’s Motion for Post-Trial
Relief. (Order dated February 1, 2010). On February 16, 2010, the Defendant filed a Notice of Appeal to Superior Court. By Order
dated February 22, 2010, the Defendant was ordered to file a Concise Statement of Matters Complained of on Appeal no later than
twenty-one (21) days after the entry of said Order pursuant to Pa.R.C.P. § 1925(b).

III. MATTERS COMPLAINED OF ON APPEAL
The Defendants raise only one claim of error:

1. The trial court erred in granting plaintiff ’s motion for new trial, where the complained of jury instruction was not an
“error of judgment” instruction and was not as a whole inadequate or unclear, and did not have a tendency to mislead or
confuse a material issue.

IV. DISCUSSION
This Court granted Plaintiff ’s request for Post-Trial Relief because it felt it had no other alternative based on the Pringle rul-

ing. The Superior Court’s standard of review when considering the adequacy of jury instructions in a civil case is to determine
whether the trial court committed a clear abuse of discretion or error of law controlling the outcome of the case. Stewart v. Motts,
654 A.2d 535, (Pa. 1995). It is only when “the charge as a whole is inadequate or not clear or has a tendency to mislead or confuse
rather than clarify a material issue” that error in a charge will be found to be a sufficient basis for the award of a new trial. Id. at
540, see also, Ferrer v. Trustees of University of Pennsylvania, 825 A.2d 591(Pa. 2002).

An “error of judgment” charge provides generally that physicians are not responsible for “mere errors in judgment” or the use
of “best judgment” unless the resulting error constitutes, or was the result of, negligence. In Pringle, the Plaintiff argued that this
instruction improperly advised the jury on, “the well-established applicable standards for medical malpractice and [was] also like-
ly to mislead and confuse the jury in its deliberations.” Accordingly, the Pringle court ruled that giving an “error of judgment”
charge was reversible error.

Although this Court believes that the charge must be viewed as a whole to determine if either side was prejudiced, the Pringle
decision seems to have narrowed that approach. Although this Court feels its charge was fair to all parties, it was compelled to
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apply the Pringle decision to this case and grant Plaintiff a new trial. However, it is submitted that the Pringle decision should not
be followed generally, but should be construed to apply to only the facts of the Pringle case.

V. CONCLUSION
This Court respectfully submits this Opinion to the Superior Court for such judgment as it deems appropriate.

BY THE COURT:
/s/Della Vecchia, J.

Date: April 23, 2010

East Allegheny School District v.
Kash Snyder, Mark Snyder, Shanni Snyder, and Scott Snyder

Delinquent Real Estate Taxes—Default Judgment—Alleged Defects in Service of Process

1. Defendants were served with the complaint at their residence on which delinquent taxes were due. Service was accepted by
a relative, George Snyder, pursuant to Pa. R.C.P. 402(a)(2)(i).

2. The defendants filed preliminary objections asserting that none of the defendants actually resided at the property.

3. Actual participation in legal proceedings waives irregularities in the notice and service procedures, even lack of formal
notice. Reid v. Clendenning, 44 A. 500 (1899).

4. Defendants’ preliminary objections were untimely filed and were stricken and were not an issue at trial.

5. The defendants were aware that they owned the property evidenced by their habitation, were aware that they owed proper-
ty taxes, were aware they had not paid property taxes, were aware that the plaintiff was trying to collect property taxes, were
aware that the patriarch of the family was served a complaint for delinquent taxes at the very property that is subject to the taxes.
The issue they raise on appeal is form over substance and any defect in notice was harmless error.

(Lynn E. MacBeth)
Joseph W. Lazzaro for Plaintiff.
Kash Snyder, pro se.
Carson Snyder, by her temporary guardian ad litem Kash Snyder, pro se.
Shanni Snyder, pro se.
Matthew Snyder, by his temporary guardian ad litem Shanni Snyder, pro se.
Mark Snyder, pro se.
Scott Snyder, pro se.
No. AR 09-000544. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., March 16, 2010—This matter comes before the Commonwealth Court on the appeal of Kash Snyder, Mark

Snyder, Shanni Snyder and Scott Snyder,1 Defendants, from the non-jury verdict entered on behalf of East Allegheny School
District against Defendants on May 29, 2009.

I. BACKGROUND
East Allegheny School District (hereinafter “Plaintiff”) filed suit against Kash Snyder, Mark Snyder, Shanni Snyder, and Scott

Snyder for delinquent real estate taxes. At the time of the Complaint, said delinquency totaled $14,292.21. In addition to this
amount, the Plaintiff also sought to collect an additional ten percent (10%) on any judgment recovered pursuant to the Local Tax
Collection Law. In total, the Plaintiff was claiming damages of $15,721.43.

II. PROCEDURAL HISTORY
The Complaint in this matter was filed on January 20, 2009. The Complaint alleges that the Snyders (hereinafter “Defendants”)

were the record owners of real property situated in the East Allegheny School District. A trial on this matter was scheduled for
March 30, 2009, before a board of arbitrators. On February 20, 2009, after the Defendants failed to answer the above-referenced
Complaint, the Plaintiff filed a Notice of Intention to Take Default Judgment. Defendant Kash Snyder filed Preliminary Objections
on March 2, 2009. Said Preliminary Objections were scheduled for argument before the Honorable R. Stanton Wettick, Jr. on May
8, 2009. A Praecipe to Reinstate Complaint, as well as an Amended Complaint in Civil Action, were filed on March 27, 2009, there-
by eliminating the need to have argument on the Preliminary Objections. The Amended Complaint listed a new trial date of May
28, 2009. At said time, the Defendants failed to appear. On May 11, 2009, an Order of Court was entered, holding that Defendant’s
(Kash Snyder’s) Preliminary Objections to the original Complaint were moot.

On May 26, 2009, Defendant Shanni Snyder filed Preliminary Objections to the Amended Complaint, which were scheduled for
argument on June 26, 2009. These Preliminary Objections were not timely filed.

On May 28, 2009, this Court entered a verdict in favor of Plaintiff and against Defendants in the amount of $15,721.43, plus costs.
On June 25, 2009, Judgment on the Verdict was entered against the Defendants in the above stated amount. On June 27, 2009, Judge
R. Stanton Wettick, Jr. dismissed Shanni Snyder’s Preliminary Objections as said Preliminary Objections were not timely filed and
Defendants did not appear for argument.

On June 26, 2009, a Notice of Appeal was filed by the Defendants to the Superior Court of Pennsylvania. On July 13, 2009, an
appeal was filed in the Commonwealth Court of Pennsylvania at the above-referenced docketing number. On July 24, 2009, this
Court ordered the Defendants to file their matters complained of on appeal pursuant to Pa.R.A.P. 1925(b).

On October 26, 2009, an Order was issued by the Commonwealth Court directing the Defendants to order and pay for tran-
scripts, which at said time had not been done. The parties were given fourteen (14) days to comply with this directive. On
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November 13, 2009, after the Defendants failed to adhere to the October 26, 2009 Order, the Commonwealth Court dismissed the
present appeal. The following day the transcripts were filed and the Commonwealth Court reinstated the appeal.

III. MATTERS COMPLAINED OF ON APPEAL
The Defendants raise the following claims of error:

1. This Court erred in entering judgment against Kash Snyder, Scott Snyder, and Mark Snyder when they were not
served with Amended Complaint in this case and, as a result, no jurisdiction existed for this Court to proceed without
them at a hearing by judge.

2. This Court erred in proceeding to trial by judge against Shanni Snyder when no notice was provided to her indicat-
ing the time and date of the arbitration hearing as required by 231 Pa. Code 1303(a).

3. This Court erred in proceeding to trial by judge when all parties were not provided thirty days notice before the
arbitration hearing as required by 231 Pa. Code 1303.

4. In the event that this Court somehow finds that proper notice was provided to Shanni Snyder, and that this Court
can proceed at arbitration and trial without all defendants being served, she maintained a good excuse for not appear-
ing at the arbitration because she was summoned to appear at a criminal trial in this Court of Common Pleas of
Westmoreland County, Pennsylvania, on the same date and time in a case where she was named defendant.

5. This Court lacked jurisdiction over the Amended Complaint because it is a tax action and the plaintiff failed to name
all property owners who were indispensable parties. The failure of the plaintiff to join the other property owners
caused prejudice because a payment by one property owner offsets the debt by the others.

6. This Court lacked jurisdiction over the Amended Complaint because the plaintiff failed to prosecute the case against
the indispensable parties named but did not serve the action.

7. This Court lacked jurisdiction as the East Allegheny School District failed to pass a proper Act 20 resolution and
because no statute allows for the imposition of “collection fees” as alleged in the complaint.

8. This Court lacked jurisdiction because the plaintiff did not, as required by statute, provide the defendants with
notice of imposition of free and costs, and the plaintiff failed to provide any ability to appeal the assessment in viola-
tion of 2 Pa. C.S. § 553.

IV. DISCUSSION
The Defendants’ first four (4) assignments of error deal with alleged defects in service of documents or other procedural mat-

ters. The Defendants were originally served a copy of the original complaint on January 29, 2009, when a relative of the
Defendants, George Snyder, was personally served within thirty (30) days of the filing of the Complaint by Allegheny County
Deputy Sherriff Dan Macioce pursuant to Pa.R.C.P. 400(a). (See Sheriff Return, see also, Pa.R.C.P. 401(a)).

Service was accepted by George Snyder pursuant to Pa.R.C.P. 402(a)(2)(i). Said service is evidenced by the Defendants’ filing
of Preliminary Objections on March 2, 2009.

The Preliminary Objections assert that the service effectuated on January 29, 2009, upon George Snyder was defective based
on the assertion that none of the named Defendants reside at the address of 98 Arlene Drive. (See Preliminary Objections, para 1-
6, filed March 9, 2009).

The tax delinquent property is 98 Arlene Drive. It is the same place where service was effectuated, and the Complaint was
served on Defendants’ father and/or grandfather at the subject residence.

Actual participation in legal proceedings waives irregularities in the notice and service procedures, even lack of formal
notice. Reid v. Clendenning, 44 A. 500 (Pa. 1899). Additionally, Pa.R.C.P. 2252 allows a Defendant to join as an additional
Defendant any person who may be solely liable, liable over to the joining Defendant, or jointly or severally liable with the join-
ing Defendant on the Plaintiff ’s cause of action, or who may be liable to the joining party on any cause of action arising out of
the same transaction or occurrence or series of transactions or occurrences upon which the Plaintiff ’s cause of action is based.
Pa.R.C.P. 2252(a).

The Defendants were free to join any minor in this litigation and the Court without question would have appointed guardians
pursuant to Pa.R.C.P. 2031(b), which states:

[i]f a minor party to an action is not represented, the court shall appoint a guardian for the minor either upon its own
motion or upon petition of (1) the minor party, (2) a guardian of the minor appointed by any court of competent juris-
diction, or by a will duly probated, (3) any relative of the minor, or (4) any other party to the action.

This Court would also like to address the Preliminary Objections to the Amended Complaint filed on May 26, 2009. On the day
of trial, said Preliminary Objections were deemed untimely. The Amended Complaint was filed on March 27, 2009. Pa.R.C.P. § 1026,
entitled Time for Filing, mandates, “every pleading subsequent to the complaint shall be filed within twenty days after service of
the preceding pleading…” At the time of trial, it was apparent that the Preliminary Objections that were yet to be ruled on were
untimely filed, i.e. filed over one month past the appropriate filing deadline. There was no leave of Court granted or consent by the
Plaintiff to excuse said delay. This Court held that said Preliminary Objections were hence stricken and no longer an issue prior
to trial. In summary, the Defendants were aware that they owned the property evidenced by their habitation there, were aware that
they owed property taxes, were aware they had not paid property taxes, were aware that the Plaintiff was trying to collect prop-
erty taxes, were aware that the patriarch of the family was served a complaint for delinquent taxes at the very property that is sub-
ject to the taxes. This issue is form over substance, any defect in notice was harmless error. The other allegations of error are sub-
stantive and legal matters, which need not be dealt with herein, as the Defendants having failed to raise same at trial, the same are
deemed waived.

V. CONCLUSION
This Court finds no merit to any of the Defendants’ assertions of error. For the aforementioned reasons, this Court respectfully

requests the Commonwealth Court of Pennsylvania to affirm the Judgment entered in favor of Plaintiff and against Defendants on
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June 28, 2009.

BY THE COURT:
/s/Della Vecchia, J.

Date: March 16, 2010

1 It is unclear to this Court at this time as to how many of the Defendants are appealing.

Alton D. Brown v. Jeffrey A. Beard, et al.
Prison Litigation Reform Act, 42 Pa. C.S. §§6601-6608—Pa. R.C.P. 240(j)

1. The Prison Litigation Reform Act allows a court to dismiss a prisoner’s prison conditions complaint where the prisoner has
had three or more prior such complaints dismissed because they were frivolous or malicious.

2. Plaintiff ’s three prior dismissals constitute “three strikes” pursuant to said Act and the court dismissed the complaint.

(Lynn E. MacBeth)
Alton D. Brown, pro se.
Suzanne Hueston for Department of Corrections.
No. GD 09-15663. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., March 16, 2010—On September 10, 2009, Plaintiff Alton Brown filed a Petition to Proceed in forma pauperis

and a Complaint against Jeffrey A. Beard and numerous other employees of the Pennsylvania Department of Corrections for
alleged civil rights violations. On January 22, 2010, I dismissed Plaintiff ’s complaint pursuant to Pennsylvania Rule of Civil
Procedure 240(j). On February 3, 2010, Plaintiff appealed from that order.

In Jae v. Good, 946 A.2d 802 (Pa.Comm. 2008), the Commonwealth Court outlined in detail the application of the Prison
Litigation Reform Act (PLRA), 42 Pa.C.S. §§ 6601-6608. Specifically, 42 Pa.C.S. 6602(f) allows a court to dismiss a prisoner’s prison
conditions complaint where the prisoner has had three or more prior such complaints dismissed because they were frivolous or
malicious. The instant case qualifies under this act because Plaintiff ’s complaint relates to conditions of his confinement and this
court has dismissed three of Plaintiff ’s previous cases.

“Prison conditions litigation” is defined as: “A civil proceeding arising in whole or in part under Federal or State law with
respect to the conditions of confinement or the effects of actions by a government party on the life of an individual confined in
prison. The term includes an appeal. The term does not include criminal proceedings or habeas corpus proceedings challenging
the fact or duration of the confinement in prison.”

In this complaint, Plaintiff makes the following allegations: Plaintiff was moved from a Restrictive Housing Unit to a Secure
Special Needs Unit (Complaint (Facts) ¶3), Plaintiff was denied approximately ten meals, access to yard, law library and mail (Id.
¶¶ 7-8), Plaintiff was made to complete body cavity strip searches twice (Id. ¶11), Plaintiff was intentionally scratched with hand-
cuffs and handcuffs were tight (Id. ¶13), Plaintiff was not given his “legal property” (Id. ¶20), Plaintiff ’s personal items went miss-
ing (Id. ¶22), Plaintiff was given a “bogus misconduct” (Id. ¶25). Furthermore, Plaintiff accuses Defendants of a “conspiracy to
punish and retaliate against Plaintiff” (Id. ¶¶ 31-43). Plaintiff also alleges various physical and emotional impacts of his alleged
treatment (Id. ¶¶ 44-54). All of these matters go directly to the terms of Plaintiff ’s confinement.

Plaintiff has also had three previous matters dismissed in this court. On March 7, 2002, Plaintiff filed a Petition to Proceed IFP
and a Complaint against Phillip Johnson (Superintendent at SCI-Greene) at GD 02-4891. On April 1, 2002, the Honorable Joseph
James dismissed that complaint as frivolous. The Commonwealth Court dismissed the appeal from that order (1725 CD 2002) and
the Petition for Allowance of Appeal was denied (101 WAL 2003). On May 14, 2002, Plaintiff again filed a Petition to Proceed IFP
and a Complaint against Phillip Johnson (Superintendent at SCI-Greene) and Jeffrey Beard (Secretary, Pennsylvania Department
of Corrections) at GD 02-9575. On May 17, 2002, Judge James dismissed that complaint as frivolous. The Superior Court affirmed
(1044 WDA 2002). Finally, on May 24, 2002, Plaintiff filed a Petition to Proceed IFP and a Complaint against the Pennsylvania
Department of Corrections at GD 02-10332. On August 23, 2002, Judge James dismissed that complaint as frivolous. These three
prior dismissals constitute “three strikes” pursuant to the PLRA.

Therefore, the Commonwealth Court should affirm this court’s order dismissing Plaintiff ’s case.

Strassburger, J.
March 16, 2010

Judy Berkeybile v. Kate Barkman, et al.
Mandamus—Counsel Fees—Acceptance of Filings by Department of Court Records

1. Plaintiff filed a complaint in mandamus against various personnel in the Department of Court Records seeking the accept-
ance of documents offered for filing as well as counsel fees.

2. The court granted peremptory mandamus directing the filings to be accepted by the department but denied the request for
counsel fees.

3. Plaintiff appealed. The court stated that Plaintiff cannot show the defendants acted in bad faith and that the actions of defen-
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dants were not arbitrary, vexatious or in bad faith.
(Lynn E. MacBeth)

David M. Nernberg for Plaintiff.
Timothy E. Finnerty for Defendants.
No. GD 09-23070. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., April 7, 2010—On December 11, 2009, Plaintiff filed a complaint in mandamus against Kate Barkman, Director
of the Allegheny County Department of Court Records, Martin Madigan, Manager of the Department of Court Records - Orphans’
Court Division, Jean Lynch, a clerk in that department, and the Department of Court Records - Orphans’ Court Division, alleging
that Defendant Lynch refused to accept filings in a case. On December 23, 2009, Defendants filed an Answer to the Complaint, and
on January 4, 2010, Plaintiff filed a Motion for Peremptory Judgment. On January 4, 2010, I entered an order scheduling argument
in this matter before me on January 11, 2010. On January 8, 2010, Defendants filed a brief in opposition to Plaintiff ’s motion for
peremptory judgment. After hearing argument from both sides, I issued the following order:

AND NOW, this 11th day of January 2010, it is ORDERED that peremptory mandamus is granted in part and denied in part
as follows:

1) Defendants are ORDERED to accept the proffered documents for filing.

2) Defendants shall not certify the documents as part of the record an appeal at No. 02-1999-03110 (Orphans’ Court
Division) absent an order from Judge Lee Mazur or another judge of the Orphans’ Court Division.

3) All parties’ requests for counsel fees are denied.

/s/Strassburger, A.J.

On February 11, 2010, Plaintiff filed a Notice of Appeal, and on February 12, 2010, I ordered that Plaintiff file a concise state-
ment pursuant to Pennsylvania Rule of Appellate Procedure 1925(b). On March 5, 2010, Plaintiff filed her concise statement alleg-
ing only that I should have awarded counsel fees to Plaintiff.

The standard of review of a trial court’s decision to deny mandamus damages is abuse of discretion or legal error. Barness Land
Dev. Co., LLC v. Bd. of Supervisors of Washington Twp., 852 A.2d 463, 466 (Pa.Cmwlth. 2004). A denial of counsel fees under Section
2503 of the Judicial Code, 42 Pa.C.S. § 2503, rests with the discretion of the trial court, and [the Commonwealth Court] reviews its
denial for abuse of discretion. Westmoreland County Indus. Dev. Auth. v. Allegheny County Bd. of Prop. Assessment, 723 A.2d 1084,
1086 (Pa.Cmwlth. 1999).

This case is similar to Maurice A. Nernberg & Assoc. v. Coyne, 920 A.2d 967 (Pa.Cmwlth. 2007). In Nernberg, Plaintiff1 appealed
from an order denying money damages and counsel fees in connection with a successful mandamus action against the Allegheny
County Prothonotary2 and Motions Clerk of the Court of Common Pleas of Allegheny County. Nernberg challenged the practice
within Allegheny County which permitted out-of-county attorneys to file preliminary objections by mail, yet mandating that
Allegheny County attorneys appear in person to file preliminary objections. Nernberg claimed it was entitled to counsel fees
because “Defendants engaged in arbitrary conduct when they refused to accept filings by mail.” Nernberg, 920 A.2d at 972. The
Superior Court held, however, that there was no evidence to show that Defendants acted in bad faith by following Local Rules.3

In this case, Plaintiff again cannot show Defendants acted in bad faith. At the hearing, I asked Attorney Nernberg what was sup-
posed to happen when he attempted to file the exhibits with Defendants. Attorney Nernberg responded, “The exhibit would have
been on the docket and would have been part of the record on appeal.”(Hearing Transcript, 4). I found this contention to be in
error. “I think that the Department of Court Records is supposed to accept the filings…. On the other hand, I think you’re wrong
in that these don’t go up with the record to the Superior Court without an order from Judge Mazur saying that they constitute part
of the record.” Id.

Because Defendants actions were not arbitrary, vexatious, or in bad faith, the Superior Court should affirm the decision of this
court denying counsel fees to Plaintiff.

Strassburger, A.J.
April 7, 2010

1 It should be noted that in Nernberg, Plaintiff is attorney Maurice Nernberg representing himself in the mandamus action pro se.
In the case before me. Attorney Nernberg’s son, Attorney David Nernberg, is the attorney for Plaintiff Judy Berkeybile.
2 On January 7, 2008, the Prothonotary was renamed the Department of Court Records.
3 It should also be noted that Nernberg also held that Section 2503(9) does not authorize an award of counsel fees to a pro se liti-
gant and since Attorney Nernberg was representing his firm pro se in the litigation, he was not entitled to counsel fees.

Commonwealth of Pennsylvania v. Brian Stultz
DUI Checkpoint—Motion to Suppress—Mandamus—Counsel Fees—Acceptance of Filings by Department of Court Records

1. Defendant was found guilty of Driving Under the Influence of Alcohol or Controlled Substance and filed a Motion to Suppress
which was heard and denied by the court.

2. Defendant contended that a “single lone observation” of odor of alcohol on his breath was insufficient to require him to sub-
mit to a field sobriety test.

3. The Defendant did not contest the legality of the original stop pursuant to the DUI checkpoint protocol, and the court found
that the set-up and operation of the checkpoint comported with the requirements established by the Supreme Court in
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Commonwealth v. Tarbert, 535 A.2d 1035, 1043 (1987).
(Lynn E. MacBeth)

Michael W. Streily for Commonwealth.
Michael P. O’Day Sr. for Defendant.
No. CC200814766. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION

PROCEDURAL HISTORY
Borkowski, J., April 9, 2010—On August 7, 2008 Appellant was charged with one (1) count each of Driving Under the Influence

of Alcohol or Controlled Substance (.08% to less than .10%), 75 Pa.C.S. § 3802(a)(2), and Driving Under the Influence of Alcohol or
Controlled Substance, 75 Pa.C.S. § 3802(a)(1). Appellant filed a Motion to Suppress which was heard and denied by this Court on
April 27, 2009. On the same date, Appellant proceeded to a non-jury trial and this Court found Appellant guilty at both counts.
Appellant was sentenced at the first count to a period of five (5) days incarceration, six (6) months probation, a fine of $300.00, and
the costs of prosecution. No further penalty was assessed at the second count.

On April 29, 2009 Appellant filed post-sentence motions. Appellant’s post-sentence motions were denied on June 2, 2009.
Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania on June 30, 2009. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Whether the trial court erred in failing to grant Appellant’s pre-trial suppression motions challenging the arresting

officer’s single lone observation and/or indicia of intoxication (odor of alcohol on Defendant’s breath) prior to arrest-
ing Defendant and requiring Defendant to submit to compulsory field sobriety tests.

FINDINGS OF FACT
On July 19, 2008, police officer Matthew Grubb, a fifteen year veteran of the Ross Township Police Department, was

assigned to participate in a DUI checkpoint located in Allegheny County on Route 8 at the border of Etna Boro and Shaler
Township. (Suppression Hearing Transcript, Apr. 27, 2009, at pages 4 and 28) (hereafter, “H.T.”) That checkpoint was set up
and operating under the auspices of the North Hills DUI Task Force. (H.T. 6.) Officer Grubb’s assignment during that period
of time was “line” or “contact” officer at one of the ten stations set up at the checkpoint on northbound Route 8. (H.T. 4-5, 9,
28.) As a contact officer, he was instructed to look for signs of intoxication, including the odor of alcohol, in the drivers who
were stopped at the checkpoint. (H.T. 5, 13, 28.) The checkpoint protocol required that if any of those drivers exhibited a sign
of intoxication, Officer Grubb was to remove them from their vehicles for further evaluation by other police officers. (H.T. 5,
13, 28.)

At approximately 1:00 a.m. Appellant was stopped at one of the ten stations in the DUI checkpoint and was approached by
Officer Grubb. (H.T. 5-6, 21, 28.) While conversing with Appellant, Officer Grubb detected a strong odor of alcohol emanating from
Appellant. (H.T. 6-7, 11, 28-29.) This was the only sign of intoxication observed by Officer Grubb at that time. (H.T. 6-7, 29.) Officer
Grubb asked Appellant to step out of his vehicle, after which he turned Appellant over to a second contact officer for identifica-
tion and registration purposes. (H.T. 7-8, 12, 17, 19, 29.) The second contact officer then turned Appellant over to Officer Timothy
Rodman, a ten year veteran of the Etna Boro Police Department. (H.T. 7, 17, 19.) Officer Rodman was assigned to the field testing
area of the checkpoint to perform field sobriety tests of individuals detained by contact officers such as Officer Grubbs. (H.T. 20.)
Upon initial contact with Appellant, Officer Rodman noticed the odor of alcohol upon Appellant’s breath, as well as bloodshot eyes.
(H.T. 18, 29.) From his contact with and observations of Appellant, Officer Rodman formed the opinion that Appellant was intoxi-
cated. (H.T. 18.) Consistent with the checkpoint protocol, Officer Rodman administered field sobriety tests, which Appellant failed.
(H.T. 19-21, 29.) Appellant was subsequently arrested and charged as noted hereinabove.

DISCUSSION
Appellant alleges that the trial court erred in failing to grant his pre-trial suppression motions. This issue is without merit.
Recently, the Supreme Court of Pennsylvania reiterated the standard of review that an appeals court applies when reviewing

the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from
those facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the
evidence of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in
the context of the record as a whole. Where the suppression court’s factual findings are supported by the record, we
are bound by these findings and may reverse only if the court’s legal conclusions are erroneous.

Commonwealth v. Curtis Jones, 2010 WL 522825, —A.2d— (Pa. Feb. 16, 2010).
Here, Appellant argues that his pre-trial suppression motions should have been granted by the Court because more than a sin-

gle observation of the strong odor of alcohol is required to detain an individual for field sobriety testing, following a legal stop at
a DUI checkpoint. Appellant did not contest the legality of the original stop pursuant to the DUI checkpoint protocol, and this Court
found that the set-up and operation of the checkpoint comported with the requirements established by the Supreme Court of
Pennsylvania in Commonwealth v. Tarbert, 535 A.2d 1035, 1043 (1987). (H.T. 3, 29-30.)

Here Appellant was lawfully stopped at a DUI checkpoint and only detained for further testing once Officer Grubb detected a
strong odor of alcohol emanating from Appellant’s person. Officer Grubb’s actions were not only consistent with the protocol of a
lawful DUI checkpoint, but also consistent with well established Pennsylvania law. See Commonwealth v. McElroy, 630 A.2d 35, 41
(Pa.Super. 1993) (following the legal stop of a vehicle, further investigation in the form of a field sobriety test clearly warranted
where police officer detected the odor of alcohol on the defendant’s breath). See also, Commonwealth v. Yastrop, 768 A.2d 318, 320
(Pa. 2001) (plurality opinion) (conviction for driving under the influence upheld where, following a stop at a legal DUI roadblock,
only those drivers who smelled of alcohol were detained for field sobriety testing). Consequently, Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of sentence imposed by this Court should be affirmed.



june 4 ,  2010 page 191

BY THE COURT:
/s/Borkowski, J.

Date: April 9, 2010

Commonwealth of Pennsylvania v.
Connie Williams

Death Penalty—Mental Retardation

1. The court vacated the death sentence imposed as a result of Defendant’s guilt in stabbing his wife during an argument due
to Defendant’s mental retardation despite jury’s finding that the one aggravating circumstance (the Defendant had previously been
convicted of murder) outweighed the two mitigating circumstances (he was under influence of extreme mental or emotional dis-
turbance and his character and record).

2. Testimony from Defendant’s witnesses suggested that he had a low IQ, was illiterate, was abused as a child by his father, and
had prenatal and neonatal issues related to alcohol exposure from his mother.

(Lynn E. MacBeth)

Michael W. Streily for the Commonwealth.
Billy H. Nolas for Defendant.
No. CC 200001876, 200002869. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION AND ORDER OF COURT
Procedural History

O’Toole, J., April 15, 2010—On January 23, 2002, the Defendant, Connie Williams, was convicted by a jury of the following
charges: Murder in the First Degree, 18 Pa.C.S.A. §2501 and Abuse of Corpse, 18 Pa.C.S.A. §5510. As the Commonwealth had filed
Notice of Intention to Seek the Death Penalty, the case then proceeded to the penalty phase. Finding that the one aggravating cir-
cumstance (the Defendant had previously been convicted of murder, 42 Pa.C.S.A. §9711(d)(11)) outweighed the two mitigating cir-
cumstances (the Defendant was under the influence of extreme mental or emotional disturbance and the Defendant’s character
and record, 42 Pa.C.S.A. §9711(e)(2) and (8)), the jury returned a sentence of death.

On March 25, 2002, the Court sentenced the Defendant to death, plus a consecutive term of incarceration of not less than one
year nor more than two years. A post-sentencing Motion was denied on May 30, 2002.

The matter was appealed to the Pennsylvania Supreme Court, who affirmed the judgment of sentence in an Opinion dated July
22, 2004.

Appointed counsel filed a Petition under the Post-Conviction Relief Act. After numerous extensions, an Amended Petition was
filed on July 2, 2008. The Commonwealth filed its Answer on June 24, 2009.

Factual History
On August 12, 1999, the Defendant was cooking steak and steak fries. He was using a knife to trim the fat from the steak. His

wife, Frances Williams, entered the kitchen and began arguing with him about the fact that he had taken marijuana from her purse.
The Defendant admitted to his wife that he had done so and he put the marijuana down the garbage disposal in her presence. Ms.
Williams lunged toward the Defendant to stop him. The Defendant struck his wife in the chest with the knife that he had been using.
She died of a single stab wound to the chest, which penetrated the sternum, the heart, and the aorta. (N.T. 01/22/02, pp. 132-133,
177-186, 197-199, 206-208)

After stabbing his wife, the Defendant cut off her hands, her feet, and her head. He then wrapped the remainder of her body in
bedclothes and dumped the wrapped corpse in a ravine on the north side of the City of Pittsburgh. When the corpse was discov-
ered, with the assistance of the Defendant, the Defendant revealed the location of the missing body parts. After initially denying
that he had dismembered the body, the Defendant admitted that he had done so to prevent her from being identified. The Defendant
then accompanied the police to the McKees Rocks section of Allegheny County where the missing body parts were located. (N.T.
01/22/02, pp. 128-157)

Summary of Testimony at the PCRA Hearing held on January 11-15, 2010
At the hearing on January 11-15, 2010, both the defense and the Commonwealth presented expert witnesses regarding the issue

of whether or not the Defendant has mental retardation. All of the expert witnesses, who reviewed the Defendant’s school records,
his Department of Correction records, his previous IQ and adaptive functioning tests, his medical records, his childhood CYF
records, witness affidavits, his criminal record, and the trial/sentencing transcripts, testified with a reasonable degree of psycho-
logical or psychiatric certainty.

The defense presented the following expert witnesses:
Daniel Martell, who is a forensic and neuropsychologist, interviewed the Defendant for a total of eight hours over two days. He

testified that, in his opinion, the Defendant has mental retardation. In fact, he stated that the Defendant is a “textbook case.” Dr.
Martell explained that under the DSM-IV there is a three prong test to establish that a person has mental retardation. The first
prong is an IQ of 70-75 or below. The second prong is concurrent impairments in adaptive functioning (i.e., the ability of the per-
son to get along in the world independently without external structure and support). The DSM-IV sets forth 11 separate areas of
adaptive functioning (e.g., work, leisure, self-care, health and safety, functional academic skills, etc.). There must be impairment
in at least 2 of the 11 areas. The third prong requires that onset of the first two prongs be prior to age 18. Dr. Martell further
explained that the criteria for mental retardation under the American Association on Mental Retardation/now, the American
Association on Intellectual and Developmental Disabilities (“AAMR/AAIDD”) are essentially the same. The AAMR/AAIDD
requires a significantly subaverage IQ score (i.e., 75 or below), defined as two standard deviations below the mean on a visually
administered IQ test. It also requires impairments in at least one of the three areas of adaptive functioning: social, conceptual, and



page 192 volume 158  no.  12

practical. Social is the ability to communicate and interact with other people in a normal fashion. Practical is the ability to take
care of yourself—make food, ride the subway, handle money, be able to read and write. Conceptual is the ability to engage in
abstract reasoning, forming concepts, and understanding how to apply functional academic skills to everyday problems. And final-
ly, AAMR/AAIDD requires onset prior to age 18. (N.T. 01/12-15/10, pp. 13-17, 83, 89)

After explaining the criteria, Dr. Martell applied the criteria to the Defendant. First, he stated that the Defendant had a long
history of IQ testing dating back to age 5 or 6. At age 8, he scored 68 on the Stanford-Binet test; 64 on the same test at age 12; and,
59 on the same test at age 15. He was placed in special education after the initial testing and he remained in special education until
he dropped out of school in tenth grade. As an adult, the Defendant was administered the Wechsler Adult Intelligence Scale IV, on
which he scored a 72, which is in the range of mental retardation. Dr. Martell went on to say that the Defendant was illiterate as a
child and remains illiterate as an adult (i.e., he cannot read or write and he cannot do basic simple math). (N.T. 01/12-15/10, pp.
17-33, 47-48)

Second, Dr. Martell testified that the Defendant has significant deficits in adaptive functioning. Specifically, he has deficits in
communication, self-care, and home living skills. Also, he has “profound” impairment in social/interpersonal skills (i.e., he has no
friends and no social skills). Dr. Martell emphasized that in diagnosing these areas, the evaluator looks more at “weaknesses” than
at “strengths” (i.e., what the person cannot do vs. what the person can do). (N.T. 01/12-15/10, pp. 51-70)

Third, Dr. Martell stated that the onset of the foregoing in the Defendant was prior to age 18. (N.T. 01/12-15/10, p. 60).
In addition, Dr. Martell diagnosed the Defendant with organic brain damage. Although he could not exactly pinpoint when the

brain damage occurred, Dr. Martell stated that the Defendant was born with “some genetic predisposition to mental retardation”
and he had closed head injuries as a child due to abuse. The brain damage, coupled with the additional risk factors evidencing that
the Defendant was neglected and lacked appropriate nurturing in the home, are part of the assessment of mental retardation. (N.T.
01/12-15/10, pp. 75-83)

Barry Crown, who is a neuropsychologist, testified that the Defendant has brain damage and mental retardation. He interviewed
the Defendant in November 2008 and administered the Wechsler Adult Intelligence Scale IV. The Defendant’s full scale IQ score
on this test was 72. Dr. Crown’s clinical perception was that the Defendant was putting forth good effort. He further stated that the
Defendant is illiterate and he has significant impairment in his verbal language based critical thinking. The Defendant compen-
sates for these deficits through visual activity. As for the Defendant’s childhood education, Dr. Crown noted that he failed first
grade, he never learned to read, and his grades and ability to achieve were very low, even though he was in special education. (N.T.
01/12-15/10, pp. 108-132, 151)

Dr. Crown also testified that the Defendant has significantly subaverage intellectual functioning within the mental retardation
range in his reasoning ability, verbal ability, communication ability, and the ability to exercise judgment. With regard to the
AAMR/AAIDD three areas of adaptive functioning, the Defendant has deficits in all three areas—he has an inability to self-assess
or to assess other people, he has serious health problems for which he refuses treatment, and he always needed assistance to com-
plete even rote tasks at his places of employment. Finally, Dr. Crown opined that there were several risk factors that contributed
to the Defendant’s mental retardation including, in utero, prenatal and neonatal issues related to alcohol exposure from his moth-
er, a genetic predisposition, poor nutrition, and physical abuse. (N.T. 01/12-15/10, pp. 137-160)

Jethro Toomer, a clinical and forensic psychologist, testified that the Defendant has mental retardation. He emphasized that in
making an assessment of mental retardation it is very important to look at the totality of the data, not just individual pieces of data.
He stated that the Defendant has subaverage intellectual functioning and deficits in all three areas of adaptive functioning. During
his interview of the Defendant, he administered the Scales of Independent Behavior-Revised test. He gave the Defendant the short
form of this test and gave the long form to his sister, brother, and sister-in-law. Based on the responses, Dr. Toomer determined
that the Defendant has significant adaptive deficits in the following areas: communication, self-care, social and interpersonal skills,
home living, community resources, etc. Dr. Toomer also stated that his test results were corroborated by the results of the tests
administered by other professionals. (N.T. 01/12-15/10, pp. 224-255, 289)

William Musser, who is board certified in psychiatry and neurology, testified that the Defendant has mental retardation and
brain damage. He found that the Defendant has the same significant deficits as determined by the other defense professionals (e.g.,
functional academics, home skills, communication, etc.). He also found that the onset of the Defendant’s mental retardation was
prior to age 18. (N.T. 01/12-15/10, pp. 299-342)

Julie Kessel, who is a board certified psychiatrist, opined that the Defendant has mild mental retardation. When she interviewed
the Defendant, she noted that he used very simple vocabulary and he had difficulty with abstract thinking. She called his life “a
series of failures,” beginning in his childhood. Due to the Defendant’s severe memory problems, “[h]e has difficulty in putting all
the pieces of different recollections together so he will remember pieces of something and then he’ll connect them to other pieces
and that particular bridge connection I call confabulation.” Dr. Kessel stated that the Defendant is not deceitful; rather, he “fills in
the blanks” in his memory through confabulation. Finally, Dr. Kessel testified and provided details about the Defendant’s signifi-
cant adaptive deficits. (N.T. 01/12-15/10, pp. 369-415)

In addition to the expert witnesses, the defense presented the following lay witnesses: Richard Laird (a fellow inmate on death
row), Lisa Middleman (defense counsel during the penalty phase of the trial), Lynn Williams (the Defendant’s brother), Monica
Kolasa (a former employer), Beverly Esterman (the wife of a former employer), Charles Snyder (a former co-worker), Keisha
Johnson (the long-time girlfriend of the Defendant’s brother), and Roy Williams (the Defendant’s son). In summary, these persons
testified that the Defendant cannot read, he has difficulty communicating, he has difficulty understanding complex ideas, and fol-
lowing simple directions. In addition, the Defendant’s brother, Lynn Williams, testified that the Defendant was severely abused by
their father during his childhood, he did not have any friends, and the other children called him “retard.” (N.T. 01/12-15/10, pp.
451-464)

The Commonwealth offered the testimony of the following two expert witnesses:
Daniel Marston, a psychologist, stated that he met with the Defendant in November 2008. He administered the Vineland

Adaptive Behavior Scales test. This test assesses four areas of adaptive behavior: communication, daily living skills, socializa-
tion, and motor skills. The Defendant scored in the low range in communication, on the borderline between the average and mod-
erately low ranges in daily living skills, and in the average range in motor skills. Dr. Marston was unable to score the socializa-
tion area because the Defendant responded “I don’t know” to too many of the questions. In Dr. Marston’s opinion, the Defendant
is “borderline intellectual functioning,” which means that he is impaired, but he does not have mental retardation. (N.T. 01/12-
15/10, pp. 512-546)
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Bruce Wright, a board certified psychiatrist, testified that he interviewed the Defendant in 2001, which was prior to his homi-
cide trial. At that time, he diagnosed the Defendant with an antisocial personality disorder, paranoid personality traits, borderline
to low average intellectual function, and a presumed learning disability. Dr. Wright opined that while the Defendant is not average
and he has some deficits, he does not have mental retardation. He believes that the responses from the Defendant and his family
are unreliable, especially in light of the fact that the responses from his family differ greatly from their testimony during the penal-
ty phase of the trial. He further stated that the age of onset of any mental retardation cannot be determined because the Stanford-
Binet tests that were administered to the Defendant during his childhood are unreliable. (N.T. 01/12-15/10, pp. 651-673)

Summary of Applicable Case Law
In 2002, the United States Supreme Court, in Atkins v. Virginia, 536 U.S. 304 (2002), held that execution of a mentally retarded

person is “cruel and unusual punishment,” prohibited by the Eighth Amendment to the United States Constitution.
On December 27, 2005, the Pennsylvania Supreme Court, with the late Chief Justice Ralph Cappy issuing the majority opinion,

in Commonwealth v. Miller, 888 A.2d 624 (Pa. 2005), held that a PCRA Petitioner must prove his or her mental retardation, as that
term is defined by either the DSM-IV or the AAMR, by a preponderance of the evidence. Both of these definitions incorporate and
require three concepts: limited intellectual functioning, significant adaptive limitations, and onset prior to age 18. For limited intel-
lectual functioning, although declining to actually adopt a specific number, the Court discussed using an IQ score which is approx-
imately two standard deviations (i.e., 30 points) below the mean (i.e., 100 points), taking into consideration the standard error of
measurement of 3-5 points. “Thus, for example, a subaverage intellectual capability is commonly ascribed to those who test below
65-75 on the Wechsler scales.” Id., at 630. Acknowledging that under either definition a low IQ score is not itself sufficient to clas-
sify a person as mentally retarded, the Supreme Court emphasized the necessity that the Defendant also have significant limita-
tions in adaptive behavior, which the Court defined as “the collection of conceptual, social, and practical skills that have been
learned by people in order to function in their everyday lives.” Id.

Discussion
After reviewing the very thorough testimony of both the defense and the Commonwealth expert witnesses, the Court is con-

vinced, by a preponderance of the evidence, that the Defendant has mental retardation, as that term is defined by the three-prong
tests set forth in the DSM-IV and by the AAMR/AAIDD. First, as found by the defense witnesses, the Defendant has an IQ of 70-
75, which is in the range of mild mental retardation. Second, the Defendant has significant deficits in adaptive functioning.
Although he has some strengths, his weaknesses far outweigh his strengths. Specifically, the Defendant is illiterate—he cannot read
or write; the Defendant only held simple minimum-wage type jobs, with which he needed frequent assistance from co-workers; the
Defendant was unable to handle money or manage his finances; the Defendant was unable to assist his son with his homework; the
Defendant is unable to understand the serious nature of his medical conditions; and, the Defendant has no social skills and does
not understand social queues. Third, based upon the Stanford-Binet tests, which was the best available test at the time, adminis-
tered to the Defendant during his elementary and high school years, the Defendant’s mental retardation was present well before
age 18.

Conclusion and Order of Court
In conclusion, these three criteria, coupled with the Defendant’s brain damage and the additional risk factors set forth by the

experts (e.g., the Defendant’s severe childhood abuse, his genetic predisposition to mental retardation, his mother’s lack of prena-
tal care, and poor nutrition during his formative years) proves, by a preponderance of the evidence, that the Defendant has men-
tal retardation. Accordingly, this 15th day of April, 2010, it is hereby ORDERED that the portion of the Defendant’s Amended
Petition seeking to vacate the death penalty and impose a sentence of life imprisonment is granted.

BY THE COURT:
/s/O’Toole, A.J.
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Mark Flocker v. Tammy Flocker
Custody

1. The parties were married in 1993 and separated for the final time in 2006. They are the parents of two children, fifteen and
eleven years of age at the time of the custody trial. Initially, custody was confirmed with the mother subject to partial custody with
the father. The father filed for modification of custody which the court granted, awarding him primary custody of the children.

2. The trial court is not required to issue an opinion regarding its decision in a custody matter unless the court entered an order
that declined to accept an arrangement to which the parents agreed.

3. The court did not determine that the children were thriving successfully in the prior custody arrangement for many reasons.
First, the mother had changed schools often and was lax in helping the children with their school work. Second, the mother was
not informing the father of the children’s school and extracurricular activities, and the mother admitted she had stopped trying to
communicate with the father. The court directed the parties to engage in co-parenting counseling. Third, the mother’s paramour
had thrown the younger child into a wall and there was considerable fighting and use of profanity between the mother and her
paramour. The mother also admitted to speaking negatively about the father to the children.

4. The trial court considered the psychological evaluator’s recommendation, but did not agree with the recommendation, par-
ticularly concerning the evaluator’s assessment of the father being spiteful. The trial court determined that this was not consistent
with the record developed at trial.

5. The children were clear in their preference of wishing to reside with the father and although this was but one factor, the trial
court determined that this factor was worth its consideration.

6. The trial court realized that by changing custody, the children would no longer reside with their half-sibling, but would still
be able to see such half-sibling when in the extensive partial custody of the mother.

7. The trial court believed that a move in the middle of the school year was warranted since the children were not thriving in
their prior school arrangement.

8. The trial court concluded that the father provided a more stable and loving home, while the mother was less stable, less
involved in the children’s academics, and exposed the children to potential violence in her home. The distance between the par-
ties rendered a shared custody arrangement to be unworkable.

(Christine Gale)
Eric J. Yandrich for Plaintiff/Husband.
John A. Adamczyk for Defendant/Wife.
No. FD06-2994-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J., December 9, 2009.

C A P S U L E  S U M M A R Y
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Commonwealth of Pennsylvania v.
Andra Raasul Crisswalle and
William George Thompson

Jury of One’s Peers—Double Jeopardy

Herein the defendants were tried together. Accordingly, the issues of both defendants, raised pursuant to Rule of Appellate
Procedure 1925 (b), are addressed in the same judicial opinion. Defendant Crisswalle raised eighteen issues and defendant
Thompson five. Due to the number of issues raised, only the key issue raised by each defendant is discussed in this headnote.

1. The Commonwealth’s use of its preemptory challenges to disqualify black prospective jurors, does not support an inference
that the Commonwealth engaged in a systematic exclusions of blacks.

2. A defendant does not have a right to a jury composed of only members of his own race.

3. When the Commonwealth can articulate a neutral explanation for excluding a prospective juror, it has met its burden of show-
ing that its jury choices were fair and impartial.

4. Double Jeopardy does not attach when a defendant who does not request a mistrial is retried because the court declared a
mistrial. Here, the defendant was tried three times.

5. The Pennsylvania Supreme Court has stated that manifest necessity may require a retrial.

(Rhoda Shear Neft)

Michael Streily for the Commonwealth.
Norma Chase for Defendant Andra Crisswalle.
Patrick Nightingale for Defendant William Thompson.
No. CC: 200202610; 200206828. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 15, 2010—The appellants, Andra Crisswalle, (hereinafter referred to as “Crisswalle”), and William

Thompson, (hereinafter referred to as “Thompson”), have filed separate appeals with respect to their convictions of three counts
of first degree murder, one count of aggravated assault, one count of possession of a firearm without a license, six counts of reck-
lessly endangering another person, and one count of criminal conspiracy.1 Pre-trials were held with respect to these charges, at
which time the Commonwealth certified these cases as capital cases. Jury selection began in September, 2004, and once a death-
qualified jury was empanelled, their joint trial commenced.

On November 24, 2004, after nine weeks of jury selection and trial, the jury was declared a hung jury since it could not reach
a verdict on any of the charges as they related to both Crisswalle and Thompson. The Commonwealth withdrew it’s certifica-
tions as capital cases and a second trial was held on February 22, 2005, and continued until March 23, 2005, at which time
Crisswalle was convicted of all of the charges filed against him and the grade of the charge of criminal homicide with respect
to each of the counts, was set at first degree murder. The jury, however, was once again deadlocked with respect to the charges
filed against Thompson, and a mistrial was declared as to his cases. A presentence investigation report in Crisswalle’s case was
ordered and on June 20, 2005, he was sentenced to three consecutive life sentences for his convictions of first degree murder
and a ten to twenty year consecutive sentence for his conviction of aggravated assault, a consecutive three and one-half to seven
year sentence for his conviction of possession of a firearm without a license. Six consecutive sentences of one to two years for
each of the six counts of recklessly endangering another person which he was convicted were imposed and, finally, a consecu-
tive sentence of a period of incarceration of not less than ten nor more than twenty years for the conviction of criminal conspir-
acy was also imposed.

Thompson’s case was rescheduled for September 6, 2005, and on September 16, 2005, the jury returned verdicts of guilty on all
of the charges filed against him. A presentence report was prepared and on December 12, 2005, Thompson was given the same
sentences which had previously been imposed on Crisswalle for his convictions of the same crimes. Thompson filed timely post-
sentencing motions which were denied. Both Crisswalle and Thompson filed timely appeals to the Superior Court with respect to
the imposition of sentences imposed upon them for their convictions.

Pursuant to Pennsylvania Rule of Appellate Procedure 1925(b), both Crisswalle and Thompson were directed to file concise
statements of matters complained of on appeal. Both Thompson and Crisswalle complied with that directive and their statements
of matters complained of on appeal are reflective of the differences between those individuals. Crisswalle is a very light-skinned
African-American who is approximately five foot seven inches tall and weighed approximately one hundred fifty pounds. On the
other hand, Thompson was a darker-skinned African-American, approximately six foot four inches, weighing one hundred eighty
pounds with a “bug-eyed” look.

Crisswalle’s concise statement of matters complained of on appeal consists of twenty-nine paragraphs complaining of thirty-
three claims of error. There is one claim of error during the course of jury selection, there are six claims of error regarding deci-
sions made during the hearings on his pre-trial motions, thirteen errors with regard to errors during the course of the trial on tes-
timonial rulings, six errors with regard to the charge given to the jury; four claims of error with regard to the denial of his request
for a mistrial, and three with regard to exhibits that were ultimately given to the jury during its deliberations.

Thompson on the other hand, in his statement of matters complained of, asserts five claims of error. The first of those claims is
that this Court erred in denying Thompson’s request to suppress the photograph array shown to one of the witnesses, Brian Shealey
(hereinafter referred to as “Shealey”). He next contends that this Court erred in denying his motion to bar retrial on the basis of
double jeopardy. Thompson further maintains that this Court erred in denying a proposed point for charge on excited utterance
with regard to the testimony given by Terri Coles as to the description of the two shooters involved in these homicides. Finally,
Thompson maintains that not only was the evidence insufficient to support the verdicts, but the verdicts were against the weight
of the evidence presented.

The plethora of errors asserted by Crisswalle demonstrate an obvious distain for the observation made by Judge Ruggerio J.
Aldisert of the Third Circuit Court of Appeals in his treatise on appellate advocacy where he said:
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With a decade and a half of federal appellate court experience behind me, I can say that even when we reverse a trial
court it is rare that a brief successfully demonstrates that the trial court committed more than one or two reversible
errors…. [When I read an appellant’s brief that contains ten or twelve points, a presumption arises that there is not merit
to any of them. I do not say that this is an irrebuttable presumption, but it is a presumption nevertheless that reduces the
effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not loquaciousness. Aldisert, The
Appellate Bar: Professional Compliments and Professional Responsibility – A View From The Jaundiced Eye Of One
Appellate Judge, 11 Cap.U.L. Review, 445, 458 (1982).

The parties in Kanter v. Epstein, 866 A.2d 394 (Pa.Super. 2004), showing a similar distain for Judge Aldisert’s observation,
were engaged in a bitter contract dispute to try to determine what, if any, referral fee would be permitted as a result of a
lawyer referring a personal injury action which ultimately resulted in a settlement of $4,310,000.00. The contentiousness of
the parties was clearly demonstrated when the concise statement of matters complained of on appeal revealed that there were
one hundred four claims of error which the parties believed they were entitled to have reviewed. That Court reviewed the stan-
dards to be used in making a determination as to whether or not the merits of issues wished to be reviewed on appeal had been
properly preserved.

Prior to undertaking an analysis of the merits of the numerous issues raised by the Defendants, we must first deter-
mine whether the Defendants have properly preserved their issues for appellate review. In Commonwealth v. Lord, 553
Pa. 415, 719 A.2d 306 (1998),FN6 the Pennsylvania Supreme Court specifically held that “from this date forward, in order
to preserve their claims for appellate review, Appellants must comply whenever the trial court orders them to file a
Statement of Matters Complained of on Appeal pursuant to [Pennsylvania Rule of Appellate Procedure] 1925.” Lord, 719
A.2d at 309. “Any issues not raised in a 1925(b) statement will be deemed waived.” Id. This Court explained in Riley v.
Foley, 783 A.2d 807, 813 (Pa.Super. 2001), that Rule 1925 is a crucial component of the appellate process because it allows
the trial court to identify and focus on those issues the parties plan to raise on appeal. This Court has further explained
that “a Concise Statement which is too vague to allow the court to identify the issues raised on appeal is the functional
equivalent to no Concise Statement at all.” Commonwealth v. Dowling, 778 A.2d 683, 686-87 (Pa.Super. 2001). “Even if the
trial court correctly guesses the issues Appellant[s] raise[ ] on appeal and writes an opinion pursuant to that supposition
the issue[s][are] still waived.” Commonwealth v. Heggins, 809 A.2d 908, 911 (Pa.Super. 2002).

FN6. Since the Rules of Appellate Procedure apply to criminal and civil cases alike, the principles enunciated in crim-
inal cases construing those rules are equally applicable in civil cases. See McKeeman v. Corestates Bank, N.A., 751
A.2d 655, 658 n. 2 (Pa.Super. 2000).

Kanter v. Epstein, supra at 866 A.2d at 400.

That Court then went on to examine the alleged issues which the parties sought to appeal and determined that both the Trial and
Appellate Courts had been deprived of the opportunity to do a meaningful appellate review of the alleged issues, by the manner in
which the parties presented those issues:

In this case, the Defendants’ voluminous Rule 1925(b) Statements did not identify the issues that the Defendants
actually intended to raise before the Superior Court. The Defendants’ Rule 1925(b) Statements identify significantly more
issues than the Defendants could possibly raise on appeal due to the appellate briefing limitations requiring that the
Statement of the question involved not exceed fifteen lines, and in any event, one page. See Pa.R.A.P. 2116(a). In this case,
the trial court was presented with fifty or more issues that each defendant identified for appeal. This forced the trial court
to guess which issue the Defendants would actually raise on appeal. This Court has previously explained that “[w]hen a
court has to guess what issues an appellant is appealing, that is not enough for meaningful review.” Commonwealth v.
McCree, 857 A.2d 188, 192 (Pa.Super. 2004).

Furthermore, we note that despite the fact that the trial court authored an eighty-five page Opinion, the trial court
was, through no fault of its own, unable to provide a comprehensive analysis of the issues it did address due to the pre-
posterous number of issues identified by the Defendants. This too has impeded our ability to undertake a meaningful
review of the issues raised by the Defendants on appeal. Accordingly, we must conclude that the Defendants have failed
to preserve any of their issues for appellate review.

Kanter v. Epstein, supra, 866 A.2d at 401.

In Eiser v. Brown & Williamson Tobacco Corp., 595 Pa. 366, 938 A.2d 417 (2007), the Pennsylvania Supreme Court found that
while the number of issues raised in a 1925(b) statement of matters complained of on appeal may have been as a result of poor
appellate strategy, the number of issues asserted, in and of itself, did not constitute a per se violation of the Rules of Appellate
Procedure. That Court went on to observe:

In sum, the number of issues raised in a Rule 1925 (b) statement does not, without more, provide a basis upon which
to deny appellate review where an appeal otherwise complies with the mandates of appellate practice. In a rare case, like
Kanter, where a trial court concludes there was an attempt to thwart the appellate process by including an exceptional-
ly large number of issues in a Rule 1925(b) statement, waiver may result.

Eiser v. Brown & Williamson Tobacco Corp., supra, 938 A.2d at 384.

In order to review the claims of errors asserted by Crisswalle and Thompson, in accordance with the instructions provided by the
Pennsylvania Supreme Court, it is necessary that a detailed review of the facts of their case be made. Prior to doing that, one obser-
vation must be made and, that is, the facts with respect to Crisswalle changed during the course of his two trials, whereas, the facts
as presented against Thompson, never did.

FACTS
On January 25, 2002, Terri Coles met her two children, Taylor Coles, age 8 and Parrish Freeman, Jr., age 13, at Mr.

Tommy’s Restaurant, which was located in the Homewood Section of the City of Pittsburgh. She had gone there to meet her
children’s father, Parrish Freeman, Sr., (hereinafter referred to as “Freeman”), so that they could have dinner and then go
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to a movie. They had decided that they would treat their children to dinner out and a movie to celebrate the fact that Taylor
Coles had just received a straight A report card. They arrived at approximately 6:30 p.m. and after talking with Freeman,
they ordered their meals.

Freeman was at a table talking to Thomas Washington, Sr., (hereinafter referred to as “Washington”), the owner of Mr. Tommy’s
Restaurant. Also at the table were Brian Freeman, Brian Shealey, Catrell Boyd, (hereinafter referred to as “Boyd”) and Thomas
Mitchell, (hereinafter referred to as “Mitchell”). Mitchell was unemployed and living on social security disability benefits as a
result of the fact that he was a paraplegic, having been shot in the back a number of years earlier. Mitchell was waiting in Mr.
Tommy’s Restaurant for his new Cadillac Escalade to be washed at the car wash which was part of Washington’s businesses and
separated from the restaurant by a parking lot which served both businesses. In addition, he was waiting for Boyd to deliver keys
to his Lincoln Continental which he had allowed Boyd to use earlier but now needed to give to his mother so that she might use
that vehicle. Mitchell supplemented his social security disability income by monies he received from being a drug dealer in the
Homewood area.

At approximately 6:45 p.m., Shealey arrived and went to the table where Freeman was sitting. His purpose in coming to the
restaurant was two-fold: first he wanted to sell some pills to Freeman and, second, he wanted to discuss the upgrading of Mr.
Tommy’s menu with Washington since he was a part-time cook. In light of the fact that Freeman’s family was with him and that
Freeman had indicated that he did not want to discuss a drug transaction, Shealey confined his discussions to Washington’s menu
upgrade. Before walking into the restaurant, Shealey noticed several men lurking near the cut in the fence that abutted the park-
ing lot. He noticed that one of these individuals was much taller than the others and that his eyes were unusually large. He also
noted that all of these individuals were dressed in black.

In January of 1995, Boyd plead guilty to the charge of possession with intent to deliver a controlled substance and was
sentenced to six and one-half to thirteen years. He was paroled in June of 2001. As a part of his restrictions on parole, he was
not permitted to be involved with drugs, to consume alcohol or to possess a cellular phone. Despite these restrictions, Boyd
had a cellular phone and, in fact, received a phone call shortly before Shealey entered the restaurant. Boyd wanted to keep
his phone conversation private and moved from the table to a booth that was adjacent to the outside door that led into the
restaurant. At some time between 6:56 p.m. and 7:00 p.m.,2 two individuals all dressed in black with masks came into the
restaurant, armed with semi-automatics and fired sixteen shots, fifteen of which resulted in casings being left at the scene
and one live round.

Although the people in the restaurant initially maintained that they did not see anything, ultimately a basic description of the
two shooters evolved, that being two individuals all dressed in black, with masks, and one of the two was substantially taller than
the other. Boyd indicated that the taller of the two was at least six foot three. From discussions with witnesses, it was clear that the
intended victim of this shooting was Mitchell. Mitchell was shot ten times, nine to his torso, which effectively knocked him out of
his wheelchair and a tenth was placed in his head from point-blank range, when the shorter of the two shooters ran over to him
and put the gun to his head and fired. However, during the course of this execution, Taylor Coles, who was getting a straw for her
drink was shot three times. Her mother, Terri Coles, was shot once in the shoulder and her father, Freeman, was shot three times.
Terri Coles rushed over, picked up her daughter and ran to the kitchen for protection, imploring people to help her save her child.
The two shooters then ran out of the building and through the parking lot. The police were called as were the paramedics and the
paramedics arrived on the scene first. The paramedics removed Taylor Coles lifeless body from her mother and it was only at that
time that Terri Coles realized that she had been shot.

Taylor Coles, her mother and Freeman were all taken to Presbyterian-University Hospital and while it was clear that Taylor
Coles had suffered catastrophic and fatal injuries, the surgeons at Presbyterian-University Hospital attempted to save her life but
to no avail. While Terri Coles was receiving treatment for her shoulder wound, surgeons in an adjacent area of the emergency
room, were working on Freeman in an attempt to save his life. Despite being given more than thirty units of blood, Freeman died
several hours after the shooting.

After the victims were removed from the restaurant, the police secured the scene and began to accumulate the evidence. At that
scene fifteen shell casings were found in the restaurant, and one live forty-five caliber, which was found near the entrance to the
restaurant. The police detained all of the individuals who were inside the restaurant and also those who were immediately outside
and began to conduct initial interviews. The individuals who were initially interviewed by the police all denied that they had seen
anything although the police were able to get a generic description of the two shooters. The description that they were able to put
together was that one of the individuals was very tall and had bug eyes and the other was substantially shorter and was light-
skinned. Both individuals were dressed in black and wore masks. In the days following the shooting, the police conducted follow-
up interviews with all of the individuals who were at the restaurant.

Shealey was re-interviewed and told the police that his original purpose of going to Mr. Tommy’s was to try to sell Freeman
some drugs. When Freeman did not want to discuss the purchase of drugs and after he had concluded his business with
Washington, he got ready to leave the building when two shooters entered. These individuals knocked him to the ground and while
he was on the ground, he noticed that the taller of the two shooters was wearing black Nike sneakers that had a black swoosh
emblem. He heard what he thought to be a misfire on the gun as though it had been jammed, in addition to hearing numerous other
shots. He believed that the two shooters were the individuals he saw standing in an area described as the cut adjacent to the park-
ing lot shortly before going into the restaurant.

During that interview, he was able to identify the tall one as being Thompson. When the two shooters ran from the restaurant,
he watched them leave and saw the shorter of the two turn and his mask came down and he realized that the shorter of the two
individuals was Crisswalle. He knew Thompson since they had worked on repairing a car together. He subsequently identified
Thompson out of a photo array and identified him by his street name, “Munch.” He did not, however, identify Crisswalle since he
was fearful of reprisals if he would be the only individual that would identify these two as the shooters. Shealey was fearful for
his safety and was put in the Witness Protection Program during the pendency of this case. When he learned that Crisswalle had
been identified by someone else, he also identified Crisswalle as the smaller of the two individuals and identified him from a
photo array.

Boyd’s involvement in these homicides led to an investigation by his probation officer and he was ultimately violated for
his possession of a cell phone and various curfew violations. In July of 2002, Boyd was brought to the homicide headquarters
and was reinterviewed by the homicide detectives. Boyd told the homicide detectives that when he was in Mr. Tommy’s
Restaurant, that he had received a phone call about a possible drug deal and that he moved away from the table where Mitchell
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and Freeman were seated and moved to a booth that was near the entryway to the restaurant. He saw the two individuals come
in and start shooting and he also saw the shorter of the two individuals run to Mitchell and then shoot him in the head at point-
blank range. A forty-five caliber shell casing was found near Mitchell’s head and a live forty-five caliber round was found near
the doorway.

Boyd, who always carried a gun with him whenever he was selling drugs, ran out after the two shooters and watched them run
through the parking lot. When he realized that he did not have a gun, he stopped his pursuit and headed back toward the restau-
rant. However, he saw both men running toward Frankstown Avenue toward a black, Chevrolet Impala, which he believed looked
like Poundcake’s car and then observed the shorter of the two stop, and heard him cursing and observed him jumping up and down
and limping as he once again headed toward the car. When the shorter of the two stopped, his mask came down and he recognized
that individual as being Crisswalle. After the shooters had left, Boyd had a conversation with Duane Morris (hereinafter referred
to as “Morris”), who had been smoking marijuana in the parking lot and Morris had told him that he had observed a car pull up
and two individuals got out of the car and went into the restaurant. Morris also told him that the shorter of the two individuals was
Crisswalle. Boyd also identified Crisswalle from a photo array. Based upon this information, the District Attorney’s Office wrote to
the Parole Board requesting that Boyd be paroled early in light of his cooperation and help with this homicide investigation; how-
ever, that request was denied.

Morris was also interviewed by the police and he informed them that on January 25, 2000, that at approximately 6:30 p.m.,
he decided to smoke some marijuana and went to the dumpster area of the parking lot of Mr. Tommy’s so he could do so unob-
served. Morris indicated that earlier in the day that he had used one bag of heroin and he wanted to smoke the marijuana to
continue his high. While smoking this marijuana, Morris observed Poundcake’s car pull up to the parking lot and saw two indi-
viduals get out of the car, one of whom was much taller than the other. Both of these individuals were African-American and the
taller of the two was darker-skinned than the light-skinned, shorter individual. He watched both of them run into Mr. Tommy’s
Restaurant with semi-automatics in their right hands and, after hearing the shooting, saw them run out of the restaurant toward
the black Chevrolet Impala which he believed to be Poundcake’s car, and saw that the shorter individual was Crisswalle since
his mask came down. He also saw Crisswalle limping as he ran to the car. Morris did not want to be involved in the ultimate
investigation and left the parking lot and went across the street to Mason’s Bar where he had a beer. While in the bar he
observed Poundcake’s car come to a stop in front of the bar and saw Crisswalle in the front passenger seat. In August of 2002,
Morris was interviewed by homicide detectives and provided them with additional information and he identified Crisswalle
from a photo array.

Officer Mike Reid of the Pittsburgh Police went to Presbyterian-University Hospital to interview Terri Coles who was being
treated for the gunshot wound that she had received to her shoulder. Officer Reid purportedly received information from her that
the two shooters were dark-skinned African-Americans. The police did not conduct any in depth interview in light of her physical
condition and the fact that she was in shock as a result of these shootings. At the time of trial Terri Coles denied that she ever told
the police that the shooters were dark-skinned and, in fact, was adamant that one was medium-skinned and the other was light-
skinned. She said that when she was interviewed she had realized that her eight year old daughter had died in her arms and she
had just been informed that her husband, Freeman, had died.

After Shealey had identified Thompson as being the taller of the two shooters and that he was wearing black Nike sneakers with
a black swoosh, the police obtained a search warrant for Thompson’s residence which was located on Bennett Street, approximate-
ly one block from Mr. Tommy’s Restaurant. The police recovered numerous items including a pair of black Nike sneakers with a
black swoosh. They did not, however, recover any firearms. An arrest warrant was issued for Thompson and after his arrest and
arraignment he was lodged in the Allegheny County Jail.

At the time of his arrest, Thompson was in possession of his cell phone and it was learned that the provider of his service
was Cricket. The police obtained a search warrant for his phone records for the period of time from January 15, 2002 to January
31, 2002, the date of his arrest. In reviewing Thompson’s cell phone records, one phone number kept repeatedly appearing.
There seemed to be a pattern with respect to this phone number since that phone number was called every other day, and when
it was called, there were repeated phone calls made to that number or from that number. The police subsequently determined
that the phone number belonged to Melissa Cox, (hereinafter referred to as “Cox”), and on March 11, 2002, Detectives Patrick
Moffatt and Timothy Nutter visited Cox to determine what, if any, information she had about these homicides and her involve-
ment with Thompson.

Initially, Cox did not want to talk to the police, however, she ultimately gave a taped statement. In that statement she indicated
that she worked with mentally retarded adults and that she had met Thompson at a bus stop in Downtown Pittsburgh in late 2001.
She realized that Thompson was mentally challenged which was borne out by the fact that he had an IQ of 72. She and Thompson
became friends and she went to a number of parties with him. She and Thompson were scheduled to go out on the night of the
shooting after she had finished work. At approximately 9:05 p.m. on January 25, 2002, Cox received a phone call from Thompson
in which he said that he had killed some people in Homewood and he sounded scared. She was in shock and initially did not believe
him. When the phone call ended, she called Zone 1 headquarters to ask, if in fact, these homicides had been committed and the
police told her that they were too busy to talk to her but, in fact, three people had been killed. She attempted to call Thompson back
but was only able to reach his voice mail.

Thompson’s phone records also revealed that at 7:02 p.m. on the night of the shootings, that he called his sister, who lived in
East Liberty. At the time of trial his sister testified that Thompson was in her basement playing video games with her sons when
these shootings occurred. Thompson’s sister’s residence in East Liberty was approximately five miles from the shooting in
Homewood. The cell tower that handled Thompson’s call to his sister was closer to Homewood than it was to East Liberty.

Thompson was lodged in Pod 7D of the Allegheny County Jail on the night of his arrest. Also on that pod was Octavio Rodriquez,
(hereinafter referred to as “Rodriquez”), who was Freeman’s cousin. Earlier in the day of January 31, 2002, Rodriquez had
received a phone call from his mother in which she told him that Freeman and Taylor Coles had been murdered and that Thompson
had been charged with their murders. Thompson was placed in the bubble on Pod 7D, which is a restricted protective area. When
Rodriquez found out that Thompson was on his pod, he went to the bubble and asked him why he had murdered the little girl.
Thompson denied that he killed Taylor Coles and said that he shot one time and his gun jammed. Thompson also told Rodriquez
that Mitchell owed Andre Marshall some money for drugs and that was the motivation for the shooting. Andre Marshall, however,
was a state prisoner at the time of these shootings. Rodriquez called Homicide Detective Dennis Logan and gave him a statement
as to the information that he had obtained from Thompson.
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Although the police suspected that Crisswalle was the other shooter involved in these homicides, their initial investigation did
not provide sufficient information to them to issue an arrest warrant. As the investigation continued to develop during the sum-
mer of 2002, the police received statements from Boyd, Shealey and Morris which indicated that Crisswalle was, in fact, the other
shooter. Each of these individuals identified Crisswalle from a photo array. Once they had that information, an arrest warrant was
issued for Crisswalle for these homicides. In late September of 2002, after the arrest warrant was issued for Crisswalle and the
police attempts to locate him had proven unsuccessful, photographs of Crisswalle were released to the media indicating that he
was wanted in connection with these three homicides. When Crisswalle saw his picture on television, he decided to leave the
Pittsburgh area and he, Daniel Dandres, (hereinafter referred to as “Dandres”), Kayla Bureau, (hereinafter referred to as
“Bureau”), Dandres girlfriend, and Adrian Walkow, (hereinafter referred to as “Walkow”), a fourteen year old female, went to
King of Prussia, Pennsylvania.

On September 28, 2002, the Upper Marion Township Police Department received a complaint about two suspicious individuals
who appeared to be attempting to pass counterfeit one hundred dollar bills at the King of Prussia Shopping Mall. Detective Alan
Elverson of the Upper Marion Police Department, who had received fraud and counterfeiting training from the FBI and Secret
Service, was sent to the Mall to determine if, in fact, these individuals were attempting to pass counterfeit hundred dollar bills.
After meeting with the security personnel who then pointed out these individuals, Detective Elverson saw Crisswalle sitting in the
food court giving money to his companions so that they could go out and make purchases and when they returned, these individu-
als would give Crisswalle the change. Crisswalle also made some purchases, including a new set of clothes and left his old clothes
in the changing room. Detective Elverson asked to see some of the bills that had been taken in by the various merchants and upon
an initial, superficial examination, they appeared to be suspect.

Detective Elverson approached Crisswalle and asked him for some identification and Crisswalle told him that he had no iden-
tification on him but his name was Ryan Warham, (hereinafter referred to as “Warham”), and that he lived in New Jersey.
Detective Elverson was able to obtain the identities of Dandres and Bureau, however, the fourteen year old female was uncoop-
erative and reluctant to produce any identification. When she finally opened her purse to get her identification, Detective
Elverson saw what he presumed to be marijuana in her purse. When Dandres was asked if he had any more of the money that
was suspected to be counterfeit, he produced over one thousand dollars from his pocket and at the same time, a bag of marijua-
na fell out of his pocket. Bureau also had several bags of cocaine in her purse. Bureau was separated from the other individu-
als and Detective Elverson asked her who Warham really was and she told him that his name was Dre and that he was from
Pittsburgh.

Detective Elverson obtained a search warrant for the van that belonged to these individuals and in the course of the search of
that van, they discovered more drugs and six cellular phones, one of which belonged to Walkow. Detective Elverson also found out
that Walkow’s parents had called the Penn Hills Police and told them that Walkow was a runaway. Crisswalle, Bureau, Danders and
Walkow were all taken to the Upper Marion Township Police headquarters and Crisswalle was fingerprinted and his prints were
sent to the FBI for identification. The FBI confirmed Crisswalle’s identity and a search of the NCIC revealed that there was an
active warrant for his arrest for three homicides. Crisswalle was placed under arrest and homicide detectives from the City of
Pittsburgh were notified that Crisswalle had been arrested and detained.

Detectives Moffat and Nutter drove to the Upper Marion Township Police Department and after Crisswalle had been arraigned
on the criminal homicide charges, they put him in their vehicle so that they could return him to Pittsburgh. Shortly after they left
Upper Marion Township, Crisswalle spontaneously told Detectives Nutter and Moffat that the police had turned up the heat on him
and he had to get out of town. While they were in the car, Detective Nutter asked Crisswalle if he had any injuries to make a deter-
mination if they had to take him to a hospital before having him incarcerated in the Allegheny County Jail. Crisswalle advised them
that he had an injured leg.

At the first trial, Crisswalle called his sister, Shay Payne, (hereinafter referred to as “Payne”), as a witness to establish that
he would have been physically unable to have been the shooter that was involved in these homicides. Payne testified that she
had recalled that Crisswalle had fractured his ankle sometime before Christmas of 2001 and the reason that she remembered
that was that Crisswalle had purchased presents for her children and, because he was on crutches, she had to get the presents
from his car and take them to her house. She also recalled that Crisswalle was in a cast for a number of months, including
January of 2002.

After a mistrial was declared when the jury could not reach verdicts on the charges filed against Crisswalle and Thompson,
Crisswalle’s private counsel, James Wymard, indicated to this Court that he was going to seek to withdraw as counsel because he
was unsure as to whether or not Crisswalle could afford to pay him for a second trial. In light of the time constraints imposed by
Rule 600(d)(1)3 requiring that Crisswalle and Thompson be retried within one hundred twenty days of the date of the declaring
of a mistrial, this Court advised him that he had one week in which to make the determination as to whether or not he would seek
to withdraw. Mr. Wymard subsequently informed this Court that the Crisswalle family found the money necessary to pay him and
he would continue to represent Crisswalle. Accordingly, Crisswalle’s and Thompson’s cases were rescheduled for trial on
February 22, 2005.

On December 3, 2004, the Attorney General’s Office was conducting an independent investigation into drug trafficking within
Allegheny County. Agents of the Attorney General’s Office, working in conjunction with the Monroeville Police Department, arrest-
ed Russell Clifford, (hereinafter referred to as “Clifford”), as he was in possession of four ounces of cocaine. In light of Clifford’s
extensive criminal history, he agreed to be a confidential informant for the Attorney General’s Office and identified Crisswalle as
an individual from whom he used to purchase drugs. After Crisswalle’s incarceration, when he could no longer deal with Crisswalle
directly, he dealt with the individuals that Crisswalle had sent to him. Clifford advised the Attorney General’s Office that follow-
ing Crisswalle’s incarceration, he generally made the arrangements for drug purchases by virtue of phone calls from Shaheeda
Walker, (hereinafter referred to as “Walker”). After talking with her, Walker would then call Crisswalle in the jail and place the
order and get a price for the drugs. Walker would then call Clifford back to make the arrangements to meet so that they could make
the transfer of the drugs for cash. On several occasions, Clifford advised the Attorney General’s Office that there were three-way
conversations between he, Walker and Crisswalle.

During the last week of December, 2004, Clifford spoke with Walker and ordered a kilo of cocaine. Several phone calls ensued
during which one of the calls, Clifford spoke directly with Crisswalle, and a price of twenty-seven thousand five hundred dollars
was established for the kilo of cocaine. On January 1, 2005, Clifford met with Walker in a motel in Monroeville and exchanged the
kilo of cocaine for the twenty-seven thousand five hundred dollars. On January 28, 2005, Clifford again spoke with Crisswalle, dur-
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ing a three-way phone conversation which included Walker, and ordered two kilos of cocaine and one kilo of heroin. On January
30, 2005, Clifford arranged to meet Walker at a motel in Monroeville and once he determined that she was in possession of the
cocaine and heroin, he signaled to the undercover police officers that she had possession of the drugs and Walker was then taken
into custody. It was determined that Walker had two kilos of cocaine and five thousand one hundred ninety-four bags of heroin.
Walker agreed to talk to the agents from the Attorney General’s Office, and told them that she was doing these drug transactions
at Crisswalle’s behest and that she had delivered cocaine and heroin to Clifford based upon Crisswalle’s instructions. Walker
agreed to assist the police and also agreed to testify in Crisswalle’s next trial.

Clifford, in addition to negotiating the drug transactions with Crisswalle, also agreed to wear a wire and went into the
Allegheny County Jail to meet with Crisswalle. Clifford was instructed not to bring up Crisswalle’s pending homicide charges but
if Crisswalle brought up the topic, that he was to listen to anything that Crisswalle said about it. During the course of one of
Clifford’s visits, Crisswalle boasted about how he had duped the police with respect to the fracture of his right leg. Crisswalle
told Clifford that he had a friend who was a student at Penn State that looked like him and that he used his identification to seek
medical treatment.

This information was passed on to the homicide unit of the Pittsburgh Police and Detectives Moffat and Nutter, followed up
and made a determination that the individual whom Clifford had referred to by only his street name of “Barney,” was a student
at Penn State by the name of Brian Martin (hereinafter referred to as “Martin”). Moffat and Nutter went to Penn State and inter-
viewed Martin. During the course of the interview, Martin had told them that he had never had surgery on his leg, however, he
had received a notice from a collection agency that he owed five thousand dollars for the surgery and that money was owed to
the Mt. Nittany Medical Center. Nutter obtained a search warrant and obtained Martin’s medical records from Mt. Nittany
Medical Center which listed Martin as the patient and listed his height at five foot seven inches; Martin, however is five foot ten
inches. Although Martin’s name was signed on the authorization form, it was not his signature. Crisswalle’s phone number was
listed as a contact number and Crisswalle’s mother was listed as a contact person. The medical records also revealed that the
patient, “Martin,” had tattoos on both arms when, in fact, Martin only had a tattoo on one arm, whereas, Crisswalle had tattoos
on both arms. The medical records also showed that a steel plate was placed in “Martin’s” right leg and that that steel plate was
secured with seven screws. In addition to receiving the medical records, Nutter also obtained the x-rays that were taken in con-
nection with the surgery. Upon his return to Pittsburgh, Nutter obtained a search warrant to have Crisswalle removed from the
jail so that his right leg could be x-rayed. Those x-rays were then compared with the x-rays taken following the surgery and the
x-rays were identical.

Crisswalle and Thompson’s second case commenced on February 22, 2005. The Commonwealth presented all of the witnesses
that it had presented at the first trial, in addition to the testimony of Walker, Martin, and the added testimony of Nutter. Martin tes-
tified that he had never been treated at the Mt. Nittany Medical Center nor did he ever have an injury to his right leg. Nutter also
indicated that Crisswalle had obtained a photo identification from Martin so that he could pose as Martin to have this medical treat-
ment done at the Mt. Nittany Medical Center. The surgery that was done on Crisswalle was done on February 11, 2002, approxi-
mately three weeks after the murders.

Walker was called to testify and she said that she had met Crisswalle sometime in 1992 and began dating him. In 1994 she was
shot in the back and as a result of that injury, was confined to a wheelchair. Despite her disability, she graduated from high school
and then enrolled in Edinborough University to obtain her college degree. After she was shot, she and Crisswalle dated sporadi-
cally. In 2001 she learned that Latisha Eubanks (hereinafter referred to as “Eubanks”), who was fifteen years old, had given birth
to one of Crisswalle’s children. Crisswalle introduced her to Eubanks and Eubanks eventually became the driver for Walker when
she was delivering drugs for Crisswalle. In February of 2002, Walker received a phone call from Crisswalle saying that someone
had injured his leg and that he would like to borrow one of Walker’s leg splints. Walker gave Eubanks one of her leg splints on
February 17, 2002 and shortly thereafter, Crisswalle began to visit Walker at her apartment so that he could use her shower which
was equipped with a chair.

Sometime during the Spring of 2002, Crisswalle came to her apartment and was visibly upset. She asked him why he was upset
and he told her that people in the “Hood” were saying that he shot the little girl. He told Walker that he did not kill the little girl
but, rather, he was the one that killed Mitchell. He had to kill Mitchell because Mitchell had put a contract out on him and he
wanted to get Mitchell before Mitchell could get him. A couple of months later, Crisswalle called Walker and told her that he was
leaving Pittsburgh because the police had put too much heat on him and he was afraid that he was going to be arrested for these
homicides.

Once Crisswalle was arrested and brought back to Pittsburgh and lodged in the Allegheny County Jail, he contacted Walker and
arranged for a meeting between her, Walkow, and Walkow’s mother. He wanted Walker to be present at the meetings that he had
with the Walkows because the guards in the jail would allow Crisswalle to meet with visitors in a room without bars or phones and
he could have a contact visit since Walker was in a wheelchair. During the Fall of 2004, Crisswalle asked Walker to be his courier
for his drug sales and she agreed to do so. In January of 2005, this drug activity increased and she picked up and dropped off drugs
that Crisswalle was selling. She continued to act as his courier until she was taken into custody by the Attorney General’s Office
as a result of her dealings with Clifford.

Walker was interviewed by Nutter and initially gave him no information, however, during a second interview, she disclosed
all of the information that she knew about Crisswalle, including his admission that he had killed Mitchell. She also told Nutter
that Crisswalle wanted her, if she was ever called to testify, to state that he was using her shower from January through March
when she remembered that he did not begin to use the shower until after he had the surgery and it was not until sometime in
mid-February. During the intervening time between the first trial and the second trial, she told Nutter that Crisswalle was
looking for a doctor or nurse to testify as to his injuries and how he had sustained these injuries prior to Christmas of 2001.
On March 21, 2005, the jury returned verdicts convicting Crisswalle of all of the charges filed against him, specifying that the
charges of criminal homicide were all first degree murders. The jury again was unable to reach verdicts with respect to
Thompson.

A mistrial was declared as a result of the jury’s inability to reach verdicts with respect to the charges against Thompson and
his case again was rescheduled for trial. His trial counsel for the first two trials asked to withdraw, which motion was granted, and
Thompson’s current appellate counsel was appointed as trial counsel. The trial commenced on September 6, 2005 and on
September 16, 2005, Thompson was found guilty of three counts of first degree murder, one count of aggravated assault, five counts
of recklessly endangering another person, one count of possession of a firearm without a license, and one count of criminal con-
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spiracy. Thompson filed timely post-sentencing motions, which motions ultimately were denied and the instant appeal ensued.

CRISSWALLE
Although Crisswalle was convicted following the second trial, his claims of error begin with decisions on his pre-trial motions

and continue through the jury instructions that were given to the jury that convicted him of all of these charges. Initially, Crisswalle
maintains that this Court erred in failing to grant his motion to sever his cases from Thompson’s cases. Pennsylvania Rule of
Criminal Procedure 5054 permits the joinder of defendants when it is alleged that they participated in the commission of the same
crimes. Similarly, Pennsylvania Rule of Criminal Procedure 582 sets forth the standards for the joinder of defendants for the pur-
pose of trial. That Rule provides:

Rule 582. Joinder—Trial of Separate Indictments or Informations

(A) Standards

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of separation
by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or transaction.

(2) Defendants charged in separate indictments or informations may be tried together if they are alleged to have partic-
ipated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses.

(B) Procedure

(1) Notice that offenses or defendants charged in separate indictments or informations will be tried together shall be in
writing and filed with the clerk of courts. A copy of the notice shall be served on the defendant at or before arraignment.

(2) When notice has not been given under paragraph (B)(1), any party may move to consolidate for trial separate indict-
ments or informations, which motion must ordinarily be included in the omnibus pre-trial motion.

A defendant may request severance if he is able to establish that he would be prejudiced by a joint trial. That request would be
made pursuant to Pennsylvania Rule of Criminal Procedure 583, which provides as follows:

Rule 583. Severance of Offenses or Defendants 

The court may order separate trials of offenses or defendants, or provide other appropriate relief, if it appears that any
party may be prejudiced by offenses or defendants being tried together.

The standard for reviewing a Trial Court’s denial of a request for severance is circumspect. In Commonwealth v. O’Kicki, 408
Pa.Super. 518, 597 A.2d 152, 157 (1991), the Superior Court made the following observation:

Again, we are circumscribed in our review of the trial court’s decision to a manifest abuse of discretion standard.
Commonwealth v. Morris, 493 Pa. 164, 425 A.2d 715 (1981). As stated by the late Chief Justice Eagen, “As a general propo-
sition it is well established that the grant or denial of severance is a matter of discretion with the trial judge whose con-
clusion will be reversed only for manifest abuse of discretion or prejudice and clear injustice to the defendant.”
Commonwealth v. Peterson, 453 Pa. 187, 193, 307 A.2d 264, 267 (1973).

The most common example of prejudice would be the presentation of antagonistic defenses by co-defendants. In order to be antag-
onistic, the defenses must not be conflicting but, rather, must require a jury to disbelieve one defendant’s potential defense in order
to believe a co-defendant’s defense. It is incumbent upon a defendant who requests severance to not only plead that he has been
prejudiced but, also, to demonstrate what that prejudice is.

In Commonwealth v. Brown, 592 Pa. 378, 925 A.2d 147, 161-162 (2007), the Pennsylvania Supreme Court set forth the standard
to use in reviewing a claim that the Trial Court erred in failing to grant a request for severance.

Severance questions fall within the discretion of the trial judge and an order denying severance will not be over-
turned on appeal absent an abuse of discretion. Commonwealth v. Rivera, 565 Pa. 289, 773 A.2d 131, 137 (2001);
Commonwealth v. King, 554 Pa. 331, 721 A.2d 763, 771 (1998), cert. denied, 528 U.S. 1119, 120 S.Ct. 942, 145 L.Ed.2d 819
(2000).FN9 When conspiracy is charged, a joint trial generally is advisable. King, 721 A.2d at 771; Commonwealth v.
Chester, 526 Pa. 578, 587 A.2d 1367, 1372 (1991), cert. denied, 502 U.S. 959, 112 S.Ct. 422, 116 L.Ed.2d 442 (1991). In rul-
ing upon a severance request, the trial court should consider the likelihood of antagonistic defenses. Chester, 587 A.2d at
1373; Rivera, 773 A.2d at 137. A claim of mere hostility between defendants, or that one defendant may try to exonerate
himself at the expense of the other, however, is an insufficient basis upon which to grant a motion to sever. Chester, 587
A.2d at 1373. Indeed, this Court has noted that “‘the fact that defendants have conflicting versions of what took place, or
the extents to which they participated in it, is a reason for rather than against a joint trial because the truth may be more
easily determined if all are tried together.’” King, 721 A.2d at 771 (quoting Chester, 587 A.2d at 1373). Instead, severance
should be granted only where the defenses are so antagonistic that they are irreconcilable- i.e., the jury essentially would
be forced to disbelieve the testimony on behalf of one defendant in order to believe the defense of his co-defendant.
Commonwealth v. Williams, 554 Pa. 1, 720 A.2d 679, 685 (1998), cert. denied, 526 U.S. 1161, 119 S.Ct. 2052, 144 L.Ed.2d
219 (1999); Commonwealth v. Lambert, 529 Pa. 320, 603 A.2d 568, 573 (1992); Chester, 587 A.2d at 1373. Thus, a defen-
dant claiming error on appeal has the burden of demonstrating that he suffered actual, not speculative, prejudice because
of the ruling permitting a joint trial. Rivera, 773 A.2d at 137.

Crisswalle failed to meet his burden since he was unable to demonstrate that he and Thompson had antagonistic defenses or
that he was in any way prejudiced by the testimony that would have been presented at a joint trial. Both Thompson and Crisswalle
maintained that they were not present at the scene of the crimes and, accordingly, they did not commit these crimes. There was
nothing antagonistic about either defense presented by either Crisswalle or Thompson and, accordingly, Crisswalle was unable to
demonstrate what prejudice, if any, he suffered as a result of his cases being tried with Thompson’s cases. Having failed to demon-
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strate what prejudice he suffered, Crisswalle was unable to show an abuse of discretion in this Court’s denial of his motion for sev-
erance. As noted in Commonwealth v. Hacker, 959 A.2d 380, 392 (Pa.Super. 2008):

An abuse of discretion is not a mere error in judgment but, rather, involves bias, prejudice, partiality, ill will, manifest
unreasonableness, or a misapplication of law.

Crisswalle’s next claim is that this Court erred when it refused to grant his motion for a line-up. The granting or the denying of
a request for a line-up is within the sound discretion of the Trial Judge and such a decision cannot be disturbed absent an abuse
of discretion on the part of the Trial Court. Commonwealth v. Rush, 522 Pa. 379, 568 A.2d 285 (1989). Similarly, in Commonwealth
v. Sexton, 485 Pa. 17, 400 A.2d 1289 (1979), the Court acknowledged a timely request for a line-up cannot be arbitrarily and capri-
ciously denied. That Court recognized the problems that were inherent with in-court identifications and outlined those circum-
stances when a line-up should be granted.

We have long recognized the peculiar problems raised in identification testimony. See e.g., Commonwealth v. Mouzon,
456 Pa. 230, 318 A.2d 703 (1974); Commonwealth v. Kloiber, 378 Pa. 412, 106 A.2d 820 (1954); Commonwealth v. House,
223 Pa. 487, 72 A. 804 (1909); Commonwealth v. Sharpe, 138 Pa.Super. 156, 10 A.2d 120 (1939). See generally United
States v. Wade, 388 U.S. 218, 228, 87 S.Ct. 1926, 1933, 18 L.Ed.2d 1149 (1967), wherein it was stated, “the vagaries of
eyewitness identification are well-known; the annals of criminal law are rife with instances of mistaken identification.”
Moreover, a recognition of the need to provide the jury with cautionary instructions to assist in their assessment of the
credibility of identification testimony is likewise not novel. Commonwealth v. Kloiber, supra. In our instant decision, we
are merely utilizing this same procedure to make the jury aware that the appellant sought and was denied an opportu-
nity for an identification procedure in a more objective setting than the one from which the identification introduced at
trial emanated.

It is important to note the limitations of our holding today. First, we have declined to accept a per se rule that all in-court
confrontations are inadmissible. Second, we have also declined to accept a per se rule that a pre-trial, pre-hearing line-
up is mandatory in all cases. We are merely saying that where as here the issue of identification is legitimately at issue,
a timely request for a pre-trial or pre-hearing identification procedure should be granted.

In short, the complained of injury is the denial to the accused of the possibility of evidence which could have been used
to challenge the credibility of the subsequent in-court identifications. To exclude either or both of the in-court identifica-
tions, as suggested by the majority of the Superior Court, would be unduly harsh and out of proportion to the injury sus-
tained. The doctrine of exclusion, wherein evidence which is otherwise relevant and competent is not admitted, is
premised upon the impropriety of governmental action in obtaining that evidence. Mapp v. Ohio, 367 U.S. 643, 81 S.Ct.
1684, 6 L.Ed.2d 1081 (1961). Here, there was no governmental impropriety in securing this identification testimony, thus,
there is no justification for the application of an exclusionary rule. We are satisfied that the remedy we have suggested
adequately redresses the harm that was occasioned by the improper ruling.

In his motion requesting a line-up, Crisswalle suggested that he was entitled to one since the Commonwealth advised him that
Brian Shealey would be a Commonwealth witness who would identify Crisswalle as one of the two shooters, despite the fact that
he had previously testified at a Coroner’s Inquest that he could not identify the second shooter. Additionally, Crisswalle maintained
that the line-up would aid the truth process since he would not be subjected to a suggested identification at trial. The problem with
this contention is that Crisswalle’s request for a line-up was not timely made but, rather, was made almost two years following his
arrest. In the intervening time, Shealey had testified at the Coroner’s Inquest held with respect to William Thompson. After the
Commonwealth had secured other witnesses to identify Crisswalle as the shooter and once Crisswalle was formerly charged with
these crimes, Shealey came forward to the police and identified Crisswalle as the second shooter and also picked him out of a photo
array. A line-up would not have changed any of this, nor would it have changed the manner in which the cross-examination of
Shealey was handled.

Crisswalle’s trial counsel spent a considerable amount of time cross-examining Shealey5 on the fact that he had previously stat-
ed under oath that he did not know the identity of the second shooter and that he had never seen Crisswalle prior to the evening
of January 25, 2002. Shealey also explained that he did not want to become the sole individual who identified both of the shoot-
ers since, in the neighborhood that he lived, he would not be considered a witness but, rather, a snitch. What is more interesting,
however, is the fact that Crisswalle has suggested that it was an error for this Court to deny a request for a line-up prior to his
first trial which resulted in a hung jury. Somehow that denial prejudiced Crisswalle and ultimately resulted in his conviction fol-
lowing the second trial. This contention conveniently ignores the eyewitness identification made of Crisswalle by witnesses other
than Shealey, Crisswalle’s admission to Walker that he had killed Mitchell and the information obtained between the first and sec-
ond trial, which substantiated that Crisswalle had a fracture of his right ankle and that it occurred in the early part of 2002 and
not before Christmas of 2001, as Crisswalle’s sister testified to during both of his trials. It is clear that nothing would have been
gained by a line-up since Shealey had previously identified Crisswalle in the first trial and Crisswalle’s counsel had an ample
opportunity to attack his credibility as a result of Shealey’s prior inconsistent statements with respect to the identification of the
second shooter.

Crisswalle’s next contention of error is that this Court erred when it denied his motion in limine with respect to the testimony
of Shealey.

A motion in limine is a procedure for obtaining a ruling on the admissibility of evidence prior to or during trial, but
before the evidence has been offered. Such a ruling is similar to that upon a motion to suppress evidence…. We apply an
evidentiary abuse of discretion standard to the denial of a motion in limine.

Questions concerning the admissibility of evidence lie within the sound discretion of the trial court, and we will not
reverse the court’s decision on such a question absent a clear abuse of discretion.

Commonwealth v. Zugay, 745 A.2d 639, 644-645 (Pa.Super. 2000) (citations omitted).

In determining whether evidence should be admitted, the trial court must weigh the relevance and probative value
of the evidence against the prejudicial effect of that evidence. Commonwealth v. Barnes, 871 A.2d 812, 818 (Pa.Super.
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2005). Evidence is relevant if it logically tends to establish a material fact in the case or tends to support a reasonable
inference regarding a material fact. Id. Although a court may find that evidence is relevant, the court may nevertheless
conclude that such evidence is inadmissible because of its prejudicial effect. Id.

Commonwealth v. Maloney, 876 A.2d 1002, 1006 (Pa.Super. 2005);

In his motion, Crisswalle requested that this Court preclude Shealey from testifying as to other people’s opinions as to
Crisswalle’s guilt, limit Shealey’s testimony to the criminal activity that he may have witnessed Crisswalle perpetrate and,
finally to prevent Shealey from testifying as to Crisswalle’s reputation in the community. To suggest that Shealey was a reluc-
tant and uncooperative witness would be an understatement. Shealey initially denied that he witnessed anything despite the
fact that he was knocked down by the two shooters as they entered Mr. Tommy’s Restaurant, that he observed both shooters
prior to their entry into the restaurant, observed the shootings and then observed the two men running away from the restau-
rant and observed their faces when their masks came off. Shealey also described his reluctance to come forward to be the chief
prosecution witness since he knew that he would be viewed as a snitch in the community in which he resided and feared for
his life. That fear resulted in Shealey and his family being placed in the Witness Protection Program and being relocated. This
Court had to threaten Shealey with a contempt sentence in order to attempt to have him answer the questions that were being
asked of him.

Shealey was contentious throughout his testimony, more so during the time that he was being cross-examined by both
Crisswalle’s and Thompson’s counsel. The concerns that Crisswalle sought to address never arose since Shealey’s testimony impli-
cated Crisswalle as being one of the two shooters and Shealey was vigorously cross-examined on this point. While Shealey did offer
opinions as to how people view him and the danger of living in his community, he did not explore the areas which Crisswalle sought
to limit and, accordingly, there could have been no error in denying his motion in limine.

Crisswalle next maintains that this Court erred when it did not suppress the statement that Crisswalle made to Detectives
Nutter and Moffatt when he was being returned from Upper Marion Township, following his arrest on the outstanding homicide
warrants that had been filed against him. In Commonwealth v. Spieler, 887 A.2d 1271, 1274-1275 (Pa.Super. 2005), the Superior
Court set for the standard for reviewing the denial of a motion to suppress as follows:

We review a trial court’s denial of a suppression motion under the following standard:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is limited to deter-
mining whether the factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Since the prosecution prevailed in the suppression court, we may consider only the evidence of the pros-
ecution and so much of the evidence for the defense as remains uncontradicted when read in the context of the record as
a whole. Where the record supports the factual findings of the trial court, we are bound by those facts and may reverse
only if the legal conclusions drawn therefrom are in error.

Commonwealth v. Minnich, 874 A.2d 1234, 1236 (Pa.Super. 2005) (quoting Commonwealth v. Blair, 860 A.2d 567, 571
(Pa.Super. 2004)).

Crisswalle maintains that his statement should have been suppressed since he was never given his Miranda warnings and his orig-
inal arrest by the Upper Marion Township Police was illegal since they did not have probable cause to arrest him. The statement
that Crisswalle wished to have suppressed was that he told Detectives Moffatt and Nutter that he had to get out of Pittsburgh since
they turned up the heat on him by releasing his photograph to the media and indicated that he was a suspect in the homicides that
occurred in Mr. Tommy’s Restaurant. This statement was made spontaneously and not in response to any questions asked by either
Detectives Moffatt or Nutter. Crisswalle was just explaining why he was in King of Prussia and at no time had either Detective
asked him any question. Since this was not part of a custodial interrogation, there was no need for Crisswalle to be given any
Miranda warnings since the sole purpose that Detectives Moffatt and Nutter had gone to Upper Marion Township was to bring
Crisswalle back to Pittsburgh so that he could face these homicide charges.

Crisswalle has also suggested that since there was no probable cause for this arrest and detention by the Upper Marion
Township Police, that he should not have been seized. Before one can address this claim of error, the nature of the interaction
between Crisswalle and the police must be examined and analyzed. In Commonwealth v. Smith, 575 Pa. 203, 836 A.2d 5, 10 (2003),
the Pennsylvania Supreme Court described the three types of interaction between citizens and the police and set forth the basis
for each of these interactions:

A primary purpose of both the Fourth Amendment and Article I, Section 8 “is to protect citizens from unreasonable
searches and seizures.” In the Interest of D.M., 566 Pa. 445, 781 A.2d 1161, 1163 (2001). Not every encounter between cit-
izens and the police is so intrusive as to amount to a “seizure” triggering constitutional concerns. See Commonwealth v.
Boswell, 554 Pa. 275, 721 A.2d 336, 340 (1998) (opinion in support of affirmance) (citing Terri v. Ohio, 392 U.S. 1, 20 n. 16,
88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)). This Court has noted that there are three basic categories of interactions between
citizens and the police. The first category, a mere encounter or request for information, does not need to be supported by
any level of suspicion, and does not carry any official compulsion to stop or respond. The second category, an investiga-
tive detention, derives from Terri v. Ohio and its progeny: such a detention is lawful if supported by reasonable suspicion
because, although it subjects a suspect to a stop and a period of detention, it does not involve such coercive conditions as
to constitute the functional equivalent of an arrest. The final category, the arrest or custodial detention, must be support-
ed by probable cause. See Ellis, 662 A.2d at 1047-48; see also In the Interest of D.M., 781 A.2d at 1164. This Court has
acknowledged this approach to police/citizen encounters under both the Fourth Amendment and Article I, Section 8. See
Commonwealth v. Polo, 563 Pa. 218, 759 A.2d 372, 375 (2000) (construing Article I, Section 8); Ellis, 662 A.2d at 1047
(“Fourth Amendment jurisprudence has led to the development of three categories of interactions between citizens and
police.”). Accord In the Interest of D.M.

The problem with this contention is that the Upper Marion Township Police were called by the security personnel of the King
of Prussia Mall on the basis that they believed that counterfeit money was being passed at the various stores in the mall by
Crisswalle and his companions, Walkow, Dandres and Bureau. Detective Elverson of the Upper Marion Township Police had exten-
sive experience with counterfeiting since he had worked with the FBI and Secret Service sometime prior to and during his employ-
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ment with the Upper Marion Township Police. When he first observed the pattern of what was taking place in the mall and sever-
al of the bills that had been passed through various merchants and the bills that he received from Crisswalle and his companions,
he believed that they might have been counterfeit. When he asked Crisswalle what his name was, Crisswalle told him he was Ryan
Warham from New Jersey. When Detective Elverson spoke to Bureau, she informed him that Crisswalle’s name was not Ryan but,
rather, Dra from Pittsburgh. Detective Elverson was finally able to have Walkow cooperate with him and obtained her identifica-
tion and learned that she was a fourteen year old and subsequently classified as a runaway by the Penn Hills Police Department.
While she was retrieving her identification from her purse, Elverson looked in and saw what he believed to be marijuana in that
purse. A search warrant was obtained for the vehicle rented by Daniels and used by Crisswalle and his companions and other drugs
were found in that vehicle.

Crisswalle was taken by Detective Elverson to the Upper Marion Township Police Department so that he could continue with
his investigation and the first thing that he attempted to do was to determine Crisswalle’s true identity. After Crisswalle was fin-
gerprinted, his fingerprints were submitted to the FBI which determined that he was, in fact Crisswalle, and that there was a war-
rant out for his arrest for three homicides. Given the entire facts and circumstances known to Detective Elverson at the time that
he detained Crisswalle, whether it be classified either as investigative detention or custodial detention, it is clear that he had a rea-
sonable basis for subsequently arresting and detaining him and, accordingly, any information that was received by Detectives
Nutter and Moffatt was not pursuant to that investigation but, rather, pursuant to the warrant for his arrest for the charges for crim-
inal homicide.

Crisswalle next suggests that this Court erred in failing to suppress evidence of statements made by him to Clifford during
their conversations in the Allegheny County Jail. Crisswalle also maintained that this Court further compounded that error by
permitting the Commonwealth to ask him numerous questions concerning the statements made to Clifford and the nature of
his relationship with Clifford. Clifford was arrested by agents of the Attorney General’s Office on December 3, 2002, eight days
after Crisswalle’s first trial had ended in a hung jury. Clifford was in possession of four ounces of cocaine and, knowing that
he was facing a significant sentence in light of this arrest, he agreed to become a confidential informant for the Attorney
General’s Office.

During his initial interview with agents from the Attorney General’s Office, Clifford, identified Crisswalle as being one of his
suppliers and he agreed to make further purchases from Crisswalle, this, in spite of the fact that Crisswalle was in jail since he
had been doing this since the time of Crisswalle’s arrest. The manner in which he would arrange the purchase of drugs was to talk
with Crisswalle on the phone sometimes that would be simply a two-way conversation or a three-way conversation involving
Walker. Crisswalle would tell Walker what the price was and the quantity of the drugs and where to meet Clifford for the exchange.6

Two controlled buys were made and all of this information was recorded by virtue of Clifford’s agreement to have his conversa-
tions with Crisswalle recorded. They were also recorded unintentionally. Despite the fact that there is a sign in the jail indicating
that all telephone calls to and from inmates in the Allegheny County Jail are recorded, Crisswalle somehow believed that if he
entered into a three-way call, that the Allegheny County Jail recording system would not be able to capture the second leg of that
phone call. After the second drug transaction, Walker was taken into custody by the Attorney General’s Office and after initially
denying that she had any information about Crisswalle, she eventually provided the District Attorney’s Office with an inculpatory
statement that Crisswalle had made and agreed to be a witness during the second trial.

This Court, in allowing the statements made to Clifford to be placed into evidence, thereby permitting the District Attorney to
examine Crisswalle on those statements, did so for several reasons. The first of which was to show the reason why Walker agreed
to testify against Crisswalle. Crisswalle had used Walker to be his courier in transporting the drugs to Clifford and bring the money
to him. The drug deal for which Walker was taken into custody had a value of approximately sixty-seven thousand dollars. This
was also important to demonstrate that Crisswalle had a source of revenue other than the ten dollars per hour that he received as
a landscaper. Throughout the course of Crisswalle’s testimony, he indicated that he had no money and yet when he was arrested in
Upper Marion Township, he had more than one thousand dollars in cash on him.

The second reason for the admission of the Crisswalle-Clifford relationship was to allow the jury to assess the credibility of
April Dixon, Crisswalle’s aunt, who testified that on January 25, 2002, that she was about to start work at her second job, which
was a manager of a nightclub known as Phase Three in the Homewood area of the City of Pittsburgh. As she was setting up the
front and back bars, she realized that she did not have sufficient change in the registers to fill up both bars and she made some
phone calls to see if she could borrow some money. She was initially unsuccessful and she then called Crisswalle and he informed
her that he could lend her some money to furnish the back bar. In providing alibi testimony for Crisswalle, she indicated that she
drove to 105 East Linster Drive in Penn Hills and honked her horn so that Crisswalle would come out of that residence. She
observed Crisswalle come out with a crutch under his arm and he gave her one hundred seventy dollars to fund the back bar at
Phase Three. She stated that she received the money from Crisswalle at approximately 7:05 p.m. She also testified that Crisswalle
had helped her out doing the same thing on another occasion. The testimony concerning Crisswalle’s drug trafficking activities
with Clifford was permitted to as to establish Crisswalle’s real source of income and to assess the credibility of several of the wit-
nesses for both the Commonwealth and the defense who had come forward to testify.

Crisswalle’s next contention of error is that he was denied a jury of his peers since the Commonwealth used its preemptory chal-
lenges to exclude African-Americans from the jury.7 The United States Supreme Court in Batson v. Kentucky, 476 U.S. 79, 85-87,
106 S.Ct. 1712, L.E.2d (1986), declared that a person would be denied his equal protection of the law if the systematic exclusion of
prospective jurors by race was permitted.

In holding that racial discrimination in jury selection offends the Equal Protection Clause, the Court in Strauder recog-
nized, however, that a defendant has no right to a “petit jury composed in whole or in part of persons of his own race.” Id.
at 305.FN5 “The number of our races and nationalities stands in the way of evolution of such a conception” of the demand
of equal protection. Akins v. Texas, 325 U.S. 398, 403, 65 S.Ct. 1276, 1279, 89 L.Ed. 1692 (1945).FN6 But the defendant does
have the right to be tried by a jury whose members are selected pursuant to nondiscriminatory criteria. Martin v. Texas,
200 U.S. 316, 321, 26 S.Ct. 338, 339, 50 L.Ed. 497 (1906); Ex parte Virginia, 10 Otto 339, 100 U.S. 339, 345, 25 L.Ed. 676
345 (1880). The Equal Protection Clause guarantees the defendant that the State will not exclude members of his race
from the jury venire on account of race, Strauder, supra, 100 U.S., at 305,FN7 or on the false assumption that members of
his race as a group are not qualified to serve as jurors, see Norris v. Alabama, 294 U.S. 587, 599, 55 S.Ct. 579, 584, 79 L.Ed.
1074 (1935); Neal v. Delaware, 13 Otto 370, 397, 103 U.S. 370, 397, 26 L.Ed. 567 (1881).
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FN5. See Hernandez v. Texas, supra, 347 U.S., at 482, 74 S.Ct., at 672-73; Cassell v. Texas, 339 U.S. 282, 286-287,
70 S.Ct. 629, 631-32, 94 L.Ed. 839 (1950) (plurality opinion); Akins v. Texas, 325 U.S. 398, 403, 65 S.Ct. 1276, 1279, 89
L.Ed. 1692 (1945); Martin v. Texas, 200 U.S. 316, 321, 26 S.Ct. 338, 339, 50 L.Ed. 497 (1906); Neal v. Delaware, supra,
103 U.S., at 394.

FN6. Similarly, though the Sixth Amendment guarantees that the petit jury will be selected from a pool of names rep-
resenting a cross section of the community, Taylor v. Louisiana, 419 U.S. 522, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975), we have
never held that the Sixth Amendment requires that “petit juries actually chosen must mirror the community and reflect
the various distinctive groups in the population,” Id. at 538, 95 S.Ct., at 702. Indeed, it would be impossible to apply a con-
cept of proportional representation to the petit jury in view of the heterogeneous nature of our society. Such impossibili-
ty is illustrated by the Court’s holding that a jury of six persons is not unconstitutional. Williams v. Florida, 399 U.S. 78,
102-103, 90 S.Ct. 1893, 1906-1907, 26 L.Ed.2d 446 (1970).

FN7. See Hernandez v. Texas, supra, 347 U.S., at 482, 74 S.Ct., at 672-673; Cassell v. Texas, supra, 339 U.S., at 287,
70 S.Ct., at 632; Atkins v. Texas, supra, 325 U.S., at 403, 65 S.Ct., at 1279; Neal v. Delaware, supra, 103 U.S., at 394.

Purposeful racial discrimination in selection of the venire violates a defendant’s right to equal protection because it
denies him the protection that a trial by jury is intended to secure. “The very idea of a jury is a body…composed of the
peers or equals of the person whose rights it is selected or summoned to determine; that is, of his neighbors, fellows, asso-
ciates, persons having the same legal status in society as that which he holds.” Strauder, supra, 100 U.S., at 308; see Carter
v. Jury Comm’n of Greene County, 396 U.S. 320, 330, 90 S.Ct. 518, 524, 24 L.Ed.2d 549 (1970). The petit jury has occupied
a central position in our system of justice by safeguarding a person accused of crime against the arbitrary exercise of
power by prosecutor or judge. Duncan v. Louisiana, 391 U.S. 145, 156, 88 S.Ct. 1444, 1451, 20 L.Ed.2d 491 (1968).FN8 Those
on the venir must be “indifferently chosen,”FN9 to secure the defendant’s right under the Fourteenth Amendment to “pro-
tection of life and liberty against race or color prejudice.” Strauder, supra, 100 U.S., at 309.

FN8. See Taylor v. Louisiana, supra, 419 U.S., at 530, 95 S.Ct., at 697-698; Williams v. Florida, supra, 399 U.S., at 100,
90 S.Ct., at 1905-1906. See also Powell, Jury Trial of Crimes, 23 Wash. & Lee L.Rev. 1 (1966).

In Duncan v. Louisiana, decided after Swain, the Court concluded that the right to trial by jury in criminal cases was
such a fundamental feature of the American system of justice that it was protected against state action by the Due Process
Clause of the Fourteenth Amendment. 391 U.S., at 147-158, 88 S.Ct., at 1446-52. The Court emphasized that a defendant’s
right to be tried by a jury of his peers is designed “to prevent oppression by the Government.” Id. at 155, 156-157, 88 S.Ct.,
at 1450-52. For a jury to perform its intended function as a check on official power, it must be a body drawn from the com-
munity. Id. at 156, 88 S.Ct., at 1451; Glasser v. United States, 315 U.S. 60, 86-88, 62 S.Ct. 457, 473, 86 L.Ed. 680 (1942). By
compromising the representative quality of the jury, discriminatory selection procedures make “juries ready weapons for
officials to oppress those accused individuals who by chance are numbered among unpopular or inarticulate minorities.”
Akins v. Texas, supra, 325 U.S., at 408, 65 S.Ct., at 1281 (Murphy, J., dissenting).

FN9. 4 W. Blackstone, Commentaries 350 (Cooley ed. 1899) (quoted in Duncan v. Louisiana, 391 U.S., at 152, 88 S.Ct., at 1449).

Racial discrimination in selection of jurors harms not only the accused whose life or liberty they are summoned to
try. Competence to serve as a juror ultimately depends on an assessment of individual qualifications and ability impar-
tially to consider evidence presented at a trial. See Thiel v. Southern Pacific Co., 328 U.S. 217, 223-224, 66 S.Ct. 984, 987-
88, 90 L.Ed. 1181 (1946). A person’s race simply “is unrelated to his fitness as a juror.” Id. at 227, 66 S.Ct., at 989
(Frankfurter, J., dissenting). As long ago as Strauder, therefore, the Court recognized that by denying a person participa-
tion in jury service on account of his race, the State unconstitutionally discriminated against the excluded juror. 100 U.S.,
at 308; see Carter v. Jury Comm’n of Greene County, supra, 396 U.S., at 329-330, 90 S.Ct., at 523-524; Neal v. Delaware,
supra, 103 U.S., at 386.

The harm from discriminatory jury selection extends beyond that inflicted on the defendant and the excluded juror to
touch the entire community. Selection procedures that purposefully exclude black persons from juries undermine public
confidence in the fairness of our system of justice. See Ballard v. United States, 329 U.S. 187, 195, 67 S.Ct. 261, 265, 91
L.Ed. 181 (1946); McCray v. New York, 461 U.S. 961, 968, 103 S.Ct. 2438, 2443, 77 L.Ed.2d 1322 (1983)

As a result of this determination the United States Supreme Court devised the formula for now what is commonly referred to
as a Batson challenge:

The standards for assessing a prima facie case in the context of discriminatory selection of the venire have been
fully articulated since Swain. See Castaneda v. Partida, supra, 430 U.S., at 494-495, 97 S.Ct., at 1280; Washington v.
Davis, 426 U.S., at 241-242, 96 S.Ct., at 2048-2049; Alexander v. Louisiana, supra, 405 U.S., at 629-631, 92 S.Ct., at 1224-
1226. These principles support our conclusion that a defendant may establish a prima facie case of purposeful discrim-
ination in selection of the petit jury solely on evidence concerning the prosecutor’s exercise of peremptory challenges
at the defendant’s trial….

Once the defendant makes a prima facie showing, the burden shifts to the State to come forward with a neutral
explanation for challenging black jurors. Though this requirement imposes a limitation in some cases on the full
peremptory character of the historic challenge, we emphasize that the prosecutor’s explanation need not rise to the
level justifying exercise of a challenge for cause. See McCray v. Abrams, 750 F.2d, at 1132; Booker v. Jabe, 775 F.2d 762,
773 (CA6 1985), cert. pending, No. 85-1028. But the prosecutor may not rebut the defendant’s prima facie case of dis-
crimination by stating merely that he challenged jurors of the defendant’s race on the assumption-or his intuitive judg-
ment-that they would be partial to the defendant because of their shared race. Cf. Norris v. Alabama, 294 U.S., at 598-
599, 55 S.Ct., at 583-84; see Thompson v. United States, 469 U.S. 1024, 1026, 105 S.Ct. 443, 445, 83 L.Ed.2d 369 (1984)
(BRENNAN, J., dissenting from denial of certiorari). Just as the Equal Protection Clause forbids the States to exclude
black persons from the venire on the assumption that blacks as a group are unqualified to serve as jurors, supra, at
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1716, so it forbids the States to strike black veniremen on the assumption that they will be biased in a particular case
simply because the defendant is black. The core guarantee of equal protection, ensuring citizens that their State will
not discriminate on account of race, would be meaningless were we to approve the exclusion of jurors on the basis of
such assumptions, which arise solely from the jurors’ race. Nor may the prosecutor rebut the defendant’s case merely
by denying that he had a discriminatory motive or “affirm[ing] [his] good faith in making individual selections.”
Alexander v. Louisiana, 405 U.S., at 632, 92 S.Ct., at 1226. If these general assertions were accepted as rebutting a
defendant’s prima facie case, the Equal Protection Clause “would be but a vain and illusory requirement.” Norris v.
Alabama, supra, 294 U.S. at 598, 55 S.Ct., at 583-84. The prosecutor therefore must articulate a neutral explanation
related to the particular case to be tried.FN20 The trial court then will have the duty to determine if the defendant has
established purposeful discrimination.

During the selection of the jury, several African-Americans were excused by the Commonwealth and in response to an objec-
tion made by Crisswalle, the Commonwealth was required to disclose the reason that it removed that individual. For each prospec-
tive juror that was removed, a logical, reasonable and legitimate explanation was given as to why the Commonwealth exercised its
preemptory challenge and, accordingly, the jury that was selected was a fair and impartial jury, since the explanations offered by
the District Attorney met the requirements of Batson.

Crisswalle next maintains that this Court erred in permitting testimony concerning the drugs and paraphernalia that were found
in the vehicle used by Crisswalle, Bureau, Walkow and Dandres to transport them from Pittsburgh to King of Prussia.

“The admission or exclusion of evidence is within the sound discretion of the trial court, and in reviewing a chal-
lenge to the admissibility of evidence, we will only reverse a ruling by the trial court upon a showing that it abused its
discretion or committed an error of law.” B.K. v. J.K., 823 A.2d 987, 991-92 (Pa.Super. 2003). “Thus our standard of review
is very narrow…. To constitute reversible error, an evidentiary ruling must not only be erroneous, but also harmful or
prejudicial to the complaining party.” Hawkey v. Peirsel, 869 A.2d 983, 989 (Pa.Super. 2005) (citing Turney Media Fuel,
Inc., v. Toll Bros., 725 A.2d 836, 839 (Pa.Super. 1999)).

McManamon v. Washko, 906 A.2d 1259, 1268-1269 (Pa.Super. 2006),

The drugs that were found in that vehicle, along with the six cellular phones, formed the basis for filing charges against all of the
individuals and provided the basis for holding Crisswalle pending his proper identification. Since each individual had access to this
vehicle, each one of them could have been in constructive possession of that vehicle and the drugs.

Crisswalle next maintains that this Court erred in permitting Walker to testify about her drug activity with Crisswalle and fur-
ther compounded that error by allowing the Commonwealth to ask her on redirect examination of Walkow’s involvement with
Crisswalle’s drug trafficking activity. Walker testified that she has known Crisswalle since 1992 when she first began to date him
and become intimate with him. In 1994 she was shot in the back8 and confined to a wheelchair. Following her paralysis, Crisswalle
did not see much of her. Walker continued with her education and graduated from Edinboro University. In the meantime,
Crisswalle was becoming intimate with several other females, including Eubanks with whom he had a child.

In the Fall of 2004, Crisswalle asked Walker to deliver drugs for him which she agreed to do because she still loved
Crisswalle. Her job was to take the drugs to the purchaser and after receiving the money, give that money to another person
that Crisswalle directed should receive those funds. In January of 2005, Crisswalle’s drug activity increased, and it ultimate-
ly led to her detention by the Attorney General’s Office for the delivery of two kilos of cocaine and fifty-two hundred bags of
heroin to Clifford. When she was informed of the fact that she faced the possibility of at least ten years in prison, she agreed
to be a cooperating witness in not only the drug investigation but, also, in the homicide investigation as it pertained to
Crisswalle.

The testimony about Walker’s involvement with Crisswalle’s drug activity was given to the jury so that it could assess Walker’s
credibility since in addition to this testimony, she provided testimony with respect to Crisswalle’s admission to her that he had
killed Mitchell and not the little girl in Mr. Tommy’s Restaurant and, that he did not like the fact that he was being accused of
killing the little girl. This information was given to the jury for the purpose of assessing Walker’s credibility so that they could
make a determination as to what weight, if any, they could place upon her testimony.

The area of inquiry to which Crisswalle now objects is that during the redirect examination of Walker she was asked by the
District Attorney what, if any, role Walkow had in Crisswalle’s drug trafficking and she informed the jury that Walkow was the
individual to whom she gave the money that she had received from the sale of the drugs. During the course of Walker’s direct
testimony, Walkow’s name came up and, in fact, Walker explained how she was being used by Crisswalle. Since she was con-
fined to a wheelchair, she was given a bigger room to meet Crisswalle and she would meet Crisswalle with Walkow and her
mother. Walkow’s involvement with Crisswalle was noted on his visitor’s list since Walkow and her mother paid the most vis-
its to Crisswalle in the jail. The testimony concerning delivery of the money to Walkow was nothing more than expansion on
Walkow’s involvement with Crisswalle and in no way prejudiced Crisswalle since his drug trafficking had already been pre-
sented to the jury.

Crisswalle’s next contention of error is that this Court permitted Boyd and David Eynon, (hereinafter referred to as “Eynon”),
to testify on the hearsay statements made by Morris, which identified Crisswalle as one of the shooters. Pennsylvania Rule of
Evidence 801 defines hearsay as follows:

Rule 801. Definitions

The following definitions apply under this article:

(a) Statement. A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by
the person as an assertion.

(b) Declarant. A “declarant” is a person who makes a statement.

(c) Hearsay. “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted.

Boyd and Eynon both testified that Morris told them that he saw two men get out of a black car and go into the restaurant. He
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also indicated that he knew one of those individuals and he knew that individual to be “Dra.” The problem with this current con-
tention is that Morris testified at the time of trial and indicated that one of the individuals that went into the restaurant was “Little
Dra” and identified him in the Courtroom as the individual he saw on the night of the shooting. Trial Transcript, Volume IV, page
23, lines 1-17.

A. I don’t know how that – how that came off.

Q. When the little guy’s mask came down, did you recognize him?

A. Yes.

Q. Who did you see?

A. Little Dra.

Q. Could you identify him by the color shirt and tie he was wearing?

A. White shirt, blue tie.

MR. TRANQUILLI: Could the record reflect the witness identified Andra Crisswalle as the shorter gunman?

THE COURT: There are two guys with white shirts and blue ties.

THE WITNESS: The one without the vest, sweater.

One of the exceptions to the hearsay rule is identification testimony as set forth in Pennsylvania Rules of Evidence 803.1:

The following statements, as hereinafter defined, are not excluded by the hearsay rule if the declarant testifies at the trial
or hearing and is subject to cross-examination concerning the statement:

(1) Inconsistent statement of witness. A statement by a declarant that is inconsistent with the declarant’s testimony, and
(a) was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or
(b) is a writing signed and adopted by the declarant, or (c) is a verbatim contemporaneous recording of an oral statement.

Comment: Subsection (a) is similar to F.R.E. 801(d)(1)(A), except that the Pennsylvania rule classifies those kinds of
inconsistent statements that are described therein as exceptions to the hearsay rule, not exceptions to the definition
of hearsay. Subsections (b) and (c) are an expansion of the exception that is described in the federal rule.

Pa.R.E. 803.1(1) is consistent with prior Pennsylvania case law. See Commonwealth v. Brady, 507 A.2d 66 (Pa. 1986)
(seminal case that overruled close to two centuries of decisional law in Pennsylvania and held that the recorded
statement of a witness to a murder, inconsistent with her testimony at trial, was properly admitted as substantive
evidence, excepted to the hearsay rule); Commonwealth v. Lively, 610 A.2d 7 (Pa. 1992). To qualify as a “verbatim
contemporaneous recording of an oral statement,” the “recording” must be an electronic, audiotaped, or videotaped
recording. See Commonwealth v. Wilson, 707 A.2d 1114 (Pa. 1998). Inconsistent statements of a witness that do not
qualify as exceptions to the hearsay rule may still be introduced to impeach the credibility of the witness. See
Pa.R.E. 613.

(2) Statement of identification. A statement by a witness of identification of a person or thing, made after perceiving the
person or thing, provided that the witness testifies to the making of the prior identification.

In Commonwealth v. Wilson, 580 Pa. 439, 861 A.2d 919, 929-930 (2004), the Pennsylvania Supreme Court explained the rationale
for the admission of this identification testimony as follows:

The Confrontation Clause of the Sixth Amendment “provides two types of protections for a criminal defendant: the
right physically to face those who testify against him, and the right to conduct cross-examination.” Pennsylvania v.
Ritchie, 480 U.S. 39, 51, 107 S.Ct. 989, 998, 94 L.Ed.2d 40 (1987) (plurality opinion). These protections are not violated,
where, as here, a testifying witness’s out-of-court statement is admitted and the witness is subject to full and effective
cross-examination. See California v. Green, 399 U.S. 149, 158, 90 S.Ct. 1930, 1935, 26 L.Ed.2d 489 (1970).

With regard to the state evidentiary law dynamic of Appellant’s claim, in general, an out-of-court statement of a
witness that is consistent with his trial testimony constitutes inadmissible hearsay. See Commonwealth v. Hutchinson,
521 Pa. 482, 486-87, 556 A.2d 370, 372 (1989). Where, however, the prior consistent statement is one of identification,
it is admissible as an exception to the hearsay rule as substantive evidence, regardless of impeachment, provided that
the declarant is present and subject to cross-examination. See Commonwealth v. Ballard, 501 Pa. 230, 233, 460 A.2d
1091, 1092 (1983); Commonwealth v. Saunders, 386 Pa. 149, 155, 125 A.2d 442, 445 (1956); accord Pa.R.E. 803.1(2).FN10

Such statements also may be admitted to rehabilitate a witness whose credibility has been challenged by an express
or implied charge of fabrication, bias, improper influence or motive, or faulty memory, and where the prior statement
was made before the charge existed. See Commonwealth v. Counterman, 553 Pa. 370, 405, 719 A.2d 284, 301 (1998);
accord Pa.R.E. 613(c). When relevant for this purpose, the statement is admissible on rebuttal for rehabilitation, but
not as substantive evidence. See Commonwealth v. Vento, 410 Pa. 350, 353-54, 189 A.2d 161, 163 (1963). This general
order-of-proof prescription is consistent with the rehabilitative purpose for the admission. See generally DAVID F.
BINDER, HEARSAY HANDBOOK § 2:12 at 2-80 (4th ed.2001). Although such statements should therefore be intro-
duced as rebuttal evidence, where the defense is centered upon attacking a witness’s credibility consistent with a
basis that would permit introduction of a prior consistent statement to rehabilitate, the trial court is afforded discre-
tion to allow anticipatory admission of the prior statement. See Commonwealth v. Smith, 518 Pa. 15, 39-40, 540 A.2d
246, 258 (1988).

FN10. The rationale for this exception is that the “earlier identification has greater probative value than an identifi-
cation made in the courtroom after the suggestions of others and the circumstances of the trial may have intervened to
create a fancied recognition in the witness’ mind.” DAVID F. BINDER, BINDER ON PENNSYLVANIA EVIDENCE



page 208 volume 158  no.  13

§803.1(2) (3rd ed.2003) (quoting People v. Gould, 54 Cal.2d 621, 7 Cal.Rptr. 273, 354 P.2d 865, 867 (1960)).

The other reason for the admission of this testimony was more mundane. This Court was advised by the District Attorney of the
availability of his witnesses and it was clear that Morris would not be physically available to testify prior to the testimony of both
Boyd and Eynon.

Crisswalle’s next two contentions of error concerns the admission into evidence of certain photographic evidence. Initially
Crisswalle maintains that this Court erred when it permitted the introduction of the autopsy photographs of Taylor Coles to be
displayed and ultimately given to the jury during its deliberations. The standard for reviewing the admission of autopsy photo-
graphs is set forth in Commonwealth v. Pruitt, 597 Pa. 307, 951 A.2d 307, 327-328 (2008) wherein the Supreme Court acknowl-
edged that it was an abuse of discretion standard that one must consider the claim that photographic evidence was improperly
admitted.

We review a challenge to the trial court’s admission of photographs under the standard of abuse of discretion.
Commonwealth v. Solano, 588 Pa. 716, 906 A.2d 1180, 1191 (2006), cert. denied, —— U.S. ——, 127 S.Ct. 2247, 167 L.Ed.2d
1096 (2007). When considering the admissibility of photographs of a homicide victim, which by their very nature can be
unpleasant, disturbing, and even brutal, the trial court must engage in a two-step analysis:

First a [trial] court must determine whether the photograph is inflammatory. If not, it may be admitted if it has rele-
vance and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must
decide whether or not the photographs are of such essential evidentiary value that their need clearly outweighs the
likelihood of inflaming the minds and passions of the jurors.

Commonwealth v. Tharp, 574 Pa. 202, 830 A.2d 519, 531 (2003) (citation omitted).

As we have repeatedly recognized, photographic images of a homicide victim are often relevant to the intent ele-
ment of the crime of first-degree murder. Solano, supra at 1191; Tharp, supra at 531. Indeed, in some cases, the condi-
tion of the victim’s body may be the only evidence of the defendant’s intent. Commonwealth v. McCutchen, 499 Pa. 597,
454 A.2d 547, 550 (1982). In McCutchen, we affirmed a trial court’s admission of photographs of a murder victim that
illustrated the brutality of the beating and sexual assault he sustained, in order to allow an inference of the defendant’s
intent to kill. We stated that the depiction of the victim’s deep and gaping injuries “was essential as evidence of intent
beyond mere infliction of bodily injury.” Id. at 549. As made clear in McCutchen, we will not sanction a sanitizing of the
evidence that deprives the Commonwealth of the opportunity to prove intent to kill beyond a reasonable doubt. See Id.;
Tharp, supra at 531.

[25] [26] The fact that a medical examiner or other comparable expert witness has conveyed to the jury, in appropriate
clinical language, the nature of the victim’s injuries and the cause of death does not render photographic evidence mere-
ly duplicative. See McCutchen, supra at 550. The meaning of words, particularly the clinical words employed by a
pathologist, can be properly and usefully illustrated and explained to a lay jury via photographic images. In determin-
ing the intent of the defendant in a criminal homicide case, the fact-finder “must be aided to every extent possible.” Id.
at 549.

Although the possibility of inflaming the passions of the jury is not to be lightly dismissed, a trial judge can minimize
this danger with an appropriate instruction, warning the jury members not to be swayed emotionally by the disturbing
images, but to view them only for their evidentiary value. Solano, supra at 1192; McCutchen, supra at 548 n. 4.

It is interesting to note that Crisswalle does not complain about the introduction of the other autopsy photographs involving
Mitchell and Freeman but, rather, confines his claim to Taylor Coles on the basis that the pictures of this eight year old were given
to the jury solely to inflame them against Crisswalle. The problem with this contention, however, is that these photographs were
given to the jury so that they could understand how she died, being caught in the execution of Mitchell. It was unquestioned
throughout the entire trial that two individuals who came into Mr. Tommy’s Restaurant came in for one purpose and, that is, to exe-
cute Mitchell. These autopsy photographs taken of him at the scene clearly demonstrate that intention since Mitchell was shot ten
times, nine times in the torso and once, at point-blank range, in the head. In carrying out this execution, Crisswalle and Thompson
killed two innocent and unintended victims, Taylor Coles and her father, Freeman.

The photographs of Taylor Coles were black and white and did not show any blood but, rather, showed the entry wounds and
the surgical incision that had been made in an attempt to save her life by the emergency room physicians at Presbyterian-
University Hospital. Prior to admitting introduction of those photographs, the Court cautioned the jury that they were going to see
what could be best described as unsettling photographs and they were not to allow bias, prejudice, sympathy or emotion to prevent
them from dispassionately viewing these photographs for their evidentiary value only. Again, during this Court’s final instructions,
the jury was reminded that the photographs were given to them for a very limited purpose and that was to help them understand
the wounds that she sustained and the mechanics of death. Unlike Mitchell’s photographs which revealed brain matter at the
wound to his head, the autopsy photographs of Taylor Coles only showed the gunshot wound that she sustained and the surgical
incision as a result of the attempts to save her life. Since the jury was properly instructed as to the use of these particular photo-
graphs and cautioned against allowing these photographs to prejudice them against the defendant, these photographs were prop-
erly admitted.

Crisswalle also maintained that this Court improperly admitted two videotapes that were taken of the crime scene, one by
mobile crime and the other by a local television station. Crisswalle has suggested that these tapes were insufficiently authenticat-
ed and that the tapes did not accurately portray the lighting conditions as they existed on the evening of the shooting. In
Commonwealth v. Impellizzeri, 443 Pa.Super. 296, 661 A.2d 422, 428 (1995), the Superior Court reviewed the standard for consid-
ering whether or not the videotape had been properly authenticated so as to permit its introduction into evidence:

With respect to the admission of evidence, the trial court has broad discretion and will not be reversed absent an
abuse of that discretion. Commonwealth v. Stark, 363 Pa.Super. 356, 526 A.2d 383, 391 (1987), appeal denied, 517 Pa.
622, 538 A.2d 876 (1988). The trial court should not admit evidence that has no relevance to a case. Relevant evidence
is that which tends to establish facts in issue or in some degree advances the inquiry and is therefore probative.
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However, even relevant evidence may be excluded where the trial judge, in his or her discretion, finds that admission
may confuse, mislead or prejudice the jury. Id. The probative value of a piece of evidence cannot be outweighed by its
prejudicial impact.

In addition to the standard requirement of relevance, videotaped evidence requires additional scrutiny by the trial
court prior to admission. First, like a photograph, a videotape must be authenticated. See Commonwealth v. Wiltrout, 311
Pa.Super. 115, 457 A.2d 520, 523 (1983). It is not necessary that the maker of the videotape testify to the tape’s accuracy;
any witness familiar with the subject matter can testify that the tape was an accurate and fair depiction of the events
sought to be shown. Id.; Commonwealth v. Hindi, 429 Pa.Super. 169, 631 A.2d 1341, 1346 (1993). Second, because a video-
tape by its nature has the potential to make a stronger impact than oral testimony, the trial judge should view the tape in
camera prior to showing it to the jury. Hindi, supra, at 175-77, 631 A.2d at 1345. This is particularly true where the oppos-
ing party claims that the tape is overly prejudicial.

Crisswalle’s claim of error was premised upon the notion that these videotapes were inadequately authenticated so as to pre-
vent them from being played for the jury. In Commonwealth v. Long, 425 Pa.Super. 170, 624 A.2d 200, 207 (1993), the Superior Court
dealt with the issue of authentication and by whom such authentication might be made:

Long argues that the admission of the videotape violates the standard articulated by our supreme court in Semet v.
Andorra Nurseries, 421 Pa. 484, 488-489, 219 A.2d 357, 360 (1966). In that case, the court stated:

The admission of photographs is a matter largely within the discretion of the trial judge. A photograph must be veri-
fied either by the testimony of the person who took it or by another person with sufficient knowledge to state that it
fairly and accurately represents the object or place reproduced as it existed at the time of the accident, or if there is
a difference or change, the difference or change is specifically pointed out and is readily capable of being clearly
understood and appreciated by the jury.

Contrary to Crisswalle’s assertion, the videotape taken by the night felony squad was authenticated by the individuals on that
squad. Their testimony indicated that they took the videotape so that they could capture the scene that existed in light of the mul-
tiple victims and the numerous pieces of physical evidences that were found at or near the scene. The tape taken by the night felony
squad showed not only the inside of the restaurant but, also, the outside and adjacent parking lot. With respect to the tape gener-
ated by one of the local television stations, it also showed the exterior of the restaurant and the parking lot and the number of the
people that were milling about that area. Representatives from the night felony squad used this tape to point out certain pieces of
information and the tape was almost self-authenticating since it was almost a mirror image of the videotape that was taken by night
felony squad.

These tapes were introduced into evidence for the benefit of the jurors so that they could understand the crime scene and where
the various individuals were at the time of the shooting. This is particularly important in light of the fact that three individuals
other than the intended victim were shot, and two of these individuals died. By being able to show the entire restaurant from dif-
ferent angles, the jury had a better understanding of the layout of that restaurant and, also, the locations where people were and
their ability to see what they said they saw. Crisswalle maintained during the trial that these videotapes did not accurately reflect
the light conditions as they existed on the night of the shooting. This was amply addressed during the cross-examination of vari-
ous witnesses and rebutted by the Commonwealth by its use of other photographs and exhibits. It is clear that these tapes were
properly admitted since they provided relevant evidence with regard to material facts of this particular case that turned on the
identification of the two shooters. Commonwealth v. Weaver, 768 A.2d 331 (Pa.Super. 2001).

Crisswalle next maintains that this Court erred when it permitted Shealey to testify to hearsay statements made by
Washington. At the time that Shealey testified, Washington was deceased. The statements that this Court believes that Crisswalle
finds objectionable on the basis of hearsay is when he said that Mr. Tommy asked Shealey where he was and then pointed to
Shealey and said that he could identify the shooters. Trial Transcript, Volume III, page 135.9 As correctly noted by the District
Attorney, these statements by Washington were excited utterances made by Washington at the time that the police began their
investigation of these homicides.

Crisswalle next maintains that this Court erred when it permitted Deputy Sheriffs Judy Palazzo and Theodore Hughes to testi-
fy that they fired their weapons with their non-dominant hand. The sole reason for the introduction of this testimony was that an
issue was raised during the examination of numerous witnesses as to whether or not a person who was left-handed would use their
right hand to fire a weapon. Both of these Deputy Sheriffs are highly skilled and trained officers with the Allegheny County
Sheriff ’s Department and they explained the reasons why they fired their weapons with their non-dominant hand. This informa-
tion was given to the jury to aid it in assessing the testimony as to which hand the shooters held their guns and their ability to fire
a weapon with their non-dominant hand.

Crisswalle also maintains that this Court erred when it allowed the Commonwealth to play the tapes of prior statements made
by Boyd, Cox and Shealey. A Trial Court’s decision to allow tapes to be played or a transcript of these tapes to go out with the jury
is in the discretion of the Trial Judge and will not be reversed absent an abuse of discretion. Commonwealth v. Williams, 959 A.2d
1272 (Pa.Super. 2008). The sole purpose of playing these tapes was to demonstrate that these witnesses made statements prior to
testifying that were consistent with their testimony at the time of trial. These tapes were permitted to be played to the jury after
Crisswalle and Thompson attempted to impeach the credibility of these witnesses. The cross-examination of Boyd, Cox and Shealey
consisted of one hundred sixty-seven pages. During these examinations their credibility was repeatedly challenged. Pennsylvania
Rule of Evidence, Rule 613(c), permits the introduction of prior consistent statements when the witness’ trial testimony has been
put at issue. That Rule provides:

(c) Evidence of prior consistent statement of witness. Evidence of a prior consistent statement by a witness is admissi-
ble for rehabilitation purposes if the opposing party is given an opportunity to cross-examine the witness about the state-
ment, and the statement is offered to rebut an express or implied charge of:

(1) fabrication, bias, improper influence or motive, or faulty memory and the statement was made before that which has
been charged existed or arose; or

(2) having made a prior inconsistent statement, which the witness has denied or explained, and the consistent statement
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supports the witness’ denial or explanation.

Crisswalle next maintains that this Court erred when it permitted the District Attorney to cross-examine Officer Matthew Reid
on matters that went beyond the scope of his direct testimony. In particular, Crisswalle claims that it was error to allow Officer
Reid to be examined as to the inaccuracies of his report with respect to Terri Coles’ injuries and the lighting conditions at the time
of the shooting. The problem with this contention initially is that the District Attorney never asked Officer Reid any questions about
the lighting conditions at Mr. Tommy’s Restaurant at the time of the shooting. His sole inquiry of Officer Reid was what statements
Terri Coles made to him in the emergency room of Presbyterian-University Hospital.

Officer Reid was one of the first officers who arrived at Mr. Tommy’s Restaurant and his duties were to secure the scene and
prevent people from entering into that restaurant. He had been there for approximately one-half hour when he was sent by his
Sergeant to Presbyterian-University Hospital to interview a witness, Terri Coles. When he went to the emergency room, he saw
Terri Coles being treated for her injuries and described the scene as chaotic. Terri Coles spoke to him while physicians and nurs-
es were working on her. He testified that she told him that she was facing the door when the two shooters came in and described
both of them as dark-skinned African-Americans, one being approximately five five and the other being approximately five eight.
He also testified that she stated that the shorter individual had a gun in his left hand.10

During his cross-examination, Officer Reid was asked whether or not he attempted to determine what she meant when she said
dark-skinned. This is the only testimony that in any way could possibly be related to the lighting. Officer Reid indicated that he
did not attempt to determine whether one of the two shooters had lighter skin than the other. Officer Reid also testified that he
spoke with Terri Coles’ treating physician and was informed that she had been shot twice in the lower torso. When Terri Coles tes-
tified she indicated that she had been shot once in the shoulder. This information was permitted to show the possible inaccuracies
in Officer Reid’s report since he had acknowledged that he had, on occasion, been inaccurate in making reports. It was not only
appropriate but necessary to learn of the circumstances of Officer Reid’s interview with Terri Coles since they may have impact-
ed his ability to interview his witness and comprehend the information she was giving him.

The next several claims of error made by Crisswalle deal with this Court’s instructions to the jury. In Commonwealth v. Einhorn,
911 A.2d 960, 975 (Pa.Super. 2006), the Court set forth the standard for review with respect to jury instructions as follows:

Our standard of review with respect to jury instructions is well settled. When reviewing a challenge to part of a jury
instruction, we must review the jury charge as a whole to determine if it is fair and complete. See Commonwealth v.
Hawkins, 549 Pa. 352, 390, 701 A.2d 492, 511 (1997). A trial court has wide discretion in phrasing its jury instructions,
and “can choose its own words as long as the law is clearly, adequately, and accurately presented to the jury for its con-
sideration.” Id. at 391, 701 A.2d at 511. The trial court commits an abuse of discretion only when there is an inaccurate
statement of the law. See Id.

Initially, Crisswalle maintains that this Court in failing to give a paid informant instruction with respect to the testimony of
Walker. There was no testimony that the Commonwealth had paid Walker for her testimony or offered her anything for her testi-
mony. The jury was instructed on three occasions that although Walker had not been charged formally by the Attorney General’s
Office with respect to the drug transactions in which she engaged with Clifford on Crisswalle’s behalf, that she might reasonably
expect favorable treatment from the Attorney General’s Office in light of her cooperation and testimony in this case. As explained
to the jury, any charges that might be filed against Walker, would be filed by the Attorney General’s Office and not the District
Attorney’s Office. It was also noted that the District Attorney’s Office would advise any Court of her cooperation and assistance in
this case. The jury was amply instructed as to how it should view her testimony and how it could view whatever treatment she
might expect with respect to these drug charges and how that could affect her testimony.

Crisswalle next maintains that this Court erred in failing to instruct on crimin falsi. When reviewing the charge in its entirety,
this Court on three separate occasions instructed the jury as to prior criminal activity engaged in by the various witnesses and how
that might affect their testimony. The issue of crimin falsi with regard to a witness’ testimony was fully developed in this Court’s
charge and the credibility of each and every witness was reviewed, assessed and assailed by Crisswalle and the District Attorney
in their closings. By reviewing the charge in its entirety, it is clear that this issue has no merit.

Crisswalle next contends that the Court erred in not giving a missing witness instruction with respect to Clifford. That instruc-
tion is as follows:

“‘[W]hen a potential witness is available to only one of the parties to a trial, and it appears this witness has special infor-
mation material to the issue, and this person’s testimony would not be merely cumulative, then if such party does not pro-
duce the testimony of this witness, the jury may draw an inference it would have been unfavorable. See McCormick, Law
of Evidence, 534 (1954). See also Bentivoglio v. Ralston, 447 Pa. 24, 288 A.2d 745 (1972), and Commonwealth v. Wright,
444 Pa. 536, 282 A.2d 323 (1971).’

Commonwealth v. Moore, 453 Pa. 302, 305, 309 A.2d 569, 570 (1973).” (Emphasis added)

Commonwealth v. Manigault, 501 Pa. 506, 462 A.2d 239, 241 (1983).

The problem with this particular contention is that Clifford had no information with respect to the homicides that occurred in
Mr. Tommy’s Restaurant. His involvement with Crisswalle resulted solely from their drug transactions which apparently had start-
ed years prior to Crisswalle’s arrest for these homicides. In order for the missing witness instruction to be applicable, an individ-
ual must have knowledge of the crime that is the subject of the trial and must be available exclusively to one party. This Court con-
ducted a suppression hearing with respect to the taped conversations between Crisswalle and Clifford and Clifford testified during
that particular suppression hearing. If Crisswalle believed that Clifford’s testimony was important to this case, he could have either
played the tapes of the conversation that Crisswalle had with Clifford or had Clifford’s testimony read into the record. Crisswalle
could have also subpoenaed Clifford to present his testimony. When reviewing the record, it is clear that Clifford was available to
either side and his information could have been presented in person, could have been presented by virtue of taped conversations
between Clifford and Crisswalle and could have been presented by the testimony given by Clifford during the suppression hear-
ing. Since Clifford was not unavailable to Crisswalle, there was no reason to give that instruction.

Crisswalle next maintains that this Court erred in failing to instruct the jury that the letters written by the District Attorney’s
Office to the Pennsylvania State Parole Board on behalf of Boyd could be considered in examining Boyd’s testimony. The problem
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with this contention is the fact that this Court did, in fact, instruct the jury on using those letters to assess Boyd’s testimony. Trial
Transcript Volume VII, page 527, lines 10-21.

Now, you also heard that Mr. Boyd had letters written to the parole board in hope of getting his early release from
incarceration. They were written by Mr. Borkowski in the District Attorney’s Office. You can consider that fact in deter-
mining what affect it would have on Mr. Boyd’s credibility and what weight you would place on it. You will consider the
nature of the substance of those letters. You will also consider what effect that those letters had with respect to the request
that was made in those letters.

Crisswalle next maintains that this Court erred in overemphasizing the Marion Township drug dealing accusations and did not
highlight Crisswalle’s denials in being involved in drug activity. In reviewing the charge with respect to that information, it is clear
that this Court did not overemphasize any drug dealing activity but, rather, told the jury that it could consider this activity in
assessing Crisswalle’s credibility. Trial Transcript, Volume VII, pp. 465-466, lines 9-25, 1-23.11

Crisswalle has also maintained that this Court erred in not granting a mistrial when the District Attorney suggested that
Crisswalle’s witnesses were being paid and that Walker would not last long in jail because of the female inmates that Crisswalle
knew. The standard for reviewing the denial of a motion for a mistrial is set forth in Commonwealth v. Padilla, 923 A.2d 1189, 1192
(Pa.Super. 2009):

Appellant’s first issue challenges the trial court’s order denying a mistrial following the testimony of Officer Bealer.
“The denial of a motion for a mistrial is assessed on appellate review according to an abuse of discretion standard.”
Commonwealth v. Sanchez, 589 Pa. 43, 907 A.2d 477, 491 (2006). It is primarily within the trial court’s discretion to deter-
mine whether defendant was prejudiced by the challenged conduct. On appeal, therefore, this Court determines whether
the trial court abused that discretion. Commonwealth v. Savage, 529 Pa. 108, 602 A.2d 309, 311 (1992) (citation omitted).
“An abuse of discretion is not merely an error of judgment; rather, discretion is abused when the law is overridden or mis-
applied, or the judgment exercised is manifestly unreasonable, or the result of partiality, prejudice, bias, or ill-will, as
shown by the evidence or the record.” Commonwealth v. Kriner, 915 A.2d 653, 2007 WL 5749 (Pa.Super. 2007) (internal
quotations and citations omitted).

The problems with these contentions are obvious since there was no need to grant a mistrial because there was sufficient
evidence on the record that Tommy Washington, Jr. had received money from Crisswalle. Walker testified as to Crisswalle’s
desire to get money to Thomas Washington, Jr. Whether this money was for his dialysis payments or to be a paid informant,
was for the jury to consider when assessing her credibility. With regard to the claim that Crisswalle knew female inmates in
the Allegheny County Jail and that they would pose a danger to Walker, there was no need for a mistrial since this Court
instructed the jury that there was no evidence that Crisswalle knew any females in the Allegheny County Jail. Trial Transcript
Volume VII, pp. 451-452, lines 14-25, 1. Walker’s physical condition of being confined to a wheelchair indicated that she would
have a difficult time in prison and a jury could consider her testimony in light of her physical condition. Crisswalle has also
suggested that a mistrial should have been granted when he was referred to as a “big-time heroin dealer.” This was a fair com-
ment by the District Attorney in light of the drug transactions that had taken place between Crisswalle and Clifford as
explained by Walker.

Crisswalle has also suggested that a mistrial should have been granted since the District Attorney through questions asked
of Crisswalle, attempted to infer that Crisswalle in some way had been involved in the shooting of Thomas Mitchell that result-
ed in him being a paraplegic. Crisswalle denied that he was responsible and similarly denied that he had any relationship with
Shawn Connelly. Shawn Connelly was suspected of being the individual who shot Mitchell, however he was one of two shooters,
the second person never having been identified. Crisswalle, in response to these questions, denied he was the second shooter,
denied he had any relationship with Shawn Connelly and denied that he had ever received any material from Shawn Connelly.
During Walker’s testimony she indicated that Crisswalle told her that he had killed Mitchell because Mitchell had a hit out on
him. The questions that were being asked of Crisswalle during cross-examination attempted to establish a possible motive for
Mitchell putting a hit out on Crisswalle and Mitchell’s belief that Crisswalle was responsible for the first shooting. Crisswalle
denied knowing Connelly and being involved in Mitchell’s first shooting. Accordingly, there was no need for a mistrial with
respect to these questions.

Crisswalle also claims that this Court erred when it permitted a photograph of Crisswalle showing the tattoos on his arms being
given to the jury during its deliberations, in replaying the taped statements of Boyd, Shealey, Morris, Cox, Rodriquez and Walkow;
and in allowing the written statement of Walker to go out with the jury during its deliberations. The problem with these contentions
is that all of these items were admitted as exhibits and the jury was entitled to consider each and every one of those exhibits.
Pennsylvania Rule of Criminal Procedure 646 identifies the items a jury may review during its deliberations:

Rule 646. Material Permitted in Possession of the Jury

<Rule effective until Feb. 1, 2010. See also, rule effective Feb. 1, 2010.>

(A) Upon retiring, the jury may take with it such exhibits as the trial judge deems proper, except as provided in para-
graph (B).

(B) During deliberations, the jury shall not be permitted to have:

(1) a transcript of any trial testimony;

(2) a copy of any written or otherwise recorded confession by the defendant;

(3) a copy of the information;

(4) written jury instructions.

(C) The jurors shall be permitted to have their notes for use during deliberations.

With respect to the picture of Crisswalle with his tattoos, it was permitted to assess the testimony of Martin that he only had
one arm tattoo when the individual who received medical treatment at State College, had several tattoos. The written and taped
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statements of the other witnesses that were admitted into evidence and previously played to the jury were given to the jury to allow
it to review those pieces of evidence as it was entitled to review any piece of evidence that had been admitted.

Finally, Crisswalle has suggested that this Court over-emphasized in its charge, the doctrine of transferred intent.12 When
reviewing the record in this case, it is clear that two individuals went into Mr. Tommy’s Restaurant for the sole purpose of execut-
ing Mitchell. During the course of that execution two other individuals were killed. The jury was instructed on the issues of co-
conspirator liability and accomplice liability that would make these individuals responsible for the actions of their fellow co-con-
spirator. The doctrine of transferred intent was another way of explaining how they could be responsible for the deaths of
individuals who were not the object of the conspiracy. This Court sought to insure that the jury understood the theories upon which
the specific intent to kill somebody could be transferred from the intended victim to the unintended. The rationale for the trans-
ferred intent charge was explained in Commonwealth v. Jackson, 955 A.2d 441, 449 (Pa.Super. 2008):

The Commonwealth argues that even if the evidence is insufficient to establish that Appellant had the specific intent
to seriously injure these persons, the intent element is satisfied under the doctrine of transferred intent.FN4 The
Commonwealth argues that under the doctrine, Appellant’s admitted intent to shoot and cause Wesley serious bodily
harm, satisfies the intent element for Appellant’s aggravated assault convictions of these persons. Appellant counters
that the doctrine of transferred intent does not apply in this case because these persons were not actually injured. It
is Appellant’s position that the doctrine is not meant to apply and has not been applied to a charge of aggravated
assault, when criminal liability is premised on the attempt to cause serious bodily injury to another. See, e.g., State v.
Brady, 393 Md. 502, 903 A.2d 870 (2006), cited in Commonwealth v. Bullock, 590 Pa. 480, 913 A.2d 207, 219 n. 11 (2006),
(concluding that the transferred intent doctrine does not apply to crimes of attempt because the defendant has com-
mitted a complete crime against the intended victim). Appellant further argues that 18 Pa.C.S.A. § 303(b), enacted to
reflect existing law, reveals that the doctrine is to be used only where a defendant shoots a gun at a person, intending
to cause serious bodily injury, but hits another, or where the defendant shoots the intended victim, but the bullet does
not cause serious harm.

FN4. The doctrine of transferred intent was codified in 18 Pa.C.S.A. § 303. Commonwealth v. Devine, 750 A.2d 899,
904 (Pa.Super. 2000), appeal denied, 564 Pa. 703, 764 A.2d 1065 (2000). The statute provides in relevant part:

§ 303. Causal relationship between conduct and result

(b) Divergence between result designed or contemplated and actual result.–When intentionally or knowingly caus-
ing a particular result is an element of an offense, the element is not established if the actual result is not within the
intent or the contemplation of the actor unless:

(1) the actual result differs from that designed or contemplated as the case may be, only in the respect that a differ-
ent person or different property is injured or affected or that the injury or harm designed or contemplated would have
been more serious or more extensive than that caused; or

(2) the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote
or accidental in its occurrence to have a bearing on the actor’s liability or on the gravity of his offense.

18 Pa.C.S.A. § 303(b).

In reviewing the charge as a whole, it is clear that this Court did not over-emphasize the doctrine of transferred intent so as to
result in prejudice to Crisswalle.

THOMPSON
Unlike Crisswalle, Thompson, in his concise statement of matters complained of on appeal, identifies only five issues. Initially,

Thompson maintains that this Court erred in denying his pre-trial motion to suppress a pre-trial identification of him made by
Shealey as being unduly suggestive. Thompson also maintains that this Court erred in denying his motion to bar re-prosecution on
the basis that it violated the double jeopardy provisions of the United States Constitution and the Pennsylvania Constitution.
Thompson also maintains that this Court erred when it denied his proposed instruction on the excited utterance statements made
by Terri Coles to investigating police officers while she was being treated at Presbyterian-University Hospital. Thompson also
maintains that the evidence was insufficient to prove that Thompson committed the offenses for which he was convicted and, final-
ly, that the verdicts were against the weight of the evidence so as to shock one’s sense of justice.

In the pre-trial motion filed by Thompson, he requested the suppression of Shealey’s photo array identification, alleging that it
was unduly suggestive, without any further specificity. In a pre-trial interview when a witness is given photographs of a possible
suspect, in an effort to provide identification testimony, there are inherent dangers that might compromise a defendant’s ability to
receive a fair trial. United States v. Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1968). If the identification process of the
accused is so unnecessarily suggestive and conducive to mistaken identification, then a defendant is denied his right to a fair trial
and due process of law. Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed. 1199 (1967). It is axiomatic that a photo identifica-
tion of an individual is unduly suggestive when under the totality of the circumstances the identification procedure creates a sub-
stantial risk of misidentification. Commonwealth v. DeJesus, 580 Pa. 303, 860 A.2d 102 (2004).

In Commonwealth v. Crork, 966 A.2d 585, 589-590 (Pa.Super. 2009), the Superior Court reviewed and rejected the claim that the
photo array used in the pre-trial identification process was unduly suggestive causing a substantial likelihood of misidentification
and stated as follows:

Crork next asserts that the trial court erred in refusing to suppress the clerk’s photo array identification of him
because the array contained only one other man with light colored eyes, and was thus unduly suggestive. We disagree.
“A photographic identification is unduly suggestive when the procedure creates a substantial likelihood of misidenti-
fication.” Commonwealth v. Fisher, 564 Pa. 505, 522, 769 A.2d 1116, 1126 (2001) (citing Commonwealth v. Johnson,
542 Pa. 384, 396-97, 668 A.2d 97, 103 (1995)). If a suspect’s photograph does not stand out from the others, and the
people depicted all exhibit similar facial characteristics the photographs used are not unduly suggestive. Id. Here,
the trial court reviewed the array, which included pictures selected by a computerized system based upon similarity
to Crork’s appearance, and found nothing unduly suggestive. Rule 1925(a) opinion at 4. The trial court noted that all
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the men depicted had similar characteristics. Id. Our own review of the photo array confirms the trial court’s obser-
vations. Despite his assertions to the contrary, nothing about Crork’s photo, including the tone of his eyes, causes it
to stand out from the other photos. Thus we find no abuse of discretion in the trial court’s assessment that the array
was not unduly suggestive, and its corresponding decision to admit the evidence. In addition, in light of our conclu-
sion that the array was not unduly suggestive, we find no merit to Crork’s claim that such suggestiveness tainted the
later, in-court, identification.

A pre-trial hearing was held on Thompson’s motion to suppress the photo array shown to Shealey and it was established at that
hearing that Shealey was shown at least four and possibly five photo arrays, each array containing six photographs. Shealey, who
identified both defendants at the time of trial, did not originally provide the police with that information but did tell the police,
however, that he recognized Thompson and referred to his street name of “Munch.” He also advised the police that he had worked
on a car with Thompson and that he knew him from the neighborhood. He described Thompson as being tall and having “bug-eyes.”
The police, armed with the information of Thompson’s street name put together a series of photographs. Shealey did not identify
anyone in the first series of photo arrays, however, when presented with the photo array containing Thompson’s picture, he posi-
tively identified Thompson as one of the two shooters. In addition to having Detective Nutter testify as to how he prepared the photo
arrays and Shealey’s identification of Thompson, Shealey also testified. Shealey stated that he knew Thompson from the neighbor-
hood, had worked on a car with him and knew him by the name of “Munch.” He also testified that he did not identify any other
individual as a result of the photo arrays that were shown to him.

This Court had the opportunity to listen to the testimony, observe the witnesses and, also, to see the various photo arrays that
were shown. It was clear that the photo array that contained Thompson’s picture was not unduly suggestive nor was the procedure
employed by the police in presenting Shealey with that photo array in any way designed to have Shealey identify Thompson as one
of the two shooters. There was no basis to suppress this photo array and, accordingly, Shealey’s identification of Thompson, pur-
suant to the photo array and his in-court identification of Thompson, were properly permitted.

Thompson maintains that this Court erred when it denied his motion to bar a subsequent prosecution on the basis of his double
jeopardy rights as contained in the Fifth Amendment of the United States Constitution and the Article I, Section 10 of the
Pennsylvania Constitution. The Pennsylvania Crimes Code codifies an individual’s double jeopardy rights in 18 Pa.C.S.A. §109.13 In
his statement of matters complained of on appeal, Thompson does not indicate how his double jeopardy rights have been implicat-
ed other than to say that he should not have been tried for a third time following two hung juries.

In Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969), the United States Supreme Court determined that the
Fifth Amendment guarantee against double jeopardy is enforceable against states through the Fourteenth Amendment. That guar-
antee consists of three separate constitutional protections, the first of which it protects against is a second prosecution for the same
offense after an acquittal. Second, it protects against a second prosecution for the same offense after conviction and, third, it pro-
tects against multiple punishments for the same offense. In Commonwealth v. Zoller, 507 Pa. 344, 490 A.2d 394, 396 (1985), the
Supreme noted:

Double jeopardy has three separate and distinct objectives: protection of integrity of final judgment; prohibition
against multiple prosecutions even where no final determination of guilt has been made; and proscription against multi-
ple punishment for same offense.

Since Thompson does not maintain that his mistrials resulted from prosecutorial misconduct which would bar subsequent prose-
cution,14 his claim that reprosecution is barred by the double jeopardy provisions of the Pennsylvania and United States
Constitutions can only be that he should not be subject to multiple prosecutions despite the fact that his prior prosecutions ended
as a result of hung juries.

In Commonwealth v. Jones, 274 Pa.Super. 162, 418 A.2d 346, 352 (1980), the Superior Court recognized that declaration of a mis-
trial on the basis of manifest necessity does not bar subsequent prosecution.

Finally, appellant argues that retrial would be improper since the trial court lacked manifest necessity to declare
a mistrial.[FN5] The trial judge, of course, retains inherent power to discharge the jury before a verdict whenever, in
his opinion, taking all circumstances into consideration, there is manifest necessity for the act, or the ends of justice
would otherwise be defeated. U.S. v. Wilson, 420 U.S. 332, 95 S.Ct. 1802, 44 L.Ed.2d 186 (1975); Illinois v. Sommerville,
410 U.S. 458, 93 S.Ct. 1066, 35 L.Ed.2d 245 (1973); Commonwealth v. Stewart, 456 Pa. 447, 317 A.2d 616 (1974);
Pa.R.Crim.P. 1118(b). The classic example of manifest necessity is where the jury is unable to agree upon a verdict.
Commonwealth v. Shaffer, 447 Pa. 91, 288 A.2d 727 (1972); Commonwealth v. Coleman, 235 Pa.Super. 379, 341 A.2d 528
(1975). So long as manifest necessity justified the termination of the initial proceeding, the Constitution raises no bar-
rier to retrial.

In Commonwealth v. Ogrod, 576 Pa. 412, 839 A.2d 294, 317 (2000), the Pennsylvania Supreme Court was presented with the con-
tention similar to the one that Thompson now advances and that Court stated:

Appellant alleges that he was retried in violation of the Double Jeopardy provisions of the United States and
Pennsylvania Constitutions. He argues that when a defendant does not request a mistrial but one is declared, a second
prosecution violates the Double Jeopardy clauses unless declaring a mistrial was manifestly necessary. Commonwealth
v. Diehl, 532 Pa. 214, 615 A.2d 690 (1992). Appellant quotes Green v. United States, 355 U.S. 184, 78 S.Ct. 221, 2 L.Ed.2d
199 (1957), which sets forth the commonly cited reasons for the prohibition against twice putting a defendant in jeop-
ardy as follows:

[T]he State, with all of its resources and power, should not be allowed to make repeated attempts to convict an indi-
vidual for an alleged offense, thereby subjecting him to embarrassment, expense and ordeal and compelling him to live
in a continuing state of anxiety and insecurity, as well as enhancing the possibility that even though innocent he may be
found guilty.

Id. at 187-188, 78 S.Ct. 221. Appellant then argues that the circumstances of the deadlocked jury in the first trial of this
case did not rise to the level required for a finding that there was manifest necessity for the granting of a mistrial.
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The Commonwealth responds by arguing that the double jeopardy claim of Appellant has already been fully and fair-
ly adjudicated and resolved against him. The Commonwealth correctly points out that Appellant took his double jeopardy
claim through the state court system, even seeking review by the United States Supreme Court, and then filed a habeas
petition with the U.S. District Court, which considered the claim but eventually denied him relief.

The Commonwealth makes two arguments. First, it contends that Appellant has already litigated his double jeopardy
claim, that denial of relief is the law of the case, and that, accordingly, Appellant is not entitled to relitigate his claims.
Second, the Commonwealth maintains that a hung jury is a classic situation in which there is manifest necessity to grant
a mistrial and that; in any event, Appellant should not be heard to object to the mistrial because it was his attorney who
originally requested it. We address these claims seriatim.

With regard to the first argument of the Commonwealth that we need not reach the merits of the claim because the
claim was previously fully and fairly adjudicated, we cannot agree. As the denial of review does not constitute a ruling
on the merits, see Commonwealth v. Davis, 546 Pa. 158, 159, 683 A.2d 873 (1996) (per curiam); Commonwealth v. Tarver,
493 Pa. 320, 331, 426 A.2d 569, 575 (1981), the question is raised whether the Superior Court’s denial of relief on inter-
locutory appeal binds this Court, under the law of the case doctrine, upon review of the trial court’s final order imposing
judgment of sentence.

This appears to be an issue of first impression in Pennsylvania. Other jurisdictions, however, have determined that
a ruling on interlocutory appeal by a state’s intermediate appellate court does not preclude the state’s highest court from
merits review of the same issue once the order becomes final. See, e.g., Raven v. Board of Comm’rs of Wayne County, 399
Mich. 585, 250 N.W.2d 477, 478 n. 1 (1977). Such a conclusion comports with sound logic, as an intermediate court of
appeals should not possess authority to bind a court of last resort within the same proceeding, particularly where the lat-
ter court’s plenary review of the trial court’s final order represents the first instance in which it undertakes considera-
tion of any aspect of the trial-level proceedings. See Commonwealth v. Starr, 541 Pa. 564, 574, 664 A.2d 1326, 1331 (1995)
(indicating that, under the law of the case doctrine, “a court involved in the later phases of a litigated matter should not
reopen questions decided by another judge of that same court or by a higher court in the earlier phases of the matter”
(emphasis added)).

However, upon review of Appellant’s double jeopardy claim, we do not find that his rights have been violated. Indeed,
in this case, declaring a mistrial was manifestly necessary. The jury repeatedly and expressly told Judge Stout that it was
unable to reach a unanimous verdict. A jury must be unanimous in its determination of whether a defendant is guilty or
innocent. PA. CONST. art. I, § 6. We agree with the decisions of Judge Stout, the Superior Court, and the U.S. District Court
that declaring a mistrial was manifestly necessary. We also agree that Appellant should not be heard to object to the mis-
trial where, as here, his attorney requested it the day before. For these reasons, the retrial did not violate the Double
Jeopardy Clauses of the United States or Pennsylvania Constitutions.

Thompson’s two prior prosecutions both resulted in hung juries. Each jury was polled and each member of the jury said
that they were hopelessly deadlocked and they were of the firm and unanimous belief that they could never reach a unanimous
verdict with respect to the charges that had been filed against Thompson. As a result of those declarations, this Court deter-
mined that a mistrial was proper since manifest necessity existed. Thompson’s third trial was then scheduled at which time
he was found guilty of all of the charges filed against him. It should be noted that there were no changes in the witnesses or
testimony that was presented against Thompson in either his first, second or third trial, unlike the additional witnesses that
were put forward at the second trial in which Crisswalle was convicted. The mistrials were declared as a result of a manifest
necessity.

Thompson’s next contention of error is that this Court erred when it refused to give his point for charge on the reliability of an
excited utterance15 as it pertained to Terri Coles’ identification of the shooters as it was relayed to Detective Rush and Officer Reid.
The particular instruction that Thompson requested is as follows:

You have heard testimony in this trial that Terri Coles made certain statements to City of Pittsburgh Police officers
sometime after the incident here in question. Said statements may qualify as what is referred to in the law as an “excit-
ed utterance.” A statement made to another individual and offered as proof of the matter asserted is inadmissible
hearsay. Traditionally, out of court statements which a party seeks to introduce as substantive proof of the matter
asserted have been deemed unreliable because they are not generally subject to cross-examination. Commonwealth v.
Joraskie, 519 A.2d 1010 (Pa.Super. 1987). However, certain statements made to other individuals may be admissible as
an excited utterance. An excited utterance is an exception to the hearsay rule. If a statement is deemed to be an excit-
ed utterance, both the United States Supreme Court and the Superior Court of Pennsylvania have stated that if a state-
ment qualifies as an excited utterance, the circumstances surrounding the making of the statement provide sufficient
assurance that the statement is trustworthy and that cross-examination would be superfluous. In order for Terri Coles’
statement to either Officer Reid, Detective Rush, or both, you must be satisfied that the statement is 1) a spontaneous
declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused by some
unexpected and shocking occurrence, 2) which that person had just participated in or closely witnessed, and 3) made
in reference to some phase of that occurrence which he perceived, and 4) this declaration must be made so near the
occurrence both in time and place as to exclude the likelihood of it having emanated in whole or in part from his reflec-
tive faculties.

It was unquestioned that Terri Coles gave identification information to Officer Reid and Detective Rush at a time when she
experienced the shooting deaths of her daughter and husband, that was not spontaneous. The statements that she made to Detective
Rush and Officer Reid were made in response to their questions with regard to what, if any, information she had as to the identi-
ty of the shooters. Further compounding this problem was the fact that Terri Coles denied that she had given such statements to
either one of these police officers and that denial was underscored by Officer Reid’s testimony that he had placed in his report,
after talking to Terri Coles’ treating physician, that she had been shot twice in the abdomen when Terri Coles testified that she was
shot once in the shoulder.
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The instruction that Thompson wished to be given to the jury was designed to establish the reliability and credibility of a state-
ment that was in dispute. For a statement to be considered an excited utterance, it must be made spontaneously. Croyle v. Smith,
918 A.2d 142 (Pa.Super. 2007). This Court believed that the standard instruction on the issue of credibility and the Kloiber16 instruc-
tion that were given properly addressed the issue as to how the jury should view the testimony concerning the identification of the
two shooters. Since the statement was not spontaneous and it was disputed by the individual who purportedly made the statement,
this Court felt that it was better for the jury to examine the statement in the context of its credibility and reliability. Accordingly,
it instructed the jury on the issue of credibility and the possible outside forces that might affect somebody’s ability to make a prop-
er identification. Despite refusing to give Thompson’s instruction, this Court permitted his counsel, during his closing, to make the
argument with respect to the purported reliability of the eyewitness identification information given to Detective Rush and Officer
Reid by Terri Coles. In reviewing the charge in its entirety, it is clear that a jury was properly instructed with respect to the state-
ments that were given to it regarding the identification of the shooter.

Thompson’s final claims of error were couched in the alternative since he claims that the evidence was insufficient to support
the verdicts and that the verdicts were against the weight of the evidence. There are different standards for reviewing these
claims, as well as different standards by which these claims have to be raised. A claim that the evidence is insufficient to sup-
port the verdicts can be raised at any time pursuant to Pennsylvania Rule of Criminal Procedure 606; whereas, a claim that the
verdict was against the weight of the evidence must be raised in post-sentencing motions pursuant to Pennsylvania Rule of
Criminal Procedure 607 or that claim is waived on appeal. Thompson filed timely post-sentencing motions and raised the claim
that the verdict was against the weight of the evidence in accordance with Pennsylvania Rule of Criminal Procedure 607, thus
preserving that claim for appeal.

The standard in reviewing these claims have been set forth in Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752
(2000), as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the suf-
ficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two chal-
lenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the double
jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a sec-
ond trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different con-
clusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8th 1980).

In viewing the evidence in the light most favorable to the Commonwealth as the verdict winner, it is clear that the evidence was
more than sufficient to establish that Thompson was one of the two shooters who killed three people in Mr. Tommy’s Restaurant.
Thompson was positively identified by Shealey as the taller of the two shooters with bug-eyes who was wearing black Nike sneak-
ers with a black swoosh. A pair of the those sneakers were found in Thompson’s home pursuant to a search warrant for that resi-
dence. Shealey gave Thompson’s street name of Munch to the police and said that he knew him from the area because he had
worked on a car with him. When the police put together a photo array based upon the information that they had received from
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Shealey, including Thompson’s street name of Munch, Shealey was able to identify him in a photo array and was able to provide
in-court identification testimony of Thompson. In addition, Shealey and Boyd also identified Thompson from photo arrays and pro-
vided in-court identification testimony. The Commonwealth also presented the testimony of Rodriquez who was on Pod 7D when
Thompson was arrested and lodged in the Allegheny County Jail. Rodriquez testified as to his conversation with Thompson and
Thompson’s response to him when Rodriquez asked him why he had killed the little girl. Rodriquez related Thompson’s denial that
he killed the little girl but, rather, he had shot once and his gun jammed.

Thompson’s own words provided further support for the identification testimony and his confession to Rodriquez. Little more
than an hour and a half after the shooting, Thompson called Cox and told her that he had done something bad. When she inquired
as to what he had done, he told her that he had killed three people. This is particularly significant in light of the Commonwealth’s
ability to fix the time of the shooting. As previously noted the shooting occurred sometime between 6:56 p.m. and 7:00 p.m. This
made Thompson’s alibi testimony ludicrous since Thompson’s sister maintained that he was in the basement of her home playing
video games with her children at the time these shootings occurred and, yet, Thompson made a phone call to his sister at 7:02 p.m.
There is no logical or rational explanation as to why he would need to phone his sister from the basement of her home. In review-
ing all of the evidence presented in this case, it is abundantly clear that the evidence was more than sufficient to support the ver-
dicts that were rendered.

In Commonwealth v. Kim, 888 A.2d 847, 851 (Pa.Super. 2005), the Court set forth the obligation of a reviewing Court when faced
with the claim the verdicts were against the weight of the evidence as follows:

With regard to our standard of review, we note that the weight of the evidence is “exclusively for the finder of fact
who is free to believe all, part, or none of the evidence and to determine the credibility of the witnesses.”
Commonwealth v. Champney, 574 Pa. 435, 832 A.2d 403, 408 (2003). An appellate court “cannot substitute its judg-
ment for that of the finder of fact…thus, we may only reverse the lower court’s verdict if it is so contrary to the evi-
dence as to shock one’s sense of justice.” Id. Moreover, “where the trial court has ruled on the weight claim below, an
appellate court’s role is not to consider the underlying question of whether the verdict is against the weight of the evi-
dence, … rather, appellate review is limited to whether the trial court palpably abused its discretion in ruling on the
weight claim.” Id.

Using the standard to be employed with respect to a claim that the verdicts were against the weight of the evidence, there is no
doubt that the verdicts were fair, just and appropriate and the verdicts do not shock one’s sense of justice.

Cashman, J.

Dated: January 15, 2010

1 Two separate criminal complaints were filed against Crisswalle and Thompson. The first criminal complaint charged them gen-
erally with three counts of criminal homicide and the second complaint charging them with the remaining crimes.
2 The Commonwealth was able to virtually pinpoint the time that the shooters entered the restaurant since Mr. Tommy’s Restaurant
had a Pennsylvania lottery machine. That lottery machine would freeze, thereby preventing the cashier from taking any more bets
at 6:56 p.m. The woman who was operating the lottery machine was waiting for the lottery numbers to be drawn at 7:00 p.m. so she
could write them down, and they had not been drawn when the two shooters entered the restaurant.
3 Rule 600(d)(1) provides:

(D)(1) When a trial court has granted a new trial and no appeal has been perfected, the new trial shall commence with-
in 120 days after the date of the order granting a new trial, if the defendant is incarcerated on that case. If the defen-
dant has been released on bail, trial shall commence within 365 days of the trial court’s order.

4 (A) When more than one person is alleged to have participated in the commission of an offense, the issuing authority shall accept
a complaint for each person charged. Each complaint shall contain the names of all persons alleged to have participated in the com-
mission of the offense and shall contain a reference to the docket number of the complaints issued for the other alleged partici-
pants. Such complaints may be consolidated for hearing or such further action as may be required, and where complaints are con-
solidated, additional costs shall not be taxed as a result of the acceptance of separate complaints.
5 Shealey’s cross-examination by Crisswalle’s counsel consisted of forty-eight pages. Trial Transcript Volume III, pp. 150-198.
6 On March 21, 2005, Crisswalle was charged by the Attorney General’s Office at CC No. 200509685 with two counts of delivery of
a controlled substance, two counts of possession with intent to deliver, two counts of possession of a controlled substance and one
count of criminal conspiracy. On April 18, 2007, Crisswalle plead guilty to all of these charges and received two seven to fourteen
year sentences, which were to run concurrent with each other and concurrent with the sentences received from this Court.
7 Although the transcripts of these three trials amount to 5,487 pages, Crisswalle never ordered or filed the transcripts generated
during the jury selection process. This Court has addressed this alleged issue on the basis of its recollection and trial notes.
8 Although Crisswalle shot her, this information was never disclosed to the jury.
9 Trial Transcript Volume III, page 135.

A Right. Before that, Mr. Tommy did things. He was smoking in the restaurant. He was asking a couple of people and
said where was you, where was you. He pointed to me and said you could identify them. It was the strangest thing.

10 Crisswalle is right-handed. This is one of the reasons that the testimony of Deputy Sheriffs Judy Palazzo and Theodore Hughes
was permitted.
11 You have also heard evidence attempting to prove that the defendant, Andra Crisswalle, engaged in improper conduct for which
he is not on trial. By that, I’m speaking of testimony to the affect that the defendant violated a period of probation that he was on
by using drugs. In other words, he gave a hot urine, tested positive for the use of drugs, and that he used Brian Martin’s identity
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to receive medical treatment. This evidence is before you for a limited purpose and that is for the purpose of showing the defen-
dant’s state of mind. This evidence may not be considered by you in any other form or fashion. It may not be used by you to show
that the defendant is a bad character or criminal tendency for which you might be inclined to infer guilt. It is only before you to
reflect on the defendant’s state of mind at the time that he acted in the manner in which he acted.

Now, you also heard testimony attempting to prove that defendant, Andra Crisswalle, engaged in improper conduct, once again,
for which he is not on trial in this courtroom. That is evidence that he was involved in drug dealing with Shaheeda Walker and that
he was caught in Upper Marion Township with individuals who possessed drugs. This evidence, once again, is before you for a lim-
ited purpose and that’s, number one, to show the close relationship that he had with Shaheeda Walker. Number two, to show the
circumstances of his arrest. And, number three, to also allow you to assess the credibility of Mr. Crisswalle and Ms. Walker as it
reflects on their testimony involving this question of the alleged drug dealing between the two of them. You would consider this
testimony with respect to these instances for that reason and that reason only.
12 The doctrine of transferred intent is codified in 18 Pa.C.S.A. §303 which provides:

Causal relationship between conduct and result

(a) General rule.—Conduct is the cause of a result when:

(1) it is an antecedent but for which the result in question would not have occurred; and

(2) the relationship between the conduct and result satisfies any additional causal requirements imposed by this title
or by the law defining the offense.

(b) Divergence between result designed or contemplated and actual result.—When intentionally or knowingly caus-
ing a particular result is an element of an offense, the element is not established if the actual result is not within the
intent or the contemplation of the actor unless:

(1) the actual result differs from that designed or contemplated as the case may be, only in the respect that a differ-
ent person or different property is injured or affected or that the injury or harm designed or contemplated would have
been more serious or more extensive than that caused; or

(2) the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote
or accidental in its occurrence to have a bearing on the actor’s liability or on the gravity of his offense.

(c) Divergence between probable and actual result.—When recklessly or negligently causing a particular result is an
element of an offense, the element is not established if the actual result is not within the risk of which the actor is
aware or, in the case of negligence, of which he should be aware unless:

(1) the actual result differs from the probable result only in the respect that a different person or different proper-
ty is injured or affected or that the probable injury or harm would have been more serious or more extensive than
that caused; or

(2) the actual result involves the same kind of injury or harm as the probable result and is not too remote or acciden-
tal in its occurrence to have a bearing on the liability of the actor or on the gravity of his offense.

(d) Absolute liability.—When causing a particular result is a material element of an offense for which absolute lia-
bility is imposed by law, the element is not established unless the actual result is a probable consequence of the con-
duct of the actor.

13 18 Pa.C.S.A. §109 provides as follows:

§ 109. When prosecution barred by former prosecution for the same offense

When a prosecution is for a violation of the same provision of the statutes and is based upon the same facts as a for-
mer prosecution, it is barred by such former prosecution under the following circumstances:

(1) The former prosecution resulted in an acquittal. There is an acquittal if the prosecution resulted in a finding of not
guilty by the trier of fact or in a determination that there was insufficient evidence to warrant a conviction. A finding
of guilty of a lesser included offense is an acquittal of the greater inclusive offense, although the conviction is subse-
quently set aside.

(2) The former prosecution was terminated, after the indictment had been found, by a final order or judgment for the
defendant, which has not been set aside, reversed, or vacated and which necessarily required a determination incon-
sistent with a fact or a legal proposition that must be established for conviction of the offense.

(3) The former prosecution resulted in a conviction. There is a conviction if the prosecution resulted in a judgment of
conviction which has not been reversed or vacated, a verdict of guilty which has not been set aside and which is capa-
ble of supporting a judgment, or a plea of guilty accepted by the court. In the latter two cases failure to enter judg-
ment must be for a reason other than a motion of the defendant.

(4) The former prosecution was improperly terminated after the first witness was sworn but before a verdict, or after
a plea of guilty was accepted by the court.

14 See Commonwealth v. Smith, 532 Pa. 177, 615 A.2d 321 (1992).
15 Pennsylvania Rule of Evidence 803 defines the excited utterance exception to that rule as follows:

(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the
stress of excitement caused by the event or condition.

16 Commonwealth v. Kloiber, 378 Pa. 412, 106 A.2d 820 (1954).
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Commonwealth of Pennsylvania v.
William Scott

Sufficiency of the Evidence

Possession of a firearm can be established through the doctrine of constructive possession, a legal fiction, by the Commonwealth
proving that the defendant had both the power to control the firearm and the intent to exercise such control. A gun was recovered
from under the driver’s seat of defendant’s car and a bullet was found in defendant’s jacket pocket with the correct caliber for the
weapon.

(Rhoda Shear Neft)
Michael Streily for the Commonwealth.
Brandon P. Ging for Defendant.
No. CC: 200803494. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Rangos, J., March 26, 2010—On March 20, 2009, a jury of his peers found Defendant, William Scott, guilty of one count of

Firearms not to be Carried without a License1 and one count of Resisting Arrest or other Law Enforcement.2 Defendant was sen-
tenced on June 4, 2009 to a term of probation of two years. On July 2, 2009, Defendant filed a timely Notice of Appeal and on
December 18, 2009, Defendant filed a Statement of Errors Complained of on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Defendant raises five issues on appeal. First, Defendant asserts that this Court erred in failing to grant a Motion to Suppress.

(Concise Statement of Matters Complained of on Appeal, p. 3) Second, Defendant asserts the evidence was insufficient regarding
the length of the barrel of the gun. (Id. at 3-4) Next, Defendant asserts that the evidence was insufficient regarding possession of
the gun. (Id. at 4) Defendant also alleges the Commonwealth failed to prove that the arrest was lawful. (Ibid.) Defendant lastly
asserts the Commonwealth failed to prove that Defendant created a substantial risk of bodily injury to the police or others, or resis-
ted in such a manner that substantial force was required to overcome his resistance. (Ibid.)

HISTORY OF THE CASE
The facts of the case are as follows. In the early morning hours of December 10, 2007, Officer Morgan Jenkins of the City of

Pittsburgh police department observed Defendant driving in Homewood, an area on the east side of Pittsburgh. (Tr. 81) Officer
Jenkins testified that the area in question was notorious for its high crime rate, particularly crimes involving guns and violence.
(Ibid.) He observed that Defendant’s car appeared to be speeding. (Tr. 82) The Officer followed Defendant and observed Defendant
turn right without signaling. (Ibid.) Officer Jenkins activated his lights and siren to initiate a traffic stop. (Ibid.)

As soon as the car stopped, the driver exited the vehicle. (Tr. 82-3) The Officer ordered Defendant to get back into the car, but
instead the Defendant walked down the street, away from the vehicle and the Officer. (Tr. 83-4) As Defendant was walking away,
he looked back over his shoulder several times and then removed his jacket and dropped it on the ground. (Tr. 84) The Officer stat-
ed that he had to draw his Taser and point it at Defendant in order to compel Defendant to stop, as numerous verbal directives
were ignored. (Ibid.)

After Officer Jenkins drew his Taser, Defendant stopped and complied with directives to return to the car. (Tr. 86) Officer
Jenkins instructed Defendant to sit down along a fence next to the two other vehicle occupants who his partner had removed from
the vehicle while Officer Jenkins was pursuing Defendant. (Ibid.) Officer Jenkins then retrieved the abandoned jacket and recov-
ered the .32 caliber bullet from the pocket. (Tr. 87)

After Officer Jenkins recovered the bullet, his partner, Officer Matson, returned to the driver’s side of the vehicle from
which Defendant had exited and performed a “wingspan” search. (Tr. 116) Officer Matson recovered a loaded revolver from
underneath the driver’s seat. (Tr. 117) The bullets and spent casing recovered from the revolver matched the bullet recovered
from Defendant’s discarded jacket. (Tr. 118) Defendant refused to provide identification or a license for the firearm. (Tr. 92,
118-119)

Officer Jenkins then attempted to place Defendant under arrest. (Tr. 89) He placed a handcuff on Defendant’s right wrist
and ordered Defendant to place his left hand behind his back. (Ibid.) At this point Defendant stated an expletive, identified him-
self as an “O.G.” (known local gang), became combative and pulled his handcuffed arm closer in to his body. (Tr. 90, 119) The
Officer shoved Defendant towards the vehicle, but was unable to arrest Defendant without assistance from additional officers.
(Ibid.)

DISCUSSION
The standard of review in determining whether the trial court appropriately denied the suppression motion is whether the

record supports the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v.
Stevenson, 894 A.2d 759, 769 (Pa.Super. 2006). Police and the public interact on three recognized levels. The first is the “mere
encounter” which need not be supported by any level of suspicion, but which carries no official compulsion to stop or respond. The
second is an “investigative detention,” which must be supported by reasonable suspicion; it subjects an individual to a stop and a
period of detention, but does not involve such coercive conditions as to constitute the functional equivalent of arrest. Finally, an
arrest or “custodial detention” must be supported by probable cause. Id. at 770.

Defendant challenges the legality of the initial detention. “In order to demonstrate reasonable suspicion that justifies investi-
gation of a situation, the police must be able to point to specific and articulable facts and reasonable inferences drawn from those
facts in the light of the officer’s experience.” Commonwealth v. Cook, 735 A.2d 673 (Pa. 1999) The Officer testified that he saw
Defendant’s vehicle driving past him at what he observed to be a high rate of speed. He then observed Defendant make a right turn
without signaling. Given these facts, it was reasonable for the Officer to suspect that Defendant was violating one or more provi-
sions of the vehicle code, including but not limited to speeding, improper signaling and careless or reckless driving. As long as offi-
cers have reasonable basis to believe that a traffic violation has occurred, they may stop a vehicle. Whren v. United States, 517 U.S.
806, 810 (1996). The potential danger of causing a traffic accident is sufficient to initiate a stop. Commonwealth v. Perry, 982 A.2d
1009, 1011 (Pa.Super. 2009). Furthermore, the Fourth Amendment does not prevent police from stopping motorists when they wit-
ness a traffic violation, however minor. Commonwealth v. Chase, 960 A.2d 108, citing United States v. Booker, 496 F.3d 717, 721-22
(D.C. Cir. 2007). The initial traffic stop was valid.
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Defendant next argues that, when he exited his vehicle after the traffic stop and walked away from the police, the officers had
no reason to believe Defendant was engaging in criminal behavior. On the contrary, what began as a routine traffic stop evolved as
Defendant’s conduct raised suspicion. After stopping his vehicle, Defendant immediately stepped out of his car and began to walk
away from the vehicle. Defendant repeatedly ignored Officer Jenkins’ instructions to stop, while glancing over his shoulder sever-
al times at the Officer. He intentionally dropped his coat (from which a live .32 caliber round was later recovered). This Court finds
an inference of criminal behavior is reasonable, given the totality of the circumstances, as seen through the experienced and
trained eye of the Officer.

This Court finds the facts in U.S. v. Bonner, 363 F.3d 213 (2004), similar to the facts in the case sub judice. Bonner was a pas-
senger in a car stopped by police for a minor traffic violation. U.S. v. Bonner, 363 F.3d 213, 218 (2004). He fled from the traffic stop
before the officers could announce the purpose of the stop. (Ibid.) He continued to flee despite verbal instructions to stop, until he
was ultimately tackled by one of the officers. (Ibid.) Drugs were recovered from Bonner following the stop. (Ibid.) The Court in
Bonner held that “[f]light from a non-consensual, legitimate traffic stop (in which the officers are authorized to exert superinten-
dence and control over the occupants of the car) gives rise to reasonable suspicion.” (Ibid.)

Similarly, in Commonwealth v. Sojourner, Sojourner was pulled over for a minor traffic violation. Commonwealth v. Sojourner,
408 A.2d 1100, 1101 (Pa.Super. 1978) He began to walk and then run away from the officers before eventually being apprehended.
(Ibid.) As Defendant ran, he threw objects to the ground which were later identified as heroin. (Ibid.) The Court in Sojourner held
that the officers were justified in chasing Defendant. (Id. at 1102) The Officer could reasonably assume that Defendant had some
nefarious reason for walking away. (Ibid.) Defendant’s flight permitted the officers to reasonably believe that something more than
a routine traffic stop had occurred. (Ibid.)

Defendant next challenges the recovery of the discarded jacket. Once Defendant was apprehended, a search of his abandoned
jacket revealed a live thirty-two caliber bullet. Defendant may not claim forced abandonment as it was “[D]efendant’s fear of
detection, as opposed to any threat or show of force, that induced him to flee the scene. [D]efendant’s sensitivity to the risk of police
detection does not establish that his abandonment was forced.” Commonwealth v. Byrd, 2009 WL 5126650 (Pa.Super.). Once
Defendant voluntarily abandoned his jacket, he relinquished any expectation of privacy in its contents. (Ibid.)

Once police discovered the bullet, they could reasonably suspect that a corresponding gun may be nearby. Exigent circum-
stances that arise during the course of an encounter may require prompt action such as occurred here, where a threat to officer
safety exists. Commonwealth v. White, 669 A.2d 896, 901 (Pa. 1995). For the officers’ safety and protection, they are permitted to
conduct a “wingspan” search of the driver’s compartment, including under the driver’s seat where the gun in this case was dis-
covered. See Commonwealth v. Timko, 417 A.2d 620, 627 (1980); United States v. Chadwick, 433 U.S. 1 (1977).

The facts in this case are closely analogous to those in Commonwealth v. Murray, 936 A.2d 76 (Pa.Super. 2007). In Murray, the
police pulled over a vehicle in a high crime area after it made a turn without signaling. As the officer approached the vehicle, he
observed furtive movements raising concern for officer safety. The officer removed the defendant from the vehicle and performed
a patdown for weapons. No weapons were found on the defendant. A subsequent search of the immediate area inside the vehicle
where the defendant had been sitting revealed a loaded handgun. Id. at 77. Under these circumstances, the Court upheld the lim-
ited search of the vehicle for officer safety. Id. at 79. Given the totality of the circumstances in the above-captioned case, the lim-
ited search of the car was justified.

Turning to Defendant’s next claim, that the evidence was insufficient to support the conviction, the test for reviewing a suffi-
ciency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all prop-
er inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to
have been established beyond a reasonable doubt…. This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a rea-
sonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)
Specifically, Defendant contends that the Commonwealth failed to provide evidence regarding the barrel length of the firearm,

which is required element of 18 Pa.C.S. § 6106. Reviewing the evidence in the light most favorable to the Commonwealth as the
verdict winner, the sufficiency of the Commonwealth’s case is established through the admission of counsel. The element of bar-
rel length is established by a report from the crime lab. Defendant, through counsel, failed to object to the admission of the crime
lab report. (Tr. 156) Once Defendant fails to object to the evidence against him in a case, he may not subsequently challenge the
admission of that evidence. Defendant’s claim based on insufficiency is not only without merit, it is waived.

The next error complained of by Defendant is that this Court abused its discretion and/or erred as a matter of law in convict-
ing Defendant of Carrying a Firearm without a License, when the Commonwealth failed to meet its burden of proof that Defendant
possessed, used or controlled the firearm. This Court found Defendant guilty under the doctrine of constructive possession.
“Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.”
Commonwealth v. Davis, 280 A.2d 119, 121 (Pa. 1971).

Constructive possession is found where the individual does not have actual possession over the illegal item but has conscious
dominion over it. Commonwealth v. Carroll, 507 A.2d 819 (Pa. 1986). In order to prove “conscious dominion,” the Commonwealth
must present evidence to show that the defendant had both the power to control the firearm and the intent to exercise such con-
trol. Commonwealth v. Gladden, 665 A.2d 1201, 1206 (Pa.Super. 1995). These elements can be inferred from the totality of the cir-
cumstances. Commonwealth v. Gilchrist, 386 A.2d 603 (Pa.Super. 1978). “Constructive possession is an inference arising from a set
of facts that possession of the contraband was more likely than not.” Commonwealth v. Parker, 847 A.2d 745 (Pa.Super. 2004).
Constructive possession may be proved by circumstantial evidence. Commonwealth v. Carter, 450 A.2d 142, 144 (Pa.Super. 1982).
Individually, the circumstances may not be decisive; but, in combination, they may justify an inference that the accused had both
the power to control and the intent to exercise that control, which is required to prove constructive possession. Id.

During a traffic stop, Defendant exited the driver’s seat of the vehicle and was walking away from the police, despite verbal
commands to stop. Flight can be considered as circumstantial evidence of a guilty conscience. Commonwealth v. Sojourner, 408
A.2d 1100, 1102 (Pa.Super. 1978) During his flight, Defendant discarded the jacket he was wearing. A bullet was recovered from
the pocket of the jacket Defendant discarded. A gun loaded with two additional rounds and a spent shell casing, all matching the
bullet recovered from the discarded jacket, was subsequently recovered from underneath the driver’s seat. Under the totality of
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the circumstances, it was reasonable for this Court to conclude that Defendant had the power and intent to exercise control over
the weapon.

Lastly Defendant asserts the Commonwealth failed to prove that Defendant created a substantial risk of bodily injury to the
police or others, or resisted in such a manner that substantial force was required to overcome his resistance. Defendant raises a
sufficiency argument similar to that raised regarding the barrel length. Similarly, the argument lacks merit. Defendant exited his
vehicle and defied numerous verbal prompts by the Officer to stop. Only after the Officer unholstered his Taser did Defendant
comply. However, after a gun was recovered, Defendant refused to produce identification or a license for the firearm. When
Defendant was being handcuffed, he became combative and pulled his handcuffed arm in and away from the Officer. He shouted
an expletive, used gang slang, and would not permit himself to be handcuffed. The Officer testified that he was unable to arrest
Defendant on his own, and required additional officers to assist him in effectuating an arrest. The totality of circumstances in this
case support the conviction on the charge of resisting arrest.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 3334(b)
2 18 Pa.C.S. § 5104. This Court also found Defendant guilty of the summary offense of improper signaling.

Michelle Frangos v.
Stephen Hersh and George Patrick Jordan IV

Default Judgment

1. A Petition to Open a Default Judgment should have a verified copy of an Answer attached to it. However, the courts have
allowed Preliminary Objections rather than an Answer to be appended to the Petition to Open.

2. Where the Preliminary Objections do not state a meritorious defense to defendant’s inactivity, the Petition to Open fails.

(Rhoda Shear Neft)
Frank G. Salpietro for Plaintiff.
Robert O. Lampl for Defendant.
GD 09-15684. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., March 12, 2010—This matter came before the Court as a motion styled “Petition to Open Default Judgment,”

which was presented on behalf of Defendant, Stephen Hersh. That motion was denied by Order dated December 17, 2009, and from
that Order Hersh has taken an appeal.

On September 10, 2009, Plaintiff Frangos filed a claim pursuant to the Mechanics’ Lien Law of 1973 49 P.S. Section 1101, et seq.
in connection with architectural and interior renovation work Frangos had performed or supervised on property owned solely by
Defendant Hersh in Pittsburgh, Pennsylvania. That claim was served upon Hersh by certified mail addressed to his residence in
New York State. Because Hersh resided outside the Commonwealth of Pennsylvania, Pa.R.C.P. 403 and 404, permitted service of
process to be made by any form of mail that requires a receipt signed either by the defendant or an authorized agent of the defen-
dant. Rule 403 provides, moreover, that “[s]ervice is complete upon delivery of the mail.” A postal receipt, in any event, confirmed
delivery of the claim to Stephen Hersh on September 14, 2009.1

Thereafter, on September 29, 2009, Attorney Tomasic filed two (2) documents with the Allegheny County Department of Court
Records on behalf of Hersh: an “Emergency Petition to Deposit Money to Secure Claims” and a “Praecipe to File Complaint”2 In
doing so, Tomasic entered a general appearance as counsel for Hersh.3 On that same date, the parties arrived at a consent order,
which was docketed. Among other things, that order caused the action to be continued “pursuant to Rule 1651 et seq. and other
applicable rule [sic] and the funds deposited pursuant to this order shall be applied to the payment of the amount finally deter-
mined to be due to Plaintiff.”

Within twenty (20) days of Hersh’s filing of the Praecipe to File Complaint, Tomasic and counsel for Frangos arrived at an
agreement to amend the amount of the Mechanics’ Lien claim to $139,000.00. An Order of Court granting Frangos leave to file an
amended complaint, setting forth a claim for damages in the minimum amount of $139,880.00 was entered on October 16, 2009 by
Judge Wettick. That Order also permitted the inclusion of George Patrick Jordan, IV, who had purchased the property on
September 29, 2009 and resided there, as a defendant. On October 19, 2009, Frangos filed his “Complaint to Obtain Judgment on
a Mechanic’s Lien” to which Tomasic had consented. Attached to that Complaint was a certificate of service, verifying that the
Complaint had been served upon Tomasic via first-class mail on that same date. Tomasic had agreed to accept service for Hersh,
and had confirmed in an October 17, 2009 electronic mailing to plaintiff counsel that he would also accept service for Jordan.

Subsequently, on or about November 11, 2009, Tomasic appeared at a scheduled deposition in this matter and, at that time, pre-
sented plaintiff counsel with an “Acceptance of Service” dated November 2, 2009 in which Tomasic stated that he had accepted
service on behalf of Hersh and Jordan and represented that he had authority from each named defendant to accept service.4

Plaintiff caused the Acceptance of Service to be filed on November 12, 2009.
On November 10, 2009, plaintiff counsel mailed to Tomasic as well as to Hersh a “Ten Day Notice of Intent to Enter Default

Judgment.” Receiving no response, plaintiff counsel, on November 23, 2009, filed a “Praecipe for Entry of Default Judgment
Against Defendant Stephen Hersh Pursuant to Pa.R.C.P. 237.1 and 1037(B).” Attached to the November 23 filing were proofs of
separate mailing of the ten-day notice to Hersh and Tomasic.
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On December 3, 2009, Tomasic, on behalf of Hersh, filed a “Petition to Open Default Judgment.” That petition did not have
attached to it a verified copy of an answer, but stated, at paragraph 12 of the Petition to Open that:

Hersh has a meritorious defense to the claims of Frangos and desires to assert them [sic] through a set of Preliminary
Objections. Attached hereto as Exhibit C.

Although P.R.C.P. 237.3(a) provides that a petition for relief from a default judgment “shall have attached thereto a verified copy
of the…answer which the petitioner seeks leave to file,” preliminary objections, rather than an answer, may be appended to a peti-
tion to open. See, Atlantic Credit and Finance, Inc. v. Giuliana, 2003 Pa.Super. 259, 829 A.2d 340 (2003). That Superior Court opin-
ion drew upon the analysis provided by the Commonwealth Court in Peters Township Sanitary Authority v. American Home and
Land Development Company, 696 A.2d 899 (1997), app den. 550 Pa. 712, 705 A.2d 1312 (1997). The Commonwealth Court reasoned
that preliminary objections are a pleading through which a party may establish a meritorious defense and, thus, preliminary objec-
tions, in lieu of an answer, may be appended to a petition to open a default judgment without invalidating that petition.

Hersh submits that, because he filed a petition to open together with preliminary objections within ten days of notice of default,
and because preliminary objections may be utilized in substitution for an answer, P.R.C.P. 237.3 requires that the judgment be
opened in this matter. In this connection, Hersh contends that, under P.R.C.P. 237.3(b), timely filing of a petition together with a
proposed pleading mandates an order to open the default judgment. P.R.C.P. 237.3(b) states:

If a petition is filed within ten days after the entry of the judgment on the docket, the court shall open the judgment if the
proposed complaint or answer states a meritorious cause of action or defense.

[Emphasis added]

Hersh’s analysis dispenses with any requirement that a successful petition to open a default judgment set forth a reasonable
explanation for the inactivity that occasioned the entry of a default. That analysis finds some support in decisional authority. See,
Estate of Considine v. Wachovia Bank, 966 A.2d 1148, (Pa.Super. 2009), which indicates that compliance with the language of
P.R.C.P. 237.3 is alone sufficient to compel a court to open a default judgment. Even if that analysis is valid under a literalist
approach to 237.3 (b), however, the analysis does not assist Hersh, who, by attaching preliminary objections rather than a verified
answer to his petition to open judgment, failed to achieve compliance with the plain terms of 237.3(a). The consequence of inexact
compliance with 237.3 is that a petitioner must demonstrate compliance with Schultz v. Erie Insurance Exchange, 505 Pa. 90, 477
A.2d 471 (1984). See, Explanatory Comment to Rule 237.3. Schultz provides that a court will only exercise its equitable powers to
open a judgment when “(1) the petition has been promptly filed; (2) a meritorious defense can be shown; and (3) the failure to
appear can be excused.”

Further, Hersh’s attachment failed to comply with local rules of court regarding preliminary objections. Allegheny County Rule
1028*1(B) provides, in part:

No preliminary objection shall be accepted by the Motions Clerk, unless a brief is attached. Failure to attach a brief shall
be cause for dismissal of the preliminary objections.

Hersh did not include a brief with the preliminary objections attached to his petition to open, and for that reason, the prelimi-
nary objections might well have been deemed a nullity upon any effort by Hersh to present them. Minimally, because a brief has
by local rule been made indispensable to the resolution of preliminary objections, Hersh’s preliminary objections could not be con-
sidered until such time as Hersh provided a brief. A party seeking the indulgence of equity to excuse a delay in responding to a
complaint cannot expect to successfully do so through a pleading that itself fails to conform to rules of court and, by reason of that
nonconformity and neglect, will cause additional delay.

Hersh’s failure to attain even substantial compliance with Rule 237.3 requires that he satisfy the requirements of Schultz, if the
default judgment is to be opened. Hersh has not satisfied those requirements and, in particular, has not provided a reasonable
explanation for his failure to timely respond to Frangos’ complaint. In fact, the explanation proffered by Tomasic seems not at all
plausible.

Tomasic avers that plaintiff counsel requested that Tomasic accept service for both Jordan and Hersh, and that Tomasic even-
tually did so by providing plaintiff counsel with an acceptance of service as to both Hersh and Jordan on November 11, 2009. That
acceptance was dated November 2, 2009. An examination of the record and of correspondence between counsel establishes, how-
ever, that plaintiff counsel had inquired only as to whether Tomasic would accept service for Jordan, who had been newly added
to the action. Plaintiff counsel stated in an e-mail that, if Tomasic could not accept service for Jordan, then counsel would “send
the sheriff out” to serve Jordan. Because Hersh had already been served with the Mechanic’s Lien pursuant to the requirements
of the Mechanic’s Lien Law, which treats the lien as a writ of summons, there was no need to have the sheriff also serve the
Complaint upon Hersh. The service of the Complaint upon Hersh was not service of original process.

Service of the Complaint upon Hersh could be accomplished by mail under Pa.R.C.P. 440, which provides, in part, that service
by mail of legal papers other than original process is complete upon mailing. Under Pa.R.C.P. 440, it is presumed that an article
that has been properly placed in the mail has been received in due course of mail by the addressee. Therefore, a Ten-Day Notice
of Intent to Enter Default Judgment may properly be delivered to a party twenty-one (21) days after the date that a complaint has
been placed in the mail; such notice is presumed to have arrived by due course of mail and the burden is upon the party against
whom judgment is ultimately entered to rebut the presumption of service of the complaint or notices having been accomplished by
mail in due course. See, Cameron’s Estate 388 Pa. 25, 130 A.2d 173 (1957); Whitmore v. Dwelling House Insurance Co., 148 Pa. 405,
23 A. 1131 (1892). In this matter, Frangos awaited the probable due course receipt by Tomasic of the Complaint as to Hersh and,
after sufficient time has passed, thereafter mailed a Ten-Day Notice of Intent to Enter Default Judgment as to Hersh. Because
Frangos mailed the November 10, 2009 notice at least twenty-one (21) days after the date of presumptive receipt by Tomasic of the
Complaint that had been mailed on October 19, 2009, Frangos, though precipitate, was not premature. Franklin Interiors, Inc., v.
Browns’ Lane, Inc., 227 Pa.Super 252, 323 A.2d 226 (1974).

On November 11, 2009, the day following the mailing of the ten-day notice, Tomasic presented to Frangos an acceptance of serv-
ice that Tomasic had signed. That document purported to establish the date of service of the Complaint as to both Hersh and Jordan
as November 2, 2009. It is not at all uncommon that intra-city mail is delivered within a day. It is unlikely, therefore, that the
November 2, 2009 acceptance of service date corresponds to the actual date of receipt by Tomasic of the Complaint that had been
placed in the mail to him on October 19, 2009. It is difficult to disagree with Frangos’ assertion that the representation that the
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Complaint was not received until November 2 is disingenuous.
Hersh insists, however, that Complaint was, in fact, original service of process upon him. Hersh arrives at that conclusion based

upon a contention that the delivery of the Mechanics’ Lien claim to Hersh on September 14, 2009 by certified mail was a legal nul-
lity. In his proposed preliminary objections appended to the Petition to Open, Hersh asserts:

Pennsylvania Law interpreting the requirements of 49 Pa.C.S.A. 1502c has specifically addressed the issue of service
via certified mail and, and deemed such service to be invalid and grounds for discharge of the Mechanics Lien. See
John A. O’Connor Co., Inc. v. Hanson, 48 Pa. D&C 398 (C.C.P., Bucks County, 1969).

If service of the initial claim by way of certified mail was ineffective, then, Hersh reasons, a presumption pursuant to Pa.R.C.P.
440, that the Complaint that had been placed in the mail on October 19 had been received in due course was unavailable to Frangos
because service of the Complaint would have been original service upon Hersh. Instead, service would have been deemed to have
occurred upon the date indicated by the acceptance of service.

O’Connor provides slim support for Hersh. That opinion does not at all address the circumstance of service upon an individual
residing outside the Commonwealth of Pennsylvania. The opinion, in fact, disavows consideration of any out-of-the ordinary cir-
cumstances: “Reference to Pa.R.C.P. 1009, controlling the manner in which a writ of summons or a complaint in assumpsit may be
served, makes no provision for service by certified mail, with the exception of circumstances not pertinent to this opinion.”
(O’Connor at 400; emphasis added). Hersh’s election to cite to the Court a case that is plainly factually distinguishable from the
case at hand and to also disregard Pa.R.C.P. 403 and 404, which permit original service of process to be made upon individuals who
reside outside the Commonwealth of Pennsylvania by any form of mail that requires a receipt signed by the defendant or an author-
ized agent is disconcerting.

Hersh suggests that Pennsylvania cases hold that certified-mail delivery of a Mechanic’s Lien claim is always ineffective. In
fact, decisional law is, to the contrary. Where courts have considered the matter of service of a mechanics’ lien claim upon an out-
of-state resident by means of certified mail, such service has been deemed valid. Cassell Building Corporation v. Rice, 46 Pa. D. &
C.3d 98, 1986 WL 22227 (C.C.P., Pike County). Hersh, therefore, has not satisfied the requirement set forth in Schultz v. Erie
Insurance Exchange that he provide a reasonable explanation for his failure to timely respond to Frangos’ complaint. Hersh’s prof-
fered explanation – that the initial service of the claim by certified mail was ineffective and that the subsequent service of the
Complaint did not reach Tomasic until November 2, 2009 – is unconvincing and, as indicated, seem disingenuous.

The failure by Hersh to satisfy the requirement of providing reasonable explanation for his failure to timely respond to the com-
plaint is, in itself, sufficient reason to deny the Petition to Open Judgment. Hersh has failed as well, however, to meet the require-
ment of demonstrating a meritorious defense to the Complaint. Having chosen to present its proposed defense through preliminary
objections, Hersh neglected to provide a brief in support of those objections. That is no small oversight. Even if that deficiency
were overlooked, however, the proposed preliminary objections remain inadequate to establish a meritorious defense. Hersh has
proposed a number of preliminary objections in the nature of a demurrer. The question presented by a demurrer is whether, on
the facts averred, the law provides to a certainty that no recovery is possible. Where a doubt exists as to whether a demurrer should
be sustained, that doubt should be resolved in favor of overruling it. Employers Insurance of Wausau v. Commonwealth of
Pennsylvania Department of Transportation, 581 Pa. 381, 865 A.2d 825 (2005). For the most part, Hersh’s efforts at pleading a
demurrer consist of little more than setting forth excerpts of pertinent statutory authority followed by a conclusion. That effort is
insufficient.

Hersh’s proposed preliminary objections allege, additionally, breach of contract, a breach of fiduciary duty and a setoff. Those
items that are not proper subjects for such objections. The sole aspect of the proposed preliminary objections that may have been
properly set forth is Hersh’s contention that interest is not a proper element of a mechanics’ lien claim. The assertion that inter-
est is wholly unavailable in a mechanics’ lien action is overbroad. It is only pre-judgment interest that is unavailable in a mechan-
ics’ lien action. See, Artsmith Development Group v. Updegraff, 2005 Pa.Super. 11, 868 A.2d 495 (2005). Post-judgment interest,
however, is available in Mechanics’ Lien litigation at the lawful statutory rate of six percent per annum and is calculated from the
date judgment is entered. 42 Pa.C.S.A. §801, Wyatt, Inc. v. Citizens Bank of Pennsylvania, 2009 Pa.Super. 107, 976 A.2d 557 (2009).
In any event, a preliminary objection as to the propriety of an ad damnum clause that seeks such “interest, costs and attorneys’
fees [plaintiff] may be entitled to under Pennsylvania Law” does not challenge the substantive aspects of the Complaint. It is not
a sufficient basis on which to set aside the default.

Hersh’s Concise Statement of Matters Complained of on Appeal further asserts that this Court “erred in its refusal to consider
the Petition to Strike.” The appeal in this matter was taken from the Order of Court dated December 17, 2009 and docketed
December 18, 2009. Hersh filed his “Petition to Strike Default Judgment” on January 12, 2010, well after the date and docketing
of the Order from which the appeal is taken. Moreover, it appears that Hersh merely filed the Petition to Strike and provided this
Court with a courtesy copy. Hersh did not attach a notice of presentation, did not obtain a time and date for presentation from the
Motions Clerk, and apparently did not present the matter to the Motions Judge5; all events that are required under Local Rule 249.
Hersh cannot legitimately complain that his motion was not heard when he neglected to take the steps necessary to have that
motion heard.

Hersh additionally complains that the Court erred in refusing to consider his motion for reconsideration. That motion was not
promptly filed, and indeed was not filed until shortly before the time for taking an appeal would have expired. The motion offered
nothing new, did not afford Frangos a reasonable opportunity to respond before an appeal was taken, and would have added one
more occasion of delay to this matter.

BY THE COURT:
/s/McCarthy, J.

Date: March 12, 2010

1 Section 1502 of the Mechanic’s Lien Law requires that service of a lien be made “in a manner consistent with service of a writ of
summons in assumpsit.” The envelope was addressed to Hersh; the receipt was signed by an individual other than Hersh.
2 Pa.R.C.P. 1659 provides that if a claimant has filed a claim and does not file a complaint, the prothonotary shall, upon praecipe of
an owner, enter a rule upon the claimant to file a complaint. Failure by the claimant to timely file a complaint in response to the
rule may result in judgment for the defendant.
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3 A general appearance is made by a party who comes into court and appears in the case in any manner except specially and for
the specific purpose of challenging the jurisdiction of the court over the defendant’s person. See, AMJUR Appearance §2.
4 In fact, Tomasic did not have authority to represent Jordan. Jordan, through separate counsel, later filed a “Petition to Strike
Acceptance of Service.” By Order of Court entered by Judge Robert J. Colville on November 20, 2009, the petition to strike was with-
drawn without prejudice, the appearance of Tomasic on behalf of Jordan was withdrawn, an appearance of new counsel was entered,
and Jordan was directed to file a responsive pleading to the complaint within 20 days. The November 20 Order of Court further pro-
vided that “This Order shall not affect any obligations of Deft. Stephen Hersh or any rights any party has against Deft. Hersh.”
5 I did not serve as the Motions Judge in January 2010.

American National Insurance Company v.
Hollind Holdings, Inc.

Rules of Civil Procedure

Failure to timely comply with a court order setting a date certain to file a Concise Statement of Matters Complained of on Appeal
fails to preserve any issues for appellate review.

(Rhoda Shear Neft)

Richard C. Parks for Plaintiff.
Marvin Leibowitz for Defendant.
No. GD 09-2117. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., March 17, 2010—By Order of Court dated December 8, 2009 and docketed December 9, 2009, this Court denied

the “Motion to Set Aside Sheriff ’s Sale” that had been filed on behalf of Hollind Holdings, LLC, by Marvin Leibowitz, Esquire. Mr.
Leibowitz has not formally entered an appearance on behalf of Hollind Holdings.

An appeal has been taken by Hollind Holdings, LLC from the December 8, 2009 Order of Court. The “Notice of Appeal to
Superior Court” filed in this matter states that that pleading had been filed “pro se.” The notice is signed by Linda Landan.

By Order of Court dated January 11, 2010, and docketed January 12, 2010, this Court directed as follows:

[P]ursuant to Pennsylvania Rule of Appellate Procedure 1925(b), Appellant, Hollind Holdings, is directed to file of
record and to serve on all other parties of record and on this Court, a concise statement of errors complained of on
appeal.

Said statement shall be filed and served within twenty-one (21) days of the entry of this Order on the docket.

Any issue not properly included in a timely filed and served statement shall be deemed waived.

The January 11, 2010 Order of Court allowed Hollind Holdings, the appellant, the required number of days in which to file and
serve a statement of matters complained of on appeal. Two “Motions for Extension of Time” in which to submit a statement of mat-
ters complained of on appeal were filed on behalf of Hollind Holdings, each signed by Linda Landan. Each such motion had
appended to it a certificate of service confirming service to, among others, counsel of record for plaintiff/appellee American
National Insurance Company. The second motion for an extension was filed on February 19, 2010, the date the Court had set forth
in a January 9, 2010 Order of Court as the extended deadline for filing and service of appellant’s statement.

A “Concise Statement of Matters Complained of on Appeal” was eventually filed on February 22, 2010. No service of that state-
ment was made upon Plaintiff, American National Insurance Company. Although the statement indicates the statement had been
“cc’d” to three counsel, none was counsel of record for American National Insurance Company, nor does it appear that any of them
in fact represented American National Insurance Company.

By reason of the failure to comply with the Order to file and serve a statement pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b), Hollind Holdings has failed to preserve any issues for appeal; all issues that might have been raised are
deemed waived.

It might also be noted that a further infirmity apparent from the record is that Ms. Landan attempted to file and proceed with
an appeal on behalf of Hollind Holdings, an LLC, notwithstanding that she is not licensed counsel. It is well established in this
Commonwealth, and elsewhere, that non-attorneys may not represent corporations before Pennsylvania courts. See, Smaha v.
Landy, 162 Pa.Cmwlth. 136, 638 A.2d 392, petition for allowance of appeal denied, 539 Pa. 660, 651 A.2d 546 (1994). Proceedings
commenced by persons unauthorized to practice law are a nullity, and an appeal pursued by an individual unauthorized to prac-
tice law may be quashed by an appellate court pursuant to a tribunal’s obligation to raise jurisdictional questions sua sponte. See,
Spirit of the Avenger Ministries v. Commonwealth of Pennsylvania, 767 A.2d 1130 (Pa.Cmwlth. 2001); McCain v. Curione, 106
Pa.Cmwlth. 552, 527 A.2d 591 (1987).

The fact that Hollind Holdings is a limited liability company rather than a traditionally configured corporation does not assist
in avoiding the constraint against representation by a non-attorney. Pa.R.C.P. 216 deems a limited liability company the substan-
tial equivalent of a corporation for purposes of pleading and procedure. Hollind Holdings is an entity distinct from Ms. Landan,
and Ms. Landan, who has not identified herself as an attorney, and certainly not as an attorney admitted to practice in
Pennsylvania, cannot presume to act as counsel for another in court proceedings. Ms. Landan does not purport to be an owner of
the real estate in question. There are no applicable exceptions that permit Ms. Landan to plead or appear on behalf of Hollind
Holdings in this matter.

By reason of the failure to comply with the Order to file and serve a statement pursuant to Pennsylvania Rule of Appellate
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Procedure 1925(b) and for the further reason that the attempt to appeal on behalf of a corporation is being pursued by an individ-
ual unauthorized to practice law, the Court offers no further consideration of the matters complained of on appeal.

BY THE COURT:
/s/McCarthy, J.

Dated: March 17, 2010

Kosmos Cement Company v.
GMO Land Company, LLC, et al.

Permanent Injunction

A permanent injunction is appropriate to bar the actions of defendant where an Agreement of Sale and the Deed to the proper-
ty prohibit the development of the property for the purpose of producing or manufacturing cement and the defendant ignores the
plain language of the documents by establishing a cement business on the property.

(Rhoda Shear Neft)
Richard F. Paciaroni, Jason L. Richey, and Joseph C. Safar, for Plaintiff.
Robert O. Lampl, James R. Cooney, and Elsie R. Lampl for Defendant.
No. GD 08-001288. In the Court of Common Pleas of Allegheny County, Civil Division.

MEMORANDUM
INTRODUCTION

Ward, J., March 11, 2010—This case involves the enforcement of a use restriction (“Use Restriction”) contained in the deed and
land sale contract for the purchase of a subdivided parcel of real property containing a decommissioned cement plant (“GMI
Parcel”) by GMI Land Company, LLC (“GMI”) from Kosmos Cement Company (“Kosmos”). The Use Restriction prevents the
Defendants from developing or using the Property “…for the purpose of producing, manufacturing, unloading, transporting, sell-
ing or distributing cement, ready-mix concrete, aggregates, cementitious materials, masonry products, or any activity directly
related to the concrete, cement or aggregates industries.”

Plaintiffs filed their Motion for Preliminary Injunction and Complaint on January 18, 2008 seeking, among other things, the
issuance of a preliminary and permanent injunction to enforce the Use Restriction through Count I of the Complaint for Breach of
Restrictive Covenant in Deed and/or Equitable Servitude and Count II of the Complaint for Breach of Restrictive Covenant in the
Purchase and Sale Agreement.

The multi-day preliminary injunction hearing included extensive testimony and the admission of numerous documents and
other exhibits. The parties conducted extensive discovery prior to the hearing, including the taking of fifteen depositions, as
well as serving and responding to interrogatories and requests for production. On May 23, 2008, this Court granted Plaintiffs’
Motion for Preliminary Injunction by Order of Court that preliminarily enjoined Defendants from violating the Use
Restriction.

On December 31, 2008, this Court entered a Case Management Order, which placed this action under Local Rule within the
Commerce and Complex Litigation Center. This Court also provided the parties with an additional five and a half months to com-
plete discovery, file expert reports and take any expert depositions. During this extended period, Defendants conducted no further
discovery, adduced no additional evidence, provided no expert reports and took no expert depositions.

The subject of this Memorandum and Order of Court is the Motion for Summary Judgment filed by Plaintiffs on June 29, 2009
requesting a permanent injunction in their favor on Counts I and II of the Complaint.1 The pleadings are closed, discovery is closed
and Plaintiffs’ Motion for Summary Judgment seeking permanent injunctive relief is now properly ripe for disposition. We find
that the same record that supported entry of a preliminary injunction now supports entry of permanent injunction to enforce the
Use Restriction by granting summary judgment in Plaintiffs’ favor on Counts I and II of the Complaint.

FINDINGS OF FACT
I. Record and Transcript of Proceedings

1. The preliminary injunction hearing was held before the undersigned of this Court over the course of three days on
April 30, 2008, May 19, 2008 and May 22, 2008, which was transcribed to create the record containing the notes of
transcript of the courtroom proceedings. (“N.T. 4/30/08, N.T. 5/19/08 and N.T. 5/22/08”).

II. Plaintiffs

2. Prior to November 2007, Plaintiff Kosmos was the owner of certain real property and associated improvements
located at 200-B Neville Road, Neville Township, Allegheny County, Pennsylvania (“Kosmos Property”). (Complaint ¶
13; Amended Answer ¶ 13).

3. Plaintiff Cemex, Inc. (“Cemex”) seeks to enforce the rights of Kosmos in its capacity as the general and managing
partner of Kosmos. (Complaint ¶ 5; Reply to New Matter ¶ 4).

III. Subdivision of the Kosmos Property

4. The Kosmos Property included: (i) a decommissioned cement plant with an accompanying barge dock and (ii) a dis-
tribution terminal. (Complaint ¶ 13; Amended Answer ¶ 13).

5. The Kosmos Property was divided by a subdivision plan, known as the Cemex Plan of Lots, dated in April of 2007
(“Subdivision Plan”), which was ultimately approved and duly recorded in November of 2007. (Complaint ¶ 16;
Amended Answer ¶ 16).
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6. Under the Subdivision Plan, the Kosmos Property was divided into two lots: Lots 1 and 2. Lot 1 contains the former
cement plant and associated equipment. Lot 2 contains Kosmos’s Pittsburgh terminal. (Complaint ¶ 16; Amended
Answer ¶ 16).

IV. Defendants

7. In December 2005, an individual utilizing the name of “Michael Zampaglione,” approached Kosmos regarding the
sale of Lot 1. Michael Zampaglione took a tour of the facility claiming to be a representative to various companies in
the business of manufacturing and distributing steel building supply products. (Complaint ¶ 20; Amended Answer ¶
20; Plaintiffs’ Exhibit 3; N.T. 4/30/08 at 85-87).

8. “Michael Zampaglione” was a pseudonym used by Defendant Michael P. Carlow a/k/a Michael Zampaglione
(“Carlow”). (Plaintiffs’ Exhibit 59, Carlow Depo. pp. 17-22; N.T. 4/30/08 at 88).

9. A series of negotiations ensued, during which Carlow and various business associates brought forth a series of inter-
related companies as potential buyers. The potential buyers included the other Defendants, GMI Land Company, LLC,
Griswold Manufacturing, Inc., and Neville Island Supply Company, Inc. Elizabeth Gilmore Jones (“Jones”) directly or
indirectly owned all of these interrelated companies. Jones considered Carlow to be her “agent” for the management
and operation of her various companies. (Complaint ¶¶ 21-25; Amended Answer ¶¶ 21-25; Plaintiffs’ Exhibit 58, Jones
Depo. pp. 8-9, 93-94; N.T. 5/19/08 at 37-38; N.T. 5/22/08 at 181-82).

V. Real Estate Purchase and Sale Agreement

10. On June 20, 2007, Kosmos and GMI entered into a Real Estate Purchase and Sale Agreement (“Purchase and Sale
Agreement”) for Lot 1, the GMI Parcel. (Plaintiffs’ Exhibit 1, Purchase and Sale Agreement; Complaint ¶ 25; Amended
Answer ¶25; N.T. 4/30/08 at 102).

11. Section 22.9 of the Purchase and Sale Agreement provides:

Use Restriction. As a material inducement to Seller’s Agreement to sell the Property, Buyer shall not develop, use
or operate the Property or personal property sold hereunder, or permit the Property or personal property sold here-
under to be used, developed or operated, for the purpose of producing, manufacturing, unloading, transporting, sell-
ing or distributing ready-mix concrete, cement or aggregates, cementitious materials, masonry products or any
activity directly related to the concrete, cement or aggregates industries. Seller shall have the right to enforce, by
proceeding at law or in equity, the restrictions imposed by this provision including the right to prevent the viola-
tion of such restrictions, and the right to recover damages or other amounts due for such violation. The restrictions
contained in this provision shall survive the Closing, are intended to require the compliance of Buyer’s successors,
heirs and assigns, and shall run with the land to the maximum extent allowed under applicable law. In order to
assure notice to potential successors, heirs and assigns, this use restriction shall be set forth in the deed to the
Property.

(Plaintiffs’ Exhibit 1, Purchase and Sale Agreement at § 22.9; N.T. 4/30/08 at 97-99) (underlining added).

VI. Deed

12. The deed for the GMI Parcel (“Deed”) contains the same Use Restriction limitations set forth in Section 22.9 of
the Purchase and Sale Agreement. (Complaint ¶ 31; Amended Answer ¶ 31; Plaintiffs’ Exhibit 2, Deed).

13. The Deed contains the following Use Restriction in bold print:
Use Restriction. As a material inducement to Grantor’s agreement to sell the demised premises, the improvements
and appurtenances thereto, the personal property, the fixtures, and the permits, credits, entitlements and other ben-
efits granted by federal state and local government authority related to the demised premises (collectively the
“Property”) to Grantee, Grantee shall not develop, use or operate the Property, or permit the Property to be used,
developed or operated for the purpose of producing, manufacturing, unloading, transporting, selling or distributing
cement, ready-mix concrete, aggregates, cementitious materials, masonry products, or any activity directly related
to the concrete, cement or aggregates industries. Grantor shall have the right to enforce, by proceedings at law or
in equity, the restrictions imposed by this provision including the right to prevent the violation of such restrictions,
and the right to recover damages or other amounts due for such violation. The restrictions contained in this provi-
sion shall be binding upon Grantee’s heirs, successors and assigns and shall run with the land to the maximum
extent allowed by law.

(Plaintiffs’ Exhibit 2, Deed p. 2; N.T. 4/30/08 at 100-01) (underlining added).

VII. The Use Restriction was a Deal Breaker for Plaintiffs

14. At all relevant times during the contract negotiations and thereafter, Defendants were aware of the Use
Restriction, never objected to it, and understood that it was a “deal breaker” for Plaintiffs. (Plaintiffs’ Exhibit
59, Carlow Depo. pp. 95-96 and 140-41; Plaintiffs’ Exhibit 58, Jones Depo. pp. 91-92, 146-47; N.T. 4/30/08 at 91-
92, 100-01).

15. During negotiations, Defendants led Plaintiffs to believe that they intended to use the cement plant for steel fab-
rication and gave no indication of an intention to conduct cement making activities. (Plaintiffs’ Exhibit 58, Jones Depo.
pp 89-90; N.T. 4/30/08 at 86-87, 97).

VIII. Intentions to Restart the Cement Plant

16. Soon after the deed transfer in November of 2007, Carlow began publicly announcing Defendants’ intentions to
restart the cement plant notwithstanding the Use Restriction. (Complaint ¶¶ 36-37; Amended Answer ¶¶ 36-37;
Plaintiffs’ Exhibit 59, Carlow Depo. pp. 224-25; N.T. 4/30/08 at 108-09).
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17. To carry out the operation to restart the cement plant, Jones formed Neville Island Supply Company (“NISC”) and
caused GMI to lease the cement plant to NISC. Jones hired her two brothers, Ray and Gary Gilmore to work with
Carlow as the management team of NISC. All of the people hired by the NISC management team were experts in mak-
ing cement as a career. (Plaintiffs’ Exhibit 57, G. Gilmore Depo. pp. 7-9, 16; Plaintiffs’ Exhibit 58, Jones Depo. pp. 163-
64, N.T. 4/30/08 at 184; Plaintiffs’ Exhibit 59, Carlow Depo. pp. 73-76; Plaintiffs’ Exhibit 60, R. Gilmore Depo. pp. 7-8;
N.T. 5/22/08 at 179-80).

18. Carlow had extensive prior experience operating and restarting decommissioned cement plants. Carlow was con-
sidered the “leader” of the operation. (Plaintiffs’ Exhibit 59, Carlow Depo. pp. 40-56; Plaintiffs’ Exhibit 48, Frankl
Depo. p. 15; Plaintiffs’ Exhibit 57, G. Gilmore Depo. p. 16; Plaintiffs’ Exhibit 60, R. Gilmore Depo. pp. 54-55; N.T.
5/22/08 at 182-83).

19. The Defendants purchased insurance for cement manufacturing operations and specifically told one insurer that
the Defendants will “update the plant” and then “use it for cement manufacturing.” (Plaintiffs’ Exhibit 36, Insurance
Application; Plaintiffs’ Exhibit 37, Conn email dated July 17, 2007; Plaintiffs’ Exhibit 43, Workman’s Compensation
Insurance; Plaintiffs’ Exhibit 52, Conn Depo. p. 21; N.T. 5/22/08 at 146-49).

20. Ray Gilmore, when asked why his files were full of quotes to refurbish the cement making equipment, suggested
that the quotes were just informational. He had no plausible explanation, however, for why he did not have similar
informational quotes in his files related to any of the alleged alternative, non-prohibited uses of the facility that
Defendants were purportedly actively pursuing. (N.T. 5/22/08 at 215-16).

IX. Cease and Desist Letter and Request for Assurance

21. On December 20, 2007, Plaintiffs sent a cease and desist letter and request for assurance that Defendants stop any
activities to restart the cement plant or any other violation of the Use Restriction. Since Plaintiffs did not receive a
timely assurance, this lawsuit was started. (Plaintiffs’ Exhibit 44, Cease and Desist Letter and Request for Assurance;
N.T. 5/22/08 at 233-35).

X. Preliminary Injunction Order

22. On May 23, 2008, this Court granted Plaintiffs a preliminary injunction upholding the enforcement of the Use
Restriction which, in relevant part:

…ORDERED that Defendants and any other individual or entity acting in consort with Defendants are ENJOINED,
from developing or using the parcel of land described in Exhibit A to that certain Deed from Kosmos Cement Co. to
GMI Land Company, LLC, dated November 1, 2007 and recorded on December 10, 2007 in the Office of the Allegheny
County Recorder of Deeds (now known as the Allegheny County Department of Real Estate), Book Volume 13461,
Page 310, and/or any of the other assets conveyed as part of the November 2007 sale of said property by Plaintiffs, for
the purpose of producing, manufacturing, unloading, transporting, selling or distributing cement, ready-mix concrete,
aggregates, cementitious materials, masonry products, or any activity directly related to the concrete, cement or
aggregates industries.

(Preliminary Injunction Order, 5/23/08) (underlining added).

DISCUSSION
I. Standard for Summary Judgment

The applicable standard that governs the entering of summary judgment is set forth in the Pennsylvania Rules of Civil
Procedure. The Court shall enter summary judgment whenever there is no genuine issue of any material fact as to a necessary ele-
ment of the cause of action or defense that could be established by additional discovery, Pa.R.C.P. 1035.2(1) or if, after the comple-
tion of discovery relevant to the motion, an adverse party who will bear the burden of proof at trial failed to produce evidence of
facts essential to the cause of action or defense. Pa.R.C.P. 1035.2(2).

Ordinarily, summary judgment should only be entered if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there exists no genuine issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. Chepkevich v. Hidden Valley Resort, L.P., 911 A.2d 946, 950 (Pa.Super. 2006) (citing Weber
v. Lancaster Newspapers, Inc., 878 A.2d 63, 71 (Pa.Super. 2005)). A “material fact,” for summary judgment purposes, is a fact that
directly affects the outcome of the case. Bartlett v. Bradford Publishing, Inc., 885 A.2d 562 (Pa.Super. 2005). A trial court may grant
summary judgment based upon determinations made in connection with a preliminary injunction proceeding where the non-mov-
ing party could not succeed as a matter of law, so that introduction of further factual evidence would serve no purpose. Mars
Emergency Medical Services v. Township of Adams, 704 A.2d 1143 (Pa.Cmwlth. Ct. 1998).

II. There are No Material Facts in Dispute regarding Breach of the Use Restriction
In this case, there are no material facts in dispute regarding breach of the Use Restriction in Counts I and II of the

Complaint. Introduction of further factual evidence would serve no purpose. All material facts at issue have been admitted
and/or established. There is no dispute concerning the existence of, or language in, the Deed or the Real Estate Purchase and
Sale Agreement. There is no dispute that both contain the same Use Restriction. Further, Defendants admit to: (i) knowing that
the Use Restriction was a “deal breaker” for Plaintiffs and (ii) accepting the Use Restriction, as written, without objection of
any kind.

Here, the undisputed facts indicate that Defendants intended to actively pursue their stated desire to restart the cement plant.
Defendants offered no plausible explanation for the undisputed facts that show that they were actively working toward restarting
the cement plant. Rather, Defendants claimed that an injunction should not issue because their ability to manufacture cement was
not imminent. The Use Restriction clearly restricts the use, operation or development of the GMI parcel relating to the concrete,
cement, and aggregates industries. The Use Restriction provides Plaintiffs the right to enforce these restrictions, by proceeding in
equity, to prevent any violation of such restrictions. Defendants’ actions are in clear violation of the provisions imposed by the Use
Restriction covenant in both the Deed and the Purchase and Sale Agreement.
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III. The Use Restriction is Valid and Enforceable
Generally, use restrictions are valid and enforceable restrictive covenants. Gey v. Beck, 568 A.2d 672, 675 (Pa.Super. 1990).

In Holland v. Brown, 304 Pa. 545, 156 A. 168 (1931), the Supreme Court of Pennsylvania sustained an injunction where the
defendants had agreed not to go into the dairy business or any other business of a competitive nature within a radius of ten
miles of East Pittsburgh, Pennsylvania. Our Supreme Court held that an agreement of this character, being limited in space,
though unlimited in time, is prima facie valid. Id. at 168. Real covenants in restraint of trade are enforceable if reasonable.
Harris Calorific Company v. Marra, 345 Pa. 464, 29 A.2d 64 (1942). The burden is on him who sets up unreasonableness as the
basis of illegality as a defense in a suit to enforce a contract “to show how and why it is unlawful.” Holland v. Brown, 156 A.
at 169.

Here, Defendants have not met their burden of establishing that the Use Restriction is unreasonable. The Use Restriction only
applies to the GMI Parcel and is prima facie valid. Defendants are free to open a cement plant on any location except the GMI par-
cel. The Use Restriction is reasonable, and therefore enforceable, because it is extremely limited in space and only restricts the
parcel’s use, operation or development relating to the concrete, cement, and aggregates industries.

IV. Permanent Injunctive Relief is Appropriate
Restrictive covenants may be enforced by the granting of injunctive relief. Perrige v. Horning, 654 A.2d 1183, 1187 (Pa.Super.

1995) (covenants of “recent vintage” certainly may be enforced by the granting of injunctive relief). Where a use restriction is still
of substantial value to a dominant lot, equity should restrain its willful violation because to restrict the plaintiff to damages is not
an adequate remedy. Gey v. Beck, 568 A.2d at 677.

In Peters v. Davis, 426 Pa. 231, 231 A.2d 748 (1967), the Supreme Court of Pennsylvania unanimously reversed the decision of
the chancellor who had refused to grant an injunction ordering the removal of a dwelling intentionally constructed in violation of
certain use restrictions contained in the deed to the property. Our Supreme Court stated the applicable principles of law as follows:

“Where a building restriction is still of substantial value to a dominant lot equity should restrain its wilful violation.
[citing an authority] To restrict the plaintiff to damages is not an adequate remedy.... Where a contract right has been
invaded there is generally no question of the amount of damages but simply of the right. Clearly it would be ‘only by
conjecture and not by any accurate standard’ that a jury could measure the damages caused to the plaintiff. [citing an
authority].” Judge (later Chief Justice) Kephart in Dodson v. Brown, 70 Pa.Super. 359 (1918) aptly said: “The
aggrieved property owner’s right is absolute. However hard his acts might be regarded, he asks the court for the
enforcement of a legal right of a positive character with respect to land which it is conceded was wrongfully taken
from him. He is entitled to a decree. The rule in such cases is founded on sound reason. If damages may be substitut-
ed for the land, it will amount to an open invitation to those so inclined to follow a similar course and thus secure valu-
able property rights. The amount of land involved does not change the situation.” …If a property owner deliberately
and intentionally violates a valid express restriction running with the land or intentionally “takes a chance,” the
appropriate remedy is a mandatory injunction to eradicate the violation.

Id. at 238, 231 A.2d at 752.

“[W]hen reviewing the grant or denial of a final or permanent injunction, an appellate court’s review is limited to determining
whether the trial court committed an error of law.” Buffalo Township v. Jones, 571 Pa. 637, 644, 813 A.2d 659, 663-664 (2002). “[I]n
order to establish a claim for a permanent injunction, the party must establish his or her clear right to relief.” Id. As our Supreme
Court has summarized, a permanent injunction is appropriately awarded “to prevent a legal wrong for which there is no adequate
redress at law.” Id. at 644, 813 A.2d at 663 (quoting Soja v. Factoryville Sportsmen’s Club, 361 Pa.Super. 473, 522 A.2d 1129, 1131
(1987)). When the words of a contract are clear and unambiguous, a court is to determine what the parties intended by looking at
the express language of the agreement. Giant Food Stores, LLC v. THF Silver Spring Development, L.P., 959 A.2d 438, 448 (affirm-
ing order of trial court, sitting as a court in equity, granting summary judgment that enjoined appellant from violating a supermar-
ket use restriction in an agreement). Where defendants actions are in clear violation of the provisions imposed by the covenant,
injunctive relief is particularly appropriate. Vernon Tp. Volunteer Fire Dept., 855 A.2d 873 (Pa. 2004); Loeb v. Watkins, 240 A.2d
513 (Pa. 1968).

Based on the undisputed factual record, and the legal arguments presented, Plaintiffs are entitled to summary judgment as a
matter of law and the issuance of a permanent injunction to enjoin Defendants from violating the Use Restriction. Essentially, the
same record that supported entry of a preliminary injunction now supports entry of permanent injunction. Accordingly, we find
that granting summary judgment in Plaintiffs’ favor on Count I for Breach of Restrictive Covenant in Deed and/or Equitable
Servitude and Count II for Breach of Restrictive Covenant in the Purchase and Sale Agreement is appropriate. An appropriate per-
manent injunction order follows.

CONCLUSIONS OF LAW
1. Plaintiffs are entitled to judgment as a matter of law as to Counts I and II of the Complaint.

2. There is no genuine issue of material fact in dispute regarding breach of the Use Restriction.

3. The Use Restriction is valid and enforceable.

4. Permanent injunctive relief is appropriate to enjoin Defendants from violating the Use Restriction.

BY THE COURT:
/s/Ward, J.

Dated: March 11, 2010

ORDER OF COURT
AND NOW, this 11th day of March, 2010, upon consideration of Plaintiffs’ Motion for Summary Judgment, and all supporting

and supplemental materials, and any response in opposition thereto, and following argument thereon, it is hereby ORDERED,
ADJUDGED and DECREED that the Motion for Summary Judgment is GRANTED in Plaintiffs’ favor on Count I of the Complaint
for Breach of Restrictive Covenant in Deed and/or Equitable Servitude and Count II of the Complaint for Breach of Restrictive
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Covenant in the Purchase and Sale Agreement as follows:

Defendants and any other individual or entity acting in consort with Defendants are PERMANENTLY ENJOINED from devel-
oping or using the parcel of land described in Exhibit A to that certain Deed from Kosmos Cement Co. to GMI Land Company, LLC,
dated November 1, 2007 and recorded on December 10, 2007 in the Office of the Allegheny County Recorder of Deeds (now known
as the Allegheny County Department of Real Estate), Book Volume 13461, Page 310, and/or any of the other assets conveyed as
part of the November 2007 sale of said property by Plaintiffs, for the purpose of producing, manufacturing, unloading, transport-
ing, selling or distributing cement, ready-mix concrete, aggregates, cementitious materials, masonry products, or any activity
directly related to the concrete, cement or aggregates industries.

A status conference shall occur before the undersigned on May 5, 2010 at 9:30 am in Courtroom 820 of the City-County Building.

BY THE COURT:
/s/Ward, J.

1 The Complaint also contains Count III for Declaratory Judgment, Count IV (In the Alternative) for Equitable Rescission and
Restitution, and Count V for Trespass to Land. On July 31, 2009, Defendants filed their Amended Answer, New Matter and
Counterclaim. On August 20, 2009, Plaintiffs filed their Answer (sic) to Counterclaim. These issues remain subject to adjudication.
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Commonwealth of Pennsylvania v. Eliot Burney
Motion to Suppress—Inventory Search after Traffic Stop

1. Requirements for a valid inventory search were met through the testimony of the officer and written procedures of the Police
Department. After a valid basis to stop the Defendant’s vehicle, Defendant could not be issued a citation and allowed to leave the
scene when he was found to only have a learner’s permit. The vehicle was stopped on the lot of a private business and owners were
not present to determine if there was consent to leave the vehicle thereby initiating a towing situation and an inventory search
prior to the tow.

2. The Defendant asked and received his jacket from the car with no indication that it was searched improperly. Opening the
glove box to determine if it had any valuables was a reasonable part of the inventory search when Defendant indicated there were
valuables in the car. When the marijuana was in plain view when the glove box was opened, the Defendant fled.

(I. M. Lundberg)
Michael Streily for Plaintiff.
Mark D. Lancaster for Defendant.
No. CC200707459. 794 WDA 2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., February 2, 2010—This is an Appeal by Defendant, Eliot Burney, who was found guilty on April 3, 2009 after a Non-Jury

Trial of Persons Not to Possess or Own a Firearm in violation of 18 Pa. C.S.A. §6105(c)(8); Carrying a Firearm Without a License in
violation of 18 Pa. C.S.A. §6106(a)(1); and Possession of a Controlled Substance in violation of 35 Pa. C.S.A. §780-113(a)(16).
Defendant was found not guilty of Receiving Stolen Property in violation of 18 Pa. C.S.A. §3925(a). Defendant was sentenced to 48
to 96 months on incarceration and 1 year of probation. Prior to trial Defendant filed a Motion to Suppress Evidence obtained as a
result of an inventory search of his vehicle that was impounded after being stopped for a motor vehicle violation. A hearing on the
Motion to Suppress was held on January 22, 2009. An Order was entered denying the Motion to Suppress on January 26, 2009.

After his conviction Defendant filed a timely Notice of Appeal on May 1, 2009 and an Order was entered on May 26, 2009 direct-
ing Defendant to file his Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P. §1925(b) within twenty-one
(21) days of receipt of all court transcripts. The Defendant filed a Concise Statement of Matters Complained on Appeal on July 17,
2009 and set forth the following:

“1. The Trial Court erred in its failure to grant defendant’s Omnibus Pretrial Motion, specifically, the Motion to
Suppress, as the police conducted an illegal search and seizure of Defendant’s legally parked vehicle as it occurred in the
absence of: (1) consent; (2) a warrant; (3) exigent circumstances; (4) any reason to believe the car could not be temporar-
ily parked on the private property; and (5) borough policy.”

BACKGROUND
This matter arises out of the arrest of Defendant after a traffic stop during which his vehicle was towed and subjected to an

inventory search. During the inventory search an unlicensed firearm and marijuana were found in Defendant’s vehicle. Defendant
filed a Motion to Suppress in which he alleged that the search of his vehicle was illegal as there was no basis for an inventory search
since it was parked on private property after he was stopped and, therefore, did not need to be towed. Further, as the vehicle did
not need to be towed, any inventory search was therefore illegal. Defendant also alleged that he did not give consent to the search
and that there were no exigent circumstances to justify a warrantless search of the vehicle.

At the hearing on the Motion to Suppress, the Commonwealth presented the testimony of Officer Shaun Wiesenbach of the
McKees Rocks Police Department who testified that he stopped Defendant on January 7, 2008 at approximately 12:40 a.m. At that
time, Officer Wiesenbach was on patrol when he stopped the vehicle Defendant was operating due to excessively dark tinted win-
dows on the vehicle in violation of 75 Pa. C.S.A. §4524(a). (T., p. 4) When Defendant was stopped he pulled his vehicle into the park-
ing lot of an automated self-service car wash. The car wash was described as a 24-hour coin operated car wash with car wash stalls
and an area for vacuum cleaners for the cars. (T., p. 5) When Officer Wiesenbach approached the vehicle he recognized Defendant
from prior encounters with him and obtained his license and information for the vehicle. Defendant did not have a driver’s license,
only a valid learner’s permit. (T., p. 6) After Officer Wiesenbach confirmed that Defendant did not have a driver’s license and,
therefore, could not drive the vehicle from the car wash, Officer Wiesenbach decided to cite Defendant for driving without a license
and called for a tow truck to tow Defendant’s vehicle. (T., p. 7) Defendant was then asked to step from the vehicle at which time
he was patted down for weapons and was informed that his vehicle was going to be towed. Pursuant to a written policy established
by the McKees Rocks Police Department for conducting inventory searches, Officer Wiesenbach then asked Defendant if there was
anything of value in the vehicle that he should know about so that he could list it in the inventory. Defendant stated that there was.
(T., p. 7) While Officer Wiesenbach was conducting the inventory of the vehicle, Defendant requested his jacket from the backseat
of the vehicle, which was given to him. (T., p. 8) Officer Wiesenbach continued the inventory and opened the glove compartment
and saw, in plain view, a medium sized plastic bag containing what appeared to be marijuana. (T., p. 9) As he did so, Defendant
stated, “Oh, shit” and started running. Officer Wiesenbach attempted to catch Defendant but eventually lost sight of him. (T., p. 9)
Attempts were made to apprehend Defendant that evening, but he could not be found. During the continued inventory search of
the vehicle, a revolver was located underneath the bag of marijuana in the glove box. A subsequent records check concerning the
firearm indicated that it was stolen. Defendant was later arrested and charged as set forth above.

The Commonwealth introduced into evidence the written standard procedure of the McKees Rocks Borough Police Department
for vehicle inventory searches. This procedure provides in pertinent part as follows:

“Any and all vehicles which are seized following a chase, recovered after having been stolen, located abandoned,
towed from an illegal parking area or legally seized by this Department for any reason will be completely inventoried. A
reliable witness, generally another officer, should be present. The purpose of the inventory is to preclude liability of the
Department of to the Borough of McKees Rocks where the owner of (sic) individual legally empowered to recover the
vehicle alleges that there was something of value taken from the vehicle. This would include, tape decks, stereos, money,
collectibles, spare tire or any of valuables. If deemed appropriate, photographs should be taken prior to and during the
inventory.” (Emphasis added)
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Based on the testimony of Officer Wiesenbach and his compliance with the written policy for inventory searches, it was con-
cluded that a valid inventory search had occurred and Defendant’s Motion to Suppress was denied.

DISCUSSION
In Commonwealth v. West, 937 A.2d 516 (Pa.Super. 2007), the Superior Court discussed at length the law related to the warrant-

less search and seizure of an automobile. The Court noted that as a general rule searches and seizures without a warrant are unrea-
sonable for constitutional purposes. In discussing the requirements for a valid inventory search, the Court stated:

“One exception to the warrant requirement is the inventory search. Commonwealth v. Hennigan, 753 A.2d 245, 254
(Pa.Super. 2000) A warrantless inventory search is permitted where: (1) police have legally impounded the vehicle; and
(2) they conduct the search in accordance with a reasonable, standard policy of routinely securing and inventorying the
contents of the impounded vehicle. Id. at 255. The purpose of this type of search is not to find evidence of crime. Id. at
254. Rather, it is intended: (1) to protect the owner’s property while in official custody; (2) to protect the police against
claims of lot or stolen property; (3) to protect the police from danger; and/or (4) to help the police in determining whether
the vehicle was stolen and abandoned. Id. at 255.

In Hennigan, this Court explained that a court considering the validity of an inventory search must first decide if
police have lawful custody thereof and, if they do, the court must then consider, inter alia, the facts and circumstances
relating to the scope of the search, the procedure actually utilized during the search and whether any items were in plain
view. Id. at 256, 257. Moreover, the Commonwealth has the burden to prove the legitimacy of the search. Id. at 255.”
Commonwealth v. West, 937 A.2d at 526.

In Commonwealth v. Chambers, 920 A.2d 892 (Pa.Super. 2007) the Court, citing Commonwealth v. Henley, 909 A.2d 352, 359
(Pa.Super. 2006)(en banc) stated:

“The authority of the police to impound vehicles derives from the police’s reasonable community care-taking func-
tions. Such functions include removing disabled or damaged vehicles from the highway, impounding automobiles which
violate parking ordinances…and protecting the community’s safety.” Commonwealth v. Chambers, 920 A.2d at 895.

In Commonwealth v. Henley, 909 A.2d 352 (Pa.Super. 2006)(en banc) the Court, in finding that a valid inventory search had
occurred, indicated that police may impound and tow an unregistered, uninsured vehicle, pursuant to their community care-tak-
ing function. The Court stated:

“Judges are not in a position to second-guess a police officer’s decision to tow a vehicle which, in the officer’s opin-
ion might create a traffic hazard. To do so would seriously handicap legitimate traffic-control activities.” Commonwealth
v. Henley, 909 A.2d at 364.

In Commonwealth v. Germann, 621 A.2d 589 (Pa.Super. 1992) the Superior Court noted that, “It is well established that a valid
inventory search is not designed to uncover evidence of a crime.” Id., citing South Dakota v. Opperman, 96 S. Ct. 3092 (1976), the
Superior Court stated:

“In Opperman, the Supreme Court established that an inventory search is only excepted from the warrant require-
ment or probable cause where it is motivated by a desire to safeguard the contents of the vehicle and not by a design to
uncover incriminating evidence.” Id.

In the present case it is clear that the Commonwealth established through the testimony of Officer Wiesenbach and the evidence
of the written procedures of the McKees Rocks Police Department that Officer Wiesenbach conducted a valid vehicle inventory
search of Defendant’s vehicle. Initially there is no question that Officer Wiesenbach had a valid basis to stop Defendant’s vehicle.
75 Pa. C.S.A. §4524(e) states that:

“No person shall drive any motor vehicle with any sunscreen device or other material that does not permit a person
to see or view the inside of the vehicle through a windshield, side wing or side window of the vehicle.”

Consequently, the stop of Defendant’s vehicle was valid. In addition, it is clear that pursuant to 75 Pa. C.S.A. §§1501(a) and
1505(b) that Defendant was not permitted to be driving the vehicle when he was stopped and he was not permitted to drive the
vehicle from the scene. 75 Pa. C.S.A. §1505(b) provides:

“A learner’s permit entitles the person for whom it was issued to drive vehicles and a combination of vehicles of the
class or classes specified, but only while the holder of the learner’s permit is accompanied by and under the immediate
supervision of a person who is at least 21 years of age, is licensed to drive vehicles of the class then being driven and is
actually occupying the seat beside the holder of the learner’s permit.”

Therefore, this was not a case where a violation had occurred and the driver could be issued a citation and then allowed to leave
the scene as in many other motor vehicle code violation cases. Also, the vehicle could not remain where it was parked as it was
clearly on private property and to leave it parked on private property would also be a violation of the vehicle code. 75 Pa. C.S.A.
§3353(b) provides that:

“No person shall park or leave unattended a vehicle on private property without the consent of the owner or other
person in control or possession of the property except in the case of emergency or disablement of the vehicle, in which
case the operator shall arrange for the removal of the vehicle as soon as possible.”

Defendant does not dispute and, in fact, argues that the area where his vehicle was stopped was private property and, there-
fore, there was no need to tow it. The vehicle was, however, stopped in the lot of a private business that required vehicles to move
about the lot in order to access the carwash stalls and vacuum area. The evidence also established that this was not a private busi-
ness where the owners of the business were present on a daily, or even regular basis, which would allow either Defendant or Officer
Wiesenbach to determine if the owners consented to the vehicle being left there. There was also no basis to find that the owners of
the property consented to the vehicle being left on the lot. There was no evidence that there was a safe or appropriate place or area
to which the vehicle could be moved without being towed. In addition, there is no basis to believe that it would be appropriate for
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Officer Wiesenbach to move the vehicle, thus exposing himself or the Borough to the potential liability of moving the vehicle nor
was it appropriate to permit Defendant access to the vehicle, if only to move it a short distance. To allow Defendant to drive the
vehicle, with the possibility of his attempting to flee the scene and a resulting vehicle chase, would be potentially dangerous. There
was no evidence that anyone else on behalf of Defendant was readily available to move the car from the carwash. Finally, it would
certainly be reasonable for Officer Wiesenbach to believe that leaving a vehicle unattended in a carwash area late at night, even
if only for a few hours, could cause it to be vandalized, broken into or stolen. Therefore, there was sufficient evidence to establish
that towing the vehicle was a valid exercise of the police community care-taking function under the circumstances presented to
Officer Wiesenbach.

Once a determination is made that it was appropriate to tow the vehicle, the second inquiry is whether or not the inventory
search was conducted pursuant to a standard police policy or procedure. “An inventory search is reasonable if it is conducted pur-
suant to reasonable standard police procedures and in good faith and not for the sole purpose of investigation.” Commonwealth v.
Henley, 909 A.2d 352, 359 (Pa.Super. 2006) The standard procedure offered by the Commonwealth specifically provided that vehi-
cles being towed from an illegal parking area were to be completely inventoried. In addition, there is no evidence that Officer
Wiesenbach extended the search beyond that necessary to determine if there were valuables in the vehicle. Defendant told Officer
Wiesenbach that, in fact, the vehicle did contain some valuables. Defendant asked for and received his jacket from the car with no
indication that it was searched improperly. Opening the glove box to determine if it had any valuables was a reasonable part of the
inventory search. The bag of marijuana was in plain view. Its seizure does not indicate that this was a search for incriminating evi-
dence instead of a valid inventory search. Accordingly the Commonwealth met its burden of establishing that Officer Wiesenbach
conducted a valid inventory search and Defendant’s Motion to Suppress was appropriately denied.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v. Eric Clark
Search Warrant—Conspiracy Conviction—Sentencing Guidelines

1. Based on the totality of the circumstances, the probable cause affidavit provided information sufficient to conclude that a fair
probability existed that contraband or evidence of a crime would be found in the apartment.

2. Exceptions to the “Knock and Announce” rule were found with the open apartment door by peril to the officers and obser-
vance of a monitor to announce arrival to the apartment.

3. Combination of direct and circumstantial evidence supported a conspiracy conviction that was not negated when the
Commonwealth nolle prossed the charge of criminal conspiracy against a named and only co-conspirator after the close of the evi-
dence against this appellant but prior to jury deliberations and a verdict.

4. The sentence imposed by Court was not an abuse of discretion under the underlying circumstances of the case and the Court’s
opportunity to review pre-sentence report, sentence guidelines, and observe the defendant.

(I. M. Lundberg)
Brandon P. Ging for Appellant.
Michael W. Streily for Appellee.
No. CC200604004. 1020 WDA 2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Borkowski, J., April 26, 2010—On December 13, 2005 Appellant was charged with one (1) count each of: Possession with Intent
to Deliver a Controlled Substance, 35 P.S. § 780-113(a)(30); Criminal Conspiracy (Intent to Deliver), 18 Pa.C.S. § 903(a); Possession
of a Controlled Substance, Second or Subsequent Offense, 35 P.S. § 780-113(a)(16); Possession of a Small Amount of Marijuana, 35
P.S. § 780-113(a)(31); and Possession of Drug Paraphernalia, 35 P.S. § 780-113(a)(32). On February 11-12, 2008 a hearing on
Appellant’s suppression motion was held before the Honorable Kevin G. Sasinoski. Judge Sasinoski denied that motion on May 15,
2008.1 The case was then transferred to this Court for trial.

Appellant proceeded to a jury trial on October 17-20, . On October 20, 2008 Appellant was convicted of one (1) count of Criminal
Conspiracy, 18 Pa.C.S. § 903(a) (Intent to Deliver), and acquitted of all other charges. On December 1, 2008 Appellant filed a post-
trial motion requesting relief in the form of an arrest of judgment and a judgment of acquittal. On January 26, 2009, this Court
denied Appellant’s post-trial motion and imposed a sentence of five (5) to ten (10) years incarceration.

On February 13, 2009 Appellant requested leave to file post-sentence motions, nunc pro tunc, seeking modification of his sen-
tence. This Court granted him leave to file the motion on February 24, 2009. Appellant’s post-sentence motion was subsequently
denied on May 28, 2009. Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania on June 5, 2009. This time-
ly appeal follows.

STATEMENT OF ERRORS ON APPEAL
I. Judge Sasinoski committed an abuse of discretion and/or an error of law in denying the Omnibus Pretrial Motion and
Amended Omnibus Pretrial Motion. The police executed a search warrant that was unsupported by probable cause. The
police violated the “knock and announce” rule.

II. The evidence was insufficient to convict on the charge of Criminal Conspiracy. The Commonwealth failed to prove
beyond a reasonable doubt that Mr. Clark: (1) entered an agreement to commit or aid an unlawful act with another per-
son (2) with a shared criminal intent and (3) that an overt act was done in furtherance of the conspiracy.

III. Judge Borkowski committed an abuse of discretion and/or an error of law in not granting the Motion for Relief in
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Accordance with Pa.R.Crim.P. 7[04](B). The evidence was insufficient beyond a reasonable doubt and/or against the
weight of the evidence when the Commonwealth nolle prossed the charge of Criminal Conspiracy against the named and
only co-conspirator, which occurred after the close of evidence in Mr. Clark’s case but prior to the jury deliberations and
verdict. An arrest of judgment or judgment of acquittal was warranted in the interests of justice.

IV. Judge Borkowski committed an abuse of discretion in sentencing Mr. Clark. The sentence was manifestly excessive,
unreasonable, and unjust. The sentence imposed was contrary to the Sentencing Code and the fundamental norms under-
lying the sentencing process. Judge Borkowski failed to place adequate reasons on the record for his sentencing decision.
Judge Borkowski did not consider and apply all of the relevant and necessary factors to ensure that the sentence was con-
sistent with the protection of the public, the gravity of the offense, and the rehabilitative needs of Mr. Clark. Instead,
Judge Borkowski based the sentence entirely on his indignation as to the facts of the case.

FINDINGS OF FACT
On November 30, 2005, after receiving information from a tip line that drugs were being sold in the courtyard of 2527-2441

Chauncey Drive, City of Pittsburgh Housing Authority Police began an investigation and surveillance of that location. See Trial
Transcript dated October 17-20, 2008 (hereafter, “T.T.”) at pages 50-51; 85. Surveillance of that location from November 30 through
December 12, 2005 revealed ongoing drug related activity from 2529 Chauncey Drive, Apartment 211. (T.T. 60; 63.) That surveil-
lance included observations that a light-skinned black female who Detective Michael Hampton identified as a “touter,”2 regularly
stood or sat on a bench in the courtyard of 2529 Chauncey Drive. (T.T. 52-53; 61-62.) This woman engaged individuals in the court-
yard, had brief conversations with them, and took folded U.S. currency from them. (T.T. 53; 62; 96.) She then walked up to
Apartment 211 and knocked on the window, after which, the security door to the apartment building opened, and she went inside
Apartment 211. (T.T. 52-53; 61-62.) After being inside the apartment for twenty (20) to ninety (90) seconds, the touter exited and
handed something to the individuals she had engaged in the courtyard. (T.T. 52-54; 61-63.) The touter engaged in this conduct with
known drug users, and did so a minimum of sixteen (16) times on November 30, 2005 alone. (T.T. 61; 63.) On various other occa-
sions during this period of surveillance two other persons (touters) engaged in the same activity in the courtyard and Apartment
211. (T.T. 55, 63, 95.)

At least three (3) times during the course of this ongoing drug activity Appellant came out of Apartment 211 and stood in the
courtyard of 2529 Chauncey Drive. On those occasions Appellant stood in the courtyard and surveyed the area for possible police
presence. (T.T. 64; 81-82; 94.)

Following the surveillance of Apartment 211 from November 30 through December 12, 2005, Detective Hampton filed a prob-
able cause affidavit and obtained a search warrant for the apartment. (T.T. 65; 85; 105.) The search warrant was executed on
December 13, 2005. (T.T. 88; 115; 130.) When the police approached the apartment building to execute the warrant they saw a sur-
veillance camera in the bathroom window and a second surveillance camera in the living room window of Apartment 211. (T.T. 66.)

When Detective Hampton entered the apartment the first person he encountered was Michael Winston, who was sitting on the
couch in the living room facing two monitors. (T.T. 67; 97-98.) These monitors were attached to the cameras placed in the living
room and bathroom windows of Apartment 211, and were placed so that the area outside the apartment, including the courtyard
and its approach, could be observed. (T.T. 66-67; 71-72.) Additionally, there was an operating police scanner sitting on top of one
of the monitors. (T.T. 72.) There was a coffee table in front of the couch where Mr. Winston was sitting, on which there were an
open box of sandwich bags, a box of powder-free latex gloves, and a small baggy of marijuana. (T.T. 68-70; 98.) Two sets of keys
were also on the living room table. (T.T. 79.) There was no bed, bedroom furniture, or mattress in the bedroom, nor was there any
clothing in the closets, food in the kitchen cabinets, or mail in the apartment. (T.T. 72-74; 104.)

Appellant was coming out of the bathroom when Detective Hampton entered the apartment. (T.T. 68; 97; 111.) In the bathroom,
there was a footprint on the edge of the bathtub and a pair of pliers sitting on the corner of the sink. (T.T. 73; 131; 140.) In the ceil-
ing above the bathtub where the footprint was located there was an unlocked pulldown access panel with a knob. (T.T. 73-74; 140.)
A plastic bag containing crack cocaine and an unlocked black lockbox were retrieved from the space behind the panel. (T.T. 75-76;
101; 140-41.) Two baggies containing crack cocaine and a digital scale with crack cocaine residue on it were found inside the lock-
box. (T.T. 76-77; 101; 140-41.)

Crime Lab analysis of the drugs recovered was as follows: one (1) knotted plastic bag holding one knotted plastic bag contain-
ing off-white solid, weighing 122.3 grams, positive for cocaine base, a Schedule II controlled substance; one (1) knotted plastic bag
holding off-white solid, weighing 51.07 grams net weight, positive for cocaine base; one (1) knotted plastic bag containing off-white
solid, weighing 42.07 grams net weight, positive for cocaine base; and one (1) knotted plastic baggy corner holding green-brown
vegetable matter, weighing 0.97 grams net weight, positive for marijuana, a Schedule I controlled substance. (T.T. 114-15.)

Cash in the amount of $640.00 was recovered from Appellant’s person during a search of Defendant by Detective Guy Collins.
(T.T. 78-79; 131-32; 142.) The cash was in the following denominations: one (1) one-hundred dollar bill; six (6) twenty dollar bills;
five (5) ten dollar bills; sixty-seven (67) five dollar bills; and thirty-five (35) one dollar bills. (T.T. 78-79.)

After Appellant was placed under arrest, but prior to being taken out of the apartment, he asked Detective Hampton if he could
have the keys to his truck so that he could give them to his girlfriend. (T.T. 79.) Detective Hampton picked up the two sets of keys
that were on the living room table and observed that one of the keys appeared to be the type of key issued by the Housing Authority.
(T.T. 79-80.) He handed the key ring to Detective Adams, whereupon Detective Adams went to the door of Apartment 211, removed
the key from the key ring, and placed the key in the door lock. (T.T. 80.) The key operated the deadbolt lock on the front door of
Apartment 211. (T.T. 80-81; 115-16.) The rest of the keys on the key ring were placed in Appellant’s pocket, consistent with his
request of Detective Hampton. (T.T. 80-81; 120.)

City of Pittsburgh Police Officer Edward Fallert testified as an expert witness for the Commonwealth. (T.T. 146.) Officer Fallert
was a 15-year veteran of the Pittsburgh Police Department, seven years of which he was assigned to Narcotics and Vice Section,
Impact Squad, and approximately one year of which he worked in the Weed and Seed Division videotaping drug arrests. (T.T. 146.)
Officer Fallert opined as follows: (1) someone in possession of 215.44 grams of crack cocaine would not leave it where others not
involved with them had access to it because it would be taken and stolen or used; (2) latex gloves like the ones recovered from
Apartment 211 are used in drug delivery activity to keep fingerprints off of the larger baggies and scales, and to keep an individ-
ual from becoming contaminated with the crack; (3) plastic baggies are used to package narcotics; (4) digital scales are used to
weigh crack when it is being sold in grams; (5) the street value of the crack cocaine recovered from Apartment 211 is between
$21,000 and $40,000; and, (6) the 215.44 grams of crack cocaine recovered from the apartment is consistent with the “intent to
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deliver” rather than possession for personal use. (T.T. 153-159.)

DISCUSSION
I.

Appellant initially argues that Judge Sasinoski committed an abuse of discretion and/or an error of law in denying the Omnibus
Pretrial Motion and Amended Omnibus Pretrial Motion. Specifically, he argues that: the police executed a search warrant that was
unsupported by probable cause; and, the police, when serving the search warrant, violated the “knock and announce” rule.

Recently, the Supreme Court of Pennsylvania reiterated the standard of review that an appeals court applies when reviewing
the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the evidence
of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context
of the record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by
these findings and may reverse only if the court’s legal conclusions are erroneous.

Commonwealth v. Curtis Jones, 2010 WL 522825, —A.2d— (Pa. Feb. 16, 2010).

A. Probable Cause for the Search Warrant
Appellant argues that the suppression court erred in denying his motion to suppress certain evidence in the instant case on the

ground that the search warrant executed by the police was unsupported by probable cause. This issue is without merit.
Rule 203(B) of the Pennsylvania Rules of Criminal Procedure provides in relevant part: “No search warrant shall issue but upon

probable cause supported by one or more affidavits sworn to before the issuing authority in person or using advanced communi-
cation technology.” Pa.R.Crim.P. 203(B). See also, Commonwealth v. Edmunds, 586 A.2d 887, 899 (Pa. 1991) (the test of probable
cause is the “linch-pin” to determine the appropriateness of issuing a search warrant).

Recently, the Pennsylvania Supreme Court restated this test as follows: “Probable cause exists where the facts and circum-
stances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient in themselves to war-
rant a man of reasonable caution in the belief that a search should be conducted.” Curtis Jones, 2010 WL 522825, quoting
Commonwealth v. Thomas, 292 A.2d 352, 357 (Pa. 1972). In determining whether a search warrant is supported by probable cause
the reviewing court looks to the “totality of the circumstances” as set forth in the affidavit of probable cause. Curtis Jones, 2010
WL 522825 (citing Illinois v. Gates, 462 U.S. 213 (1983) and Commonwealth v. Gray, 503 A.2d 921 (Pa. 1986)). The “totality of the
circumstances” test requires that the authority issuing a search warrant

[s]imply [] make a practical, common-sense decision whether, given all of the circumstances set forth in the affidavit before
him, including the veracity and basis of knowledge of persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place…. It is the duty of a court reviewing an issuing author-
ity’s probable cause determination to ensure that the magistrate had a substantial basis for concluding that probable cause
existed. In so doing, the reviewing court must accord deference to the issuing authority’s probable cause determination, and
must view the information offered to establish probable cause in a common-sense, non-technical manner.

[…]

[Further,] a reviewing court [is] not to conduct a de novo review of the issuing authority’s probable cause determina-
tion, but [is] simply to determine whether there is substantial evidence in the record supporting the decision to issue
the warrant.

Curtis Jones, 2010 WL 522825, quoting Commonwealth v. Torres, 764 A.2d 532, 537-38, 540 (Pa. 2001).
When determining whether probable cause exists to issue a search warrant, the issuing authority is constrained by the facts

described within the four corners of the supporting affidavit. Commonwealth v. Dukeman, 917 A.2d 338, 341 (Pa.Super. 2007),
appeal denied, 594 Pa. 685 (Oct. 11, 2007) (table).

In the instant case, based on the totality of the circumstances, the probable cause affidavit (hereafter, “affidavit”) set forth infor-
mation sufficient to conclude that a fair probability existed that contraband or evidence of a crime would be found in Apartment
211. The affidavit established that on November 30, 2005 the affiant, Officer Hampton, while investigating numerous complaints
of narcotics activity in the courtyard of 2527-2441 Chauncey Drive, observed a continuous pattern of conduct that was consistent
with drug trafficking, e.g. sixteen transactions on that day alone. This location was placed under surveillance from December 1 to
December 12, 2005. The affidavit indicated that Detectives Madison, Collins, and Adams observed similar drug trafficking activi-
ty at that location during the period of surveillance including: (1) either a light-skinned black female or a short black male met
with known addicts, took money from them, knocked on the window of Apartment 211, and then entered that apartment; (2) the
black female or the black male exited the apartment 20-60 seconds later and placed an object in the hand of the waiting addict; (3)
on several occasions Defendant Eric Clark came outside, looked around, then re-entered Apartment 211. (Defendant’s Omnibus
Pretrial Motion, Attachment A, Probable Cause Affidavit.)3

The affidavit further established that Detective Hampton received information that on December 2, 2005 Detective Curry was
informed by a proven confidential informant (C.I.) that E-Dub (Eric Clark) and Terrell Childs, operating in shifts, were selling
weed, hard (crack cocaine) and heroin from Apartment 211. This C.I. had given information in the past that led to the arrests of
five (5) individuals. The C.I. also informed Detective Curry that Apartment 211 had a camera system that was used to monitor the
courtyard of the building.

Consequently, review of the affidavit and applicable Pennsylvania law indicate that the search warrant was properly issued and
the trial court did not err in denying Appellant’s motion in this regard. See Commonwealth v. Cramutola, 676 A.2d 1214, 1217
(Pa.Super. 1996) (under the totality of the circumstances test a concerned citizen’s tip of drug activity, corroborated by police sur-
veillance and statements by informant established probable cause to search premises); Commonwealth v. Corleto, 477 A.2d 863,
866 (Pa.Super. 1984) (informant’s report of criminal activity, combined with police surveillance revealing a pattern of pedestrian
drug trafficking, sufficient to establish probable cause). See also, Dukeman, 917 A.2d at 342 (under the totality of the circum-
stances standard, probable cause existed for issuance of a search warrant where the reliability of the information provided by a
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C.I. was corroborated by independent police surveillance confirming activity consistent with drug trafficking).

B. Knock and Announce Rule
Appellant argues that the suppression court erred in denying his motion to suppress certain evidence in the instant case on the

ground that the police, when serving the search warrant, violated the “knock and announce” rule. This issue is without merit.
Rule 207 of the Pennsylvania Rules of Criminal Procedure, which codifies the “knock and announce” rule, provides in relevant part:

(A) A law enforcement officer executing a search warrant shall, before entry, give, or make reasonable effort to give,
notice of the officer’s identity, authority, and purpose to any occupant of the premises specified in the warrant, unless exi-
gent circumstances require the officer’s immediate forcible entry.

(B) Such officer shall await a response for a reasonable period of time after this announcement of identity, authority, and
purpose, unless exigent circumstances require the officer’s immediate forcible entry.

Pa.R.Crim.P. 207.
The Supreme Court of Pennsylvania has recognized the following four exceptions to the requirements of the knock and

announce rule:

1. the occupants remain silent after repeated knocking and announcing;

2. the police are virtually certain that the occupants of the premises already know their purpose;

3. the police have reason to believe that an announcement prior to entry would imperil their safety; and

4. the police have reason to believe that evidence is about to be destroyed.

Commonwealth v. Carlton, 701 A.2d 143, 147 (Pa. 1997) (quotations and citations omitted).
As the rule and case law explicitly acknowledge, compliance with the knock and announce rule is not required if exigent cir-

cumstances exist. Whether exigent circumstances exist is determined based on the totality of the circumstances. Commonwealth
v. Walker, 874 A.2d 667, 674 (Pa.Super. 2005) (adopting the reasoning of the Supreme Court of the United States in United States
v. Banks, 540 U.S. 31, 37 (2003) (stressing the importance of a totality of the circumstances analysis in determining reasonableness
of the length of time police must wait after knocking and announcing their intent to execute a search warrant)).

In the instant case, the record establishes that exigent circumstances existed such that the police were not required to strictly
comply with the knock and announce rule. Specifically, when the police approached the apartment building to execute the warrant
they saw a surveillance camera in the living room window of Apartment 211. (Suppression Hearing Transcript, Feb. 11-12, 2008,
at pages 43, 48) (hereafter, “H.T.”)4 Furthermore, Detective Douglas Butler, the officer who first approached the door of Apartment
211, testified that he was concerned that someone inside the apartment knew he was at the door. (H.T. 64.) Under this circumstance
it was reasonable for the police executing the search warrant to believe that their approach to Apartment 211 was being observed,
and thus, the second exception to the knock and announce rule was satisfied. Carlton, 701 A.2d at 147. See also: Commonwealth v.
Kane, 940 A.2d 483, 489 (Pa.Super. 2007) (police must only possess “a reasonable suspicion” that knock and announce would be
futile); Commonwealth v. Davis, 480 A.2d 1035, 1042 (Pa.Super. 1984) (the police need not knock and announce where they are rea-
sonably certain the occupants of the premises are aware of their presence and purpose).

Furthermore, the police had reason to believe that announcement prior to entry would imperil their safety. Specifically,
Detective Butler testified that the apartment door was closed when he approached it, but as he knocked on the door it opened itself
because it was not locked. (H.T. 55 & 59.) When Detective Butler noticed the door was open he treated it as an “opened door threat”
and went straight in. (H.T. 63.) He was concerned that someone knew he was at the door and that officer safety was compromised.
(H.T. 64, 66.) Contributing to Detective Butler’s safety concerns was his observation that a surveillance camera was positioned in
the living room window of Apartment 211 to monitor the outside approach to the apartment. These circumstances satisfy the third
exception to the knock and announce rule. Kane, 940 A.2d at 489 (police must only possess “a reasonable suspicion” that knock
and announce would present risk of physical violence); Dean, 693 A.2d at 1363 (officers who had specific and articulable reason
to believe that they were in peril justified in departing from the knock and announce rule).

Consequently, Appellant’s arguments as to lack of probable cause in the search warrant and alleged violation of the “knock and
announce rule” are without merit.

II.
Appellant next argues that the evidence presented in the instant case was insufficient to support a conviction for Criminal

Conspiracy (Intent to Deliver). This issue is meritless.
The standard of review for a challenge to the sufficiency of the evidence is to consider the evidence in the light most favorable

to the Commonwealth, as verdict winner, including all reasonable inferences drawn from the evidence. Commonwealth v. Santiago,
980 A.2d 659, 662 (Pa.Super. 2009). A verdict of guilty is supported if the evidence establishes, beyond a reasonable doubt, that the
accused committed every element of the charged crime. Santiago, 980 A.2d at 662. Keeping in mind that the finder of fact was free
to believe all, part, or none of the evidence, where the verdict is supported by the record, the reviewing court may not substitute
its judgment for that of the finder of fact. Id.

Here, Appellant was convicted of Criminal Conspiracy (Intent to Deliver), 18 Pa.C.S. § 903(a).5 The Superior Court of
Pennsylvania has determined that in order for a conviction for criminal conspiracy to be sustained, “the Commonwealth must
establish that the defendant (1) entered into an agreement to commit or aid in an unlawful act with another person or persons, (2)
with a shared criminal intent and (3) an overt act was done in furtherance of the conspiracy.” Commonwealth v. McCall, 911 A.2d
992, 996 (Pa.Super. 2006).

The Supreme Court of Pennsylvania has recognized that “[d]irect evidence of [a] defendant’s criminal intent or the conspirato-
rial agreement…is rarely available.” Commonwealth v. Murphy, 844 A.2d 1228, 1238 (Pa. 2004). Rather, these elements are almost
always proven by circumstantial evidence, “such as ‘the relations, conduct or circumstances of the parties or overt acts on the part
of the co-conspirators.’” Murphy, 844 A.2d at 292, quoting Commonwealth v. Spotz, 716 A.2d 580, 592 (Pa. 1998). Where it is demon-
strated that the relation, conduct, or circumstances of the parties, and the overt acts of the co-conspirators, sufficiently prove an
agreement with another person or persons to commit or aid in the commission of an unlawful act, a criminal conspiracy may be
inferred. McCall, 911 A.2d at 996.
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The findings of fact set forth herein above detail the participation of Appellant in relation to the ongoing drug dealing activities
from Apartment 211. That recitation is incorporated by reference for purposes of this discussion. Briefly stated, it is clear that
Appellant and Michael Winston were engaged in a conspiracy to distribute drugs, to wit: (1) police observed drug trafficking conduct
taking place at Apartment 211 from November 30 through December 12, 2005; (2) during the course of the drug trafficking Appellant
came out of the apartment into the courtyard on at least three occasions and surveyed the area for possible police presence, and then
returned to the apartment; (3) Appellant and Winston were present in Apartment 211 at the time the search warrant was executed;
(4) when the search warrant was executed, co-conspirator Winston was sitting on the living room couch watching two monitors that
showed the area outside the apartment, including the courtyard and its approach; (5) while Winston watched the monitors, Appellant
was in the bathroom attempting to secret the cocaine; (6) someone in possession of 215.44 grams of crack cocaine would not leave it
where others not involved in the enterprise had access to it because it would be taken and stolen or used; (7) there were two sets of
keys in the apartment, one set belonged to Appellant and held the key to the apartment door’s deadbolt lock; (8) three (3) baggies con-
taining a large amount of cocaine and a digital scale were found in an unlocked pulldown access panel in the bathroom ceiling in an
unlocked lockbox; (9) cash totaling $640.00, in small denominations consistent with the sale of drugs, was recovered from Appellant’s
person; and, (10) the apartment appeared to have no purpose other than for drug trafficking. Commonwealth v. Perez, 402 A.2d 703,
708 (Pa.Super. 2007) (where the defendant was convicted of Criminal Conspiracy (Intent to Deliver), association between the alleged
conspirators, knowledge of the commission of a crime, presence at the scene of the crime, and participation in the object of the con-
spiracy, viewed in conjunction with each other and in the context in which they occurred, are relevant circumstances that may prove
criminal conspiracy). See also, McCall, 911 A.2d at 996-97 (evidence was sufficient to support conviction for possession with intent to
deliver and criminal conspiracy to deliver where the conduct of the parties and the circumstances surrounding their conduct creat-
ed a “web of evidence” linking the accused to the alleged conspiracy beyond a reasonable doubt).

The combination of direct and circumstantial evidence clearly supports the conspiracy conviction, and Appellant’s claim in this
regard is without merit.

III.
Appellant also argues that the Court committed an abuse of discretion and/or an error of law in not granting his post-trial motion

for an arrest of judgment and/or judgment of acquittal pursuant to Rule 704(B) of the Pennsylvania Rules of Criminal Procedure.
Specifically, he argues that because the Commonwealth nolle prossed the charge of Criminal Conspiracy against the named and
only co-conspirator after the close of evidence in Appellant’s case, but prior to the jury deliberations and verdict, the evidence was
insufficient beyond a reasonable doubt to convict on the charge of criminal conspiracy and such a conviction was against the weight
of the evidence.

A. Sufficiency of the Evidence
The standard of review for a sufficiency of the evidence claim as outlined in the discussion for Issue II is incorporated by ref-

erence herein. Commonwealth v. Santiago, supra at 18. Also incorporated by reference herein are the ten (10) enumerated circum-
stances set forth by the Court in Issue II that establish the existence of a criminal conspiracy. Supra at 20.

Here Appellant argues that because the charge of criminal conspiracy against co-conspirator Winston was nolle prossed, the
evidence presented to the jury was insufficient to convict him of criminal conspiracy. This argument is without merit because all
that is required to sustain a conviction for criminal conspiracy is to prove each of the elements of the crime of criminal conspira-
cy, one of which is that the defendant conspired with one or more persons to plan or commit a crime. Commonwealth v. Fremd, 860
A.2d 515, 521 (Pa.Super. 2004). Whether an alleged co-conspirator is prosecuted is irrelevant to the prosecution of a defendant.
Fremd, 860 A.2d at 521 (the path of prosecution, or non-prosecution of a defendant’s alleged co-conspirator is irrelevant to the pros-
ecution of the defendant). See also, Commonwealth v. Hatch, 611 A.2d 291, 292 (Pa.Super. 1992) (co-conspirator not entitled to
relief where a charge against one co-conspirator is nolle prossed prior to another co-conspirator’s trial).

B. Weight of the Evidence
Review of a trial court’s denial of a request for a new trial based upon a claim that the verdict is against the weight of the evi-

dence is limited to a determination of whether the trial court palpably abused its discretion in denying the motion. Commonwealth
v. Champney, 832 A.2d 403, 408 (Pa. 2003). A verdict is against the weight of the evidence when it is so 
contrary to the evidence presented that it shocks one’s sense of justice. Commonwealth v. Vandivner, 962 A.2d 1170, 1177 (Pa.
2009). A trial judge will not grant a new trial merely because there is conflicting testimony or because he would have reached a
different conclusion. Id. Rather, assessing the credibility of witnesses is the province of the jury, and the jury is free to believe all,
part, or none of the testimony presented at trial. Id.

Here, Appellant contends that the jury’s finding of guilty to the charge of Criminal Conspiracy (Intent to Deliver) was against
the weight of the evidence because the Commonwealth nolle prossed the charge of Criminal Conspiracy against the named and
only co-conspirator after the close of evidence. For the same reasons discussed supra at Part III A, this issue is also without merit.
See Commonwealth v. Fremd, 860 A.2d at 521, and Commonwealth v. Hatch, 611 A.2d at 292.

IV.
Finally, Appellant argues that Judge Borkowski committed an abuse of discretion in sentencing Mr. Clark. Specifically, he

argues that the sentence imposed was manifestly excessive, unreasonable, and unjust. He further argues that the sentence imposed
was contrary to the Sentencing Code and the fundamental norms underlying the sentencing process, on the grounds that Judge
Borkowski failed to place adequate reasons on the record for his sentencing decision, and did not consider and apply all of the rel-
evant and necessary factors to ensure that the sentence was consistent with the protection of the public, the gravity of the offense,
and the rehabilitative needs of Mr. Clark. This issue is also without merit.

A claim that a sentence is unduly harsh or excessive questions the discretionary aspect of a sentence. Commonwealth v. Khalil,
806 A.2d 415, 422 (Pa.Super. 2002). When reviewing a claim that the sentence imposed was an abuse of discretion, the appellate
court must affirm the sentence imposed unless the guidelines were improperly applied, the guideline sentence was clearly unrea-
sonable, or the sentence imposed outside the guidelines was unreasonable. 42 Pa.C.S.A. § 9781(c); Commonwealth v. Dodge, 859
A.2d 771, 778 (Pa.Super. 2004). In considering whether a particular sentence is clearly unreasonable or unreasonable, the review-
ing court must consider the underlying circumstances of the case, the defendant’s background and characteristics, and the trial
court’s opportunity to review the presentence report, the sentencing guidelines, and to observe the defendant. Id.

Appellant was convicted of Criminal Conspiracy (Intent to Deliver), 18 Pa.C.S.A. § 903(a), which carried a maximum penalty of
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ten (10) years incarceration.6 This Court imposed a sentence of 5-10 years incarceration.
The record in this matter clearly demonstrates that before imposing sentence, this Court reviewed and considered: (1) the sen-

tencing guidelines,7 Commonwealth v. Walls, 926 A.2d 957, 964-965 (Pa. 2007); (2) the statutory factors that attach to every sen-
tencing scheme, 42 Pa.C.S.A. § 9721(b); and (3) the presentence report which detailed Appellant’s personal and criminal history.
Sentencing Transcript, January 26, 2009, at 11-12 (hereafter “S.T.”). Commonwealth v. Hyland, 875 A.2d 1175, 1184 (Pa.Super.
2005) (sentencing court required to consider the particular circumstances of the offense and the character of the defendant), This
Court also considered the rehabilitative needs of Appellant, the impact of the crime on the community, and future protection of the
community in terms of drug activity and the potential violence sometimes associated with it. (S.T. 11-12.) Finally, this Court noted
the ongoing nature of the drug activity, Appellant’s participation as a co-conspirator in the ongoing drug activity, and the amount
of drugs that were sold during the enterprise. (S.T. 12.) Commonwealth v. Fish, 752 A.2d 921, 923 (Pa.Super. 2000) (a sentence
should not be disturbed where it is evident that the sentencing court was aware of sentencing considerations and weighed the con-
siderations in a meaningful fashion).

Consequently the sentence imposed by this Court was appropriate under the circumstances of this case and Appellant’s claim
in this regard is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 26, 2010
1 While the record indicates that the Suppression Court denied Appellant’s suppression motion, there are no factual findings of
record in this matter. Consequently this Court has reviewed the record of the suppression hearing and entered findings of fact and
conclusions of law consistent with the Suppression Court’s ruling.
2 A touter is someone who works for or works with persons that sell narcotics. (T.T. 53.) The touter is a dealer, but also is the mid-
dleman in a drug transaction. (T.T. 150.) She finds a buyer for drugs then goes to the dealer, obtains the drugs and delivers them
to the buyer in exchange for money. (T.T. 150.) The touter then takes the money to the dealer. (T.T. 150.)
3 At the suppression hearing neither the Commonwealth nor Appellant marked and requested admission of the Affidavit of
Probable Cause now at issue. Consequently the only resource of record for that document to this Court is the Defendant’s Omnibus
Pretrial Motion and the original warrant which is part of the Clerk of Courts file. Both will be part of the reproduced record which
will be available to the Superior Court.
4 The police had prior knowledge provided by a proven confidential informant that Apartment 211 had a camera system that was
used to monitor the courtyard of the building. (Defendant’s Omnibus Pretrial Motion, Attachment A, Probable Cause Affidavit.)
5 Section 903(a) provides:

A person is guilty of conspiracy with another person or persons to commit a crime if with the intent of promoting or facil-
itating its commission he:

(1) agrees with such other person or persons that they or one or more of them will engage in conduct which consti-
tutes such crime or an attempt or solicitation to commit such crime; or

(2) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solic-
itation to commit such crime.

18 Pa.C.S.A. §903(a).
6 Section 905(a) provides, “[A]ttempt, solicitation and conspiracy are crimes of the same grade and degree as the most serious
offense which is attempted or solicited or is an object of the conspiracy.” 18 Pa.C.S.A. § 905(a). In the instant case the object of
Appellant’s conspiracy was the intent to deliver 216.07 grams of crack cocaine, which is a felony. 35 P.S. § 780-113(a)(30);(f)(1.1).
7 The guideline ranges were as follows: mitigated (36 months); standard (48-60 months); aggravated (60 months). 

Elizabeth MacDonald, individually and as
Executor of the Estate of James T. MacDonald v.

Jefferson Regional Medical Center and Courtney Bittner
Summary Judgment—Hearsay

1. Summary judgment granted to defendants in claim alleging negligence for allowing patient to fall in hospital bathroom
because plaintiff could not prove that Plaintiff ’s decedent fell in the hospital bathroom.

2. Statements relied upon by Plaintiff to establish the decedent’s fall were admissible hearsay pursuant to Pennsylvania Rule
of Evidence 801 et seq.

3. The Court did not consider other theories of recovery because Plaintiff did not have expert testimony to support those theories.
(I. M. Lundberg)

Charles P. McCullough for Plaintiff.
Jennifer M. Kirschler for Defendants.
No. GD 08-014690. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
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OPINION
Strassburger, J., May 14, 2010—Plaintiff Elizabeth MacDonald, executrix for the Estate of James MacDonald, initiated this suit

against Defendants Jefferson Regional Medical Center (“Jefferson”) and Courtney Bittner (“Bittner”) by writ of summons on July
21, 2008. The complaint was filed on October 24, 2008, alleging Defendants were negligent for allowing Mr. MacDonald to fall in
the hospital bathroom on July 4, 2007 resulting in a head injury culminating in his death on August 26, 2007.

On August 19, 2009, Defendants filed a motion for summary judgment and argument was scheduled before the Honorable
Judith Olson on October 13, 2009. On December 1, 2009, Judge Olson ordered “Defendants’ Motion for Summary Judgment is
denied without prejudice. Defendants may renew said Motion at any time up to and including trial once all discovery is complet-
ed.” Trial was scheduled for March 11, 2010. On February 18, 2010, I granted Defendants’ motion to schedule summary judgment
argument on this case in front of me on March 5, 2010. On March 5, 2010, I issued an order granting Defendants’ motion for sum-
mary judgment because Plaintiff could not prove that Plaintiff ’s decedent actually fell.

On March 16, 2010, Plaintiff filed a Notice of Appeal from that order. On the same day, I ordered Plaintiff to file a concise state-
ment of matters complained of on appeal pursuant to Pa. Rule of Appellate Procedure 1925(b). On April 6, 2010, Plaintiff filed her
concise statement with the following issues:

1. The Court has abused its discretion and committed error of law by entering summary judgment against Plaintiff.

2. The Court abused its discretion and committed error of law by entering summary judgment against Plaintiff by deter-
mining, in advance of trial, that all evidence Plaintiff had to proffer regarding the fall suffered by her late husband at the
hands of defendants was inadmissible hearsay. It was an abuse of discretion and error of law to make such a ruling in
advance of trial when all the evidence had yet to be proffered.

3. The Court abused its discretion and committed error of law not applying the proper standard for entry of a summary
judgment against plaintiff, i.e. that there were serious factual issues in dispute and that in such instances summary judg-
ment is inappropriate (citations omitted).

4. The Court abused its discretion and committed error of law by misapplying the decision in Botkin v. Metropolitan Life
Insurance Company, 907 A.2d 641 (Pa.Super. 2006).

5. The Court abused its discretion and committed error of law by denying Plaintiff the opportunity to establish material
facts at trial through circumstantial evidence, which included deposition testimony from one of Defendant Jefferson
Regional Medical Center’s employees, Patrick Jones, that clearly contradicted the deposition testimony of Defendant
Bittner. Hence the Court denied Plaintiff the opportunity to demonstrate at trial that Defendant Bittner was lying, in vio-
lation of the Nanty-Glo Rule.

6. The Court abused its discretion and committed error of law by entering summary judgment on the basis of only one
issue, i.e., a fall suffered by Plaintiff ’s late husband, and in so doing, ignored other theories of recovery that had been set
forth in the Complaint and in subsequent pleadings and that were raised at oral argument.

7. The Court abused its discretion and committed error of law by entering summary judgment despite the evidence of
record that demonstrated Defendants’ negligence.

8. Plaintiff also reserves the right, to raise such other matters on appeal as may arise from a further review of the record,
or as may arise due to subsequent pleadings or further orders, opinions or memoranda from the Court.

In ADP, Inc. v. Morrow Motors Inc., 969 A.2d 1244, 1246 (Pa.Super. 2009), the Superior Court explained its standard of review
on appeal from the grant of a motion for summary judgment:

Our standard of review on an appeal from the grant of a motion for summary judgment is well-settled. A reviewing court
may disturb the order of the trial court only where it is established that the court committed an error of law or abused
its discretion. As with all questions of law, our review is plenary. In evaluating the trial court’s decision to enter sum-
mary judgment, we focus on the legal standard articulated in the summary judgment rule. Pa.R.C.P. 1035.2. The rule
states that where there is no genuine issue of material fact and the moving party is entitled to relief as a matter of law,
summary judgment may be entered. Where the non-moving party bears the burden of proof on an issue, he may not
merely rely on his pleadings or answers in order to survive summary judgment. Failure of a non-moving party to adduce
sufficient evidence on an issue essential to his case and on which he bears the burden of proof establishes the entitle-
ment of the moving party to judgment as a matter of law. Lastly, we will review the record in the light most favorable to
the non-moving party, and all doubts as to the existence of a genuine issue of material fact must be resolved against the
moving party.

Plaintiff ’s issue numbers 1, 2, 3, 5, and 7 all basically state that I should not have granted summary judgment in favor of
Defendants. In my order granting summary judgment, I specifically stated that I did so because Plaintiff could not prove that Mr.
MacDonald fell in the hospital bathroom. The summary judgment standard states that “failure of a non-moving party to adduce
sufficient evidence on an issue essential to his case and on which he bears the burden of proof establishes the entitlement of the
moving party to judgment as a matter of law.” Id.

The following evidence is all Plaintiff could offer to prove that Mr. MacDonald fell. Plaintiff ’s expert, Dr. Cyril Wecht, in his
narrative report, states that “Based upon the personal statements of both Mrs. MacDonald and Dr. Brooks, the patient suffered a
fall, striking his head. The posterior fossa/cerebellar hemorrhage can be attributed to that injury.”

Both statements relied upon by Dr. Wecht are inadmissible hearsay pursuant to Pennsylvania Rule of Evidence 801 et. seq.
Hearsay “is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Pa.R.E. 801(c). “Hearsay is not admissible except as provided by these rules, or other rules pre-
scribed by the Pennsylvania Supreme Court, or by statute.” Id. at 802.

The first statement relied upon by Plaintiff is from Mrs. MacDonald. She testified at her deposition extensively on this issue
(Deposition of Elizabeth MacDonald on July 30, 2009, pages 57-59):

Q. Your husband died in August and at that time the CT scan showed a subdural hematoma. What is the basis for your
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allegation that that subdural hematoma occurred on July 4th?

A. He was in the bathroom alone and went into respiratory arrest. From what he told me, he had to pull himself up from
the floor. I don’t think he remembered very much between the time he was on the floor until the time he pulled the cord.

Q. But you have no reason to know that he hit his head other than what you’re saying, that he had the subdural hematoma
in August. That’s your only basis for believing that he hit his head.

Q. You did not see him hit his head in the bathroom; correct?

A. No.

Q. None of the nurses told you that he hit his head in the bathroom?

A. No.

Q. He did not tell you that he hit his head in the bathroom?

A. No.

Q. There was no other healthcare provider that cared for your husband from July 4th until August 25th that told you that
he hit his head in the bathroom?

A. No.

By Mr. McCullough (Plaintiff ’s Attorney): Did he tell you he fell in the bathroom?

A. Yes.

Q. Did he fall face down or on the side? Did he tell you how he fell?

A. No.

Q. When did your husband tell you that he woke up on the floor and pulled himself to the toilet? Is that what he told you?

A. Yes.

Q. When did your husband tell you that?

A. As soon as they took him off the ventilator after his valve replacement.

Q. So he was still in the hospital?

A. Yes. And this was on July the 5th.

For Mrs. MacDonald to testify about what Mr. MacDonald told her about his alleged fall would be hearsay, and therefore inadmissible.
The second statement relied upon by Plaintiff is from Dr. James Brooks, Mr. MacDonald’s former physician. Dr. Brooks’ letter

states that Mr. MacDonald had not been a patient since Dr. Brooks retired in 2001. Dr. Brooks’ statement relays that Mr. MacDonald
told Dr. Brooks in early August 2007 that he, Mr. MacDonald, “walked into the shower, closing the door, and the next thing he
remembered was waking up on the floor with his body blocking the door, then crawling and reaching up to pull the emergency
cord.” This statement falls squarely into the definition of hearsay. Plaintiff attempts to couch it as a statement for the purposes of
medical diagnosis or treatment pursuant to Pa.R.E. 803(4). However, Dr. Brooks had been retired from practice for six years when
Mr. MacDonald made these statements in early August 2007 – a month after the incident in question. Furthermore, these state-
ments were made in a car on the way back from a doctor’s appointment on which Dr. Brooks accompanied Mr. MacDonald as a
friend. Based on these two factors alone, the statement from Dr. Brooks is hearsay and does not fall into the 803(4) exception.

Plaintiff, in issue number 5, also argues that circumstantial evidence presented at trial would show that Mr. MacDonald fell.
The other testimony at trial would have been from Defendant Courtney Bittner, the nurse who allegedly made Mr. MacDonald
shower by himself and Patrick Jones, the nurse who found Mr. MacDonald.

Because Plaintiff did not include the depositions of either Bittner or Jones in his response to the Motion for Summary Judgment,
this court could find that their testimony would not have helped Plaintiff.

Plaintiff’s issue number 4 states that I misapplied the decision in Botkin v. Metropolitan Life Insurance Company, 907 A.2d 641
(Pa.Super. 2006). In Botkin, the Superior Court affirmed a trial court’s grant of summary judgment in favor of defendants in part
because “a motion for summary judgment cannot be supported or defeated by statements that include inadmissible hearsay evidence.”
Id. at 649. In fact, the holding in Botkin is directly on point, and Plaintiff does not explain how I misapplied this holding in Botkin.

Plaintiff ’s issue number 6 states that I should have considered other “theories of recovery.” I did not consider other theories of
recovery because Plaintiff did not have expert testimony to support these theories.

For the foregoing reasons, the Superior Court should affirm this court’s order.

Strassburger, J.
May 14, 2010

Stuart Irwin v. Matthews International Corporation
Non-competition Covenants—Injunctive Relief—Terminated Employment

1. The Court evaluated each of the preliminary injunction prerequisites and concluded as a matter of law that Plaintiff met all
elements necessary to establish entitlement to preliminary injunctive relief.

2. The termination of the employee Plaintiff was found to be one of the determining factors considered by the Court in assess-
ing the unreasonableness of enforcing the restrictive covenants under the facts and circumstance.
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3. The relative harm to the employer was insignificant and a denial would have imposed a significant hardship on the terminat-
ed employee because of the combined geographic scope of the non-competition covenants preventing him from working in special-
ized death care industry throughout the entire world and thereby eliminating the terminated employee from making a living in his
established line of work and from accepting offered employment in that field.

(I. M. Lundberg)
Ronald D. Barber and Julie A. Aquino for Plaintiff.
Brian T. Himmel and Justin H. Werner for Defendant.
No. GD 09-022732. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION

A. SUMMARY
Ward, J., May 12 2001—On December 7, 2009, Plaintiff Stuart Mr. Irwin (“Irwin”) filed a Complaint for Declaratory Judgment

and Injunctive Relief against Defendant Matthews International Corporation (“Matthews”), his former employer, to determine his
rights under two employment contracts in which he covenanted, inter alia, that upon termination of his employment, he would not
compete or solicit customers of Matthews International throughout the entire world for a period of two years. Prior to accepting
an offer of employment with his new employer, Biondan SpA, Mr. Irwin moved for and obtained an injunction from this Court that
preliminarily enjoined enforcement of certain non-competition covenants until the merits of his declaratory judgment action could
be decided. Under the facts presented at the preliminary injunction hearing, Mr. Irwin was entitled to obtain a preliminary judi-
cial determination that such restrictive covenants were unenforceable. Mr. Irwin need not have waited to bring these issues before
the Court by breaching the agreement and then defending himself (and possibly his new employer) against the former employer’s
action for the breach.

B. INTRODUCTION
On February 25, 2010, this Court held the hearing on Plaintiff ’s Motion for Preliminary Injunction (the “Hearing”). The Hearing

was transcribed to create the notes of transcript of the courtroom proceedings (hereinafter “N.T.”). Plaintiff testified on behalf of
himself. (N.T. at pp. 3-69). Defendant elicited testimony from Robert Newcombe, former supervisor of Mr. Irwin as Vice President
Sales and Marketing of Bronze Division for Matthews International. (N.T. at pp. 69-93). At the Hearing, Defendant also elicited tes-
timony from Marcy Lynn Campbell, Regional Human Resources Manager for Matthews. (N.T. at pp. 93-100). Deposition tran-
scripts of Mr. Newcombe and James Doyle, Group President of Memorialization for Matthews International were submitted.
(Hearing Exhibits 10 and 11).

On Friday, February 26, 2010, based upon consideration of the testimony, the exhibits and the evidence presented at the
Hearing, this Court entered its order granting Plaintiff ’s Motion for Preliminary Injunction (the “Preliminary Injunction Order”),
which is the subject of this appeal. The Preliminary Injunction Order states, in relevant part:

AND NOW, this 25th day of February 2010, IT IS HEREBY ORDERED that until further order of court Defendant
Matthews International Corporation is preliminarily enjoined from enforcing the 1994 Agreement executed between
Defendant Matthews International Corporation and Plaintiff Stuart Irwin.

IT IS FURTHER HEREBY ORDERED that until further order of court Defendant Matthews International
Corporation is preliminarily enjoined from enforcing the Covenant Not to Compete After Termination of Employment and
the Customer Non-Solicitation provisions contained in Sections 2(b) and 2(c) of the 2008 Agreement executed between
Defendant Matthews International Corporation and Plaintiff Stuart Irwin.

On Monday, March 1, 2010, Mr. Irwin posted the $2,000 bond required pursuant to the Preliminary Injunction Order to effectuate
the injunction.

On March 10, 2010, Matthews filed its timely Notice of Appeal. On March 30, 2010, as directed by this Court, Matthews filed its
Statement of Matters Complained of on Appeal. On April 8, 2010, this Court denied Defendant’s Application for Suspension of
Injunction Pending Appeal. This Opinion sets forth reasonable grounds for why the matters complained of on appeal have no merit.

C. FACTUAL BACKGROUND
Mr. Irwin is an individual residing in Thornburg, Pennsylvania. (N.T. at p. 4). He is married with two children. (N.T. at pp. 4-5).

His wife works for the United States Department of Justice. (Id.). Mr. Irwin received a Bachelor of Science degree in Geology from
the University of Pittsburgh in 1985. (N.T. at p. 5). He received a Master of Business Administration degree from the University
of Pittsburgh in 1987. (Id.). He was employed by Matthews International for the last fifteen years at a salary of under $100,000.
(N.T. at pp. 8-9, 20-21).

Matthews International has its corporate headquarters in Pittsburgh, Pennsylvania. (Hearing Exhibit 4). Matthews is a design-
er, manufacturer and marketer principally of cast bronze memorials and other memorialization products used primarily in the ceme-
tery and funeral home industries in the United States of America, Canada, Europe and Australia. (Id.). Matthews also manufactures
and markets cast bronze and aluminum architectural products used to identify or commemorate people, places and events. (Id.).

Mr. Irwin was employed as a Product Manager of Matthews International for about fourteen years, from 1994 until 2008. (N.T.
at p. 8). On October 3, 1994, two days after Mr. Irwin began his initial employment with Matthews International, Mr. Irwin signed
an employment agreement, which contained, inter alia, non-competition restrictive covenants (the “1994 Agreement”). (Hearing
Exhibit 1; N.T. at p.7). In his role as Product Manager, Mr. Irwin did marketing research, competitive research, and managed prod-
uct lines for Matthews International, but was not the primary customer contact person within Matthews International. (N.T. at p.
6). As Product Manager, Mr. Irwin was primarily involved with granite, mausoleum, memorialization, and specialty ethnic prod-
ucts. (N.T. at p. 9).

On October 1, 2008, Mr. Irwin was promoted to the position of Eastern District Sales Manager of Matthews International’s
Bronze Division for Northeastern United States and Eastern Canada. (N.T. at pp. 10-11, 20). In his role as Eastern District Sales
Manager, Mr. Irwin’s responsibilities included increasing Matthews’ market share, protecting existing market share, evaluating
the talent of his regional managers, and contacting customers. (N.T. at pp. 11-12). On November 27, 2008, in conjunction with his
promotion, Mr. Irwin signed a second employment agreement, titled “Confidentiality, Non-Solicitation, Non-Competition, and
Intellectual Property Agreement,” which contained, inter alia, non-competition restrictive covenants1 (the “2008 Agreement”).
(Hearing Exhibit 4; N.T. at pp. 17, 43-44). Mr. Irwin’s January 23, 2009 Earnings Statement shows that he received a ten (10%) per-
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cent salary increase plus a one time bonus, paid retroactively to October 1, 2008, for the promotion and as consideration for sign-
ing the 2008 Agreement. (Hearing Exhibit D; N.T. at pp. 95-98).

A telling summary of Mr. Irwin’s Talent Assessment Ratings related to his job performance at Matthews International took place
in January - February of 2009. (Hearing Exhibit 10 at p. 21, Newcombe Deposition Exhibit 3 at p. MAT-IRW 0112-0116). Mr. Irwin
received the Talent Forecast assessment rating of “Limited.” (Id. at p. MAT-IRW 0116). A Talent Forecast of “Limited” was the low-
est assessment of nine possible ratings (Id. at p. MAT-IRW 0114). Mr. Irwin’s Talent Assessment Ratings also included the follow-
ing unfavorable comments in the “Key Developmental Needs” section specific to his job performance as a district sales manager:

• Cocky and know it all; Does not listen well; Will not allow himself to be questioned
• Not fact based; Emotion based; Not completes due diligence
• Screws up everything he touches; Requires that work needs to be redone by others
• Changes style but then flips back to old habits
• Not respected by customers
• Tries to over step the policies; Avoids SOX requirements
• Misrepresents himself to others

(Id. at p. MAT-IRW 0116) (emphasis added).
On October 23, 2009, after Mr. Irwin had been working for Matthews International as a district sales manager for about a year,

Mr. Newcombe and Ms. Campbell informed him that he was being terminated and permanently laid off of work. (Hearing Exhibit
10 at pp. 14-15; N.T. at pp. 25-26, 79-80). The reason Mr. Irwin was given for his termination was that, as a result of a corporate
restructuring of Matthews’ sales organization, the number of district sales managers would be reduced from four to three, and
therefore, his sales position was being eliminated. (Id.). Mr. Irwin was not terminated for cause. (N.T. at p. 79). Rather, his termi-
nation reflected an economic determination on the part of Matthews International that the other district sales managers were
either performing at a higher level, or had a greater upside potential. (N.T. at 80). Mr. Irwin was told that there were no other posi-
tions available for him at Matthews International. (N.T. at pp. 26, 80).

Enforcement of Section 2(b) of the 2008 Agreement would prohibit Mr. Irwin from working in the death care or memorializa-
tion industry, in a nine state area of the Northeastern United States, for a period of two years following his termination. (Hearing
Exhibit 4; N.T. at pp. 36-37). Section 2(b) of the 2008 Agreement states as follows:

2. Non-Competition and Other Provisions.

b. Covenant Not to Compete After Termination of Employment.
The Employee acknowledges and agrees that Matthews’ bronze memorialization and architectural business is interna-
tional in scope and that Matthews solicits business from and does business with customers located throughout the United
States, Canada, Mexico, Europe, Australia and China. As the District Sales Manager for the Northeast and/or the Eastern
Region, the Employee agrees that he shall be responsible for directing, coordinating and managing all sales activities and
initiatives for the Bronze Division of Matthews in the sates [sic] of: Pennsylvania, New York, West Virginia, Virginia,
Maine, New Hampshire, Massachusetts, Connecticut and New Jersey (the “Sales Territory”), and for a period of two (2)
years after termination of the Employee’s employment, and at any location within the Sales Territory, the Employee will
not, directly or indirectly, engage in, consult with, or have any interest in any business, firm, person, partnership or cor-
poration, whether as employee, officer, director, agent, security holder, creditor, consultant, or otherwise, which engages
in a business competitive with any of the bronze memorialization and/or architectural business of Matthews.

(Hearing Exhibit 4 at pp. 5-6).
Section 2(c) of the 2008 Agreement is even more restrictive. Section 2(c) effectively prohibits Mr. Irwin from competing in the

death care or memorialization industry throughout the entire world, with no geographical limitations, for a period of two years fol-
lowing his termination, stating as follows:

2. Non-Competition and Other Provisions.

c. Customer Non-Solicitation. The Employee acknowledges and agrees that, for a period of two (2) years after the termi-
nation of the Employee’s employment, the Employee will not have direct or indirect contact with any of the Bronze
Division of Matthews’ then-current customers, with any of the Bronze Division of Matthews’ former customers, or with
any prospective customers to which the Bronze Division of Matthews has submitted bids or proposals or from which the
Bronze Division of Matthews has actively solicited business, where that contact has either of the following purposes
(which need not be the sole or primary purpose): (1) selling or otherwise providing any type of product or service that
the Bronze Division of Matthews is in the business of selling or otherwise providing, or (2) encouraging the current, for-
mer, or prospective customer to cease business with Matthews, or to curtail its business with Matthews, or not to com-
mence doing business with Matthews.

(Hearing Exhibit 4 at pp. 6-7). Although Section 2(c) is labeled as a “Customer Non-Solicitation” provision, a careful reading of
Section 2(c) reveals that it is another non-competition restrictive covenant.2

Matthews International attempted to have Mr. Irwin sign a third employment agreement upon termination, titled “Confidential
Separation Agreement and General Release”(the “Release”). (Hearing Exhibit 5; N.T. at pp. 33-34). Mr. Irwin refused to sign the
Release. (N.T. at pp. 26-27). The Release contained additional non-competition restrictive covenants similar to those he had signed
after receiving his promotion in 2008 that would have seriously restricted his ability to work in the death care or memorialization
industry. (Hearing Exhibit 5, Section 8, at pp. 5-6).

After his termination, Irwin began receiving unemployment compensation. (N.T. at p. 42). He also engaged in a job search that
included enrolling in the Pennsylvania Career Link program and going to seminars, but he was never offered any outplacement
from those efforts. (N.T. at pp. 28-29). In addition, he pursued contacts with other employers in the death care industry. (Id.).
Significantly, in October of 2009, at a National Funeral Directors Association trade show convention, Mr. Doyle, who was Mr.
Irwin’s direct supervisor at Matthews from approximately June 2008 to January 2009, told an employee of Biondan North America,
Inc. (“Biondan”), another supplier of memorial products in the death care industry, that Mr. Irwin “probably wouldn’t be in the
industry” because he had a “non-compete” with Matthews. (Hearing Exhibit 11 at pp. 9-11).
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Shortly before his termination, Mr. Irwin received an inquiry from Biondan concerning a potential job opportunity. (N.T. at pp.
28-29, 35). After his termination, he began employment negotiations with Biondan, disclosing the existence of the non-competition
covenants and providing a copy of the 2008 Agreement. (Id.). On November 11, 2009, Biondan provided a written job offer to Mr.
Irwin to work as a Sales Manager in the “Western half of the United States and in Canada” at an annual salary of $70,000 subject
to Mr. Irwin obtaining a judicial determination that an acceptance of that offer did not breach the 2008 Agreement. (Hearing
Exhibit 7). On its face, the Biondan offer of employment was open for acceptance until December 31, 2009. (Id.).

On January 13, 2010, after the first Biondan offer had expired, Mr. Irwin received a similar $70,000 offer from Biondan’s par-
ent company, Biondan SpA, to work as a Sales Manager for “the United States and Canada.” (Hearing Exhibit 8). The Biondan SpA
offer was also subject to Mr. Irwin obtaining a judicial determination that an acceptance of that offer did not breach the 2008
Agreement. (Id.). The Biondan SpA offer was open for acceptance only until March 1, 2010. (Id.). The introductory paragraph of
the Biondan SpA written offer dated January 13, 2010 states:

Dear Stuart Irwin:
It is my pleasure to extend to you an Offer of Employment on behalf of Biondan SpA (hereinafter “Company”). This
within Offer of Employment is open for acceptance until March 1, 2010, and is subject to you obtaining a judicial
determination that an acceptance of this Offer of Employment does not breach the terms of a non-competition agree-
ment entered into with Bronze Division of Matthews International Corporation (hereinafter “Matthews”) and signed
on November 27, 2008.

(Id.) (emphasis added). Matthews International’s witness, Mr. Newcombe, testified at the Hearing that he considered Biondan SpA
to be a competitor and that acceptance of an offer from a competitor would cause Matthews International to litigate if necessary
to protect its “interests.” (N.T. at pp. 88, 90-92).

At the Hearing, the following testimony of Mr. Irwin transpired:

Q. What would be the impact on your career path if you were unable for a two-year period to work in the death care industry?

A. Well, both of these companies are offering good offers, and I don’t know if they will be around two years from now, and
I may not be able to get back into the industry in the capacity that I would like to. Two years is a long time, and a lot can
change in that amount of time. I would like to go back to work.

Q. Are you working right now?

A. No, sir.

Q. How is that impacting you?

A. I hate it. I used to get up in the morning with a sense of pride, and I don’t have that right now.

(N.T. at pp. 32-33).
Following the Court’s issuance of the Preliminary Injunction Order on February 26, 2010, Mr. Irwin accepted the employment

offer of Biondan SpA that was to expire after March 1, 2010. (See Plaintiff ’s Response to Defendant’s Application for Suspension
of Injunction Pending Appeal at Paragraph 5, and Verifications thereto).

D. DISCUSSION
The Supreme Court of Pennsylvania has stated that appellate review of “…a trial court’s order granting or denying preliminary

injunctive relief is highly deferential.” Warehime v. Warehime, 860 A.2d 41, 46 (Pa. 2004) (citation omitted). “This highly deferen-
tial standard of review states that in reviewing the grant or denial of a preliminary injunction, an appellate court is directed to
examine the record to determine if there were any apparently reasonable grounds for the action of the court below.” Id. (internal
quotations omitted). As the Supreme Court of Pennsylvania reiterated in Warehime:

There are six ‘essential prerequisites’ that a party must establish prior to obtaining preliminary injunctive relief. The
party must show: 1) that the injunction is necessary to prevent immediate and irreparable harm that cannot be adequate-
ly compensated by damages; 2) that greater injury would result from refusing an injunction than from granting it, and,
concomitantly, that issuance of an injunction will not substantially harm other interested parties in the proceedings; 3)
that a preliminary injunction will properly restore the parties to their status as it existed immediately prior to the alleged
wrongful conduct; 4) that the activity it seeks to restrain is actionable, that its right to relief is clear, and that the wrong
is manifest, or, in other words, must show that it is likely to prevail on the merits; 5) that the injunction it seeks is reason-
ably suited to abate the offending activity; and, 6) that a preliminary injunction will not adversely affect the public inter-
est. The burden is on the party who requested preliminary injunctive relief…

Id., 860 A.2d at 46-47 (citation omitted).

Here, this Court has evaluated each of the preliminary injunction prerequisites set forth in Warehime. We find that Mr.
Irwin has met all of the elements necessary to establish entitlement to preliminary injunctive relief.

1. Immediate and Irreparable Harm
Mr. Irwin met his burden of proving irreparable harm absent entry of preliminary injunctive relief as a result of Mr. Irwin’s inabil-

ity to accept the offer of employment extended to him on behalf of Biondan SpA. The plain language of the Biondan SpA offer dated
January 13, 2010 makes clear that the offer was open for acceptance only until March 1, 2010, and was subject to Mr. Irwin obtaining
a judicial determination that an acceptance of this offer did not breach the terms of the 2008 Agreement. The harm was immediate
as the Biondan SpA offer was to expire at the end of the day on March 1, 2010 (within days of the Hearing on February 25, 2010).

We find that Mr. Irwin would have faced immediate and irreparable harm if Matthews International had not been preliminari-
ly enjoined from enforcing the non-competition provisions at issue. See Allegheny Anesthesiology Assoc. v. Allegheny General
Hospital, 826 A.2d 886, 893 (Pa.Super. 2003) (preliminary injunction was necessary to prevent immediate and irreparable harm to
nurses who had an important interest in being able to earn a living in their chosen profession). See also Goldhaber v. Foley, 519
F.Supp. 466, 475 (E.D.Pa. 1981) (removal of court reporters from their established careers constituted irreparable harm). By the
time a permanent injunction is ruled upon, there may no longer exist any offers of employment for Mr. Irwin in his established
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career. The course of Mr. Irwin’s career would have been irreparably harmed without the issuance of preliminary injunctive relief.
The preliminary injunction is necessary to prevent immediate and irreparable harm that cannot be adequately compensated by
monetary damages.

2. Balance of the Harms
Generally, a court’s determination of the reasonableness of a restrictive covenant involves a balancing of the competing inter-

ests of the employer’s need for protection against the hardship of the restriction to be imposed upon the former employee.
Insulation Corp. of America v. Brobston, 667 A.2d 729, 734 (Pa.Super. 1995), alloc. denied, 637 A.2d 285, cert. denied, 115 S.Ct. 904
(1995). As demonstrated at the Hearing, enforcing the restrictive covenant against Mr. Irwin would impose serious hardship on
him and his family. “[In] weighing…the employer’s need for protection…against the hardship of the restriction to be imposed upon
the employee,” undue hardship to the employee may be found where the employee “…may encounter difficulty in transferring his
particular experience and training to another line of work, and…may find it difficult to uproot himself and his family in order to
move to a location beyond the area of potential competition with his former employer.” Brobston, 667 A.2d at 734, quoting Morgan’s
Home Equipment Corp. v. Martucci, 136 A.2d 838, 846 (Pa. 1957).

In Brobston, the Superior Court of Pennsylvania was “…called on to determine whether enforcement of a two-year, three hun-
dred mile ‘non-competition’ covenant in a employment contract is reasonable where the former employee was terminated for poor
performance and the employer’s proprietary business information was already protected under injunctive enforcement of a ‘non-
disclosure’ covenant of the same agreement.” Id. at 730. The Superior Court reversed the trial court’s decision to enforce the non-
competition covenant of the agreement. Id. at 731. The Brobston appellate court was of the opinion that because the trial court prop-
erly “…granted equitable relief vis-a-vis the confidential information, the trial court’s enforcement of the non-competition
covenant would be unnecessary to protect [employer’s] interests and be unfairly oppressive to [employee’s] ability to earn a liv-
ing.” Id. at 735. The Superior Court of Pennsylvania found the employee’s firing to be an important factor by stating:

[t]he employer who fires an employee for failing to perform in a manner that promotes the employer’s business interests
deems the employee worthless. Once such a determination is made by the employer, the need to protect itself from the
former employee is diminished by the fact that the employee’s worth to the corporation is presumably insignificant.
Under such circumstances, we conclude that it is unreasonable as a matter of law to permit the employer to retain unfet-
tered control over that which it has effectively discarded as worthless to its legitimate business interests.

Id. The Brobston appellate court continued this line of reasoning in a footnote:

This conclusion would remain the same even if it were determined that Brobston was legitimately terminated for eco-
nomic reasons. The same reasoning applies under that scenario, i.e., where an employer determines that its “bottom-line”
is best protected without the employee on the payroll However, it must be kept in mind that reasonableness is determined
on a case-by-case basis. (citation omitted)

Id., Footnote 6.

The Brobston appellate court further stated:

It bears noting that there is a significant factual distinction between the hardship imposed by the enforcement of a restric-
tive covenant on an employee who voluntarily leaves his employer and that imposed upon an employee who is terminat-
ed for failing to do his job. The salesman discharged for poor sales performance cannot reasonably be perceived to pose
the same competitive threat to his employer’s business interests as the salesman whose performance is not questioned,
but who voluntarily resigns to join another business in direct competition with the employer. (citation omitted)

Id. at 735-736.

The Brobston appellate court determined that, in deciding a request for preliminary injunctive relief, a court should consider
the circumstances surrounding the former employee’s termination, a factor which affects both the legitimacy of the employer’s
interests and the degree of hardship imposed upon the departing employee, stating as follows:

Accordingly, because the circumstances under which the employment relationship is terminated are an important factor
to consider in assessing both the employer’s protective interests and the employee’s ability to earn a living, i.e. the rea-
sonableness of enforcing the restrictive covenant, [the former employee’s] firing should have been included in the trial
court’s determination of reasonableness.

Id. at 737.

In All-Pak, Inc. v. Johnson, 694 A.2d 347 (Pa.Super. 1997), the Superior Court of Pennsylvania emphasized that in Brobston: “We
held that the fact that the employee was terminated, rather than quit voluntarily, was an important factor when considering the
enforceability of a restrictive covenant…. We emphasized, however, that the reasonableness of enforcing such a restriction is deter-
mined on a case by case basis.” Id. at 352. Accordingly, this Court does interpret Brobston as creating an absolute and automatic
bar, as a matter of law, to enforcement of non-competition covenants against a terminated employee. However, here, the termina-
tion of Mr. Irwin was found to be a determining factor considered by this Court in assessing the reasonableness of enforcing the
restrictive covenants under the facts and circumstances of this case.

The facts and circumstances of this case are very similar to those in Brobston. Here, as in Brobston, the appellate court is asked
to consider a similar situation of an employer terminating an employee deemed worthless to its legitimate business interests, but
then seeks to impose restrictions upon the terminated employee’s future conduct with its competitors. Following the rule set forth
in Brobston, because Matthews International terminated Mr. Irwin for economic reasons beyond Mr. Irwin’s control, it faces no sig-
nificant harm if he goes to work for a competitor. As in Brobston, it would be similarly unreasonable to allow Matthews to “retain
unfettered control” over Mr. Irwin after it effectively discarded him as worthless to its legitimate business interests. For econom-
ic reasons, Matthews International decided to restructure its sales organization, thus eliminating Mr. Irwin’s sales position.
Matthews International determined that its “bottom-line” was best protected without Mr. Irwin on the payroll.

Further, Mr. Irwin received the lowest of all possible talent assessments from Matthews International. The unfavorable com-
ments specific to Mr. Irwin’s inferior performance as a sales manager included that he screws up everything he touches and is not
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respected by customers. Therefore, the need of Matthews International to protect itself from Mr. Irwin working for a competitor
or soliciting its customers is diminished by the fact that Irwin’s worth to the corporation was presumably insignificant. Based on
his poor talent assessment, it would be logical to conclude that Matthews International has economic reasons to allow Mr. Irwin to
work for a competitor.

Even assuming the preliminary injunction was improperly granted, the only harm that is at risk for Matthews International is
of a monetary nature, namely the possibility that customers for its services will shift their business away from Matthews while this
action is pending. Given that Matthews believed that its customers did not respect Mr. Irwin, the issuance of a preliminary injunc-
tion is unlikely to result in any hardship for Matthews International. The relative harm, if any, to Matthews is insignificant.

We find that denying the preliminary injunction would have imposed a significant hardship on an unemployed Mr. Irwin.
Denying the preliminary injunction would have effectively required Irwin to cease his business relationships with any of Matthews
International’s current, former or prospective competitors and to refrain from soliciting any current, former or prospective cus-
tomers of Matthews International. Here, because the combined geographical scope of the non-competition covenants is unlimited,
denying the injunctive relief sought by Mr. Irwin would have effectively prevented him from working in the specialized death care
industry throughout the entire world and from thereby making a living in his established line of work. He may have encountered
serious difficulty in transforming his particular experience and training to another line of work, and hence his ability to earn a
livelihood would have been seriously impaired.

3. Status Quo
Mr. Irwin would have faced immediate and irreparable harm in the absence of an injunction to preserve the status quo until the

merits of the case could be heard and decided. The status quo at issue is this: Mr. Irwin is able to work in a trade or industry that he
chooses, and more specifically, in a field or industry for which he is educated, skilled and experienced. Matthews International is the
party who changed the status quo by firing Irwin and then asking him to abide by a third set of non-competition restrictive covenants
contained in the Release presented to him upon termination. It is clear from the record and submissions presented to this Court that
Matthews had no intention of releasing Mr. Irwin from his non-competition covenants. The issuance of the preliminary injunction pre-
served the status quo by allowing Mr. Irwin to accept the open offer from Biondan SpA and go back to work in his chosen field.

4. Likelihood of Success on the Merits
The purpose of Irwin’s request for declaratory and injunctive relief is to obtain a judicial determination that the non-competi-

tion restrictive covenants contained in his employment agreements with his former employer are unenforceable. Such a judicial
determination is warranted under Pennsylvania case law and Pennsylvania’s Declaratory Judgment Act, 42 Pa.C.S. § 7531 et seq.
The purpose of a declaratory judgment action “…is to afford relief from uncertainty and insecurity with respect to legal rights, sta-
tus and other relations.” Keystone Aerial Surveys, Inc. v. Pa. Prop. & Cas. Ins. Guar. Ass’n, 777 A.2d 84, 88 (Pa.Super. 2001) (cita-
tion omitted), aff ’d, 574 Pa. 147, 829 A.2d 297 (2003); see 42 Pa.C.S.A. § 7541. “The prime purpose of the Declaratory Judgment
Act is to speedily determine issues that ‘would…be delayed, to the possible injury of those interested if they were compelled to wait
the ordinary course of judicial proceedings.’” Osram Sylvania Products, Inc. v. Comsup Commodities, Inc., 845 A.2d 846, 849
(Pa.Super. 2004) (citation omitted).

Indeed, a proceeding for declaratory judgment is a proper form of action for challenging the validity of restrictive employment
agreements. See Wilshire v. Penn Overall Supply Co., 323 A.2d 239 (Pa.Super. 1974) (reversing order of lower court that denied
petition of dismissed employee for a declaratory judgment to have a non-competition agreement ruled null and void); See also
Allegheny Anesthesiology Assoc., 826 A.2d at 889 (affirming order of chancellor that granted a preliminary injunction sought by
nurses working at hospital to declare non-competition covenants in their employment agreements to be unenforceable).

Under Pennsylvania law, because restrictive covenants restrain an employee’s trade, they “…are strictly construed against the
employer.” All-Pak, 694 A.2d at 351. “If an employment contract containing a restrictive covenant is entered into subsequent to
employment, it must be supported by new consideration which could be in the form of a corresponding benefit to the employee or
a beneficial change in his employment status.” Modern Laundry & Dry Clean v. Farrer, 536 A.2d 409, 411 (Pa.Super. 1988). Since
Mr. Irwin received a promotion and “new consideration” for entering into the 2008 Agreement, it may have been supported by ade-
quate consideration.3 However, the inquiry of whether sufficient consideration exists to support the 2008 Agreement does not end
the controversy. The quintessential question of whether, under these highly oppressive circumstances, enforceability of the non-
competition covenants is reasonable in light of Irwin’s termination, remains. See Brobston, 667 A.2d at 733.

Further, we cannot ignore the Supreme Court of Pennsylvania’s admonition that “…restrictive covenants are not favored in
Pennsylvania and have been historically viewed as a trade restraint that prevents a former employee from earning a living.” Hess
v. Gebhard & Co. Inc., 570 Pa. 148, 808 A.2d 912, 917 (Pa. 2002). When covenants are included in agreements for the purpose of
“…eliminating or repressing competition or to keep the employee from competing so that the employer can gain an economic
advantage, the covenant will not be enforced.” Id. at 920-921. Considering the highly oppressive circumstances and the over-reach-
ing terms of the non-competition covenants at issue, we find that enforcement of them would be an unreasonable restraint of trade
unnecessarily preventing Mr. Irwin from earning a living in the industry he knows.

Matthews International has painstakingly argued that the activity Mr. Irwin seeks to restrain is not actionable, and therefore,
Mr. Irwin cannot show a reasonable chance of success on the merits. However, this position contradicts the plain language of
Section 4(c)(Inadequacy of Legal Remedies) and Section 4(i)(Forum Selection) of the 2008 Agreement, which expressly contem-
plate this Court’s imposition of both injunctive and declaratory relief. Section 4(c) of the 2008 Agreement states that a threatened
breach by Mr. Irwin would give rise to temporary injunctive relief as follows:

4. Miscellaneous.
c. Inadequacy of Legal Remedies. The Employee acknowledges that any breach or threatened breach by the Employee
of any covenants contained in this Contract would cause irreparable harm to Matthews and that money damages would
not, alone, provide adequate remedy to Matthews. Matthews shall have the rights and remedies to be independent of each
other and severally enforceable, including through temporary injunctive relief, temporary restraining order and/or per-
manent injunctive relief, all without requirements for posting or provision of any bond or other security, which require-
ments are hereby expressly waived by Employee…(emphasis added).

Further, Section 4(i) of the 2008 Agreement specifically contemplates an action in this very Court for a declaration of rights under
that agreement by stating as follows:
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4. Miscellaneous.
i. Forum Selection. Any civil action to enforce this Agreement, or for a declaration of rights under this Agreement, shall
be brought in and only in the Court of Common Pleas of Allegheny County Pennsylvania, or…(emphasis added)

Finally, Matthews International has demonstrated through its vigorous activity in defense of this litigation that an actual contro-
versy exists between the parties concerning the enforcement of these covenants. This includes: (1) attempting to have Mr. Irwin
sign a third non-competition agreement (i.e. the Release) upon his termination; (2) informing a competitor of Matthews at a con-
ference of the National Funeral Directors that Mr. Irwin is subject to a “non-compete”; (3) indicating that it would litigate the “non-
compete” if necessary; (4) pursuing its Request Quash the Preliminary Injunction Hearing; (5) pursuing its Preliminary Objections
to the Complaint for Declaratory Judgment and Injunctive Relief; (6) applying for Suspension of Injunction Pending Appeal; (7)
appealing the Preliminary Injunction Order; and (8) not negotiating or settling this matter.

Mr. Irwin’s right to relief in the form of a preliminary injunction is clear. The wrong is manifest. Mr. Irwin is likely to succeed
on the merits of his declaratory judgment action to have certain non-competition covenants declared as unenforceable.

5. Reasonably Suited to Abate the Offending Activity
The Preliminary Injunction Order is reasonably suited to abate the offending activity of Matthews International. On the one

hand, it prevents unreasonable enforcement of the non-competition covenants at issue under the facts and circumstances of this
case. On the other hand, the Preliminary Injunction Order is crafted in such a way so that Matthews International still has the abil-
ity to enforce, if necessary, any of the remaining provisions in the 2008 Agreement to protect its legitimate business interests,
including those related to confidentiality, non-disclosure, employee non-solicitation and intellectual property.4

6. Public Interest
There is no reason to believe that a preliminary injunction in this case will adversely affect the public interest. The public does

not have an interest in paying for Mr. Irwin’s unemployment compensation. The public does not have an interest in preventing Mr.
Irwin from working in his chosen trade. The public does not have an interest in restraining competition in the death care or memo-
rialization industry.

E. CONCLUSIONS OF LAW

1. Plaintiff established the immediate and irreparable harm requirement for preliminary injunctive relief.

2. Greater injury would result from denying the preliminary injunction than from granting it.

3. The preliminary injunction properly restores the parties to the status quo.

4. Plaintiff is likely to prevail on the merits of his declaratory judgment action to have certain non-competition restric-
tive covenants declared as unenforceable.

5. The preliminary injunction is reasonably suited to abate the offending activity.

6. The preliminary injunction will not adversely affect the public interest.

BY THE COURT:
/s/Ward, J.

Dated: May 10, 2010
1 Sections 2(b) (Covenant Not to Compete After Termination of Employment) and 2(c) (Customer Non-Solicitation) are the opera-
tive non-competition provisions of the 2008 Agreement that Mr. Irwin requested that the Court declare as unenforceable. (Brief in
Support of Motion for Preliminary Injunction, pp.7-8).
2 Section 4(j)(Captions) of the 2008 Agreement states, “The captions of the paragraphs of this Agreement are for convenience only
and shall not affect in any way the meaning and interpretation of this Agreement or any provisions hereof.”
3 As acknowledged by counsel for both sides on record at the conclusion of the Hearing, the 2008 Agreement contains an integra-
tion clause in Section 4(1) (Entire Agreement), which states as follows:

4. Miscellaneous.
1. Entire Agreement. This agreement constitutes the entire and only understanding and agreement between the par-

ties with respect to the subject matter of this Agreement and, except as expressly set forth in this Agreement, may be
superseded or amended only by a writing signed by each of the parties. All prior or contemporaneous understandings,
discussions or agreements with respect to the subject matter are expressly superseded by this agreement.

Based on the foregoing language and a careful reading of the entirety of both employment agreements, we find that the covenants in
the 1994 Agreement are no longer enforceable as its provisions are superseded by the applicable provisions in the 2008 Agreement.
4 Section 1 (Confidentiality) of the 2008 Agreement is an extensive five-paragraph section, prohibiting use or disclosure of confi-
dential information, including: (a) Employee’s Access to Confidential Information, (b) Employee’s Obligation Regarding Matthews
Business Information: Injunctive Relief, (c) Covenant Not to Use or Disclose Confidential or Non-Public Business Information of
Matthews, (d) Return of Matthews Information and Property, and (e) Employee’s Obligation Regarding Information Concerning
Internal Business Matters. Section 2 (Non-Competition and Other Provisions) of the 2008 Agreement contains paragraph (d)
Employee Non-Solicitation prohibiting employee solicitation or inducement of any Matthews’ employee to leave their employment.
Section 3 (Intellectual Property) of the 2008 Agreement is an extensive three-paragraph section prohibiting use or disclosure of
intellectual property, including: (a) Employee Inventions and Discoveries, (b) Employee Assistance with Patent, Trademark, and
Copyright Registration, and (c) Exclusion. Mr. Irwin does not oppose or contest the contractual provisions regarding confidential-
ity, employee non-solicitation or intellectual property.
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Pennsylvania National Mutual Casualty Insurance Company v.
Rob-Bern Associates, Inc., Victim Outreach Intervention Center, Inc.,

Housing and Redevelopment Insurance Exchange
and American Plumbing Contractors, LLC

Declaratory Judgment—Interpretation of Insurance Policy Provisions—Duty to Defend—Summary Judgment

1. Owner of building (Victim Outreach Intervention Center, Inc.) sued general contractor (Rob-Bern Associates, Inc.) and
plumbing subcontractor (American Plumbing Contractors, LLC) for damages arising from subcontractor’s faulty workmanship in
installing plumbing in owner’s new building. Building owner notified its Commercial General Liability Insurance Policy Carrier
(Pennsylvania National Mutual Casualty Insurance Company) of damage claims to its building and invoked the policy demanding
that the insurance carrier defend and indemnify damages to the building, including water damage to the structure and personal
property, mold and loss of use of the premises. Insurance carrier refused to defend and filed Declaratory Judgment action asking
Court to declare, that it had no duty to defend, since the faulty workmanship claims and consequent damages did not constitute an
insurable claim under the insurance policy.

2. Summary Judgment in Declaratory Judgment action in favor of Plaintiff insurance carrier was warranted where trial court
determined, as a matter of law, that the duty to defend arose under the terms of the insurance policy only for property damage
caused by an “accident” or “occurrence” and that claims of faulty workmanship did not constitute an “accident” or “occurrence,”
relying on the Superior Court’s decision in Millers Capital Insurance Co. v. Gambone Brothers Development Co., 941 A.2d 706 (Pa.
Superior Ct. 2007).

3. Building owner’s argument that plumbing contractor’s work in installing water lines done in violation of the Project
Specifications was the equivalent of an “accident” or “occurrence” was rejected since the damages flowing from the work (water
damage to the building and personal property, mold and loss of use of premises) were a reasonable and foreseeable result of the
faulty workmanship and, thus, did not fit under any exceptions carved out in dicta in the Superior Court’s Millers Capital opinion.

4. Under Millers Capital, court must ask whether underlying factual averments alleged an event that – from the perspective of
the insurance carrier – is sufficiently fortuitous to constitute an “accident” and claims of faulty workmanship along with the nat-
ural and foreseeable results of the faulty workmanship did not satisfy this standard.

(Peter Clyde Papadakos)

Miles A. Kirshner and Kyle T. McGee for Plaintiff.
Paul S. Mazeski for Defendant Housing and Redevelopment Insurance Exchange.
Andrew M. Menchyk, Jr. for Victim Outreach Intervention Center, Inc.
Robert O. Lampl and John P. Lacher for Defendant Rob-Bern Associates, Inc.
Gary Davis for Defendant American Plumbing Contractors, LLC.
GD 08-002003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., May 14, 2010—In this declaratory judgment action, Penn National alleged that it did not have a duty to defend or

indemnify its insured (Rob-Bern Associates, Inc.) in a lawsuit that had been filed against Rob-Bern in Butler County (the
“Underlying Action”). This Court agreed with Penn National and granted its motion for summary judgment: Penn National did not
have a duty to defend its insured since the underlying claim did not allege an “occurrence” and, thus, did not fall within the
Commercial General Liability Insurance Policy’s “general insuring clause.” Now, both the Plaintiff in the Underlying Action and
the Plaintiff ’s assignee have appealed this order to the Superior Court. The appeals are, however, meritless: my order granting
summary judgment was required by our Superior Court’s decision in Millers Capital Insurance Co. v. Gambone Brothers
Development Co., Inc., 941 A.2d 706 (Pa.Super. 2007). I therefore recommend affirmance.

I. Facts
In 2006, Victim Outreach Intervention Center, Inc. (“VOICe”) filed, in the Court of Common Pleas of Butler County, the under-

lying action against Rob-Bern Associates, Inc. and American Plumbing Contractors, LLC.1 This complaint contained two counts;
both counts sounded solely in contract. Specifically, as against underlying defendant Rob-Bern Associates, VOICe explicitly
claimed “breach of contract”; second, with respect to American Plumbing, VOICe alleged that American Plumbing had “fail[ed]
to complete the plumbing in accordance with the Contract Documents, and in a good and workmanlike manner.” “Second Amended
Complaint – Civil,” filed on behalf of “Plaintiff Victim Outreach Intervention Center, Inc. (VOICe),” filed in the Court of Common
Pleas of Butler County at A.D. No. 06-10538 (hereinafter “Underlying Complaint”), at ¶¶ 50-54 & 55-57.

According to the Underlying Complaint, on November 7, 2003, VOICe and Rob-Bern entered into a construction contract. Under
the terms of this contract, Rob-Bern agreed to be VOICe’s General Contractor on a construction project: Rob-Bern was tasked with
constructing VOICe’s new “4800 square foot structure in Cranberry Township, Pennsylvania (the ‘Project’).” Id. at ¶ 10. The con-
struction contract provided that “Rob-Bern was to fully execute the ‘Project’ described in the contract documents and was to be
paid not in excess of $535,000.00 for the work.” Id. at ¶ 11.

The new structure, obviously, needed plumbing work. As such, Rob-Bern entered into a subcontract with American Plumbing
Contractors, LLC; American Plumbing then “installed all the ‘plumbing’ required by the ‘Contract Documents,’ as a subcontractor
for Rob-Bern.” Id. at ¶ 38.

On March 1, 2004, the structure was “substantially completed” and VOICe began occupying the new building. Yet, and unfor-
tunately, shortly after VOICe moved in, the building began to experience water-line problems. First, on July 9, 2004, “the domes-
tic water supply to the residential portion of [the building] was interrupted.” Id. at ¶ 18. As it was later determined, this interrup-
tion occurred because the “connection between the 2" main water service line and a 1" copper line for interior water distribution
separated at the point of connection of the two…lines.” Id. at ¶ 19.

In its attempt to discover why the two lines separated, VOICe conducted an investigation. And, according to the Underlying
Complaint, this investigation revealed that the lines separated because of substandard plumbing. In particular, according to the
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Underlying Complaint, the lines separated because “the connection of the water service [was made] in the middle of an ‘S’ curve,
[thus] placing a lot of stress on the street adaptor and connector in general.” Id. at ¶ 23A. Moreover, the Underlying Complaint
avers, the connection was prone to cause “further problems in the future,” since: 1) the connection was “unsupported” and 2) the
“stresses induced by the ‘S’ curve install[ation]” would eventually cause the “plumbing filling [to]…fail.” Id. at ¶¶ 23B & C.

The investigation also revealed “additional deficiencies” in the plumbing, including: 1) “[i]nstalling water lines in an unheated
crawl space in violation of the Project specifications”; 2) “[f]ailure to install water pipes sized in accordance with the ‘Project’s’
specifications”; and 3) “[f]ailure to locate and install various plumbing fixtures, parts and components in accordance with the
‘Project’ specifications.” Id. at ¶¶ 24A-C.

VOICe then contacted Rob-Bern and asked that Rob-Bern correct the “deficiencies” in the plumbing. Rob-Bern did not do so.
Id. at ¶ 25. Instead, Rob-Bern apparently contacted a company named Professional Service Industries (“PSI”) and asked that PSI
inspect the building for “fungal conditions.” Id. at ¶ 26. PSI did this and found “mold-like odors, visual mold growth, excess sur-
face moisture in the crawlspace…along with []significantly elevated levels of Pen/ASP (an allergenic mold) detected.” Id. at ¶ 27.
Although PSI recommended that Rob-Bern take action to eradicate the mold and moisture, Rob-Bern again did nothing. Id. at ¶ 28.

In the months that followed, what VOICe feared came to pass. According to the Underlying Complaint, on August 9, 2004, the
same water lines that originally separated did so again; this caused “substantial amounts of water to enter” the building. Id. at ¶¶
30-31. One month later, on September 8, 2004, the lines separated once more – and again “substantial amounts of water enter[ed]”
the Project. Id. at ¶ 33.

Afterwards, VOICe brought suit (the Underlying Action) against Rob-Bern and Rob-Bern’s plumbing subcontractor, American
Plumbing. VOICe’s two-count complaint claimed: 1) that Rob-Bern breached its construction contract with VOICe and 2) that, as
“an intended third party beneficiary to the written contract between Rob-Bern and American Plumbing,” American Plumbing
breached the subcontract and was liable to VOICe. Id. at ¶¶ 50-54; 9 & 55-57. Moreover, as the Underlying Complaint makes clear,
all of the claimed damages occurred as a result of contractual breaches. VOICe averred:

It is believed and averred that as a direct result of Rob-Bern’s and American’s failure to complete the interior and exte-
rior plumbing work, in accordance with the plans, specifications, and Contract Documents, substantial quantities of water
was discharged on multiple occasions into the interior of Voice’s building in a crawl space under the main floor of the
structure. The water discharged as a result of the faulty/defective installation of the plumbing resulted in:

A. Water damage to the interior structural components of the building, including, but not limited to, damages to floor
joists, wall studs and other wooden and non-wooden structural components;

B. damage to insulation, dry wall, carpet, light fixtures, electrical components, concrete flooring, hardware, and other
fixtures and components;

C. the formation of mold and other microbial contamination in the interior of the structure and on portions of the inte-
rior walls, ceilings, insulation and other areas;

D. damages to various items of personal property;

E. loss of use of the premises.

Id. at ¶ 40.
After being served with the Underlying Complaint, Rob-Bern contacted its Commercial General Liability Insurance Policy car-

rier, Pennsylvania National Mutual Casualty Insurance Company; Rob-Bern demanded that Penn National defend and, if neces-
sary, indemnify, Rob-Bern with respect to the underlying claim. Penn National undertook this alleged obligation under a “reserva-
tion of rights.”

Following an investigation into the claim, Penn National filed the current “Complaint for Declaratory Judgment.” As Penn
National claimed, it did not have any duty to defend Rob-Bern from the Underlying Action, since: 1) the Underlying Complaint did
not allege an “occurrence”; 2) the allegations in the Underlying Complaint fell under the “Contractual Liability” Exclusion; 3)
some of the damage claims fell under the “Damage to Your Work” Exclusion and 4) the claims for mold damage fell under the
“Fungi or Bacteria” Exclusion. “Complaint for Declaratory Judgment,” filed on behalf of Plaintiff Pennsylvania National Mutual
Casualty Insurance Company (hereinafter “Complaint for Declaratory Judgment”), at Counts I-IV.

The current Declaratory Judgment Action was decided at the summary judgment stage: I held that Penn National was entitled
to summary judgment in its favor, as the Underlying Complaint did not plead an “occurrence.” Order of Court, dated December
15, 2009, Folino, J. VOICe and the Housing and Redevelopment Insurance Exchange have now appealed this decision to the
Superior Court.

II. Standard of Review
This appeal arises from the grant of summary judgment. Therefore, it is important to remember that:

summary judgment is appropriate only where the record clearly shows that there is no genuine issue of material fact and
that the moving party is entitled to judgment as a matter of law. The reviewing court must view the record in the light
most favorable to the nonmoving party and resolve all doubts as to the existence of a genuine issue of material fact against
the moving party. Only when the facts are so clear that reasonable minds cannot differ can a trial court…enter summary
judgment.

Mountain Vill. v. Bd. of Supervisors, 874 A.2d 1, 5-6 (Pa. 2005)(internal citations omitted).
Yet, as the Pennsylvania Supreme Court has held, the “interpretation of an insurance contract regarding the existence or non-

existence of coverage is ‘generally performed by the court.’” Prudential Prop. & Cas. Ins. Co. v. Sartno, 903 A.2d 1170, 1175 (Pa.
2006). As such, these interpretive issues are, usually, “resolved by a court pursuant to a motion for summary judgment.” Fisher v.
Harleysville Ins. Co., 621 A.2d 158, 159 (Pa.Super. 1993).

The current appeal conforms to this “general” standard: it is concerned solely with the “legal interpretation” of an insurance
policy. Accordingly, the Superior Court must employ a de novo standard of review and, while this Court’s legal analysis might be
useful as a guide, the appellate court “need not defer” to my conclusions. Donegal Mut. Ins. Co. v. Baumhammers, 938 A.2d 286,
290 (Pa. 2007).
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III. Analysis
III.A. Introduction

It is settled that “the obligation of a casualty insurance company to defend an action brought against the insured is to be deter-
mined solely by the allegations of the [underlying] complaint.” Kvaerner Metals Div. of Kvaerner U.S., Inc. v. Commercial Union
Ins. Co., 908 A.2d 888, 898 (Pa. 2006)(emphasis in original). This “duty to defend” will then arise if the factual allegations of the
underlying complaint, taken as true, “would support a recovery covered by the policy.” Allen, 692 A.2d at 1095. In other words,
questions regarding the defense “duty” are wholly dependent upon the interplay between “the coverage afforded by the insured’s
policy” and the factual allegations contained within the underlying complaint. O’Brien Energy Sys., Inc. v. Am. Employers’ Ins. Co.,
629 A.2d 957, 960 (Pa.Super. 1993).

In addition, and clearly, the duty to defend is broad: “an insurer must defend in any suit in which there exists actual or poten-
tial coverage.” Hartford Mut. Ins. Co. v. Moorhead, 578 A.2d 492, 494 (Pa.Super. 1990)(emphasis omitted). Yet, this duty is not
unlimited: if the policy’s “general insuring clause” does not encompass the factual allegations contained within the underlying
complaint, or, if the allegations all fall under an “exclusion” or an “exception” in the policy, the insurer does not have a duty to
defend its insured – as a matter of law.

III.B. The Underlying Complaint Does Not Allege an “Occurrence”
In the case at bar, the underlying factual allegations are not covered by the general insuring clause. I will explain.

III.B.i. The “General Insuring Clause” and the Definition of “Occurrence”
As is normal, the general insuring clause in the current Commercial General Liability Insurance Policy explicitly declares:

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to pay as damages because of…‘property damage’
to which this insurance applies. We will have the right and duty to defend the insured against any ‘suit’ seeking those dam-
ages. However, we will have no duty to defend the insured against any ‘suit’ seeking damages for…‘property damage’ to
which this insurance does not apply…

b. This insurance applies to… ‘property damage’ only if:

(1) The…‘property damage’ is caused by an ‘occurrence’…

Form CG 00 01 1001 to the Commercial General Liability Insurance Policy between Pennsylvania National Mutual Casualty
Company and Rob-Bern Associates Inc., for policy period September 15, 2003 through September 15, 2004, attached as “Exhibit
‘B’” to Plaintiff ’s “Complaint for Declaratory Judgment” (hereinafter “CGL Policy: Coverage Form”), at § 1, ¶ 1 (emphasis added).

The policy then goes on to define the term “occurrence” as “an accident, including continuous or repeated exposure to substan-
tially the same general harmful conditions.” Id. at § 5, ¶ 13 (emphasis added).

Therefore, pursuant to the terms of the agreement, Penn National need not defend Rob-Bern from every “suit” seeking “prop-
erty damage”; rather, the insurer’s obligation to defend will only come into being if the underlying factual averments show that the
“property damage” was caused by an “accident.”

Moreover, our Supreme Court has defined the term “accident” in accordance with its ordinary meaning. The word means: “an
unexpected and undesirable event, or something that occurs unexpectedly or unintentionally.” Kvaerner, 908 A.2d at 897-98 (quot-
ing Webster’s II New College Dictionary 6 (2001))(internal quotations omitted)(internal corrections omitted). As our high Court
has emphasized, the “key term in the ordinary definition of ‘accident’ is ‘unexpected’” – this requires “a degree of fortuity.”
Kvaerner, 908 A.2d at 898.

With the term “occurrence” defined in this manner, our Supreme Court has thus held that claims based upon an insured’s
“faulty workmanship” do not state an “occurrence”: “[s]uch claims simply do not present the degree of fortuity contemplated by
the ordinary definition of ‘accident.’” Id. at 899. This was the holding of Kvaerner.

III.B.ii. Kvaerner Metals Div. of Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 908 A.2d 888, 898 (Pa. 2006)
In the Kvaerner case, the Kvaerner corporation entered into a contract with Bethlehem Steel; under the terms of the contract,

Kvaerner was to “design and construct a coke oven battery (the ‘Battery’) for Bethlehem.” Kvaerner, 908 A.2d at 891. Yet, after
the Battery was installed, many separate parts of the Battery failed and the entire Battery became “damaged.” Bethlehem then
sued Kvaerner for breach of contract. Id.

After it was sued, Kvaerner contacted its CGL insurer and demanded that the insurer defend Kvaerner in that action. The insur-
er refused to do so; as the insurer argued, Bethlehem Steel’s complaint did not allege an “occurrence” under the CGL Policy. Id.
at 892.

Our Supreme Court agreed with the insurer. As the Court held, the underlying complaint simply claimed “property damage from
poor workmanship to the work product itself.” Id. at 900. Such claims, our Supreme Court held, were not covered by a CGL Policy:
by their very nature, the claims did not contain the “degree of fortuity” necessary to constitute an “accident” or an “occurrence.”
Id. at 899. Indeed, since the claimed “property damage” was to the work-product itself, coverage in Kvaerner would have improp-
erly “convert[ed] a policy for insurance into a performance bond” – an outcome the Supreme Court refused to countenance. Id.

Left for another day was the issue of whether a CGL Policy would insure “the possibility [of] the goods, products or work, of
the insured, once relinquished and completed,…caus[ing]…damage to property other than to the completed work itself.” Id. at
899n.10. And, although Kvaerner dicta suggested that such claims might be covered, our Superior Court has since been confront-
ed with this very same issue and has held that a CGL Policy does not cover these claims. See Millers Capital Insurance Co. v.
Gambone Brothers Development Co., Inc., 941 A.2d 706 (Pa.Super. 2007).

III.B.iii. Millers Capital Insurance Co. v. Gambone Brothers Development Co., Inc., 941 A.2d 706 (Pa.Super. 2007)
Specifically, in Millers Capital Insurance Co. v. Gambone Brothers Development Co., Inc., our Superior Court interpreted

Kvaerner and held: if the claimed “property damage” was a “natural and foreseeable” result of simple “faulty workmanship,” such
a claim would not allege an “occurrence” and would not be covered by a CGL Policy – this would be so, the Superior Court held,
even if the work-product caused “damage to property other than to the completed work product itself” and even if the insured’s
subcontractor was the one who completed the faulty work.
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The facts of Millers Capital are substantively identical to those at bar. In Millers Capital, the Gambone Brothers Development
Company was a real estate firm that planned, developed and built homes; in the years 2001 and 2002, Gambone and its subcontrac-
tors built homes inside of two separate real estate developments. After the families moved into their new homes, however, they
started noticing that water was infiltrating the structures. Millers Capital, 941 A.2d at 709. The families then sued Gambone, alleg-
ing: “Gambone and/or its subcontractors built homes with defective stucco exteriors, windows, and other artificial seals intended
to protect the home interiors from the elements.” Id. at 713. In other words, all of the complaints sounded in contract and all alleged
“faulty workmanship” on the part of Gambone and Gambone’s subcontractors.

Further, although the “faulty workmanship” – itself – solely concerned the home-exteriors, the complaints averred that the
defective exterior work caused massive damage to the home interiors. Thus, the complaints alleged “damage to property other than
to the completed work product itself.” Kvaerner, 908 A.2d at 899n.10. For example, as the Millers Capital Court explained, one of
the complaints declared:

Defective stucco known as “drivit” [was used] in building the exterior of the…home. The [homeowners] alleged the defec-
tive drivit resulted in “delamination, peeling, disfigurement, compromise of structural integrity, infiltration by the ele-
ments, mold, cracking of the exterior cladding, and moisture penetration and entrapment in and through said system.”
The [homeowners] further averred that “the defects are the result of poor workmanship during the initial construction of
the Home, including, without limitation, the improper or faulty design, implementation, workmanship, and supervision of
the application of the exterior finish of the Home by the Builder.”

Millers Capital, 941 A.2d at 713.
Gambone then contacted its CGL Policy provider and demanded that the insurer defend and, if necessary, indemnify Gambone

in the underlying actions. The insurer refused and brought a declaratory judgment action against the claimants: citing to our
Supreme Court’s decision in Kvaerner, the insurer argued that the underlying claims did not constitute an “occurrence” under the
CGL Policy. Id. at 710-11. The trial court agreed and granted summary judgment in favor of the insurer. Id. Claimants then
appealed to the Superior Court.

In the Superior Court, the claimants attempted to distinguish their case from Kvaerner. As the Millers Capital Court stated:

Gambone argues the facts of this case are distinguishable from the facts of Kvaerner…Specifically, Gambone contends
the nature of the damage at issue in this case varies from the nature of the damage at issue to the coke oven battery in
Kvaerner. Gambone concedes Kvaerner stands for the broad principle that an insurance claim under an occurrence based
CGL policy that defines the term “occurrence” as an accident cannot be premised on a claim of faulty workmanship.
Gambone argues the [homeowners] actions do not merely involve claims for faulty workmanship that led to the failure of
the stucco exteriors but also involve claims for ancillary and accidental damage caused by the resulting water leaks to
the non-defective work inside the home interiors. Gambone argues the resulting water damage constitutes an “occur-
rence” even though the damage to the faulty stucco exteriors does not.

Millers Capital, 941 A.2d at 713 (internal footnote omitted)(internal citation omitted)(emphasis added).
Our Superior Court found no merit “in the distinction Gambone attempt[ed] to create.” Id.
In finding that Kvaerner controlled its decision, the Millers Capital Court recited one of Kvaerner’s basic holdings: that the term

“occurrence” meant “accident” and that the word “accident” “contemplated a degree of fortuity that does not accompany faulty
workmanship” claims. Id. The Superior Court then reasoned:

In reaching [its] holding, the [Kvaerner] Court suggested that natural and foreseeable acts, such as rainfall, which tend
to exacerbate the damage, effect, or consequences caused ab initio by faulty workmanship also cannot be considered
sufficiently fortuitous to constitute an “occurrence” or “accident” for the purposes of an occurrence based CGL policy.
This suggestion is consistent with this Commonwealth’s longstanding notion of legal and proximate causation in tort law.
See generally, Powell v. Drumheller, 653 A.2d 619, 623 (Pa. 1995) (“In determining whether an intervening force is a
superseding cause, the test is whether the intervening conduct was so extraordinary as not to have been reasonably fore-
seeable.”).

Id. at 713-14.

Thus, in Millers Capital, the Superior Court held that the underlying “faulty workmanship” claims did not constitute an “occur-
rence.” There, the alleged “faulty workmanship” concerned defective exterior work that then exposed the homes to the elements.
Yet, as the Superior Court recognized, all of the damage claims were a “natural and foreseeable” result of the “faulty workman-
ship”: a “natural and foreseeable” result of the claimed “faulty exterior work” would, obviously, be interior water infiltration,
water damage to inside property and moisture and mold buildup in the home-interiors. Thus, the Superior Court held, since the
claimed damages were a “natural and foreseeable” result of the “faulty workmanship,” the claims did not contain the necessary
“degree of fortuity” required for an “accident” or an “occurrence.” Id. And, this was true even though the complaints alleged “dam-
age to property other than to the completed work product itself.” Kvaerner, 908 A.2d at 899n.10

Moreover, and important to the case at bar, the Millers Capital analysis did not change even though the underlying complaints
alleged that the insured’s subcontractor performed the “faulty workmanship.” If it were otherwise, the Millers Capital Court rea-
soned, courts “would be forced to render the definition of ‘occurrence’ mere surplusage in every instance where a plaintiff sues a
contractor for faulty work performed by the subcontractor on the contractor’s behalf.” Millers Capital, 941 A.2d at 715 (emphasis
added). Instead, the Superior Court implied, it was only where the subcontractor performed its work in such an unexpected and
deficient manner – where the insured could rightfully claim something akin to a “fortuitous event” – would an “occurrence” arise.
Id. at 716.

There can be no question that Millers Capital controls the case at bar; and, under the reasoning of Millers Capital, there can be
no question that, here, the Underlying Complaint fails to allege an “occurrence.”

III.B.iv. Pursuant to Millers Capital, since the underlying claim is simply one for “faulty workmanship,” the claim does not allege
an “occurrence”

As was true in Millers Capital, here the Underlying Complaint claimed “breach of contract” against the insured – and premised
the contractual breach upon a simple claim of “faulty workmanship.” In particular, the Underlying Complaint avers, all of the
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claimed water, mold and property damage occurred when either the insured or insured’s subcontractor: improperly connected “the
water service in the middle of an ‘S’ curve.” “Underlying Complaint,” at ¶ 23A. The Underlying Complaint then claims “addition-
al deficiencies” in the plumbing work, such as: 1) “[i]nstalling water lines in an unheated crawl space in violation of the Project
specifications”; 2) “[f]ailure to install water pipes sized in accordance with the ‘Project’s’ specifications” and 3) “[f]ailure to locate
and install various plumbing fixtures, parts and components in accordance with the ‘Project’ specifications.” Id. at ¶¶ 24A-C.

Yet, if the insured or the insured’s subcontractor performed the faulty work, there was no “occurrence.” See Millers Capital,
941 A.2d at 713. Such claims of faulty work do not constitute an “occurrence”: they do not allege a “fortuitous” event. The claims
simply allege that the subcontractor improperly completed the work that it was contractually obligated to perform. According to
Millers Capital, this does not allege a “fortuitous” event. Rather, the above-stated allegations merely claim that the subcontractor
performed its contractual obligations in a careless manner. As Millers Capital holds, the world must expect that, sometimes, a sub-
contractor will perform its contractual duties carelessly: otherwise, “we would be forced to render the definition of ‘occurrence’
mere surplusage in every instance where a plaintiff sues a contractor for faulty work performed by a subcontractor on the con-
tractor’s behalf.” Id. at 715. Hence, following the reasoning of the Millers Capital Court, the current “faulty workmanship” allega-
tions are not sufficiently “fortuitous” as to constitute an “occurrence.” Id. at 713-14 & 716.

In addition, and importantly, this is not a case where the plumbing subcontractor did something completely unexpected – such
as might be the case if the subcontractor used materials that the contractor could never have contemplated would be used for the
job or if the subcontractor installed the pipes in a completely “reckless” manner. Pursuant to dicta found within Millers Capital,
such a claim might indeed allege an “occurrence”: the claim would based upon an event that – from the perspective of the insured
– was so “unexpected” as to be “fortuitous.” See Millers Capital, 941 A.2d at 716. Yet, no such claim has been made here. Rather
(and again), here we have a claim that the plumbing subcontractor – who was contractually obligated to install the plumbing – per-
formed its plumbing obligations in a substandard manner. From the perspective of the insured, such a claim does not allege a “for-
tuitous” event – it alleges “faulty workmanship”; and, under Millers Capital, a “faulty workmanship” claim cannot constitute an
“occurrence.” Id. at 713.

The Appellants (VOICe and the Housing and Redevelopment Insurance Exchange) have, however, taken issue with this Court’s
conclusion.  According to Appellants, since the Underlying Complaint avers that the plumbing was done “in violation of the Project
specifications,” there was an “occurrence” under the subject CGL Policy. Specifically, Appellants argue that the following “addi-
tional [plumbing] deficiencies” state an “occurrence”: 1) “[i]nstalling water lines in an unheated crawl space in violation of the
Project specifications”; 2) “[f]ailure to install water pipes sized in accordance with the ‘Project’s’ specifications” and 3) “[f]ailure
to locate and install various plumbing fixtures, parts and components in accordance with the ‘Project’ specifications.” “Underlying
Complaint,” at ¶¶ 24A-C.

Appellants argue that these averments constitute an “occurrence” since they are: “claims for repair of damage caused by [the
subcontractor’s] work in areas in which [it] was not contracted to work and installation of materials not contemplated under the
contract.” “Brief in Opposition to Motion for Summary Judgment,” filed on behalf of Declaratory Judgment Defendant VOICe, at
docket number GD-08-002003 (hereinafter “VOICe’s Brief in Opposition”), at 6. It is a meritless argument.

To understand why the argument is meritless, it is important to note that the argument is dependent upon a court latching upon
certain dictum that is found within Millers Capital, interpreting that dictum as if it were statutory law and then forgetting the cen-
tral focus of Millers Capital: that the term “occurrence” must always be given its proper meaning. The dictum to which claimants
cling is found within Millers Capital and, in the context of the opinion, was written to show that the term “occurrence” could be
read in pari materia with the “your work” exclusion. It reads as follows:

For example, a scenario could arise where a subcontractor confuses job orders and works on a part of a project on which
it was not contracted to work; such a scenario would, in all likelihood, be considered an “occurrence” which would not be
defined as faulty workmanship and would fit within the exception to the “your work” exclusion. We can also conjure up
additional examples. A subcontractor could use materials on a job not contemplated by the contractual arrangement
between the contractor and subcontractor. An error such as this could also be considered an “occurrence” and could fit
within the exception to the “your work” exclusion.

Millers Capital, 941 A.2d at 716 (emphasis added); see also, “VOICe’s Brief in Opposition,” at 9-10.
Seizing upon this dictum, Appellants now declare that these examples “conjured up” by the Millers Capital Court created two

broad “categories” of “occurrences.” And, as applied to the instant case, Appellants argue that the Underlying Complaint alleges
an “occurrence” since it avers: 1) that the subcontractor “[i]nstall[ed] water lines in an unheated crawl space in violation of the
Project specifications” – and therefore “work[ed] on a part of the project on which it was not contracted to work” – and 2) that the
subcontractor “[f]ail[ed] to install water pipes sized in accordance with the ‘Project’s’ specifications” – and therefore used “mate-
rials…not contemplated by the contractual arrangement between the contractor and subcontractor.” “VOICe’s Brief in
Opposition,” at 6 & 10.

Yet, the language to which claimants cite is all dicta: the Millers Capital Court was never confronted with any allegation that
the subcontractor “confuse[d] job orders and work[ed] on a part of the project on which it was not contracted to work” or that the
subcontractor “use[d] materials on a job not contemplated by the contractual arrangement between the contractor and subcontrac-
tor.” The Court was merely attempting to conceive of possible scenarios where the term “occurrence” could be read in pari mate-
ria with the “your work” exclusion. Millers Capital, 941 A.2d at 715-16. Therefore, the above language does not create two broad
“categories” of “occurrences” – where an “occurrence” is alleged just because a broad, categorical reading of the above dictum
could possibly encompass the underlying factual averments. That is the first reason why claimants’ argument fails.

Second, by attempting to show that their claims fall within two broad, imaginary categories, Appellants have, in effect, forgot-
ten what Millers Capital was attempting to explain: that, for a claim to allege an “occurrence,” the underlying factual averments
must allege an “unexpected” or “fortuitous” event. Millers Capital, 941 A.2d at 715. Thus, in every case, we must ask whether the
underlying factual averments allege an event that – from the perspective of the insured – is sufficiently “fortuitous” to constitute
and “accident.” According to Millers Capital, simple claims of “faulty workmanship” do not satisfy this standard. Id.

And, here, the underlying plaintiff does simply allege “faulty workmanship”; the Underlying Complaint alleges nothing more
than that the plumbing subcontractor improperly performed its contractual duties. From the perspective of the insured (Rob-
Bern), this is no more “unexpected” or “fortuitous” than an allegation that one of its subcontractors improperly used “defective
stucco” on the building or failed to seal window-exteriors, thereby allowing the elements to harm the building-interior – as was
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alleged in Millers Capital. Neither is this more “fortuitous” than if it were alleged that the finished building was “damaged” or “did
not meet the contract specifications” – as was alleged in Kvaerner. Rather, all of these allegations concern the improper or care-
less performance of a contractual obligation – which is, by definition, “faulty workmanship.”

In the case at bar, the Underlying Complaint alleges “faulty workmanship” on the part of the plumbing subcontractor. Yet, under
Millers Capital, this is simply not enough to satisfy the definition of “occurrence.” Appellants’ claim must therefore fail.

III.B.v. Pursuant to Millers Capital, since the damage claims were a “natural and foreseeable result” of the “faulty workmanship,”
they cannot state an “occurrence”

This Court has just explained why the claimed “faulty workmanship” does not create an “occurrence”; now, I explain why the
“damage claims” also fail to state an “occurrence.”

As was true in Millers Capital, in the case at bar the claimed damages were a “natural and foreseeable result” of the faulty
workmanship. As stated above, the Underlying Complaint avers that on July 9, 2004, the “2" main water service line and a 1" cop-
per line for interior water distribution” became separated. “Underlying Complaint,” at ¶ 19. Following an investigation, the under-
lying plaintiff learned that this separation occurred because “the connection of the water service [was made] in the middle of an
‘S’ curve, [thus] placing a lot of stress on the street adaptor and connector in general.” Id. at ¶ 23A. The investigation also revealed
that the faulty connection would cause “further problems in the future” since: 1) the connection was “unsupported” and 2) the
“stresses induced by the ‘S’ curve install[ation]” would cause the “plumbing filling [to] eventually fail.” Id. at ¶¶ 23B & C.

Then, the Underlying Complaint avers, on both August 9, 2004 and September 8, 2004, the same water lines that originally sep-
arated did so again – thus causing “substantial amounts of water to enter” the building. Id. at ¶¶ 30-31 & 33. And, in specifying the
“damages” that it incurred, the underlying plaintiff declares:

It is believed and averred that as a direct result of Rob-Bern’s and American’s failure to complete the interior and exte-
rior plumbing work, in accordance with the plans, specifications, and Contract Documents, substantial quantities of water
was discharged on multiple occasions into the interior of Voice’s building in a crawl space under the main floor of the
structure. The water discharged as a result of the faulty/ defective installation of the plumbing resulted in:

A. Water damage to the interior structural components of the building, including, but not limited to, damages to floor
joists, wall studs and other wooden and non-wooden structural components;

B. damage to insulation, dry wall, carpet, light fixtures, electrical components, concrete flooring, hardware, and other
fixtures and components;

C. the formation of mold and other microbial contamination in the interior of the structure and on portions of the inte-
rior walls, ceilings, insulation and other areas;

D. damages to various items of personal property;

E. loss of use of the premises.
Id. at ¶ 40.

As is self-evident, all of the claimed damages are a “natural and foreseeable result” of the faulty workmanship. In sum: accord-
ing to the Underlying Complaint, the plumbing was deficient in that “the connection of the water service [was made] in the mid-
dle of an ‘S’ curve”; this faulty plumbing caused the water-service lines to separate; the separation caused “substantial amounts of
water to enter” the building and, then, the water-entry caused structural damage, damage to fixtures, mold, etc. No further expla-
nation is needed – all of the “damages” naturally and foreseeably flowed from the “faulty workmanship.” And, simply put, the CGL
Policy does not cover these claims: according to Millers Capital, damage claims that are the “natural and foreseeable result” of
“faulty workmanship” fail to state an “occurrence.”

Thus, even though the “faulty workmanship” caused “damage to property other than to the completed work itself,” Millers
Capital holds that the above averments do not allege an “occurrence”: the damages were the “natural and foreseeable result” of
the faulty workmanship.

IV. Conclusion
Any remaining issues are discussed within the following footnotes.2,3 In conclusion, the CGL Policy’s general insuring clause

does not encompass the underlying factual averments: under the precedent set by Millers Capital, there has been no “occurrence.”
Certainly, and echoing our Superior Court in Millers Capital, any other result would force courts to “render the definition of ‘occur-
rence’ mere surplusage in every instance where a plaintiff sues a contractor for faulty work performed by the subcontractor on
the contractor’s behalf.” Millers Capital, 941 A.2d at 715.

For the foregoing reasons, this Court’s Order dated December 15, 2009 granting Plaintiff ’s Motion for Summary Judgment
should be affirmed.

Date Filed: May 13, 2010

1 According to the Underlying Complaint, Current-Appellants “The Housing Authority of the County of Butler and The Housing
and Redevelopment Insurance Exchange are the assignees of VOICe’s claims and causes of action set forth [within the Underlying
Complaint] in accordance with a written assignment dated December 15, 2004.” “Second Amended Complaint – Civil,” filed on
behalf of “Plaintiff Victim Outreach Intervention Center, Inc. (VOICe),” filed in the Court of Common Pleas of Butler County at
A.D. No. 06-10538 (hereinafter “Underlying Complaint”), at ¶ 1. As Penn National explains, The Housing and Redevelopment
Insurance Exchange was the “insurer which has compensated VOICe in whole or in part for the damages allegedly caused by Rob-
Bern (among others).” “Motion for Summary Judgment,” filed on behalf of Plaintiff Pennsylvania National Mutual Casualty
Insurance Company, at docket number GD08-002003 (hereinafter “Penn National’s Motion for Summary Judgment”), at ¶ 3c.
2 Penn National also based its summary judgment motion upon the “Contractual Liability” Exclusion: according to Penn National,
even if there was an “occurrence,” the “Contractual Liability” Exclusion mandated that judgment be entered in its favor. When I
granted Penn National’s summary judgment motion, however, I did so because I believed Millers Capital controlled – thus result-
ing in no “occurrence” being pleaded. This is still my belief. Thus, this Memorandum does not address whether the “Contractual
Liability” Exclusion would require summary judgment in Penn National’s favor. 
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3 Appellants have also declared that “the doctrines of estoppel and laches bar[] Penn National’s claims.” “VOICe’s Brief in
Opposition,” at 12. Yet, appellants have supported this declaration with absolutely no evidence and, indeed, no argument – there is
not even an assertion as to why estoppel or laches would apply. The argument is therefore waived. Moreover, any such argument
would be meritless: attached to Penn National’s summary judgment motion are authenticated “reservation of rights” letters, sent
by certified mail and addressed to the Insured. Within every one of these letters, Penn National tells the Insured that the claim
investigation is continuing and that Penn National is “reserving its right” to deny coverage. See, e.g., “Penn National’s Motion for
Summary Judgment,” at “Exhibit ‘D.’”

Commonwealth of Pennsylvania v.
Sully George Jackson

Police Stops and Searches—Motion To Suppress—Expert Testimony—Mandatory Sentences—Notice Requirements

1. Motion to Suppress evidence seized during stop will not be granted where evidence adduced at trial supported findings that
(1) police legally stopped Defendant for speeding and (2) Defendant’s furtive movements, extreme nervousness, evasive answers
and refusal to make eye contact justified police search and patt-down.

2. Large object felt in Defendant’s pocket during patt-down was properly removed where evidence established that object could
have been weapon and contents of bottle in plain view (cocaine baggies) were properly admitted as evidence at trial.

3. Expert testimony can establish that amount of cocaine found in Defendant’s possession is consistent with possession of con-
trolled substance with intent to deliver rather than possession for personal use.

4. Mandatory three year sentence was not given in this case where Commonwealth never gave reasonable notice to Court, pur-
suant to 18 Pa. C.S. Section 7508, advising Court that it would seek imposition of mandatory three year sentence.

5. Where amount of drugs was minimally above the three year mandatory sentencing provisions and where evidence established
that drugs in possession of Defendant were for personal use and delivery, Court fashioned appropriate one year mandatory sen-
tence given the facts presented to the Court, the contents of the presentence report and Defendant’s criminal history.

(Peter Clyde Papadakos)
Michael Streily for the Commonwealth.
Jessica L. Herndon for Defendant.
No. CC No. 200803805. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., May 10, 2010—Both the Defendant, Sully George Jackson, (hereinafter referred to as “Jackson”), and the

Commonwealth of Pennsylvania have appealed following a non-jury trial in which Jackson was convicted of possession with intent
to deliver a controlled substance, possession of a controlled substance, driving while operating privilege is suspended, and exceed-
ing the maximum speed limits. Jackson has contended that this Court erred in denying his motion to suppress, arguing that no
probable cause existed for the warrantless search of Jackson. Jackson further argues that the search in question exceeded the
legitimate scope of a Terry frisk. Finally, Jackson contends that the evidence was insufficient to prove beyond a reasonable doubt
that he possessed the cocaine found on him with the intent to deliver.

The Commonwealth has appealed from the sentence imposed in this matter, arguing that the Court failed to impose the manda-
tory minimum sentence it believed to be applicable in this case. The Commonwealth further seeks to argue whether a particular
form of notice is required under 18 Pa. C.S. §7508 and, if so, whether such notice must be made to the Court as well as to Jackson.
Finally, the Commonwealth seeks to argue that where the record demonstrates that both Jackson and his counsel had actual notice
of the Commonwealth’s intention to seek the mandatory sentence and did not dispute its applicability, a Court may find the form
of notice inadequate and refuse to impose the mandatory sentence on that basis alone.

The evidence presented at the suppression hearing, which was incorporated for purposes of the non-jury trial, established that
Officer Vince DiCenzo, (hereinafter referred to as “DiCenzo”), of the East Pittsburgh Police Department, was working on
September 9, 2007, at approximately 2:30 in the morning. DiCenzo clocked Jackson’s vehicle traveling at a rate of forty-six miles
per hour in a posted twenty-five mile per hour zone. A traffic stop was made, and Jackson was identified as the driver. As DiCenzo
approached Jackson’s vehicle, he observed Jackson making furtive movements to his right. DiCenzo saw Jackson’s shoulder dip-
ping down on two separate occasions toward the floorboard area. DiCenzo was unable to see Jackson’s hands at this time. Based
on these observations, DiCenzo radioed for another police officer to assist him. DiCenzo approached Jackson’s vehicle and asked
for Jackson’s license, registration and insurance information. Jackson admitted that he was speeding and advised DiCenzo that he
did not have a driver’s license. Jackson further clarified his statement to admit that he was suspended. DiCenzo took no further
actions with respect to Jackson until his backup arrived.

DiCenzo testified that Jackson avoided eye contact with him while he spoke to him. He characterized Jackson as appearing very
nervous. Jackson refused to make eye contact with DiCenzo and kept staring straight ahead. The vehicle Jackson was driving was
not registered to him, but rather, to Halbleib Automotive in Pittsburgh.

Once backup arrived DiCenzo ordered Jackson to step from his vehicle DiCenzo’s intention was to pat down Jackson for his
safety. During the pat down, DiCenzo felt a large bulge in Jackson’s right leg pocket. When asked what this bulge was, Jackson
stated that it was “Stacy’s.” Believing that it was a weapon, DiCenzo removed it from Jackson’s pocket. He described the bulge as
very solid, very large. Upon removing the object, DiCenzo discovered that the item was, in fact, a large pill bottle. This bottle was
not the size of a typical prescription bottle, but was rather described by DiCenzo as a very large prescription bottle with estimat-
ed dimensions of two and one-half to three inches by five inches. The officer was able to immediately observe several corner bag-
gies of suspected crack cocaine in this pill bottle. This was visible to the officer without opening the bottle.

It is readily apparent, and not challenged, that the officer had the right to stop Jackson’s vehicle, based upon the speed in which
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he was traveling. His movements, extreme nervousness, evasive answers, and refusal to make any eye contact whatsoever, war-
ranted the officers patting him down for their safety. See, Commonwealth v. Mack, 308 Pa.Super. 153, 953 A.2d 587(2008). DiCenzo,
believing that Jackson possessed a weapon, removed the bottle and was able to immediately observe that this bottle contained
cocaine. Thus, Jackson’s contentions that this Court erred in denying his motion to suppress are without merit. Likewise, the offi-
cer could properly pat down Jackson for his safety. His belief that the object he felt in Jackson’s pocket might have been a weapon,
was found to be credible by this Court. Thus, Jackson’s challenge to the search and frisk must fail.

Likewise, Jackson’s challenge to the sufficiency of the evidence to support his conviction must also fail with respect to the pos-
session with intent to deliver charge. The Commonwealth presented expert testimony to opine that the quantity found on Jackson
was consistent with the intent to deliver. This member of the Court credited that testimony. While Jackson’s testimony that he was
a drug user was somewhat persuasive, the Court did not conclude that the totality of the items found on Jackson were for person-
al use. Rather, the credible testimony was that Jackson possessed most, if not all of the crack cocaine found on him with the intent
to deliver. Accepting the evidence in the light most favorable to the Commonwealth, as verdict-winner, it is clear that the evidence
is more than sufficient to support Jackson’s conviction. See, Commonwealth v. Watson, 945 A.2d 174 (Pa.Super. 2008);
Commonwealth v. Heater, 899 A.2d 1126 (Pa.Super. 2006).

The Commonwealth’s appeal focuses on the notice given for the imposition of a mandatory minimum sentence. While the record
reflects that the defense and Court were placed on notice of Jackson’s conviction that the Commonwealth was seeking a mandato-
ry minimum sentence of three years incarceration, no notice was filed. The defense acknowledged at the time of sentencing that
they were aware that the Commonwealth sought a three-year mandatory minimum. It is clear that the Commonwealth never filed
a written notice with the Court advising the Court that the Commonwealth was seeking a mandatory minimum sentence here. 18
Pa. C.S. §7508 does not require any particular form of notice, but requires that notice to be reasonable. Commonwealth v. Daniels,
440 Pa.Super. 615, 656 A.2d 539 (1995).

The difficulty raised by the Commonwealth’s failure to file a written notice of record of its intention to seek a mandatory is
apparent in a case such as the one presently at issue. The Court received a written presentence report detailing Jackson’s back-
ground. The Court also has the benefit of its notes, which reflected a case where the amount of drugs was minimally above the
three-year mandatory quantity under circumstances in which it appeared that the quantity found was both for intent to deliver and
for personal use. While the defense obviously did not argue this fact at the time of sentencing, the defense position at trial was that
Jackson was a user of drugs. As the Court was not formally apprised of the Commonwealth’s position that a three-year mandatory
was being sought, a determination was made that Jackson fell within a one-year mandatory minimum sentence and in a guideline
range as was imposed here. Thus, while it appears that the Commonwealth is not required to file a written notice of its intention
to seek the imposition of a mandatory sentence, this would certainly be a prudent practice, especially in borderline cases such as
the instant one. Unfortunately, the Commonwealth failed to take what should be a rather easy step to advise the Court of its posi-
tion. Even worse, however, is the defense’s failure to argue that the quantity here should be considered in a hybrid fashion where
some of the substance could be considered consistent with intent to deliver, while part would be consistent with personal use, a
claim that could have found credence, given Jackson’s testimony. See, Commonwealth v. Perez, 2007 Pa.Super. 235, 931 A.2d 703
(2007): “The initial determination of whether the Commonwealth proves that the mandatory minimum applies under Section 7508
is reserved by statute for the Sentencing Court.” The Court is thus left in a position of fashioning an appropriate sentence, given
the facts presented to the Court, the contents of the presentence report and Jackson’s criminal history. The sentence imposed
reflected such a consideration.

Cashman, J.
Dated: May 6, 2010

Commonwealth of Pennsylvania v.
Scott Kecman

Harassment—Sufficiency of Evidence—Prejudicial Statement by Court—Excessive Sentence—Admissibility of Statement of Defendant

1. Evidence to support harassment conviction under Pa.C.S. Section 2709(a)(4) was sufficient where Commonwealth submit-
ted evidence to establish that Defendant engaged in a pattern of behavior to alarm and seriously annoy the victim by establish-
ing that Defendant appeared on the victim’s property carrying a firearm in the middle of the night and repeatedly using foul and
inappropriate language to the victim and his minor son and motion to set aside verdict as being against the weight of the evidence
would fail.

2. Defendant’s claim that the Court prejudiced the Defendant by calling his counsel’s attempt to impeach a witness on cross-
examination by comparing his testimony at trial against his testimony at the preliminary hearing as an “ambush” did not warrant
a new trial where the Court gave a cautionary instruction to the jury to ignore any comment it might have made during the trial
which the jury could have construed as showing annoyance or displeasure of any witness or lawyer.

3. Where Court could have sentenced Defendant to 4-8 months incarceration using his prior record score and the sentencing
guidelines, sentence of 1 year probation and $1,000 fine was not excessive, especially where no evidence could be pointed to in the
record to show that the sentence was enhanced because the Defendant elected to be tried by a jury.

4. Admission of surprise inculpatory statement by witness that Defendant called victim’s son a “faggot” was not grounds for
mistrial, where Court offered Defendant’s Counsel additional time to prepare for cross-examination which was declined; where
inculpatory statement was similar to other allegations and where Defendant was given opportunity to cross-examine witness as to
recency of recollection and disclosure of the statement.

(Peter Clyde Papadakos)
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Michael Streily for the Commonwealth.
Paul Gettleman for Defendant.
No. CC 200910616. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Rangos, J., May 17, 2010—On January 13, 2010, Defendant, Scott Kecman, was convicted by a jury of his peers on a harassment

charge. Defendant was sentenced to one year of probation, the first two months of which to be served on house arrest, and a fine
of $1000.00. Defendant filed a timely Notice of Appeal on January 15, 2010 and a Statement of Errors Complained of on Appeal on
February 11, 2010.

MATTERS COMPLAINED OF ON APPEAL
Defendant raises six issues on Appeal however, Defendant’s claims can essentially be reduced to four issues. First,

Defendant asserts that the verdict was against the weight of the evidence. (Concise Statement of Matters Complained of on
Appeal, p. 2) Second, Defendant asserts that the Court prejudiced Defendant by referring to defense counsel’s techniques as
ambushing. Ibid. Next, Defendant asserts that this Court sentenced him excessively because he chose to exercise his right to a
trial by jury Ibid. Defendant lastly asserts that this Court erred regarding the admissibility and consequences of a statement
made by Defendant. Ibid.

HISTORY OF THE CASE
The circumstances of this case revolve around an ongoing dispute between two neighbors, Scott Kecman (Defendant) and David

Leitzell. Leitzell testified that on April 28, 2009, at approximately 2:00 a.m., he was returning home from work when he noticed
Defendant was standing on Leitzell’s property, in front of his house. (Transcript of Jury Trial of January 12-13, 2010, hereinafter
Tr. 25) Leitzell noticed that Defendant was carrying a rifle. (Tr. 27) Leitzell had previously told Defendant not to be on his proper-
ty and had posted “No Trespassing” signs on the property. (Tr. 25-26)

Leitzell conducted a preliminary survey of his property and did not discover any damage. (Tr. 28) However, later that morning,
at approximately 10:00 a.m., a more thorough review revealed damage to the windshields of two of Leitzell’s vehicles. Ibid. Leitzell
described the damage as similar to a bull’s eye, partially penetrating the windshield of two vehicles. Ibid. The vehicles were on the
left side of the property, the same side from which Defendant appeared. (Tr. 29) In addition, another car owned by Leitzell was
damaged and described by Leitzell as having “a BB mark in the paint.” (Tr. 30)

At approximately 4:00 p.m., Defendant drove past Leitzell’s house. Ibid. According to Leitzell, Defendant called Leitzell’s son a
“retard.” (Tr. 31) Defendant left and returned on his dirt bike, and said to Leitzell that he was not the one who shot out Leitzell’s
windows. Ibid. During this later encounter, Defendant also called Leitzell a “faggot” and “asshole.” (Tr. 34)

DISCUSSION
Defendant alleges that the evidence was insufficient to support the conviction. The test for reviewing a sufficiency of the evi-

dence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all prop-
er inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to
have been established beyond a reasonable doubt... This standard is equally applicable to cases where the evidence is cir-
cumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a reason-
able doubt. 

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)
Defendant was convicted of harassment, which is defined, in relevant part, as follows:

§ 2709. Harassment

(a) Offense defined.—A person commits the crime of harassment when, with intent to harass, annoy or alarm another, the
person:

*   *   *

(4) communicates to or about such other person any lewd, lascivious, threatening or obscene words, language, drawings
or caricatures;

18 Pa.C.S. §2709 This statute seeks to balance the right to free speech against the right to be free from intrusions of personal
privacy.

With the enactment of 18 Pa.C.S. §2709, our legislature has sought to prohibit such conduct, including speech, which is
not Constitutionally protected and which is intended to alarm or seriously annoy another person. The purpose of the leg-
islature, undoubtedly, was to extend to the individual the protections which have long been afforded the general public
under disorderly conduct and breach of the peace statutes. The legislature has sought to prevent, not the initial impact of
unwelcome intrusions upon privacy, but rather repeated assaults on individual privacy interests.

Commonwealth v. Duncan, 363 A.2d 803, 809 (Pa.Super. 1976) Defendant repeatedly intruded upon the privacy of Leitzell. When
viewed individually, his conduct may simply be irresponsible or immature, but when viewed as part of an ongoing pattern, it rises
to the level of “alarming or seriously annoying.” After having been previously warned, he appeared on Leitzell’s property, late at
night, brandishing a weapon. He returned hours later and hurled insults at Defendant’s minor child. He returned a third time that
day and made a direct reference to the damage on Leitzell’s vehicles, which damage appeared to have been caused by a BB gun.
Then he used inappropriate and insulting language toward Leitzell. The only conceivable purpose of this pattern of behavior is to
alarm or seriously annoy Leitzell. Defendant’s general denial of wrongdoing was apparently not found to be credible by the jury.
Rather, the jury found his course of conduct squarely within the proscriptions of §2709. Based on all of the facts, and drawing all
proper inferences in favor of the Commonwealth, the jury verdict must be affirmed.

Turning to Defendant’s other claims of error, Defendant claims that this Court prejudiced Defendant by referring to his coun-
sel’s tactics on cross-examination as “ambushing” the witness. Defense counsel sought to impeach a witness on cross-examination
by comparing his testimony at trial against the witness’ testimony at the preliminary hearing. After numerous questions by defense
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counsel, the Court intervened as follows:

COURT: Let’s take a brief recess. It’s not fair to ambush the witness with a transcript.

Counsel: Excuse me, I don’t mean to interrupt, but I object to the characterization he’s being ambushed.

COURT: I would like to give him the opportunity to step down and read the transcript if you’re going to ask him to point
out anywhere in the transcript where he might have said something.

(Tr. 46-47)
This Court first notes that, even if its characterization of counsel’s cross-examination was unnecessary, not every unnecessary

comment in a trial is prejudicial. Commonwealth v. Goosby, 301 A.2d 673, 674 (Pa. 1975) In order to be prejudicial, it must be “of
such a nature or substance or delivered in such a manner that it may reasonably be said to have deprived defendant of a fair trial.”
Ibid. A trial court may legitimately exercise its discretion to expedite the trial and perform its duty to focus the proceeding on the
issues presented. Commonwealth v. Ryder, 359 A.2d 379, 381 (Pa. 1976)

Ryder is particularly instructive in that the judge made comments on five separate occasions regarding the dilatory tactics of
counsel. On appeal, the Court held that no error was made by the judge, as the court has the ability to restrain the unwarranted
practices of defense counsel. Ibid. A judicial comment that goes further than necessary to rule on an objection does not warrant a
new trial unless the court lectures counsel or threaten counsel in the presence of the jury. Id. at 383 citing Commonwealth v.
Horvath, 285 A.2d 185 (Pa. 1971) and Commonwealth v. Stallone, 126 A. 56 (Pa. 1924)

In the case sub judice, this Court intervened only after counsel had been given considerable latitude with respect to his cross-
examination. Counsel asked the witness question after question regarding details of the transcript of the preliminary hearing, with
which the witness had not previously been provided. Counsel repeatedly asked the witness to point out where in the transcript the
witness made certain statements. Naturally, this tactic resulted in repeated delays as the witness attempted to scan pages of tran-
script to respond. To expedite the testimony, the Court intervened and permitted the witness the opportunity to read the relevant
potion of the transcript. This one instance of this Court moving the trial along falls far short of the five instances of judicial com-
mentary in Ryder which were found to be acceptable. Moreover, the applicable standard is fairness of the trial, and this Court’s
intervention accomplished that goal by giving the witness an opportunity to better answer counsel’s questions.

Furthermore, this Court issued the following jury instruction to cure any prejudice, real or perceived:

If during the trial I exhibited what you felt to be annoyance or displeasure toward any witness or lawyer, or if I made any
comment or facial expression, you’re not to assume that I have attempted to persuade you to render a particular verdict,
because I have not.

(Tr. 121) This precautionary instruction is sufficient for statements such as the one to which Defendant cites.
Next Defendant alleges he was sentenced excessively for electing to have a trial by jury. Before addressing the reasonableness

of the Court’s sentence, this Court notes that Defendant must first establish that a substantial question exists that his sentence is
inappropriate under the Sentencing Code. 42 Pa.C.S.A. §9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995)
Defendant alleges that the sentence was enhanced because of his election to be tried by a jury.

This allegation is not only without merit, it is completely without support in the record. This Court sentenced Defendant to one
year of probation, the first two months of which to be served on house arrest, and a fine of $1000.00. (Tr. 148) Defense counsel
requested a probationary sentence. Given Defendant’s prior record score of four (4) and the sentencing guidelines, which this
Court reviewed, this Court could have sentenced Defendant to a four to eight month period of incarceration in the standard range.
Defendant has fallen far short of demonstrating that his sentence of one year probation, two months of which to be served on house
arrest, was excessive, and his bald assertion of unfairness merits no further discussion. A bald claim of excessiveness does not
raise a substantial question. Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super. 2003). As such, Defendant is not entitled to
appellate review on this issue.

Even if a substantial question had been raised, Defendant would not be entitled to relief. The standard of review with respect
to sentencing is whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996) A court
will not have abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a dif-
ferent conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

The sentencing court is given such broad discretion because it alone can observe the defendant’s conduct and behavior. “Simply
stated, the sentencing court sentences flesh-and-blood defendants and the nuances of sentencing decisions are difficult to gauge
from the cold transcript used upon appellate review.” Commonwealth v. Walls, 926 A.2d 957, 963 (Pa. 2007).

“Unreasonable” is not defined by statute and is apparently intentionally vague in its meaning. “[T]he General Assembly has
intended the concept of unreasonableness to be a fluid one…a circumstance-dependent concept that is flexible in understanding
and lacking precise definition.” Walls, 926 A.2d at 963. Despite the lack of concrete definition in statute or case law, this Court is
not without guidance as to the meaning of unreasonableness. 42 Pa.C.S.A. § 9721, specifically the factors listed in §9721 (b) (the
protection of the public, the gravity of the offense in relation to the impact on the victim and the community, and the rehabilitative
needs of the defendant), inform appellate review for unreasonableness. Id.

In this case, this Court considered the fact that, having been warned previously, Defendant appeared on the property of the vic-
tim toting a firearm in the middle of the night. He repeatedly used foul and inappropriate language to the victim and his son. In
order to put a stop to the ongoing, and apparently escalating, feud, this Court sentenced Defendant to a period of probation, con-
sistent with the recommendation of his counsel. This Court is perplexed as to how Defendant can argue that a nonjury trial would
have resulted in any lesser sentence.

Finally, Defendant alleges this Court erred in admitting a statement that the Defendant allegedly called the victim’s son a “fag-
got.” According to Defendant, the utterance of the statement on the witness stand was grounds for mistrial, as this statement had
not been made available to defense counsel in advance.

This argument also lacks merit. Counsel for the Commonwealth acknowledged that he was made aware of the statement only
moments ahead of the testimony. (Tr. 56) It did not appear in the police report or any other written statement. Ibid. The prosecu-
tion does have a duty to disclose all inculpatory statements in his possession or control under Pa.R.C.P. Rule 573(B). The Assistant
District Attorney in this case indicated that he had just himself learned of the statement in question. Pa.R.C.P. Rule 573(E) pro-
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vides that a court may enter such order as justice requires under the circumstances for failure to comply with this Rule. In this
case, counsel was offered additional time to prepare for cross-examination, which he declined. (Tr. 67) Since counsel did not find
so much as a recess necessary to prepare cross-examination on this issue, it stands to reason that either counsel had previously
prepared for this type of statement given the other similar allegations or the statement was so insignificant as to not require addi-
tional preparation. In any event, counsel for Defendant was given the opportunity to cross-examine the witness as to the recen-
cy of the recollection and disclosure of the statement. If a recess was not needed, it is clear that granting a mistrial was also not
necessary.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Jeylon Davis

Unavailable Witness—Pa. Rules of Evidence 804(a)(5), (b)(1)

1. Commonwealth met its burden of showing it used reasonable means to procure the attendance of victim, living in Canada, in
robbery prosecution under Pa. Rules of Evidence 804(a)(5) by demonstrating witness refused to attend trial even after
Commonwealth communicated several times with unavailable witness and assured her that she would be able to return to Canada
following her appearance at trial and by speaking with Canadian and American Immigration authorities concerning witness’s
immigration status and the reason for her travel to the United States.

2. Where witness refuses to appear at trial despite Commonwealth’s good faith efforts to procure her attendance at trial she will
be deemed unavailable for appearance and her preliminary hearing testimony, which was subject to cross-examination by defen-
dant, can be admitted into evidence pursuant to Pa. Rules of Evidence 804(b)(1).

(Peter Clyde Papadakos)

District Attorney’s Office Appellate Division for Commonwealth.
Scott Coffey for Defendant.
No. CC 200601962. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., May 19, 2010—Defendant was charged at CC 200601962, with one count of Robbery – Serious Bodily Injury, 18 Pa.

C.S.A. §3701(a)(1)(i); one count of Simple Assault, 18 Pa. C.S.A. §2701(a)(3); and one count of Recklessly Endangering Another
Person (REAP), 18 Pa. C.S.A. §2705.

On May 13, 2008, this court held a hearing at which time the defendant moved to dismiss, asserting that the Commonwealth was
unable to proceed because of an unwilling victim. Also at that hearing, the Commonwealth made an oral motion for the court to
find the victim, June Yu, unavailable under Pa. Rules of Evidence § 804. The court ordered the parties to submit briefs. Briefs were
submitted on May 20, 2008, and on May 21, 2008, the court granted the Commonwealth’s motion for the victim to be declared
unavailable.

Prior to the start of a two-day jury trial, the court held a hearing on defendant’s Suppression Motion, which was denied and the
matter proceeded to trial. On May 23, 2008, the jury found defendant guilty of all charges. Sentencing was postponed pending the
preparation of a presentence report. On August 7, 2008, defendant was sentenced at Count 1 – to 7 1/2 to 15 years incarceration,
effective May 4, 2008, with time credit from January 24, 2006, through August 11, 2006, and 5 years probation, to be served con-
secutive to the period of incarceration imposed at this count; at Count 3 to 1 year probation, to be served consecutive to the peri-
od of probation imposed at Count 1 of this Information. There was no further penalty at Count 2 as the simple assault merged with
Count 1 for sentencing.

On August 13, 2008, defendant filed a Motion to Modify/Reduce Sentence with this court. A hearing was held on September 25,
2008, at which petitioner requested that counsel be appointed to file an appeal on his behalf. That request was granted, but it
appears that counsel was not appointed. On March 26, 2009, petitioner filed a pro se Motion for Post Conviction Collateral Relief.
On April 3, 2009, Scott Coffey, Esquire, was appointed to represent petitioner in his Post Conviction Collateral Appeal. On
December 1, 2009, Petitioner, through Attorney Coffey, filed an Amended Petition for Relief pursuant to the Post Conviction Relief
Act (PCRA). After the filing of an Answer by the Commonwealth, this court reviewed the pleading and the record and in accor-
dance with, reinstated defendant’s appellate rights nunc pro tunc on February 19, 2010. This timely appeal followed.

IN HIS STATEMENT OF MATTERS COMPLAINED OF ON APPEAL, DEFENDANT CLAIMS THAT THE TRIAL
COURT ERRED IN PERMITTING THE COMMONWEALTH’S USE OF VICTIM JUNE YU’S PRELIMINARY HEARING
TESTIMONY (PURSUANT TO PA.R.E. 804) AT APPELLANT’S JURY TRIAL, OVER THE OBJECTION OF TRIAL
COUNSEL AT THE 5/13/08 PRE-TRIAL HEARING (AT PP. 5-6, 8, 9) & IN HER 5/20/08 BRIEF, SINCE THE WITNESS
WAS NOT UNAVAILABLE AND THE COMMONWEALTH DID NOT MAKE A GOOD FAITH EFFORT TO SECURE HER
PRESENCE AT TRIAL.

The question is whether June Yu was properly deemed to be unavailable for the purposes of Pennsylvania Rule of Evidence
§804 which permits certain out-of-court statements, which would otherwise be excluded as hearsay, to be admitted into evidence,
provided that the declarant is unavailable for trial. Pa. R.E. §804(a) provides a definition of unavailability of a witness for excep-
tions under this section. That definition provides, in pertinent part:
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Rule 804. Hearsay exceptions; declarant unavailable

(a) Definition of unavailability. “Unavailability as a witness” includes situations in which the declarant:

…

(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance
(or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by
process or other reasonable means.

Pa.R.E. §804(a).

One exception under §804 allows former testimony where the witness testified at a prior proceeding in the same case, and was
subject to cross-examination by this defendant. Pa.R.E. § 804(b)(1). Under this exception, Ms. Yu’s preliminary hearing testimony
would be properly permitted under this rule, as long as Ms. Yu was determined to be unavailable by the court prior to the entrance
of the testimony at trial.

A witness may be deemed to be unavailable if the Commonwealth demonstrates good faith effort to locate him. 42 Pa.C.S.A.
§5917. The determination of whether a witness is unavailable is for the trial judge, whose decision will not be reversed absent a
showing of an abuse of discretion. Commonwealth v. Walloe, 472 Pa. 473, 372 A.2d.788 (1977); Commonwealth v. Lebo, 795 A.2d
987 (Pa.Super. 2002).

This court conducted a hearing and ordered the parties to submit briefs prior to trial. After consideration of all of the argu-
ments, this court determined that the Commonwealth had sufficiently demonstrated that a good faith effort had been made to
secure Ms. Yu’s presence at trial.

At the pre-trial hearing, Assistant District Attorney Wholey represented to the court that he had exchanged several communi-
cations with Ms. Yu over an extended period of time and that she was unwilling to re-enter the United States for fear that she would
not be able to return to Canada where her husband and her newborn baby reside. (Motion Hearing, pp. 3-4, 8). Attorney Broadus
argued that the Commonwealth was attempting to circumvent an unwilling victim. (Motion Hearing, pp. 5-6). This court ordered
that both parties submit briefs on the issue for further consideration.

In the Commonwealth’s Brief in Support of Motion to Declare Witness Unavailable, the Commonwealth reiterated its many
attempts to procure Ms. Yu’s presence at trial. The exhibits attached to the Commonwealth’s Brief showed a willing witness who
wanted to come to Pittsburgh to testify at Petitioner’s trial. This court found that Ms. Yu fully intended to appear at petitioner’s
trial, and that the only reason for Ms. Yu’s unavailability was the Immigration Officer scaring Ms. Yu into believing that, due to
her tenuous immigration status, she may not be permitted to re-enter Canada if she were to leave. Based upon the information pre-
sented to the court, it was apparent to the court that Mr. Wholey did everything in his power to assure Ms. Yu that she would be
permitted to return to Canada, including speaking to both the Canadian and American Consulates and providing them with docu-
mentation of the reason for Ms. Yu’s travel to the United States. Despite these efforts, ADA Wholey was unable to provide to Ms.
Yu the documentation that she believed was necessary to prove that she would be able to re-enter Canada. This was a reasonable
concern for Ms. Yu. This court found that the Commonwealth’s efforts went beyond a mere good faith effort to secure Ms. Yu’s
presence at trial and thus, properly allowed the use of her preliminary hearing testimony.

As such, this claim has no merit.

Date: May 19, 2010
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UPMC Senior Communities
d/b/a Canterbury Place v.

David M. Ranallo
Uniform Fraudulent Transfer Act—Actual Debtor as Indispensible Party

1. Defendant is the attorney-in-fact for his uncle, a resident in a skilled nursing facility. The facility instituted suit based on
transfers of uncompensated value which made uncle insolvent.

2. To proceed under the Uniform Fraudulent Transfer Act, Plaintiff must show a violation or fraudulent conduct by the actual
debtor, not by an individual acting as attorney-in-fact for the actual debtor.

3. The actual debtor is an indispensible party to the action under the Uniform Fraudulent Transfer Act, unless there is already
a judgment against the actual debtor.

(Amy R. Schrempf)
Livia F. Langton, Marijane E. Treacy, and Bradley F. Schutjer for Plaintiff.
Elizabeth A. Beroes for Defendant.
No. GD 09-21553. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., April 28, 2010—Plaintiff has appealed this Court’s Order dated February 12, 2010, dismissing both counts of its

Complaint. In its Statement of Matters Complained of on Appeal, Plaintiff raises issues only as to Count II. Any grounds for appeal-
ing the dismissal of Count I, Breach of Contract, have been waived, presumably intentionally.

Count II purports to state a claim based on Mr. Ranallo’s alleged violation of the Uniform Fraudulent Transfer Act (“the
Act”). Plaintiff argues that it has pled sufficient facts to show that Mr. Ranallo is a “first transferee” within the meaning of sec-
tion 5108(b)(1) of that Act and is therefore properly the Defendant to be named under the facts here for that alleged violation.
As we will discuss later herein, there are no facts that support any violation of the Act, so Defendant’s status as a “first trans-
feree” is irrelevant.

We must reiterate what was suggested by our Memorandum filed in Support of the Order now complained of: Plaintiff has no
recourse against this Defendant under either Breach of Contract or the Act. However, Plaintiff may have recourse against Mr.
Ranallo via an accounting of Mr. Ranallo’s conduct under the power of attorney given to him by his uncle, Richard LeDonne (“the
Uncle”), in Orphans’ Court Division.

FACTUAL BACKGROUND
According to the various paragraphs cited in Plaintiff ’s Complaint, the Uncle was and still is a resident in Plaintiff ’s skilled

nursing facility. (¶9.) The Uncle was admitted on or about September 28, 2007. (¶3.) After the Uncle had been in Plaintiff ’s facili-
ty for somewhat more than a year, he “apparently became insolvent.” (¶4.) On March 9, 2009, the Uncle or Plaintiff applied for
Medical Assistance benefits. (¶4.) Those benefits were denied on September 10, 2009, by the Allegheny County Assistance Office
(“CAO”). (¶5.) The basis for denial was that, between June 1, 2006 and November 21, 2008, the Uncle had disposed of assets with
a total value of $168,779.82, supposedly without having received adequate compensation back. (¶5 and Exhibit B.) According to
Exhibit B to the Complaint, the CAO was referring to transfers or gifts (“uncompensated value”) made to Mr. Ranallo by the Uncle
(or to Mr. Ranallo by Mr. Ranallo himself, presumably pursuant to a power of attorney the Uncle had given him).

The transfers were of the Uncle’s house on June 1, 2006 and of various amounts of money from June 8, 2006 through November
21, 2008. (In Exhibit B, the CAO also listed payments which appear to have been “for value,” from Mr. Ranallo’s account to Plaintiff
of roughly $6,000 per month for each month from March 21, 2008 through April 21, 2009, a $12,000 payment to Plaintiff on July
23, 2009, plus two deposits totaling $5,900, to the Uncle’s account1 on January 28, 2008 and February 11, 2008. The total of these
“for value” payments was $67,912.05.)

As a result of the “uncompensated value” transfers, the CAO determined that “[a] period of ineligibility has occurred as fair
market value was not received for [the transfers of $168,779.82].” The CAO ruled that the Uncle was “not eligible for payment
towards the cost of Medicaid/services in a Long Term Care (‘LTC’) facility, beginning on January 1, 2009 and ending on December
10, 2010.” The CAO noted that the Uncle was “eligible for all other Medicaid benefits.” (Exhibit B.)

The CAO also states, in Exhibit B to Plaintiff ’s Complaint, that the Uncle “can request an undue hardship waiver if the denial
of payment of Medicaid/services in an LTC facility would deprive [him] of medical care which would endanger [his] health or life
or…would deprive him of food, clothing, shelter, or other necessities of life.” The Complaint is silent regarding whether or not the
Uncle asked for the “undue hardship waiver.”

According to the Complaint, Plaintiff ’s appeal of the CAO’s ruling is still pending. (¶7.)
Plaintiff does not plead (and has not offered to plead in an amendment) that it has any kind of judgment (e.g. on a verdict or by

consent) against the Uncle. Plaintiff relies strictly on the CAO’s ruling for its contention that the transfers to Mr. Ranallo were
fraudulent as to creditors of the Uncle. However, the CAO’s decision as set forth in Exhibit B contains no suggestion that either the
Uncle or Mr. Ranallo acted fraudulently. The CAO simply refers to the requirement that it “evaluate” any transfer in the three
years before the date of the application for assistance (here, March 9, 2009).2

In paragraph 24 of the Complaint, Plaintiff alleges that Mr. Ranallo “accepted” the transfers “with full knowledge that said
transfers were being made at a time when [the Uncle] would be rendered insolvent by the transfers.” The largest transfer, of the
Uncle’s house on June 1, 2006, was more than 15 months before the Uncle is alleged to have entered Plaintiff ’s facility on or about
September 28, 2007, and more than 33 months before the Uncle filed for the assistance payments at issue. There is no attempt to
plead with any particularity how the transfer of the house in 2006 rendered the Uncle insolvent or even near insolvent in 2006,
nor has Plaintiff pled with particularity when (or even, if) the Uncle became insolvent, except to say it was “apparently” by
March 2009. Nevertheless, we accepted that conclusory and insufficient allegation of the Uncle’s insolvency as true for purpos-
es of our analysis of Count II and would have allowed amendment for greater particularity had the other elements of Count II
existed. They did not.

Lastly, Plaintiff claims that the Uncle’s outstanding balance is $22,006.81. (¶8.) (This would presumably be as of November 13,
2009, the date the Complaint was signed by Plaintiff counsel.) The balance is growing monthly by an unspecified amount. (¶9.)
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ISSUES RAISED ON APPEAL
Plaintiff raises the following issues in its Statement of Matters Complained of on Appeal:

1. The court erred in misinterpreting the holding in Presbyterian Medical Center v. Budd, 832 A.2d 1066 (Pa.Super.
2003), and applying it in a manner that contravenes the plain language of the statute, which expressly authorizes caus-
es of action against first transferees.

2. The court erred in determining that a claim against a first transferee was not a claim for which relief may be grant-
ed, as numerous cases exist demonstrating that claims against first transferees are claims for which relief may be
granted.

3. The court erred in dismissing the claim with prejudice, as the facts plead in the complaint are sufficient to support
a cause of action against Appellee, who was sued in his status as first transferee.

These can be combined into one issue, whether a claim can lie against a purported “first transferee” if the actual debtor has not
violated the Act.

1. The debtor’s conduct, not Mr. Ranallo’s is what must be examined under the Act.
Plaintiff ’s contract, by its terms and as we explained in our earlier Memorandum, was only with the Uncle. Plaintiff has con-

ceded this point on appeal. Mr. Ranallo has the Uncle’s power of attorney, but it is the Uncle who has received the services from
Plaintiff and it was on behalf of the Uncle that Plaintiff was paid by Mr. Ranallo (according to the CAO in Exhibit B to the
Complaint). The Uncle, not Mr. Ranallo, is the person who, at most, is a potential judgment debtor of Plaintiff, if we accept all the
allegations of the Complaint as true.

Plaintiff alleges that it was a “foreseeable creditor” and that the Uncle is its debtor as defined in §5101(b) of the Act. We do not
disagree. Plaintiff also alleges that Mr. Ranallo is a “first transferee” under §5107 of the Act. Again, we concede that he may very
well be. Lastly, Plaintiff relies on §5108 for the relief it seeks. However, Plaintiff has not addressed §5102, “Insolvency,” §5103,
“Value,” and §5104, “Transfers Fraudulent as to Present and Future Creditors.” Those sections describe the elements of Count II
that are critical to the liability of the Uncle, and the Uncle’s liability is critical to Plaintiff ’s ability to proceed, under the Act,
against Mr. Ranallo. We quote §§5102, 5103 and 5104 in full, below.3

12 Pa. C.S.A. §5102. Insolvency

(a) General rule.—A debtor is insolvent if, at fair valuations, the sum of the debtor’s debts is greater than all of the
debtor’s assets.

(b) Presumption of insolvency.—A debtor who is generally not paying the debtor’s debts as they become due is presumed
to be insolvent. This presumption shall impose on the party against whom the presumption is directed the burden of prov-
ing that the nonexistence of insolvency is more probably than its existence.

(c) When partnerships are insolvent.—A partnership is insolvent under subsection (a) if, at fair valuations, the sum of
the partnership’s debts is greater than the aggregate of all of the partnership’s assets and the sum of the excess of the
value of each general partner’s nonpartnership assets over the partner’s nonpartnership debts.

(d) Exclusion of certain assets.—Assets under this section do not include property that has been transferred, concealed
or removed with intent to hinder, delay or defraud creditors or that has been transferred in a manner making the trans-
fer fraudulent under this chapter.

(e) Exclusion of certain debts.—Debts under this section do not include an obligation to the extent it is secured by a valid
lien on property of the debtor not included as an asset.

12 Pa. C.S.A. §5103. Value

(a) General rule.—Value is given for a transfer or an obligation if, in exchange for the transfer or obligation, property is
transferred or an antecedent debt is secured or satisfied, but value does not include an unperformed promise made oth-
erwise than in the ordinary course of the promisor’s business to furnish support to the debtor or another person.

(b) Reasonably equivalent value.—For the purposes of sections 5104(a)(2) (relating to transfers fraudulent as to present
and future creditors) and 5105 (relating to transfers fraudulent as to present creditors), a person gives reasonably equiv-
alent value if the person acquires an interest of the debtor in an asset pursuant to a regularly conducted, noncollusive
foreclosure sale or the exercise of a power of sale for the acquisition or disposition of the interest of the debtor upon
default under a mortgage, deed of trust or security agreement or pursuant to a regularly conducted, noncollusive execu-
tion sale.

12 Pa. C.S.A. §5014. Transfers fraudulent as to present and future creditors.

(a) General rule.—A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the credi-
tor’s claim arose before or after the transfer was made or the obligation was incurred, if the debtor made the transfer or
incurred the obligation:

(1) with actual intent to hinder, delay or defraud any creditor of the debtor; or

(2) without receiving a reasonable equivalent value in exchange for the transfer or obligation, and the debtor:

(i) was engaged or was about to engage in a business or a transaction for which the remaining assets of the 
debtor were unreasonably small in relation to the business or transaction; or

(ii) intended to incur, or believed or reasonably should have believed that the debtor would incur, debts 
beyond the debtor’s ability to pay as they became due.

(b) Certain factors.—In determining actual intent under subsection (a)(1), consideration may be given, among other fac-
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tors, to whether:

(1) the transfer or obligation was to an insider;

(2) the debtor retained possession or control of the property transferred after the transfer;

(3) the transfer or obligation was disclosed or concealed;

(4) before the transfer was made or obligation was incurred, the debtor had been sued or threatened with suit;

(5) the transfer was of substantially all the debtor’s assets;

(6) the debtor absconded;

(7) the debtor removed or concealed assets;

(8) the value of the consideration received by the debtor was reasonably equivalent to the value of the asset trans-
ferred or the amount of the obligation incurred;

(9) the debtor was insolvent or became insolvent shortly after the transfer was made or the obligation was incurred;

(10) the transfer occurred shortly before or shortly after a substantial debt was incurred; and

(11) the debtor transferred the essential assets of the business to a lienor who transferred the assets to an insider of
the debtor.

From the above portions of the Act we can see that, in order to withstand Mr. Ranallo’s Preliminary Objections, Plaintiff must
plead the following allegations concerning the Uncle before a Court can consider any limited right Plaintiff may have against
Mr. Ranallo as a first transferee. We note also that, under the Act, the Uncle would be an indispensable party to this action,
unless there were already a judgment against the Uncle. We have noted the section or sub-section of the Act that calls for each
allegation:

1) That the debtor, the Uncle, is insolvent, §5102(a)

or

that the debtor Uncle is not paying his debts as due and is therefore presumed insolvent. §5102(b)

2) That the transfer at issue was not made for “reasonably equivalent value.” §5103

3) That each transfer by the debtor Uncle was fraudulent as to Plaintiff because

(a) it was made with actual intent to hinder, delay or defraud any creditor of the debtor. §5104(a)(i) or

(b) that the debtor Uncle intended to incur, or believed or reasonably should have believed that he would incur, debts 
beyond his ability to pay as they became due.

4) That the actual intent of the debtor Uncle is shown by factors such as those listed in §5104(b), in particular, that the
transfer was of substantially all the debtor’s assets. §5104(b)(5).

None of these elements has been pled as to the debtor Uncle. Therefore, the question of whether or not Plaintiff is entitled to
relief under §5107 against Mr. Ranallo as a “first transferee” does not even arise. Plaintiff ’s argument rests solely on the remedies
available under the Act if there is a violation. Plaintiff does not cite any portion of the Act that either Mr. Ranallo or the Uncle has
violated.4 As we said above, we have assumed that the Uncle is indeed Plaintiff ’s debtor and that Mr. Ranallo is a first transferee.
The point we intended to make in our earlier Memorandum is that those two facts, accepted as true, do not make out a violation of
the Act by Mr. Ranallo.

In our earlier Memorandum we dealt mainly with Plaintiff ’s insistence that it had stated a valid Breach of Contract claim
against Mr. Ranallo. Regarding the violation of the Act, we focused more generally on the absence of any claim having been made
against the Uncle, the actual debtor. Without an allegation that the Uncle intended to defraud creditors when he transferred his
house to Mr. Ranallo 15 months before he entered Plaintiff ’s facility (and that he had a similar intent for each of the transfers list-
ed as having been for “uncompensated value” by the CAO), there is no basis under the Act for relief against Mr. Ranallo.

2. Plaintiff may proceed against Mr. Ranallo alone only in Orphans’ Court, for an accounting of his handling of the Uncle’s prop-
erty pursuant to the power of attorney.

As discussed above, in order to state a claim under the Act against Mr. Ranallo as a “first transferee,” Plaintiff must first allege
facts sufficient to show that the Uncle’s conduct was fraudulent. The conduct of Mr. Ranallo, acting pursuant to the power of attor-
ney, is not sufficient to make out fraud by the Uncle. Even if we were to assume that Mr. Ranallo had only bad motives when he
acted pursuant to his Uncle’s power of attorney, this does not imply that the Uncle himself had those same bad motives for purpos-
es of the Act. See also Presbyterian Medical Center v. Budd, 832 A.2d 1066 (Pa.Super. 2003), especially 832 A.2d at 1074, where the
applicability of the Act is discussed.

Plaintiff has suggested that we have misread Budd. However, Budd is squarely on point. As we noted in our earlier
Memorandum, the Superior Court has held that the liability of persons such as Mr. Ranallo who are alleged to have made “improp-
er or fraudulent transfers [pursuant to powers of attorney] is an issue properly raised in Orphans’ Court during an accounting of
the [Uncle’s] Estate.” Superior Court also stated that “[t]his Commonwealth has not recognized a UFTA claim targeting the attor-
ney-in-fact of a debtor” and expressly declined to do so in Budd. We, as a lower court, must follow Budd.

We note that the word “Estate” is not limited to property of decedents, but also includes property owned by a living person,
usually under a level of control by a third party via a trust or a guardianship or a bankruptcy or a power of attorney, to name the
instances that come most readily to mind. We must also state, once again, the obvious, that Plaintiff ’s contract was with the Uncle,
so Plaintiff ’s recourse is to have restored back to the Uncle’s “estate” any property Mr. Ranallo is alleged to have misappropri-
ated. This restoration can only be done in this case by an Orphans’ Court proceeding against Mr. Ranallo as the Uncle’s attorney-
in-fact.
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CONCLUSION
Any fraud by Mr. Ranallo cannot be attributed to the Uncle. Under the Uniform Fraudulent Transfers Act, the Uncle is the

“debtor” under his contract with Plaintiff. Also, under the Act, it is the debtor whose conduct must be scrutinized to deter-
mine whether that conduct was fraudulent as to creditors. Lastly, allegations of fraud must be pled “with particularity” (Pa.
R.C.P. 1019(b)) and must be proven by clear and convincing evidence. Plaintiff attached the evidence upon which it relies for
the supposed fraud, the decision of a County agency, the CAO, which Plaintiff itself has appealed, Exhibit B to its Complaint.
That evidence does not suffice for fraud. Plaintiff has pled no other material facts supportive of fraud, whether by the Uncle
or by Mr. Ranallo, nor has Plaintiff suggested in any way that other material facts supportive of the Uncle’s fraud (or Mr.
Ranallo’s) do exist.

It is unclear why Plaintiff declines to go to Orphans’ Court where, according to Budd, Mr. Ranallo’s conduct pursuant to the
Uncle’s power of attorney, could be scrutinized and the transferred assets could be restored, if appropriate, to the Uncle’s estate
and made available to the Uncle’s creditors, including Plaintiff. However, it is very clear that the facts of this case do not support
Count II of Plaintiff ’s Complaint, the only count of its Complaint that Plaintiff continues to assert.

The captioned action, seeking relief under the Act, was properly dismissed. Plaintiff ’s recourse against Mr. Ranallo is in an
Orphans’ Court proceeding in accordance with the Superior Court’s ruling in Budd.

BY THE COURT:
/s/Friedman, J.

Dated: April 28, 2010
1 It is unclear from Exhibit B if the Uncle’s “account” was at Plaintiff ’s facility or elsewhere, such as a bank.
2 The fact that the Plaintiff has appealed the CAO ruling could even be regarded as an indication that Plaintiff does not regard those
questioned transfers as “fraudulent.” However, we did not make this inference when ruling on Defendant’s Preliminary Objections
since it was unfavorable to Plaintiff.
3 Section 5105 does not apply as Plaintiff ’s claim against the Uncle did not arise “before the transfer was made.” Section 5106 deals
with how a date of transfer can be determined if not self-evident. Here, the CAO list specifies the dates. Section 5109 states a four-
year statute of limitations and the last section of the Act, §5110 states that “the principles of law and equity…supplement [the Act’s]
provisions.”
4 In its Petition for Reconsideration, Plaintiff refers to §5104 and related cases for the proposition that a transferee may be sued
“for the return of property that had been fraudulently conveyed by the debtor during his lifetime.” (Plaintiff ’s Petition for
Reconsideration, ¶7, emphasis added.) The mere possibility of a suit against a transferee does not create a violation by a debtor.

US Bank, N.A. v.
Donn K. Butkovic and Jessie Butkovic

Summary Judgment—Questions of Material Fact—Fair Credit Reporting Act

1. Plaintiff Bank, when asked to provide credit information to Credit Responding Agency, responded by reiterating without fur-
ther clarification, Bank’s original report that Defendants’ loan to secure purchase of boat, had been “charged-off.” Plaintiff sued
Defendants on the underlying loan and Defendants counterclaimed, alleging that the Bank violated its duties to them under the
Fair Credit Reporting Act (15 U.S.C.A. Section 1681 s-2(b) by not conducting a “reasonable investigation” of its dispute with
Defendants prior to responding to the Credit Reporting Agency.

2. The trial court denied the Bank’s motion for summary judgment on Defendants’ counterclaim and ruled that, as a matter of
law, the question of whether a reasonable investigation was conducted would be one of fact for the jury.

3. Claiming that the Bank’s records were consistent before responding to a Credit Responding Agency is not enough to satisfy
a Bank’s duties to conduct a “reasonable investigation” under the Fair Credit Reporting Act.

4. Where material disputes of facts can be gleaned from a review of the evidence Plaintiff Bank relied on in support of its motion
for summary judgment on Defendants’ counterclaim, motion for summary judgment would be denied so that jury could resolve
fact questions of how underlying loan for boat was secured, whether a security lien was ever perfected and whether an investiga-
tion was conducted and then intentionally concealed from Defendants and Credit Responding Agency.

(Peter Clyde Papadakos)

K. Isaac deVyver for Plaintiff.
Jeffrey B. Balicki for Defendants.
No. GD 06-20165. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., May 5, 2010—Plaintiff filed a Motion for Summary Judgment on Defendants’ Amended Counterclaim under the
Fair Credit Reporting Act, 15 U.S.C. §1681 ff. (“the Act” or “FCRA”).1 We have denied this Motion by an earlier Order and now
write to explain our reasons.

Plaintiff is a “furnisher” of information under the Act and has duties to Defendants, its debtor, under §1681s-2(b). It also has
duties under §1681s-2(a), although there is no private cause of action thereunder.

Defendants’ Counterclaim under the Act is based on Plaintiff ’s failure to note that there was a major dispute regarding the sta-
tus of Defendants’ loan (“the Loan”) with Plaintiff when Plaintiff responded to an inquiry by a credit reporting agency (“CRA”) by
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merely reiterating, without further clarification, Plaintiff ’s original report that the Loan had been “charged-off.”
Plaintiff says that it was required to charge-off the loan by the Office of the Comptroller of the Currency (“OCC”) but admits

that there is no regulatory requirement that it also report the charge-off to CRAs.
Plaintiff purports to rely on Third Circuit precedent for its contention that it has, as a matter of law, done all that was required

of it by the Act when it reported the charge-off and when it later responded to the CRA’s request for details of a dispute.

DISCUSSION
A critical dispute of fact for the jury will be whether or not US Bank “conducted a reasonable investigation of Defendant’s dis-

pute” before it responded to Trans Union’s notice to it of Defendant’s dispute, as is asserted in ¶16 of Plaintiff ’s instant Motion for
Summary Judgment.

1. The case law cited by Plaintiff in support of the instant motion is inapposite.
Plaintiff relies on Krajewski v. American Honda Finance Corp., 557 F.Supp. 2d 596 (E.D. Pa. 2008) for the proposition that all

that is required under §1681s–2(b)(1) is a “reasonable investigation” and “verif[ication] that the reported information is consistent
with the information in its records.” According to Plaintiff, Krajewski holds that, as a furnisher, it cannot be held liable under
§1681s–2(b)(1) “even if the information it reports turns out to be inaccurate.” (Plaintiff ’s Motion ¶17. Emphasis is Plaintiff ’s.)
However, a careful reading reveals that the Krajewski court denied the portion of that furnisher’s motion for summary judgment
that is on all fours with the instant motion – liability under the Act based on the response to the CRA’s notice of dispute.

In Krajewski, the furnisher’s initial report to the CRA was based on an incorrect police report of why the borrower’s car had
been impounded. The car was later repossessed from the pound by the furnisher’s agent. The consumer’s first version of the dis-
pute was unclear, so the furnisher’s first response to the CRA was held to be “reasonable as a matter of law given the informa-
tion” it had at the time. However, the furnisher’s reasonableness regarding the investigation conducted in response to the second
“automated consumer dispute verification” from the CRA was held to be a question for the jury. The consumer’s second expla-
nation of the dispute was clear by this time. The Krajewski court therefore denied summary judgment because “upon receiving
such notice [of the disputed information], the furnisher of information must conduct an investigation with respect to the disput-
ed information.” An investigation would have revealed that the police report was incorrect and that, despite the repossession,
there had been no default.

Mere “consistency” with the furnisher’s records is not enough, under Krajewski, to excuse Plaintiff here from liability.
Furthermore, as will be discussed later herein, Plaintiff ’s own records attached to its instant Motion show that its response to the
CRA’s inquiry was not consistent with Plaintiff ’s records. Whether Plaintiff ’s investigation and response to the CRA’s inquiry was
reasonable is for a jury.

At argument, Plaintiff also cited Westra v. Credit Control of Pinellas, 409 F.3d 825 (7th Cir. 2005) and Farren v. RJM Acquisition
Funding, LLC, No. CIV. A. 04-995 (E.D. Pa. 2005) (Westlaw, 2005 WL 1799413). Westra involved a CRA, not a furnisher of informa-
tion, and is not on point here.

Farren has only the Westlaw citation available. It has not been reported in the 2005 volumes of F.Supp. 2d. We believe this means
it cannot be cited under the rules of the federal district courts. Nevertheless, we will discuss it. Farren involved a furnisher of infor-
mation that was a purchaser of “delinquent charge-off consumer debt.” One of the charged-off debts the furnisher purchased was
a debt that the debtor, Mr. Farren, said resulted from an identity theft. The CRA notified the furnisher of this dispute. The furnish-
er actually found a discrepancy in the address of Mr. Farren and the address used in connection with the debt. However, instead
of reporting the discrepancy, the furnisher “updated” the address information. Needless to say, consternation ensued. The Farren
court held

that genuine issues of material fact do exist as to whether RJM [the furnisher of information] followed its procedure
in its investigation concerning Mr. Farren’s account. Specifically, RJM did not investigate an address that did not
appear previously in Mr. Farren’s record; nor did RJM look into a missing date of birth. RJM’s second step in its pro-
cedure required a comparison of the information provided and notification to the credit reporting agency of any ambi-
guities or inaccuracies. A reasonable jury could find that RJM did not follow its own reasonable procedures in this
case by failing to investigate the address conflict or missing date of birth further. It is also unclear whether RJM noti-
fied the credit reporting agencies of the potential conflict over the address or merely modified the CDV to reflect the
address provided by the credit reporting agencies.

(Farren, section IV. A, page 6 of Westlaw printout.)

Whatever Farren stands for, it does not mandate granting Plaintiff ’s Motion for Summary Judgment on Defendant’s counter-
claim.

Plaintiff also cites another “unreported” case, Fino v. Key Bank of New York, No. CIV. A. 00-375E (W.D. Pa. July 27, 2001)
(Westlaw, 2001 WL 849700), which it says (Brief p. 11) is a federal district court case. In fact, Fino is reported only as a Magistrate
Judge’s Report and Recommendation, with the notation that “Only the Westlaw citation is currently available.” Fino is dated July
27, 2001. There is no order of a federal district court judge acting on the recommendation at all. It is of no precedential or analyt-
ical value whatsoever and should not have been cited at all, must less relied on. It merits no further discussion.

2. The evidence cited by Plaintiff in support of its instant motion, taken in the light most favorable to Defendants, does not sup-
port the motion at all.

Plaintiff says that the declaration of Sarah Knapschaefer (Exhibit C to Motion) demonstrates, as a matter of law, that its
response to the CRA’s notice constituted a “reasonable investigation.” Ms. Knapschaefer says that she reviewed “Defendants’ Loan
Agreement, Defendants’ Loan Statement, History Statement2 and U. S. Bank’s computer notes for Defendants’ loan.” She also says
that true and correct copies of those items are attached to her Declaration. Knapschaefer also notes that Firstar (the lender with
whom Defendants originally dealt) merged with Plaintiff in 2001. (¶4 of Declaration.) Her Declaration begins on the 46th page of
the 148-page Brief in Support of Plaintiff ’s Motion as shown in the electronic version on the website of the Department of Court
Records, Civil Division.

Ms. Knapschaefer merely states her general conclusion that Plaintiff ’s original report was “accurately and completely
reported,” without describing at all what she believes the attachments contain. We therefore reviewed the attachments our-
selves, primarily to be sure we would know all the items that Defendants might need to have addressed in their Response to the
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Motion. After a review that unexpectedly took several hours going over the entries in “U.S. Bank’s computer notes,” we found
substantial disputes of material fact pertinent to Defendant’s Counterclaim. The “computer notes” go from Bates No. 00083 to
Bates No. 00141 (pp. 81 to 139 of the on-line version of Plaintiff ’s Brief in Support). What we found pertinent to the Motion in
Plaintiff ’s “computer notes” is so extensive and so favorable to Defendants, the non-movants, that we have attached our list and
comments as a separate Appendix to this Memorandum. The appendix lists everything that Ms. Knapschaefer would have seen
had she reviewed the documents she attached. We also have added our comments on what a jury could conclude based on some
of the entries.

The very first computer notes that are attached to the Declaration show that Plaintiff was aware no later than August 25, 2005
that there was a problem with the way Firststar had secured the loan at issue and also show that Plaintiff was trying to figure out
how to correct that mistake and undo the damage. Later notes show that Plaintiff and Mr. Butkovic were both very concerned about
the consequences of the mistake and cooperated literally for months to try to get things right.

The notes also reflect that no employee at Plaintiff blamed Defendants in any way for Firststar’s error nor did any note suggest
that perfecting the security lien on the boat, given the size of Defendant’s loan, was at all optional, as Plaintiff had argued in its
earlier motion for summary judgment.

Because the notes relate to the Declaration of Plaintiff ’s employee, we must take them in the light most favorable to Defendants.
In that light, a jury could conclude either that a reasonable investigation was not done at all, as required by §1681s-2(b), or that
the investigation was done and the result was intentionally concealed by Plaintiff. In either case, a jury could easily find in favor
of Defendants on their counterclaim under the Act and could award compensatory and even punitive damages.

Plaintiff also attached a one-page excerpt (p. 78) of a deposition of one Sackmaster. It is unclear what aspect of this page is
favorable to Plaintiff. It relates to the issue not immediately before us, that of “charge-off.” The gist of Sackmaster’s testimony on
the page attached is that taking a charge-off by a bank means “the bank takes a large loss. It’s not a good thing,” and that banks
still have the option to sue the debtor to recover the charge-off loan. The excerpt is relevant to Plaintiff ’s motives in pursuing
Defendants after Firstar had impaired the security for the loan.

Plaintiff ’s Motion for Summary Judgment on Defendants’ FCRA counterclaim must be denied. See Order filed separately.

BY THE COURT:
/s/Friedman, J.

Dated: May 5, 2010
1 Plaintiff had filed at least one earlier Motion for Summary Judgment which was also denied.
2 The Loan Statement and History Statement are joint labels for one type of document, not two as the punctuation used by Plaintiff
suggests.
3 The website for the Department of Court Records has a copy of the Motion but seemingly without the pages designating each
exhibit number. The hard copy of the Court file does have this item designated as Exhibit C.
4 All quotes from those Bates Numbers will have abbreviations expanded where we were able to discern what they stood for.

APPENDIX
The Exhibits to Plaintiff ’s Memorandum in Support of the Motion for Summary Judgment, as verified by the Knapschaefer

Declaration (Exhibit C to the Memo), clearly refer to the instant dispute.3 The most obviously significant is Exhibit I, which con-
sists of printouts of U.S. Bank’s computer records referred to in Exhibit C and having Bates Numbers 00083 – 00141. We will refer
to each page of Exhibit I by its Bates Number. The records were printed out around December 7, 2006 via a “Recovery
Management System.” There are references to “Old Data” which we first understood to have come from the records of the orig-
inal lender, Firstar. However, the content, discussed below, makes it clear that it was generated by Plaintiff itself, not by the orig-
inal lender. The “status” is given as LGL, by which we understood Legal. Each page has also been stamped “Redacted,” contrary
to the statement in the Declaration that the exhibits are true and correct copies, and contrary to the implication that the copies
are complete. It is possible that only social security numbers and similar confidential information of the Defendants are all that
have been redacted, and we have assumed this, arguendo. The obviously significant entries begin with August 25, 2005 at differ-
ent times.

We found the first easily understandable and relevant entry on Bates No. 00087; it includes some abbreviations which we have
expanded,4 and says, “check with his [presumably, borrower’s] attorney that specializes in marine litigation and see if we can get
a preferred marine mortgage placed on the loan in U.S. Bank’s [sic] name.

The next entry, by the same user (RMSBZOC2) on the same date says “36DPD-IC from Jim at custom recovery. Spoke with
him yesterday and today. He has determined that the owner of the boat storage facility, Goldman, has improperly [sic] filed a lien
sale document to get a State of Florida lien title. In response Jim was able to get customers to sign a certificate…” Page 00087
stops here.

Bates Number 00088 picks up (at the bottom of the entries) with another unfinished sentence, “36 DPD – per Jim at custom he
is going to….”

Moving up the entries on page 00088, it appears that on September 12, 2005, U.S. Bank was told that Larry Goldman claimed to
be owed around $100,000 in storage fees, etc. “but [Goldman] doesn’t think he’ll get much if he sells the boat. Will wait for Jim to
contact him and fill me in on the IR [sic] discussion.”

Bates No. 00089 has other entries for September 12, 2005 and also for September 13, 2005. Apparently, the same user, RMSE-
ZOC2 had a call from or made one to Larry Goldman and was unable to conference in “Jim from custom recovery.” The September
13, 2005 entry says “he [Butkovic?] had an agreement with the banker that we would lend him the money to purchase the boat but
if he was unhappy with it we would simply take possession and he would not owe any more money. Jim referred him to his con-
tract and provided my name and number as a contact informing P that he [unclear who] is acting as a recovery agent. Jim also
provided P’s cell. [We figured out, much later in our review, that “P” seems to refer most of the time to Mr. Butkovic; it was used
on at least one occasion to refer to someone else.]

Bates Number 00090 has entries only for September 13, 2005. The gist of those entries is that the same user “spoke with Jessica
at the branch [by which we understand the branch office of the original lender]. There is no one there that has spoken with cus-
tomer [Butkovic]. They currently have no manager. She couldn’t give me any information on how boats are secured in TN [sic
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Tennessee?] Jim in custom recovery is checking UCC filings to see if one was filed by the banker who may not have realized the
requirements of such a large boat.” (Emphasis added.)

The above entry, even standing alone, suggests that Plaintiff ’s predecessor did make a mistake regarding perfecting its securi-
ty interest (as opposed to making a conscious and reasonable choice not to perfect), and also suggests that perfecting the interest
would not be “optional” under standard business practices, as Plaintiff has contended regarding the impairment of security issue. 

Furthermore, just the few pages cited above could lead a jury to conclude that Plaintiff intentionally withheld information when
it suggested to the CRA that there was no dispute discovered by its investigation.

Bates No. 00091 involves attempted phone calls on two dates, September 14 and September 26, 2005, apparently to Defendants’
home and work phones, as well as a cell phone.

Bates No. 00092 contains entries dated September 30, 2005 (short and undecipherable), October 10, 2005 and October 21, 2005
(also short and undecipherable). The October 10, 2005 entries say “status report from Jim at custom; reads in part we have request-
ed an attorney, Stan Loosemore, who specializes in admiralty law to proceed with preparing the necessary documents for a marine
preferred mortgage from Butkovic to USB [Plaintiff]. Spoke with Butkovic again.” We saw no entry regarding an earlier call with
Defendants between September 13, 2005 and October 10, 2005, so we do not understand the use here of “again.” The entry contin-
ues, “He [Butkovic] is also demanding the Coast Guard unwind the undocumenting of the boat.”

Bates No. 00093 involves entries by the same user on October 28, 2005, November 4, 2005, November 9, 2005 and November 10,
2005. On October 28, 2005, there was an unsuccessful attempt to contact P. On November 4, 2005 and on November 9, 2005, unsuc-
cessful attempts to call Jim. On November 10, 2005, the entry says “Attorney is proceeding with a money judgment because cus-
tomer made no payments and securing the collateral is moving slowly.” This entry is another suggestion that Plaintiff knew the
lien on the boat should have been perfected by the original lender and that its failure to do so had indeed impaired the collateral.
This information was not filed with the CRA, after its inquiry, which would permit a jury to find that the CRA was led to believe
that Defendants were deadbeats; the jury could also find that Plaintiff had concealed the existence of a valid dispute, whether neg-
ligently or intentionally.

Bates No. 00094 relates to a dispute regarding a settlement offer Defendants claimed Plaintiff sent it but which the user could
not find in Plaintiff ’s records.

Bates No. 00095 deals with entries on November 17, 2005. The gist is that “Attorney will be serving P [sic – must mean instant
Defendants] with money judgement [sic] on Monday.” (By this we understand, and a jury could find that Plaintiff had decided to
sue Defendants on the note, and to file the instant civil action.) “Paperwork has been completed so that the boat is legally in the
name of our customer.” (By this we understand, and a jury could find, that the original lender had not caused or required
Defendants to have title to the boat at the time it undisputedly lent Defendants the money to repair it.) “Continuing efforts to
secure US Bank as lien holder. Will move to repossess after papers are served on Monday. Willing to discuss settlement suggest-
ed by P [Butkovic, presumably] of 75% of balance. Continue [sic] to call customer at all available numbers and request up-to-date
payment.”

Bates No. 00096 deals with entries on November 17, 2005, November 23, 2005, and November 29, 2005. The gist is that on
November 17, 2005, the same user “reviewed matter with Jim at custom [recovery]. Located local counsel in Pennsylvania to work
in tandem with custom and their [i.e. Custom’s/Jim’s] attorney.” By this we understand that Plaintiff was preparing to act in an
adversarial manner towards Defendants. It also does not appear from the notes to this point that Defendants had yet been made
aware by Plaintiff of its plan to sue them. On November 23, 2005, the user left a message for Jim at custom recovery. “Want to ver-
ify we are moving to pick up collateral.” On November 29, 2005, the entry says simply “NTS is the best thing to do.” The meaning
of NTS is not obvious here and may or may not be significant for a factfinder.

Bates No. 00097 has entries for November 25, 2005 and November 30, 2005. The gist is that, on November 29, 2005, the same
user “spoke to Bob Gibson in remarketing. He spoke with Jim at custom recovery. They are moving to repossess the boat, but he
feels they have P [Butkovic] convinced that making at least two payments….” (The entry stops there.) On November 30, 2005, the
entry says “Follow through with proper titling. Explained that the loan would charge-off today if a payment isn’t made.” (This sug-
gests the charge-off was harsh enough to be used as a threat against Defendants, not just a standard banking procedure that was
innocuous in nature.) The entry goes on, “Suggested a pay by phone. Said he would go home to get account info and call back with-
in the hour.”

Bates No. 00098 contains more entries on November 30, 2005. The gist is that when Butkovic called back “he said he wasn’t nec-
essarily calling back to make a payment. He said the bank (Firstar) hadn’t followed through on contract, and that was why he
stopped making payments. Also he said he is strapped financially because he is working for a bankrupt company. [Probably an air-
line as Butkovic is later said to be an international pilot.] He said Goldman has title to the boat because the bank did not….” The
entry stops here.

Bates No. 00099 has entries from November 30, 2005 and December 2, 2005. The gist is that someone would or had “set up IAC
[meaning is not obvious] for one payment to save from charge-off” followed by information that seems to be related to a checking
account. The entry for December 2, 2005 begins “Requires Butkovic to sign off. The hull number is [specified]. The party, Larry
Goldman, is a racer, has a business, Extreme Marine [at a specified address in Florida]. We should have the copies of….” (The
entry ends here.) The notes up to this point still could suggest to a jury that Plaintiff is trying to get more payments from Defendant
while also preparing to attack.

Bates No. 00100 has more entries for December 2, 2005. It says “Property. The following sentence, I agree to do whatever you
require to perfect your interest and keep your priority.” The entry then goes on “Sounds like power of attorney to me. The name
of the boat is Hard Candy. The Coast Guard official number is [specified]. The registration was removed April 2005. We have
ordered the documents allowing removal of the documentation [sic – probably means registration]. The procedure to allow this….”
The entry ends here.

Bates No. 00101 also consists of entries from December 2, 2005. These seem to discuss documents related to the boat that the
U. S. Coast Guard does not have that it should have had, presumably from Firstar. There is a mention of what is probably the note
at issue here, “our note is dated 3/30/2002, Loan #______________ [omission in original] makes reference on page three [to] addi-
tional terms of the security agreement, Ownership and Duties Toward….” The entry ends here.

Bates Nos. 00102 – 107 have more entries on December 2, 2005 which reflect Plaintiff ’s increasing awareness of the difficulty
of having the boat as security for the loan and thoughts about how to do in 2005 what Firstar failed to do in 2002. On page 00104
the same user states, “We have a signed letter from Butkovic. He did not sell or agree to sell or transfer the boat to anyone.” On
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page 00105 the user notes that the charge for repairs was $39,583.17, that Butkovic disputes the amount and the balance of Extreme
Marine’s bill was interest storage etc. There is also a note that “Butkovic also claims the boat was taken to Cobra Marine, not
Extreme Marine.”

Bates No. 00107 has final entries for December 2, 2005 and then moves to December 21, 2005. The gist of the December 21,
2005 entries is that Plaintiff was going to document that Defendant “doesn’t want to make payment” and that someone “advised
[or Butkovic was advised] that account will charge-off end of December.”

Bates No. 00108 has final entries for December 21, 2005 and also for December 23, 2005 and December 27, 2005. The gist is
that by December 27, 2005, “Goldman is still asking for around $30,000 in fees to release the boat. Paying this much is too risky
given the uncertainty of the title situation.” There is also an entry on December 27, 2005 referring to “an unfriendly court in our
attempts to get cust [customer, i.e. Butkovic? custom recovery?] back in title and a subsequent marine mortgage.” The entries to
this point from August 25, 2005 to December 27, 2005 could suggest to a jury that Plaintiff and Defendant were still both work-
ing to try to correct Firstar’s errors and retrieve the boat for Defendants, after which a proper marine mortgage would be exe-
cuted, and Defendants would recommence payments on the loan. Nothing up to here suggests Plaintiff was inclined in any way
to report Defendants to a CRA or that Plaintiff regarded Defendants as the source of the problem with Plaintiff ’s security inter-
est in the boat.)

Bates No. 00109 has final entries for December 27, 2005 and also entries for December 30, 2005. The gist is that Butkovic “is
out of town (pilot routes take him to Europe and back) possibly until the 29th. Also confirmed that the attorney will have him served
with money judgment as soon as he is back. Jim states we are dealing….” The December 27, 2005 entry ends here. On December
30, 2005, the same user states “Rney [attorney?] draw up a letter, have P [Butkovic] sign disputing Goldman actions and current
status as title holder. They can have this ready within 7-10 days if P [Butkovic] makes payment. Will call P [Butkovic] for IAC.”

Bates No. 00110 also has entries for December 30, 2005, which are also related to trying to get boat back from Goldman.
Bates No. 00111 has entry saying Butkovic “wants to sell [the boat] because he and spouse can no longer use it due to her

[unspecified] condition. Another entry seems to say that Butkovic made (or would make) another payment to save the account from
charge-off.

Bates No. 00112 has an entry describing Mrs. Butkovic’s condition after a very bad auto accident earlier in the year and the
recent death of her father. The entry then goes on, “P [Butkovic] is still upset that USB [Plaintiff or Firstar] did not secure his loan
and prevent Goldman from taking title. He agreed to another IAC to give us more time to work on the title and our lien. Advised
when he makes another payment we can cure and give him….” The entry ends here.

Bates No. 00113 has entries for January 9, 2006. The suggestion is that everyone is still working together to get the boat back
from Goldman.

Bates No. 00114 has entries for January 9, 2006, January 11, 2006, and January 21, 2006. The suggestion is that Plaintiff is still
trying to figure out how to correct and recover from Firstar’s mistake.

Bates No. 00115 has notes for January 21, 2006, January 26, 2006, and January 27, 2006. The gist is that Plaintiff has paper for
Mr. Butkovic to sign but he is hard to reach because he is an international pilot.

Bates Nos. 00115 – 00127 have entries from January 27, 2006 to April 26, 2006 regarding Plaintiff ’s efforts to contact Mr.
Butkovic so he can sign the papers Plaintiff drafted regarding a “cure.”

Bates Nos. 00128-129 mostly concern entries on April 28, 2006. This seems to be the point at which Plaintiff realized Defendants
probably were not going to agree to sign the papers needed for the “cure.” A jury could conclude that up to this time Plaintiff was
hoping to bury Firstar’s mistake and was trying to get Defendants to sign papers that were against Defendants’ interest, given that
Firstar’s mistake impaired the security for Defendants’ loan and caused Defendants to lose the boat.

Bates Nos. 00130-131 reflect that Plaintiff continues to have trouble reaching Mr. Butkovic and that by the end of May, the same
user is waiting to hear back from Jim [custom recovery] because “I need [Jim] to tell me in June for sure what he wants to do with
this [presumably meaning filing the instant lawsuit vs. Defendants].”

Bates No. 00132 has entries for May 31, 2006, June 6, 2006, June 13, 2006, and June 19, 2006. The gist is that Plaintiff still prefers
that Defendants sign the cure. Plaintiff notes on June 13, 2006 that Defendants “will need to pay up-to-date or return cure paper-
work this month or account will be charged-off.” (This indicates that the many prior threats to “charge-off” the account were not
carried out. It may be a jury question why that was so.)

Bates No. 00133 has entries for June 30, 2006. The same user left Defendants a “machine reminder of what he has to do” to
avoid the charge-off.

Bates No. 00134 has several lines whose meanings are not obvious. However, it is clear that something changed radically on
July 3, 2006. There are new user i.d.s for the entries and there is a first reference to “Credit Bureau.” On July 5, 2006, a note says
simply “Jim is handling this account.”

Bates No. 00135 covers July 12, 2006 through July 17, 2006. The notes of user “KJHOLGU” involve Defendants’ assets and that
user’s attempts to contact others inside Plaintiff ’s organization.

Bates No. 00136 has entries on July 17, 2006 where “KJHOLGU” recaps that the bank has no lien on the boat.
Bates No. 00137 has entries by various other users from July 19, 2006 through September 1, 2006. The gist is that the account

was closed and was “being handled in Recovery Department in Cincinnati.” For August 1, 2006, there is an entry “Credit Bureau.”
For August 3, 2006, the entry says “account verification to wwr [sic – the meaning is not obvious, perhaps a law firm’s initials].”

For September 1, 2006, the entry says only “to serve.” This appears to be the ending of the September 1, 2006 entry on Bates
No. 00138 “Complaint sent August 16, sheriff has 30 days to serve.”

Bates No. 00138 has other entries after the one on September 1, 2006, for September 14, 2006, September 28, 2006, and October 2,
2006. These indicate that service had not been made as of September 28, 2006 and that Plaintiff was still looking into Defendants’ assets.

Bates No. 00139 has entries for October 4, 2006, November 2, 2006, November 7, 2006 and December 2, 2006. There are recur-
ring entries saying only “Credit Bureau” on November 2, 2006 and December 2, 2006. The entry for November 7, 2006 indicates
that Defendants “have retained an attorney and both attorneys are getting together by the end of the month to see if we can work
out the problem.”

Bates No. 00140 has entries for December 4, 2006 through December 7, 2006, related to the instant litigation and noting that
defendants filed a counterclaim. (The instant motion relates to Defendants’ amended counterclaim.)

Bates No. 00141 has entries only for December 7, 2006, mostly related to the counterclaim and Goldman’s conduct as relayed
to Plaintiff by Mr. Butkovic. This is the last page of the Computer Notes referred to in Ms. Knapschaefer’s deposition.
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Amy Walsh v.
Natalie Furgiuele-Iracki, M.D.

Jury Verdict—Inconsistent Verdict

1. Plaintiff commenced action against doctor, alleging negligence in failure to diagnose cancer in her left breast.

2. Plaintiff argues that when the jury found the Defendant negligent and the negligence was not the factual cause of the harm,
the jury rendered an inconsistent verdict.

3. A jury is entitled to find “negligence” but not “factual cause” since they are in essence separate issues and therefore not
inconsistent.

(Amy R. Schrempf)

Monte J. Rabner for Plaintiff.
Lynn E. Bell for Defendant.
No. GD 05-32598. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., April 28, 2010—In this medical malpractice case, the jury found for the Defendant; specifically, the jury found that

the defendant was negligent, but that the negligence was not a factual cause of Plaintiff ’s harm. Plaintiff then filed a Motion for
Post-Trial Relief, arguing: 1) that the jury verdict was incorrect and 2) that this Court erred in a few of its rulings. I denied the
Post-Trial Motion; now I explain the reasons underlying that denial.

Facts
In the year 2000, Plaintiff Amy Walsh became pregnant and, during this pregnancy, Ms. Walsh began experiencing abnormali-

ties in her left breast, including “left nipple drainage and repeated left nipple bloody discharge.” “Amended Complaint,” filed on
behalf of Plaintiff Amy Walsh, docketed July 25, 2006 (hereinafter “Plaintiff ’s Complaint”), at ¶ 16.

Ms. Walsh’s son, Patrick, was born later in 2000; yet, Plaintiff continued to experience the intermittent bloody discharge com-
ing from her left nipple. Troubled about the drainage – as well as a newly discovered lump in her right breast – Plaintiff went to
have a mammogram and sonogram performed on her breasts; these procedures were carried out on May 2, 2001. Trial Testimony
of Plaintiff Amy Walsh, given November 4, 2009, at 164.

According to Ms. Walsh, the tests revealed that the right breast was fine: the lump was simply an inflamed milk duct. Id. at 164.
The left breast, however, was of far greater concern. As Ms. Walsh explained, the sonogram revealed a “tight cluster…of
[micro]calcification[s]…in [the] inner lower quadrant…[of her] left breast.” Id. at 169-70. As to how alarming these microcalcifi-
cations were, the doctor referred Ms. Walsh to a categorization system known as the “Breast Imaging Reporting and Database
System,” or “BIRADS”; the doctor gave the microcalcifications a BIRADS score of 5 – the highest BIRADS score – signifying “a
very highly suspicious area that some people might interpret as highly malignant…[u]ntil proven otherwise…[through a] biopsy
[of] that area.” Id. at 167; Trial Testimony of Dr. Thomas Julian, given November 6, 2009, at 509.

Therefore, five days later, Plaintiff Walsh received a stereotactic biopsy1 of the microcalcifications that were seen in the left
breast; when the biopsy results came back, however, they showed the microcalcifications as benign. Trial Testimony of Plaintiff
Amy Walsh, given November 5, 2009, at 179.

Even with the favorable biopsy result, Ms. Walsh was still worried about her left breast. Hence, she received a referral to see
Dr. Natalie Furgiuele-Iracki2 – a breast surgeon and the defendant in this action. Id. at 177-78.

On May 23, 2001, Plaintiff Walsh had her first appointment with Dr. Furgiuele; during this appointment, Dr. Furgiuele per-
formed a breast exam on Ms. Walsh, aspirated the lump on Ms. Walsh’s right breast and scheduled Ms. Walsh for an excisional
biopsy3 - in which all of the problematic “microcalcifications” would be removed and their substance analyzed. Id. at 180-83.

The excisional biopsy was done on May 28, 2001. Id. at 187. And, as was shown by a later, November of 2002 mammogram, the
biopsy successfully removed all of the microcalcifications in the left breast; moreover, when the microcalcifications were lab-test-
ed, they showed only benign growth. Trial Testimony of Dr. Thomas Julian, given November 6, 2009, at 527; Trial Testimony of
Defendant Dr. Natalie Furgiuele-Iracki, given November 10, 2009, at 844.

Two years later, in the spring of 2003, Ms. Walsh again noticed a lump on one of her breasts: this time, the lump was localized
in “the 7 o’clock area of [her left] breast.” In response, Plaintiff once again contacted Dr. Furgiuele-Iracki; the doctor then sched-
uled Ms. Walsh for a June 16, 2003 mammogram and sonogram. Trial Testimony of Plaintiff Amy Walsh, given November 5, 2009,
at 200-01.

According to the June 16, 2003 sonogram results, Plaintiff ’s left breast contained not one, but three solid nodules: one at “7
o’clock,” another at “9 o’clock” and the last at “10 o’clock.” Specifically, Dr. Furgiuele testified:

At 7 o’clock there is a well-defined 7 by 4 millimeter solid oval density which does correspond to the palpable abnor-
mality…There is a smaller 4 by 3 millimeter similar solid nodule in the left breast at the 9 o’clock, and at 10 o’clock
there is a suggestion of a similar 8 by 3 millimeter solid oval density.

Trial Testimony of Defendant Dr. Natalie Furgiuele-Iracki, given November 10, 2009, at 848-49.
On July 2, 2003, Plaintiff had a “follow-up” appointment with Dr. Furgiuele-Iracki; this appointment was scheduled so that the

two could discuss not only the results of the June 16, 2003 sonogram but also any further course of action Ms. Walsh should take.
And, as is important to the current post-trial motion, what transpired during this July 2, 2003 “follow-up” was hotly disputed at
trial. According to Ms. Walsh, Dr. Furgiuele was completely unconcerned about the palpable, surface mass located at the 7 o’clock
level. Trial Testimony of Plaintiff Amy Walsh, given November 5, 2009, at 204. Indeed, according to Plaintiff ’s testimony, Plaintiff
told Dr. Furgiuele that she wished to have the 7 o’clock mass biopsied; Dr. Furgiuele, however, ignored this request. Id. at 205-
06. Instead, Dr. Furgiuele only prescribed a biopsy for the nodules located in the “9” and “10 o’clock” areas of her left breast. Id.
at 212.

Dr. Furgiuele remembered the July 2, 2003 appointment differently. As Dr. Furgiuele told the jury, she discussed the 7 o’clock
mass with Plaintiff and the two agreed that the mass would be completely removed during a later surgery. Trial Testimony of
Defendant Dr. Natalie Furgiuele-Iracki, given November 10, 2009, at 864 & 866. Yet, to minimize the required number of surger-
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ies Plaintiff would be forced to endure, Dr. Furgiuele first wanted to see whether the 9 and 10 o’clock masses also needed to be
taken out. Id. at 859-61. Thus, Dr. Furgiuele testified, there was simply no need to biopsy the 7 o’clock nodule: that mass was going
to be removed and tested no matter what occurred; the only thing Dr. Furgiuele needed to find out was whether the 9 and 10 o’clock
nodules would be removed at the same time as the 7 o’clock nodule. Id.

Moreover, at trial, the two disagreed as to what was said towards the end of the July 2, 2003 appointment: this, in regard to the
course of action they would take after the biopsy. According to Dr. Furgiuele, at the end of that July 2, 2003 appointment, she told
Plaintiff “to call the office after she has her core biopsies, set up her follow-up appointment, and we’ll go from there.” Id. at 875.
At trial, however, Plaintiff denied that Dr. Furgiuele ever told her to call the office and “set up [the] follow-up appointment.” Trial
Testimony of Plaintiff Amy Walsh, given November 5, 2009, at 219-20. Instead, as was discussed above, Plaintiff testified that Dr.
Furgiuele was not interested in any “follow-up” because Dr. Furgiuele did not care about the 7 o’clock nodule and did not feel the
mass should be removed. Id.

At any rate, Dr. Furgiuele prescribed a July 16, 2003 biopsy for the “9 o’clock and 10 o’clock” nodules – specifically writing on
the prescription pad “Not 7 o’clock.” Id. at 213. The biopsy then took place and the 9 and 10 o’clock masses tested benign. Id. at 216.

As to what occurred next, there was – again – contradiction at trial. As Plaintiff Walsh testified, post-biopsy she made an unso-
licited stop in Dr. Furgiuele’s office; according to Plaintiff, during this unscheduled appointment, Plaintiff learned that the biopsy
results had come back negative, was told that she was being “paranoid” about the 7 o’clock mass and that the next step was for
Plaintiff to merely have a mammogram six months later. Id. at 216. Dr. Furgiuele, however, contested this testimony. In fact,
according to Dr. Furgiuele, Plaintiff never even made this unsolicited stop in her office. Trial Testimony of Defendant Dr. Natalie
Furgiuele-Iracki, given November 10, 2009, at 874. Instead, Dr. Furgiuele testified, she continued to wait for Plaintiff to call her
office – as discussed during the July 2, 2003 appointment – and set up the “follow-up” appointment. Id. 874-75.

The next time Plaintiff saw a doctor was in November of 2003: this time, Ms. Walsh went to see her plastic surgeon, Dr. Robert
Bragdon. Trial Testimony of Plaintiff Amy Walsh, given November 5, 2009, at 221. According to Plaintiff, the main reason she
went to see Dr. Bragdon was to have the palpable “7 o’clock” lump removed from her left breast. Id. at 222. However, at the same
time, she said she also wished to have other procedures done on her breasts, including: a “scar revision” procedure (to lessen the
scarring from her first biopsy) and new breast implants (to replace the implants that she had originally received in 1994). Id. at
222-23. Dr. Bragdon, thus, scheduled Ms. Walsh for surgery and, on December 18, 2003, Dr. Bragdon performed all of the above
procedures.

In January of 2004, Plaintiff had her follow-up appointment with Dr. Bragdon. It was at this time that Ms. Walsh learned some
overwhelming news: her 7 o’clock lesion had tested cancerous. Moreover, Dr. Bragdon explained, the cancer was “ductal invasive”
– meaning that the cancer cells had spread from their point of origin – and the cancer was “PR and ER negative” – meaning that
the cancer would not respond to estrogen therapy. Id. at 228-29.

The finding was horrific. However, given that the tumor was about one centimeter in diameter, Plaintiff was given two options:
a mastectomy of the breast or a lumpectomy along with irradiation of the area. Id. at 240-41. Ms. Walsh chose to have her left breast
removed. Further, and as a preventative measure, Ms. Walsh also decided to have a right breast mastectomy. Id. at 241-42.

Following her double mastectomy, Plaintiff instituted the current medical malpractice action, naming Dr. Furgiuele-Iracki and
a host of other doctors and hospitals as defendants. According to Plaintiff, the doctors and institutions negligently “failed to diag-
nose” her breast cancer. See “Plaintiff ’s Complaint.” In the years leading up to trial, however, many of the defendants were dis-
missed from the case. And, when it came time for trial, only Dr. Furgiuele-Iracki remained as a defendant. See, e.g., Trial
Transcript, November 4, 2009, at 71.

On November 4, 2009, jury trial began in Plaintiff ’s case against Dr. Furgiuele-Iracki. Essentially, Plaintiff attempted to prove
that Dr. Furgiuele-Iracki was negligent by failing to diagnose the cancer either in May of 2001 or on July 2, 2003. The trial was
fairly lengthy and, given the cause of action, expert-laden.

As to the standard of care, Plaintiff introduced the expert testimony of Dr. Howard F. Floch, a “board certified surgeon.” Trial
Testimony of Dr. Howard F. Floch, given November 5, 2009, at 332. And, according to Dr. Floch, Dr. Furgiuele breached the stan-
dard of care when she failed to diagnose Ms. Walsh’s breast cancer both in May of 2001 and on July 2, 2003. Id. at 365 & 401-03.
As Dr. Floch testified, Dr. Furgiuele should have taken more heed of the bloody nipple discharge that was documented in Ms.
Walsh’s medical history. Thus, Dr. Floch opined, during the initial, May of 2001 appointment, Dr. Furgiuele should have at least
“elicited” the bloody discharge or, done the “gold standard” of either biopsying the breast tissue or removing the ducts altogether.
Id. at 365-66 & 377-78.

Dr. Floch was also of the opinion that Dr. Furgiuele breached the standard of care on July 2, 2003: according to Dr. Floch, Dr.
Furgiuele should have biopsied the “7 o’clock” lesion in Ms. Walsh’s left breast. Id. at 387. By failing to do this, Dr. Floch declared,
Dr. Furgiuele allowed the tumor to grow – maybe allowing the cancer to spread from its point of origin – and lessened Ms. Walsh’s
long-term survival rate. Id. at 392 & 404-05.

Dr. Furgiuele, however, introduced her own experts; moreover, these experts told the jury that Dr. Furgiuele satisfied the stan-
dard of care at all times throughout Ms. Walsh’s treatment. See, e.g., Trial Testimony of Dr. Thomas Julian, given November 6,
2009, at 504. First, defense expert Dr. Thomas Julian looked to Ms. Walsh’s medical records and found that Ms. Walsh experienced
bloody nipple discharge only during a limited time frame. Moreover, this time frame was limited to Ms. Walsh’s pregnancy and the
pregnancy’s immediate aftermath; in other words, Ms. Walsh was no longer having the nipple drainage when she saw Dr.
Furgiuele. Id. at 504-05 & 512-13. Dr. Furgiuele, therefore, was not required to “elicit” the bloody discharge from the breast: it did
not exist at that point in time. Further, Dr. Julian testified that such drainage could have been caused by many different, benign
factors – not the least of which was Ms. Walsh’s pregnancy. Id. at 513. Only “on a rare event,” Dr. Julian said, would the drainage
“be associated with a cancer.” Id.

As to the BIRADS score of “5”, Dr. Julian explained that this score simply meant that a mammogram showed “a very highly
suspicious area” and that further tests were needed. Id. at 509. Yet, Dr. Furgiuele did schedule Plaintiff for these “further tests”:
she prescribed an excision biopsy – which then removed all of the suspicious areas. Id. at 521-22. Moreover, when the masses were
tested, they showed benign growth: they tested as “[b]enign breast tissue with focal lactational change, fibrosis and duct ectasia.”
Id. at 525.

Dr. Julian also opined that Dr. Furgiuele did not breach the standard of care on July 2, 2003 – when, Plaintiff alleged, Dr.
Furgiuele “failed to” biopsy or excise the “7 o’clock” mass. According to Dr. Julian, the records showed that Dr. Furgiuele was
going to remove the “7 o’clock” – but was simply waiting for the “9” and “10 o’clock” masses to be biopsied and tested. Id. at 528-
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29. Additionally, Dr. Julian found, it was Ms. Walsh who was at fault for failing to “follow up” with Dr. Furgiuele and have the 7
o’clock lesion removed. Id. at 532-33 & 609-10.

The experts competed, as well, on the question of whether any “breach” of the standard of care was a “factual cause” of
Plaintiff ’s harm. According to Plaintiff expert Dr. James Arseneau, Dr. Furgiuele should have diagnosed the breast cancer in May
of 2001. Trial Testimony of Dr. James Arseneau, given November 9, 2009, at 664-65 & 681. And, given that Ms. Walsh was first diag-
nosed with cancer in January of 2004, Dr. Arseneau opined that this two-and-a-half year delay in diagnosis could have caused the
cancer to become invasive and spread from its point of origin. Id. at 681. When it did this, Dr. Arseneau declared, the “[l]ocal treat-
ments like surgery and radiation [were] no longer relevant”; it was then that Plaintiff, basically, was forced to have a mastectomy.
Id. at 683.

Plaintiff ’s expert, Dr. Howard Floch, believed that Dr. Furgiuele breached the standard of care on July 2, 2003: according to Dr.
Floch, it was at this time that Dr. Furgiuele should have diagnosed the “7 o’clock” mass as cancerous. Further, although the “7
o’clock” nodule was removed in December of 2003 – and Plaintiff ’s cancer was diagnosed in January of 2004 – Dr. Floch believed
that even this “six-month” delay in diagnosis (from July 2, 2003 until January of 2004) harmed Plaintiff. Dr. Floch testified that the
six months: allowed the tumor to grow, gave the tumor time to spread from its point of origin and increased the likelihood the can-
cer would reoccur. Trial Testimony of Dr. Howard Floch, given November 5, 2009, at 405.

It then came time for Defendant to introduce her own evidence on “factual cause.” On this issue, Defendant’s experts concen-
trated their testimony around the alleged “six-month” delay in diagnosis: or, the time from July 2, 2003 (when Plaintiff met with
Dr. Furgiuele) until either December of 2003 (when the “7 o’clock” tumor was removed from Plaintiff ’s left breast) or January of
2004 (when Plaintiff was finally diagnosed with cancer). Thus, the defense experts were mainly concerned with whether Plaintiff
was harmed – at all – by the alleged July 2, 2003 “failure to diagnose.” And, on this issue, the defense experts were unanimous in
their answer of “no.”

First, defense expert Dr. Thomas Julian testified that, as to Ms. Walsh, any six-month “delay in diagnosis” did not: cause the
tumor to grow any more than .05 millimeters; cause a change in the tumor’s “receptor status”; cause the cells to become “more
differentiated”; cause any change in Ms. Walsh’s long-term prognosis or limit, in any way, Ms. Walsh’s options when it finally came
time for her to decide whether to have “a lumpectomy with radiation therapy” or a mastectomy. Trial Testimony of Dr. Thomas
Julian, given November 6, 2009, at 539-40 & 619-20; 542-43; 543-44; 546-47, 544 & 619-20.

Dr. Adam Brufsky also testified as a defense expert; moreover, Dr. Brufsky agreed with many of Dr. Julian’s conclusions.
Indeed, according to Dr. Brufsky, any alleged “six-month delay” did not change: the biology of the tumor; Plaintiff ’s long-term
prognosis; the options Plaintiff had to rid her body of the cancer or Plaintiff ’s long-term prognosis even if Plaintiff chose to have
a “lumpectomy with radiation” rather than a double mastectomy. Trial Testimony of Dr. Adam Brufsky, given November 12, 2009,
at 985; 986; 986-87 & 1024.

Dr. Brufsky also told the jury how, in his experience, cancer patients choose between having a mastectomy or a lumpectomy
with radiation treatment. If the option is available, Dr. Brufsky explained, most patients who choose a mastectomy do not really
care about “how long” the cancer has been in their body as much they care about the fact that cancer is in their body. This opin-
ion was elicited during the following exchange:

Q: Okay. But if [Ms. Walsh] believes the cancer was in her body from 2001 and then it had gone from in situ to invasive,
that would be something that a patient would have to consider, as well, in their determination [of whether to choose a mas-
tectomy or a lumpectomy with radiation treatment]…?

A: In my experience, that’s not usually how patients make that decision.

Q: Well, isn’t fear something patients have?

A: It is, but generally – generally patients don’t make a decision on that basis. They make a decision generally that they
don’t want to have to worry about cancer coming back in their breast ever again. That’s generally – in my experience,
when patients make that decision, it’s never that, “There was cancer in my breast and it grew suddenly.” That’s usually
not the decision.

Q: Well, what if they felt that the cancer was present for 30 months and they had a feeling that it was there for 30 months?
Would you maybe take a more extreme measure?

A: Most surgeons when they discuss this and most medical oncologists when they discuss this with women generally give
them the facts that, “The cancer, it’s been there. Whether it was there in the beginning or not, it’s still a centimeter. It can
be removed.” The fact that whether you do a lumpectomy or a mastectomy…that it doesn’t really matter which one you
do, your prognosis is the same. And most surgeons will do that. And the bottom line is that that’s how generally most
women in my practice make their decisions.

Trial Testimony of Dr. Adam Brufsky, given November 12, 2009, at 1023-24.

The case then went to the jury; the jury found that, although Dr. Furgiuele was “negligent,” any negligence was not a factual
cause of Plaintiff ’s harm. Plaintiff ’s Post-Trial Motion followed.

Within her Post-Trial Motion, Plaintiff basically raises six issues. She contends: 1) the verdict was “against the weight of the
evidence” because it was “inconsistent”; 2) the verdict was against the weight of the evidence, as “the evidence of record clearly
established that the left breast cancer was in existence as of 2001, but that Dr. Furgiuele-Iracki failed to take the action necessary
to detect the same”; 3) the verdict was against the weight of the evidence, since “the evidence of record clearly established” that
Defendant failed to biopsy the “7 o’clock” lesion; 4) this Court erred in failing to grant a mistrial when “opposing counsel alleged
that [Plaintiff ’s expert] had been discharged from his last position due to an alleged act of medical malpractice”; 5) this Court
erred in failing to grant a mistrial when Defense Counsel “made repeated use of a calendar to support the contention that [Plaintiff]
ha[d] missed one or more appointments and/or had failed to follow up concerning her treatment and evaluation” and 6) this Court
erred in failing to allow Plaintiff to introduce “photograph[s] of the Plaintiff ’s breast in rebuttal to those offered by the Defendant.”
“Amended/Supplemental Motion for Judgment Notwithstanding the Verdict/Motion for a New Trial,” filed on behalf of Plaintiff
Amy Walsh (hereinafter “Plaintiff ’s Post-Trial Motion”), at 8-11. The arguments will be discussed in the order raised above; all,
however, are meritless.
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Analysis
1) Plaintiff ’s First Argument: the jury’s verdict was “against the weight of the evidence” because it was “inconsistent”

For her first argument, Plaintiff generally states: “the verdict was inconsistent in that [the jury] found Dr. Furgiuele-Iracki was
negligent in her treatment and care of Ms. Walsh in that she failed to timely diagnose the existence of left breast cancer.” Plaintiff ’s
Post-Trial Motion, at 8. There are, however, several problems with this statement.

The first problem with the argument is that it is waived. As our Supreme Court has held, a challenge to the verdict’s “con-
sistency” must be made at trial: the party must object “when the verdict [is] rendered” – so as to give the jury a chance to cor-
rect the alleged inconsistency. City of Phila., Police Dep’t v. Gray, 633 A.2d 1090, 1095 (Pa. 1993). Plaintiff did not do that here;
rather, the first time Plaintiff challenged the verdict as “inconsistent” was in her post-trial motion. Therefore, the issue is
waived. Id.

The issue is waived for a second reason: Plaintiff ’s Post-Trial Motion fails to explain how the jury verdict could be construed
as inconsistent. In fact, this Court can see no inconsistency in the jury verdict: the jury simply found that the defendant was “neg-
ligent,” but that any negligence was not a “factual cause” of Plaintiff ’s harm.

Finally, the argument fails because it has no merit. At oral argument on Plaintiff ’s Post-Trial Motion, it appeared as if Plaintiff
was arguing the following: the verdict was inconsistent, Plaintiff contended, because “negligence” law concerns itself with “duty,
breach, causation and damages”; thus, Plaintiff argued, when the jury found that the Defendant was “negligent,” the jury neces-
sarily found that all four elements of the “negligence” cause of action were satisfied; at that point, Plaintiff declared, the jury was
required to find that the Defendant’s “negligence” was a “factual cause” of Plaintiff ’s harm – and, when the jury found that the
“negligence” was not a “factual cause” of Plaintiff ’s harm, the jury rendered an inconsistent verdict. The argument is, however,
simply incorrect.

When a “negligence” claim reaches the jury, courts routinely divide the legal issues – both in the court’s jury instruction and
on the verdict slip – into three main categories: 1) “negligent conduct” – meaning “duty” and “breach of duty”; 2) “causation” –
meaning both “proximate” and “factual” causation and 3) damages. This is done, primarily, to “permit a jury unlearned in the law
to frame and structure their deliberations, if they so choose.” Fritz v. Wright, 907 A.2d 1083, 1093 (Pa. 2006). And, that is exactly
what this Court did here: in my instructions to the jury, I separately explained the concepts of “negligent conduct,” “causation”
and “damages” and, in the verdict slip, I also broke the issues down into “negligent conduct,” “causation” and “damages.” See, e.g.,
Trial Transcript, November 12, 2009, at 1122-37; Verdict Slip, dated November 13, 2009, at 1-2. Thus, the jury was perfectly enti-
tled to find “negligence” but not “factual cause.”

2) Plaintiff ’s Second Argument: the verdict was against the weight of the evidence, as “the evidence of record clearly established
that the left breast cancer was in existence as of 2001, but that Dr. Furgiuele-Iracki failed to take the action necessary to detect
the same”

Next, Plaintiff argues that the verdict was “against the weight of the evidence” because the evidence “clearly established” that
Plaintiff had breast cancer in 2001 and that Defendant failed to detect the cancer at that time. Plaintiff ’s view of the facts is incor-
rect; moreover, even if Plaintiff ’s above statement were true, it would not entitle Plaintiff to any relief.

To start, Plaintiff is incorrect to state: “the evidence of record clearly established that the left breast cancer was in existence
as of 2001.” Plaintiff ’s Post-Trial Motion, at 8. Indeed, defense expert Dr. Adam Brufsky repeatedly testified that no cancer was
present in 2001. For example, Dr. Brufsky testified:

Q: Now, you made, essentially, a couple of opinions that you’ve shared with the jury, and one of them was that in 2001,
when Miss Walsh was in front of Dr. Furgiuele, there was no cancer in her body. Was that one of your opinions?

A: Absolutely. I still believe that today, yes.

Trial Testimony of Dr. Adam Brufsky, given November 12, 2009, at 998.

Q: And [in your expert report you state] “It is therefore my opinion with a great degree of medical certainty that there
was no evidence of cancer in Miss Walsh’s breast in 2001.” Correct?

A: Correct.

Id. at 999.

Q: It’s your strong opinion that the cancer wasn’t present in 2001, correct?

A: Yes.

Id. at 1008.

Thus, although at trial there was testimony that Plaintiff had cancer in 2001, there was also competing, expert testimony demon-
strating that Plaintiff did not have cancer in 2001. Therefore the evidence did not, as Plaintiff states, “clearly establish[]” that
Plaintiff had breast cancer in 2001; rather, the various experts gave conflicting testimony regarding the time when Plaintiff ’s can-
cer first came into existence.

Moreover, even if such evidence were “clearly established,” Plaintiff would still not be entitled to any relief on this point. As
Dr. Thomas Julian stated, there is a big difference between “whether cancer cells exist versus whether they are diagnosable.” Trial
Testimony of Dr. Thomas Julian, given November 6, 2009, at 631. Dr. Julian explained:

Even with the most sophisticated imaging that we have today, you cannot detect lesions that are under, probably, a half
a centimeter. And signs, in most situations we’re down to 2 or 3 millimeters. And it’s only with the more sophisticat-
ed imaging that we have today that we can identify those smaller lesions.

Id.

Hence, even if Plaintiff did have cancer in 2001, the question still remained as to whether Defendant “breached” the stan-
dard of care when she “failed to diagnose” the cancer at that time: and, according to Dr. Julian, even if the cancer was present
in 2001, Defendant did not breach any standard of care – at that time, the cancer cells would have been “undetectable.” Id. at
504 & 630-31.
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3) Plaintiff ’s Third Argument: the verdict was against the weight of the evidence, since “the evidence of record clearly estab-
lished” that Defendant failed to biopsy the “7 o’clock” lesion

In Plaintiff ’s third “weight of the evidence” claim, Plaintiff contends that the “evidence of record clearly established” that
Defendant failed to biopsy the “7 o’clock” lesion. Again, however, Plaintiff fails to explain “why” this would cause the verdict to be
“against the weight of the evidence.” The claim should therefore be held waived.

Also – and again – this Court cannot understand how such a finding would make the verdict against the weight of the evi-
dence. First, as Dr. Furgiuele explained, she did not biopsy the “7 o’clock” lesion on July 2, 2003 because the lesion was going
to be removed no matter what – she was simply waiting for the “9” and “10 o’clock” masses to be biopsied and tested before
surgery was scheduled. Trial Testimony of Defendant Dr. Natalie Furgiuele-Iracki, given November 10, 2009, at 859-61, 864
& 866.

Moreover, as was explained above, the “7 o’clock” lesion was removed in December of 2003 and Plaintiff ’s cancer was then
diagnosed in January of 2004. And, according to Defendant’s experts, even if Dr. Furgiuele did breach the standard of care and
even if she should have biopsied the lesion on July 2, 2003, that “six-month” delay in diagnosis did not harm Plaintiff at all.
According to Defendant’s experts, this “six-month” delay did not: cause the tumor to grow any more than .05 millimeters; cause a
change in the tumor’s “receptor status”; cause the cells to become “more differentiated”; cause any change in Ms. Walsh’s long-
term prognosis or limit Ms. Walsh’s options when it finally came time for her to decide whether to have “a lumpectomy with radi-
ation therapy” or a mastectomy. Trial Testimony of Dr. Thomas Julian, given November 6, 2009, at 539-40 & 619-20; 542-43; 543-
44; 546-47, 544 & 619-20. Further, Dr. Adam Brufsky testified that – had Plaintiff chosen a “lumpectomy with radiation” over a
double mastectomy – Plaintiff ’s long-term prognosis would have been the same. Trial Testimony of Dr. Adam Brufsky, given
November 12, 2009, at 986-87 & 1024.

Plaintiff ’s “weight of the evidence” claim must, therefore, fail: the evidence thoroughly supports the jury’s finding that,
although the Defendant was negligent, the negligence was not a “factual cause” of Plaintiff ’s harm.4

4) Plaintiff ’s Fourth Argument: this Court erred in failing to grant a mistrial when “opposing counsel alleged that [Plaintiff ’s
expert] had been discharged from his last position due to an alleged act of medical malpractice”

For her fourth argument, Plaintiff Walsh contends that she is entitled to a new trial because, during the voir dire testimony given
by Plaintiff ’s expert witness, Dr. Howard F. Floch: “opposing counsel alleged that [Dr. Floch,] had been discharged from his last
position due to an alleged act of medical malpractice which was currently in litigation.” Plaintiff ’s Post-Trial Motion, at 9. Plaintiff
is mistaken.

Here, there was no error because: 1) Dr. Floch “opened the door” to this evidence when, in his direct testimony, Dr. Floch
strongly implied – to the jury – that his declining health was the sole reason he had not practiced medicine in the past two years;
2) after Plaintiff objected to the voir dire questioning, I conducted a sidebar and then issued a curative instruction, telling the jury
that they could consider the fact that “Dr. Floch…was terminated from his position as a physician with the Department of Veterans
Affairs in August of 2007” but that the jury could not consider any “underlying facts” regarding that termination; 3) a memoran-
dum issued by the United States Court of Appeals for the Federal Circuit shows that Dr. Floch had, in fact, “been discharged from
his last position [at the Department of Veterans Affairs] due to an alleged act of medical malpractice” and 4) at the time Dr. Floch
gave his testimony in this case, the Federal Circuit Court of Appeals had already found that Dr. Floch was properly “terminated
from his position as a physician with the Department of Veterans Affairs” – moreover, at the time of Dr. Floch’s testimony, the only
pending issue in the Federal Circuit was Dr. Floch’s “petition for rehearing” and this petition was subsequently denied. Therefore,
Plaintiff is not entitled to any relief. I will explain.

During Plaintiff ’s case-in-chief, Plaintiff called Dr. Howard F. Floch to testify as an expert witness. In questioning Dr. Floch as
to his credentials, the following exchange took place between Plaintiff ’s Counsel and Dr. Floch:

Q: Doctor, we’re going to get to specifically what it was that you reviewed and what opinions you came to, but first
we’re going to talk about essentially your experience for a moment before I ask His Honor to consider you an expert
in the field that you have trained in. So, we’re going to briefly dive into your history…

…

Q: And were there periods of time in your career where you stepped away from practicing medicine?

A: Yes. Actually, I’m going through one of those periods right now.

Q: Tell the jury what’s going on there.

A: Unfortunately…[m]y health has not been great in the last two years. I’ve had two open heart surgeries, and unfor-
tunately I suffered a nerve injury to my right hand as part of the first operation. And I’m in the process now – my
heart, thank God, is doing well – of going to various hand surgeons and talking over what the prospects are.

Q: So in the last five years – when is the last time you did surgery?

A: Within the last two years.

Q: But right now you’re at this time not?

A: No.

…

Trial Testimony of Dr. Howard F. Floch, given November 5, 2009, at 320-21 & 326-27.

When it came time for Defendant’s voir dire, Defendant questioned Dr. Floch further in regards to the above statement; specif-
ically, Defendant inquired into Dr. Floch’s statement that the reason he had “stepped away from practicing medicine” was because
his “health [had] not been great in the last two years.” Id. at 326. This portion of the transcript reads:

Q: Let’s talk about your work history. [Plaintiff ’s Counsel] gave me your curriculum vitae, and I’d like to talk to you
about it.
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[talks about his various jobs, beginning in 1996]

…

Q: [After your job in North Carolina ended,] you’re off for six months. November 2005, November 2006, 12 months,
you’re at Samaritan Hospital in Albany, New York; and then you go to Martinsburg, [West] Virginia, November 2006,
March 2007 for six months, correct?

A: No. That was until February of 2008.

Q: Is that the last time you have worked?

A: Yes.

Q: Now, that last job at the VA Medical Center in Martinsburg, [West] Virginia, isn’t it correct that you were terminat-
ed as a physician by the Department of Veterans Affairs based on a March of 2007 intubation of a patient who even-
tually died? You were relieved of your clinical duties, there was an investigation done by a risk manager and the
Inspector General? You were terminated – your employment there was terminated April – or August 2007 with an
effective date of February 2008? Is that correct?

A: Not entirely, no.

Q: You appealed this decision through the court process – 

[Plaintiff ’s Counsel]: Your Honor, may we approach?

[The Court]: All right.

Id. at 332 & 335-36.

When this Court moved to sidebar, Plaintiff ’s Counsel objected to the above questioning; according to Plaintiff ’s Counsel, the
questioning was not relevant to Dr. Floch’s qualifications and was too prejudicial to be allowed. Moreover, as to the “prejudicial”
nature of the questioning, Plaintiff ’s Counsel asked that I grant a mistrial. Id. at 336-37.

After extensive oral argument by counsel, I denied the motion for a mistrial. I then ruled that the “fact of termination” – by
itself – was admissible for impeachment purposes: Dr. Floch “opened the door” to this evidence when, in his testimony, he
implied that the sole reason he had “stepped away from practicing medicine” was because his “health [had] not been great in
the last two years.” Yet, I did not believe that the jury should hear any of the facts underlying that termination – even if those
facts were marginally relevant to Dr. Floch’s “experience as a physician,” that relevancy was outweighed by both the prejudi-
cial impact upon the jury and the “collateral” nature of the issue. Therefore, when the jury reconvened, I delivered the follow-
ing curative instruction:

[The Court]: Well, Ladies and Gentlemen, you’ve heard testimony that Dr. Floch here was terminated from his posi-
tion as a physician with the Department of Veterans Affairs in August of 2007. I allowed that piece of evidence to come
in, but I’m not going to allow defendant to develop that further and explore the details behind it, because I don’t want
to have a separate trial on that issue in the midst of this trial on a completely different issue.

So the fact that he was terminated, then, I allow because that explains the work history, in part, that was put up on the
board. But I don’t want her [Defense Counsel] to get into the details because I don’t want us to get sidetracked on that,
because Dr. Floch will have explanations and will dispute things that occurred in connection with that proceeding, and
I don’t want us to spend, you know, days or weeks going down that road. So the fact that he was terminated I allow;
but other than that, I want her to move on.

[Plaintiff ’s Counsel]: Your Honor, is it fair to say that the jury should not consider anything else besides the fact that
he’s terminated?

[The Court]: That’s correct. Just the fact that he was terminated is the only thing you should consider.

Id. at 350-51.

Now, Plaintiff argues, she is entitled to a new trial because “opposing counsel alleged that [Dr. Floch] had been discharged from
his last position due to an alleged act of medical malpractice which was currently in litigation.” As stated above, this contention is
incorrect – and is so for a number of reasons.

First, as this Court has explained, the evidence was admissible for impeachment purposes. According to Dr. Floch’s direct
testimony, he had “stepped away from practicing medicine” because his “health [had] not been great in the last two years.” Yet,
Defendant had evidence – in the form of a Federal Circuit Court of Appeals memorandum opinion – that Dr. Floch did not sim-
ply “step[] away from practicing medicine.” Floch v. Dep’t of Veterans Affairs, 348 Fed.Appx. 573, 2009 WL 3260069 (Fed. Cir.
2009)(unpublished memorandum). Instead, as the United States Court of Appeals for the Federal Circuit explained, on March
24, 2007:

Floch was involved in the intubation of a patient who eventually died. He was relieved from his clinical duties, and
the medical center’s Risk Manager convened an administrative board of investigation. The department’s Inspector
General also conducted an investigation into this incident. After conducting interviews, the administrative board of
investigation recommended disciplinary action. Upon receipt of the administrative board’s report, the acting Chief
of Surgery requested that a summary review board be convened to review Floch’s performance and evaluate his
retention in the department.

…

The summary review board recommended termination of Floch’s employment, effective August 24, 2007. His termi-
nation was held in abeyance, however, and did not become effective until February 2, 2008…
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Id. at 575.

Following his termination, Dr. Floch appealed to the United States Merit Systems Protection Board; the board allowed Dr.
Floch’s termination to stand. After this, Dr. Floch appealed to the United States Court of Appeals for the Federal Circuit. And, on
October 13, 2009, the Federal Circuit issued an unpublished memorandum, affirming the judgment of the Merit Systems Protection
Board; the Circuit Court of Appeals then denied Dr. Floch’s “petition for rehearing” on December 22, 2009. 

Therefore, and obviously, Dr. Floch was not being entirely truthful when he said that he had “stepped away from practic-
ing medicine” because his “health [had] not been great in the last two years.” Rather, as the United States Circuit Court of
Appeals explained, Dr. Floch had in fact been terminated from his last job; moreover, this termination became effective on
February 2, 2008 – less than two years before he testified in the current case. And, added to all of this was the fact that the
Federal Circuit issued its memorandum decision on October 13, 2009 – one month before Dr. Floch testified in this matter. To
be sure, at the time of Dr. Floch’s testimony, the only pending issue in the federal case was Dr. Floch’s “petition for rehearing”
– which was denied in December of 2009. There can be no doubt that Defendant was entitled to impeach Dr. Floch with evi-
dence of his termination.

Further, this Court limited the impeachment to only the “fact of [Dr. Floch’s] termination.” Indeed, as quoted above, my cura-
tive instruction told the jury that they were allowed to consider only the fact that Dr. Floch “was terminated from his position as a
physician with the Department of Veterans Affairs in August of 2007” and that they “should not consider anything else besides the
fact that he’s terminated.” As our Superior Court has held:

Generally, in the absence of extraordinary circumstances, a prompt and effective curative instruction which is direct-
ed to the damage done will suffice to cure any prejudice suffered by the complaining party…Moreover, juries are pre-
sumed to heed a court’s curative instructions.

Mt. Olivet Tabernacle Church v. Edwin L. Wiegand Div., 781 A.2d 1263, 1275 (Pa.Super. 2001)(internal quotations omitted)(internal
citations omitted).

In this case, there were no such “extraordinary circumstances.” First, Defense Counsel had more than an “adequate” factual
basis for her question: the alleged malpractice was recited in a federal court opinion and, at the time of Dr. Floch’s testimony, the
federal court’s decision was more or less final – the only remaining step concerned a “petition for rehearing,” which was later
denied. Further, the question posed by Defense Counsel even tracked the language of the federal court opinion.

There was no “undue prejudice” here: if Plaintiff did not wish to have this information published to the jury, she should not have
allowed Dr. Floch to mislead the jury into believing that the only reason he stopped working two years ago was because of his
“health.”

5) Plaintiff ’s Fifth Argument: this Court erred in failing to grant a mistrial when Defense Counsel “made repeated use of a calen-
dar to support the contention that [Plaintiff] ha[d] missed one or more appointments and/or had failed to follow up concerning her
treatment and evaluation”

In Plaintiff ’s fifth post-trial argument, she contends that this Court should have granted a mistrial when Defense Counsel “made
repeated use of a calendar to support the contention that [Plaintiff] ha[d] missed one or more appointments and/or had failed to
follow up concerning her treatment and evaluation.” The argument is completely meritless.

To start, Plaintiff never requested a mistrial on this issue. Rather, when the “calendar” was produced during witness question-
ing, Plaintiff objected and “ma[de] a motion to exclude any talking about it, and [asked] Your Honor…to state some curative
instruction.” Trial Transcript, November 5, 2009, at 277-78. This Court then sustained Plaintiff ’s objection to the “calendar” and
issued the following curative instruction:

Ladies and Gentlemen, I’m sustaining the objection about that document because under the law it needs to be authen-
ticated by a person before someone else can be questioned about it. And if it is the doctor’s appointment book, then
the doctor will need to authenticate it first, and then I’ll allow questions of this witness about the book at that time.
But not yet.

Trial Transcript, November 5, 2009, at 279.

The calendar was, however, never referenced again at trial.
Thus, on this issue, I did exactly as Plaintiff requested: I sustained the objection and issued a curative instruction. Plaintiff sim-

ply cannot argue error here: I did as Plaintiff requested; moreover, I did not rule on any “mistrial” request because no request was
ever made. The issue is therefore waived. Allied Elec. Supply Co. v. Roberts, 797 A.2d 362, 365 (Pa.Super. 2002)(holding: the fail-
ure to request a mistrial waives the issue on appeal).

Further, the issue simply has no merit. First, the curative instruction cured whatever “prejudice” Plaintiff sustained as a
result of the quick calendar reference. Bugosh v. Allen Refractories Co., 932 A.2d 901 (Pa.Super. 2007). Second, and regardless,
the “calendar” reference did not prejudice Plaintiff at all: Defendant attempted to use the calendar as a “symbol” of the fact
that Plaintiff missed appointments with Dr. Furgiuele; however, throughout the trial, there was continuous and repeated testi-
mony regarding the claim that Plaintiff missed her doctor appointments. Moreover, with the exception of the “calendar” refer-
ence, the testimony regarding Plaintiff ’s “missed appointments” was given without any objection whatsoever. The “calendar”
was just a “symbolic repetition” of that trial testimony; the quick reference to the calendar, therefore, did not prejudice Plaintiff
in any manner.

6) Plaintiff ’s Sixth Argument: this Court erred in failing to allow Plaintiff to introduce “photograph[s] of the Plaintiff ’s breast in
rebuttal to those offered by the Defendant.”

Finally, Plaintiff argues that she should have been allowed to introduce photographs of her breast “in rebuttal to those offered
by the Defendant.” Yet, given the lack of citation in Plaintiff ’s Post-Trial Motion, I cannot find where this alleged error occurred.
The claim is therefore waived.

Additionally, if Plaintiff is referring to her own “rebuttal” testimony – given after the close of Defendant’s case – the issue has
no merit. I will explain.

After Defendant’s case was presented and immediately before closing arguments were set to begin, Plaintiff ’s Counsel asked
that Plaintiff Walsh be permitted a very short opportunity to rebut Dr. Furgiuele’s testimony. As Plaintiff ’s Counsel informed this
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Court, the proposed testimony was limited to the following issues: 1) the “detail” in which Dr. Furgiuele performed Plaintiff ’s
breast examination and 2) the place on her breast where the “7 o’clock” lesion “was ultimately found.” Trial Transcript, November
12, 2009, at 1035-36.

Although Plaintiff Walsh had already testified to these two issues, I allowed the further testimony. However, I did not make any
ruling whatsoever on whether Plaintiff could or could not introduce “photograph[s] of the Plaintiff ’s breast in rebuttal to those
offered by the Defendant”: there was no such issue before me. I simply cannot find any place in the record where I told Plaintiff
that she either “could” or “could not” use additional photographs of Plaintiff ’s breast.

Further, during the rebuttal testimony, there would have been no need for any “additional” photographic evidence: the photo-
graphs would have been completely unnecessary if used to explain the “detail” in which Dr. Furgiuele performed Plaintiff ’s breast
examination; moreover, the photographs would have been completely repetitive if used to tell the “place” where the “7 o’clock”
lesion was ultimately found. In fact, everyone agreed: that a cancerous lesion was “ultimately found” on Plaintiff ’s breast and that
this lesion was found in the “7 o’clock” area of the left breast. The fight was simply about whether Dr. Furgiuele breached the stan-
dard of care she owed to Plaintiff and, if so, whether this breach was a “factual cause” of Plaintiff ’s harm. The additional photo-
graphs – offered during rebuttal testimony – would not have been probative on either issue.

Conclusion
In conclusion, none of Plaintiff ’s arguments have merit; the Post-Trial Motion was properly denied.

Date Filed: April 28, 2010

1 A “stereotactic biopsy” is a “biopsy procedure that uses a computer and imaging performed in at least two planes to localize a
target lesion (such as a tumor or microcalcifications in the breast). This provides a 3-dimensional image of the space and guides
the removal of tissue for examination by a pathologist.” Definition found in the “Memorial HealthCare Breast Health Institute”
Webpage: http://www.memorialhealthcare.org/?id=586&sid=1
2 During trial, counsel alternated between calling Defendant “Dr. Furgiuele-Iracki” and “Dr. Furgiuele.” This memorandum car-
ries on that approach.
3 An “excisional biopsy” is a “surgical procedure in which an entire lump or suspicious area is removed for diagnosis. The tissue
is then examined.” Definition found in the “USC Norris Comprehensive Cancer Center” Webpage:
http://uscnorriscancer.usc.edu/glossary/
4 Plaintiff also declares that the verdict was “against the weight of the evidence” because “the negligence of Dr. Furgiuele-
Iracki was a substantial factor in the harm suffered by Ms. Walsh.” Plaintiff ’s Post-Trial Motion, at 8-9. Plaintiff has provid-
ed absolutely no argument in support of this claim. The claim is therefore waived. Moreover, it is a meritless argument: both
Dr. Thomas Julian and Dr. Adam Brufsky testified that Plaintiff was not harmed by the alleged “six-month” delay in diagno-
sis. See infra, at **8-10.

Mark T. Addlespurger and Denise L. Palmer v.
Motorists Mutual Insurance Company

Bad Faith

1. Plaintiffs sued Motorists Mutual Insurance Company, alleging bad faith handling of Plaintiffs’ fire loss claim, specifically that
payments were unreasonably delayed.

2. Bad faith must be proven by clear and convincing evidence and not merely insinuated.

3. Evidence showing that Insurance Company tendered payment, except for disputed items, within one week of Plaintiffs’
requests establishes that Insurance Company acted reasonably in responding promptly and did not act in bad faith.

(Amy R. Schrempf)

Joshua P. Geist for Plaintiff.
Sharon Z. Hall for Defendant.
No. GD 05-001524. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., April 16, 2010—Plaintiffs Mark Addlespurger and Denise Palmer commenced this civil action against Defendant

Motorists Mutual Insurance Company, based upon Defendant’s alleged bad faith handling of Plaintiff ’s fire loss claim. Plaintiffs
asserted a bad faith claim based on 42 Pa. C.S.A. Section 8371. Specifically, Plaintiffs allege that Defendant unreasonably delayed
payment of their policy proceeds after they sustained damages to their dwelling and personal property as the result of a fire.

Both parties submitted Proposed Findings of Facts and Conclusions of Law. The Court finds the following:
The Defendant issued a homeowners insurance policy to Plaintiffs, which provided coverage for their condominium located

at Gateway Towers, 320 Duquesne Boulevard, Pittsburgh, Pennsylvania 15222. The policy provided $50,000.00 coverage for the
dwelling, $50,000.00 for the personal property and $20,000.00 for the loss of use. On March 8, 2002, a fire (a covered loss)
occurred. The fire began within or around a laptop computer. While on fire, the laptop melted the glass coffee table, fell through
and burned a hole in the rug below and burned the hardwood floor beneath it. A range of surfaces and contents of the condomini-
um were affected by various degrees of soot, smoke and water. The front door to the condominium was also damaged when fire-
fighters broke it down to gain entry. Claims specialist, Gary Weber, was assigned to the case. After inspecting the condominium
on March 11, 2002, Mr. Weber advised the Plaintiffs that the repairs were not complex and would consist of cleaning, painting
and floor replacement. The Gateway Condominium Association contacted Firewater Restoration, but the Plaintiffs would not use
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Firewater for repairs. Mr. Weber asked the Plaintiffs to have their chosen contractor contact him. Mr. Weber estimated the time
for completion to be one month. Mr. Weber agreed to pay for replacement of the Plaintiffs’ television and two couches. The
Plaintiffs were living at the Renaissance Hotel at $4,170.00 per month, without a kitchen. The Defendant offered the Plaintiffs
temporary housing through ExecuStay, which was a furnished two bedroom apartment with a full kitchen on Anderson Street
within walking distance of Gateway Towers at $3,100.00 per month. The Plaintiffs refused to sign the lease for ExecuStay. Mr.
Weber informed the Plaintiffs that March 19, 2002, would be the last day that he would pay the hotel charges. On March 20, 2002,
Mr. Weber faxed an estimate regarding the floor to the Plaintiffs, which they disputed. Mr. Weber suggested they meet on-site to
re-measure, but the Plaintiffs did not want to meet until April 1, 2002. On March 26, 2002, the Defendant provided the Plaintiffs
with a dwelling loss advance of $5,000.00 and a contents loss advance of $5,000.00. On May 1, 2002, the Plaintiffs sent Mr. Weber
a cost estimate for repairs totaling $25,780.98, which exceeded Mr. Weber’s estimate by $10,000.00 due to the difference in floor-
ing prices. On May 6, 2002, Mr. Weber advised the Plaintiffs that costs for the lounge at the hotel were not compensable under
the Additional Living Expense Coverage. On May 8, 2002, the Defendant advanced $10,000.00 to the Plaintiffs under the Contents
Coverage and $5,560.00 under the Additional Living Coverage. On May 30, 2002, Defendant advanced $8,000.00 to the Plaintiffs
under the Dwelling Coverage. By June 24, 2002, according to Mr. Weber, $18,000.00 had been tendered to the Plaintiffs. As of
July, 2002, Mr. Weber was still having difficulty coming to an agreement with Plaintiffs on estimates for the repairs. In August,
2002, the Dwelling claim was concluded with Plaintiffs agreeing to split the difference between their and Defendant’s repair esti-
mates. On September 5, 2002, Mr. Weber requested that Plaintiffs provide him with a list of the items that did not clean proper-
ly. On September 9, 2002, Defendant tendered a $2,304.95 payment to Plaintiffs under the Dwelling Coverage representing the
difference between the Plaintiffs’ and the Defendant’s repair estimate. On November 25, 2002, Mr. Weber received list of items
that did not clean properly. They indicated items as damaged and/or not salvable and others as ones they would like to keep and
attempt to clean. Mr. Weber forwarded the list to NBD, a third party contents valuation company. The parties met in December,
2002, to discuss. The Defendant’s contents evaluation came to $38,941.00 and Plaintiffs’ was $53,000.00. Plaintiffs were paid
replacement cost for a large screen television, which they retained and they admitted was in working condition. In August and
September 2003, the parties continued to negotiate the contents loss. By this time, the full $50,000.00 in contents coverage had
been paid. Defendant offered one more month of Additional Living Expense to conclude and Plaintiffs accepted. In February,
Plaintiffs advised that they believed they were owed an additional $5,000.00. Except for the disputed items, the Defendant ten-
dered payment within one week of Plaintiffs’ requests.

Plaintiffs claim that the Defendant acted in bad faith in refusing and delaying payment of their benefits.
“Bad faith” on the part of an insurer is any frivolous or unfounded refusal to pay proceeds of a policy; it is not necessary that

such refusal be fraudulent. For such purposes of an action against an insurer for failure to pay a claim, such conduct imports a dis-
honest purpose and means a breach of a known duty (i.e. good faith and fair dealing), through some motive of self-interest or ill
will; mere negligence or bad judgment is not bad faith. Terletsky v. Prudential Property and Cas. Ins. Co., 649 A.2d 680, 688 (Pa.
1994) quoting Black’s Law Dictionary 139 (6th ed. 1990).

42 Pa. C.S.A. Section 8371 is the bad faith states the following:
In an action arising under an insurance policy, if the court finds that the insurer has acted in bad faith toward the insured, the

court may take all of the following actions:

(1) Award interest on the amount of the claim from the date the claim was made by the insured in an amount equal to the
prime rate of interest plus 3%.

(2) Award punitive damages against the insurer.

(3) Assess court costs and attorney fees against the insurer.

42 Pa. C.S.A. Section 8371

“To prove bad faith, a plaintiff must show by clear and convincing evidence that the insurer (1) did not have a reasonable basis
for denying benefits under the policy and (2) knew or recklessly disregarded its lack of a reasonable basis in denying the claim.
Condio v. Erie Ins. Exchange, 899 A.2d 1136, 1143 (Pa.Super. 2006).

Bad faith must be proven by clear and convincing evidence and not merely insinuated. Cowden v. Aetna Casualty and Surety
Company, 134 A.2d 223, 229 (Pa. 1957).

The Plaintiffs have failed to show with clear and convincing evidence that the Defendant acted unreasonably in delaying pay-
ment with ill will or self-interest. The evidence establishes that the Defendant acted reasonably in responding promptly to com-
munication and did not act in bad faith.

Commonwealth of Pennsylvania v.
Edward Lawson

Reasonable Suspicion—“Pat Down” Search—Plain Feel Doctrine

1. Defendant alleges that police officer lacked reasonable suspicion to pat him down.

2. Defendant further alleges that during the pat down, the nature of the items seized from his person were not immediately
apparent and therefore illegally seized.

3. Passenger’s heavy breathing, shaking hands, quiet demeanor and lack of eye contact, together with the driver’s aggravated and
argumentative behavior, gave rise to the officer’s reasonable suspicion that the passenger was armed to justify a “pat down” search.

4. During the “pat down,” officer’s experience and training made the nature of the contraband in passenger’s pocket apparent
to him, making seizure of the marijuana package legal.

(Amy R. Schrempf)
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Matthew Rippin for the Commonwealth.
Aaron Sontz for Defendant.
No. CC200716894. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Borkowski, J., April 27, 2010—Appellant was charged with one (1) count of Possession or Distribution of a Small Amount of
Marijuana, 35 Pa. C.S. § 780-113(A)(31). In a hearing on February 18, 2009, this Court denied Appellant’s suppression motion. On
the same date, Appellant proceeded to a non-jury trial. This Court found Appellant guilty. On February 18, 2009, Appellant was sen-
tenced to pay the costs of prosecution. No further penalty was imposed.

Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania on March 19, 2009. This timely appeal follows. 

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement challenges the suppression court’s denial of his pre-trial motion to suppress evidence on the

basis of two issues, which are clarified by this Court as follows:

I. The search of Mr. Lawson violated the United States and Pennsylvania Constitutions where the “pat down” was
based on the Officer’s claims that Mr. Lawson, a passenger in a motor vehicle, was “shaky,” “failing to make eye con-
tact,” and “remaining extremely quiet” as these observations do not give rise to an objectively reasonable suspicion
that Mr. Lawson was currently armed and dangerous.

II. Pursuant to the “plain feel” doctrine, the items taken from Mr. Lawson’s pocket were seized improperly because
the nature of those items was not immediately apparent and the officer’s testimony at the suppression hearing was
insufficient to establish that what he felt in Appellant’s pocket was marijuana.

FINDINGS OF FACT
On August 24, 2007, Pittsburgh Police Officer Justin Simone was working as part of the street response unit, a high impact

drugs and firearms unit that focuses on troublesome areas within the City of Pittsburgh. See Hearing Transcript dated February
18, 2009 at pages 3, 18 (hereafter “H.T.”). At that time Officer Simone had been a police officer since September 2005 and had
been working in the street response unit for one year. (H.T. 3, 18.) During the course of his three-and-a-half year career with the
City of Pittsburgh Police, Officer Simone made approximately 150 arrests per year. (H.T. 3-4, 18.) He was trained to recognize
certain drugs, including marijuana. (H.T. 4, 18.) He was trained to recognize these drugs in the context of a “pat down” search.
(H.T. 4, 18.)

On August 24, 2007, at approximately 8:00 in the evening, Officer Simone was working a one-person vehicle in the
Lawrenceville area of the City of Pittsburgh. (H.T. 4, 18.) He was traveling on 44th Street behind a white Cadillac automobile. (H.T.
4, 18.) He checked the vehicle’s license plate number on his computer. (H.T. 5.) His computer indicated that the license plate was
suspended for an insurance violation. (H.T. 5, 18.) Officer Simone stopped the vehicle on 44th Street and determined that the driv-
er was driving with a suspended license. (H.T. 5, 6, 19.) Appellant was a passenger in the vehicle. (H.T. 7.) Officer Simone intend-
ed to seize the vehicle’s license plate so the vehicle could not be driven. (H.T. 6.)

During the course of the vehicle stop the driver became very aggravated and argumentative with Officer Simone. (H.T. 6, 19.)
Officer Simone was fearful that the driver might “try something” instead of just walking away. (H.T. 6.) He was concerned that the
driver and/or passenger were armed, and his priority at that juncture was to make certain that neither was armed. (H.T. 7.) He
ordered the driver to exit the vehicle and place both his hands on the vehicle. (H.T. 7.) Officer Simone patted the driver down for
a weapon. (H.T. 7.) Appellant was still in the vehicle at that time. (H.T. 7.)

Officer Simone then ordered Appellant to exit the vehicle and place both of his hands on the roof of the vehicle. (H.T. 5, 11,
19.) Upon exiting the vehicle, Appellant was breathing heavily and his hands were shaking. (H.T. 7, 10, 14, 19.) He was extreme-
ly quiet and failed to make eye contact with Officer Simone. (H.T. 11, 14, 19.) Officer Simone suspected that Appellant was armed.
(H.T. 7, 9.) With an open hand, Officer Simone patted Appellant for weapons and felt a large bulge in his front, left pants pocket,
which he recognized by virtue of his experience and his training to be marijuana. (H.T. 8, 20.) He removed the large bulge, which
was three (3) individually wrapped bags of marijuana. (H.T. 8, 20.) He confiscated the marijuana and took Appellant into custody.
(H.T. 8, 20.)

DISCUSSION
Appellant claims that the suppression court erred in denying his pre-trial motion to suppress evidence. Recently, the Supreme

Court of Pennsylvania reiterated the standard of review that an appeals court applies when reviewing the denial of a suppression
motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from
those facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the
evidence of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in
the context of the record as a whole. Where the suppression court’s factual findings are supported by the record, we
are bound by these findings and may reverse only if the court’s legal conclusions are erroneous.

Commonwealth v. Jones, 988 A.2d 649, 654 (Pa. 2010).
I.

The “Pat-Down” Search
Initially, Appellant argues that the facts demonstrate that Officer Simone lacked reasonable suspicion to pat down Appellant.

This claim is without merit.

The Pennsylvania Supreme Court has concisely stated the law that controls this particular issue as follows:

Review of an officer’s decision to frisk for weapons requires balancing two legitimate interests: that of the citizen to be
free from unreasonable searches and seizures; and that of the officer to be secure in his personal safety and to prevent
harm to others. To conduct a limited search for concealed weapons, an officer must possess a justified belief that the
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individual, whose suspicious behavior he is investigating at close range is armed, and presently dangerous to the offi-
cer or to others. In assessing the reasonableness of the officer’s decision to frisk, we do not consider his unparticular-
ized suspicion or hunch but rather the specific reasonable inferences which he is entitled to draw from the facts in light
of his experience.

Commonwealth v. Zhahir, 751 A.2d 1153, 1158 (Pa. 2000) (citations and quotations omitted).
In this case, Officer Simone was working as part of a high impact drugs and firearms unit that focuses on troublesome areas

within the City of Pittsburgh when he stopped a white Cadillac in the Lawrenceville area of the City of Pittsburgh. (H.T. 4, 18.)
Officer Simone made approximately 150 arrests per year. (H.T. 3-4, 18.) He stopped the vehicle because his computer indicated
that the license plate was suspended for an insurance violation. (H.T. 5, 18.) Subsequently, he determined that the driver was driv-
ing with a suspended license. (H.T. 6.) Appellant was a passenger in the vehicle. (H.T. 7.)

Officer Simone asked the driver to step out of the vehicle. (H.T. 6.) The driver became very aggravated and argumentative with
Officer Simone when he was informed that Officer Simone intended to seize the vehicle’s license plate so the vehicle could not be
driven. (H.T. 6, 19.) Officer Simone patted the driver down for a weapon because he feared that, instead of walking away, the driv-
er might “try something.” (H.T. 6-7.) Appellant, who was the passenger, was still in the vehicle at that time. (H.T. 7.)

Officer Simone then ordered Appellant to exit the vehicle. (H.T. 6-7.) Upon exiting the vehicle, Appellant was breathing heavi-
ly and his hands were shaking. (H.T. 7, 10, 14, 19.) He was extremely quiet and failed to make eye contact with Officer Simone.
(H.T. 11, 14, 19.) Given the totality of the circumstances then confronting him, Officer Simone suspected that Appellant was armed,
and he asked Appellant to place both of his hands on the roof of the vehicle. (H.T. 5, 7, 9, 11, 19.) Officer Simone reasoned that with
Appellant’s hands placed on the roof of the vehicle, there was less chance that he could get a firearm out if he was armed. (H.T.
11.) With an open hand, Officer Simone patted Appellant’s person for weapons and discovered the marijuana that was the subject
of the suppression motion. (H.T. 8.)

Based on the circumstances that confronted Officer Simone at that time, it was reasonable for him to conclude that his safety
was potentially in jeopardy, and consequently the “pat down” search of Appellant was justified. Commonwealth v. Wilson, 927 A.2d
279, 284-285 (Pa.Super. 2007) (reasonable suspicion existed for officer to conduct protective frisk where defendant made nervous
gestures and put his hand into his coat pocket); Commonwealth v. Powell, 934 A.2d 721, 724 (Pa.Super. 2007) (it was reasonable for
officers to search passenger that had been seated next to driver where officers had retrieved gun from driver and it was late at
night in a known crime area).

Appellant’s claim in this regard is without merit.

II.
The “Plain Feel” Doctrine

Appellant asserts that the nature of the items seized from Appellant’s pocket by Officer Simone was not immediately apparent
as required by the “plain feel” doctrine. Specifically, he contends that the officer’s testimony at the suppression hearing was insuf-
ficient to establish that what he felt in Appellant’s pocket was marijuana. This claim is without merit.

Pursuant to the plain feel doctrine,

[A] police officer may seize non-threatening contraband detected through the officer’s sense of touch during a Terry
frisk if the officer is lawfully in a position to detect the presence of contraband, the incriminating nature of the con-
traband is immediately apparent from its tactile impression and the officer has a lawful right of access to the object.

Commonwealth v. Pakacki, 901 A.2d 983, 989 (Pa. 2006), quoting Commonwealth v. Stevenson, 744 A.2d 1261, 1265 (Pa. 2000).1

If, without further exploration or searching, the officer readily perceives that what he is feeling is contraband, then the nature
of the contraband is “immediately apparent.” Pakacki, 901 A.2d at 989.

Officer Simone was an experienced member of the street response unit, a high impact drugs and firearms unit. (H.T. 3, 18.) He
had been trained to recognize certain drugs, including marijuana, in the context of a “pat down” search. (H.T. 4, 18.) When Officer
Simone patted Appellant for weapons with an open hand, he felt a large bulge in his front, left pants pocket, which he recognized
to be marijuana. (H.T. 8, 20.) He confiscated the marijuana and took Appellant into custody. (H.T. 8, 20.)

Officer Simone recognized, by virtue of his experience and his training, that the bulge in Appellant’s pants pocket was mari-
juana. He testified that he “immediately felt a large bulge consistent with a marijuana package.” (H.T. 8.) Thus, the nature of the
contraband was immediately apparent to him and the marijuana was properly seized. Commonwealth v. Parker, 957 A.2d 311,
316 (Pa.Super. 2008) (finding of suppression court upheld where officer testified that he felt two plastic bags with hard rigid
objects that, based on his training and experience, were consistent with the size, shape, and texture of packaged cocaine);
Pakacki, 901 A.2d at 989 (testimony by state trooper that he felt a pipe that, based on his experience, he recognized as being a
drug pipe, sufficient to support suppression court’s factual finding that incriminating nature of contraband immediately appar-
ent); Commonwealth v. Bryant, 866 A.2d 1143, 1147 (Pa.Super. 2005) (incriminating nature of packaged drugs immediately appar-
ent to officer who had conducted over 100 drug arrests, was very familiar with the packaging and feel of packaged drugs, and
where the frisk occurred in an area with a high incidence of drug dealing); Commonwealth v. Dorsey, 654 A.2d 1086, 1089
(Pa.Super. 1995) (seizure of contraband proper where arresting officer testified that surrounding circumstances and his tactile
impression, combined with his years of training and experience as a police officer, led him to reasonably conclude that what he
felt was a controlled substance).

Consequently, the record supports the suppression court’s conclusion that Officer Simone’s seizure of the marijuana found in
Appellant’s pocket was proper. Therefore, Appellant’s claim as to this issue should be denied.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 27, 2010
1 Terry v. Ohio, 392 U.S. 1 (1968), authorizes a police officer to conduct a patdown search of an individual who has been lawfully
detained during an investigatory stop to determine whether the individual is carrying a weapon.
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Commonwealth of Pennsylvania v.
Duane Strong

Megan’s Law—Waiver of Pre-Sentence Sexually Violent Predator Evaluation

1. Defendant pled guilty to Corruption of Minors and Sexual Assault and at his plea, waived his right to a Sexually Violent
Predator evaluation prior to sentencing.

2. A voluntary waiver of a pre-sentence Sexually Violent Predator evaluation does not invalidate a later Court determination
that an individual is a Sexually Violent Predator under Megan’s Law.

(Amy R. Schrempf)

Laura Ditka for the Commonwealth.
Michelle Collins for Defendant.
No. CC200806915. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 27, 2010—The Defendant has appealed from this Court’s Order of October 27, 2009, which declared him

to be a Sexually Violent Predator (SVP) pursuant to Pennsylvania’s Megan’s Law III, 42 Pa.C.S.A. §9795.4, et seq. A review of the
record reveals that the Commonwealth established, by clear and convincing evidence, that the Defendant met the statutory crite-
ria for classification as a SVP and, therefore, this Court’s Order must be affirmed.

The Defendant was initially charged with Involuntary Deviate Sexual Intercourse,1 Endangering the Welfare of a Child2 and
Corruption of Minors,3 and the Information was later amended to include a charge of Sexual Assault.4 The Defendant appeared
before this Court on April 20, 2009 and, pursuant to a plea agreement with the Commonwealth, the IDSI and Endangering charges
were withdrawn and he pled guilty to the remaining Corruption of Minors and Sexual Assault charges. At the plea hearing this
Court ordered that the Defendant be evaluated by the Sexual Offenders Assessment Board to determine if he was a Sexually
Violent Predator. The Defendant waived the right to have that assessment conducted prior to sentencing and instead elected to pro-
ceed immediately with the sentencing portion of the hearing. (Plea Hearing Transcript, p. 5-6). He was sentenced, in accordance
with the terms of his agreement, to a term of two and one half (2 ½) to five (5) years at the Corruption of Minors charge and to a
consecutive term of two and one half (2 ½) to ten (10) years at the Sexual Assault charge, for an aggregate term of imprisonment
of five (5) to 15 years. No Post-Sentence Motions were filed.

On June 17, 2009, the Sexual Offenders Assessment Board returned its evaluation in which it indicated that the Defendant
met the criteria of a Sexually Violent Predator. The Commonwealth then petitioned for a Sexually Violent Predator Hearing
which was eventually held (after a postponement) before this Court on October 27, 2009. At the conclusion of that hearing, this
Court made findings of fact on the record, determined that the Defendant was a SVP and entered an Order to that effect. This
appeal followed.

The Defendant initially argues that this Court’s classification of the Defendant as a SVP was improper because the SVP hear-
ing was not held prior to sentencing. This claim is meritless.

Pursuant to 42 Pa.C.S.A. §9795.4, “after conviction but before sentencing, a court shall order an individual convicted of an
offense specified in section 9795.1 (relating to registration) to be assessed by the board.” 42 Pa.C.S.A. §9795.4(a). It further states
that “a hearing to determine whether the individual is a sexually violent predator shall be scheduled upon the Praecipe filed by
the district attorney,” 42 Pa.C.S.A. §9795.4(e)(1), and that “at the hearing prior to sentencing the court shall determine whether the
Commonwealth has proved by clear and convincing evidence that the individual is a sexually violent predator.” 42 Pa.C.S.A.
§9795.4(e)(3).

At the plea hearing, the following occurred:

THE COURT: Mr. Strong, are you pleading guilty because you are guilty?

THE DEFENDANT: Guilty.

THE COURT: Do you have any additions or corrections to the summary as offered by Ms. Ditka?

THE DEFENDANT: No.

THE COURT: You filled out the Guilty Plea Explanation of Defendant’s Rights. Did you read, understand and answer
every question?

THE DEFENDANT: Yes.

THE COURT: Did you do so while your attorney was available?

THE DEFENDANT: Yes.

THE COURT: You have also completed the Megan’s Law requirements, and do you understand you will have to reg-
ister under Megan’s Law for life?

THE DEFENDANT: Yes.

THE COURT: Do you adopt this colloquy as your own? The Megan’s Law one?

THE DEFENDANT: Yes.

THE COURT: I find that you understand the proceeding, that your plea is knowingly, intelligently and voluntarily
made.

Ms. Collins, as you know, Mr. Strong has the right to be evaluated by the Assessment Board to determine whether or
not he is a sexually violent predator prior to the time of sentencing. You may waive that right. We can proceed with
sentencing today and if it is determined that we need a hearing, we will have one after sentencing.
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MS. COLLINS: Your Honor, he understands and we would like to waive his right to be evaluated by the SOAB prior to
sentencing. Additionally, we would like to waive our right to a Pre-Sentence Report and proceed to sentencing.

(Plea Hearing Transcript, p. 4-6).

As the above record reflects, this Court offered the Defendant the opportunity to have the SVP evaluation conducted prior to
sentencing, but he chose instead to waive that right and proceed to sentencing immediately, before the evaluation was completed
and the hearing held. The Defendant cannot now use his voluntary waiver relating to the timing of his hearing to invalidate this
Court’s substantive determination and Order made at the conclusion of the hearing. The Defendant is bound by his waiver and his
argument to the contrary is meritless. This claim must fail.

The Defendant also challenges the sufficiency of the evidence to support his classification as an SVP. This claim is meritless.

A SVP is defined by statute as

a person who has been convicted of a sexually violent offense…and who is determined to be a sexually violent predator
under section 9795.4 (relating to assessments) due to a mental abnormality or personality disorder that makes the per-
son likely to engage in predatory sexually violent offenses.

42 Pa.C.S.A. §9792. The assessment criteria include:

1. Facts of the current offense, including:

i. Whether the offense involved multiple victims.

ii. Whether the individual exceeded the means necessary to achieve the offense.

iii. The nature of the sexual contact with the victim.

iv. Relationship of the individual to the victim.

v. Age of the victim.

vi. Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

vii. The mental capacity of the victim.

2. Prior offense history, including:

i. The individual’s prior criminal record;

ii. Whether the individual completed any prior sentences.

iii. Whether the individual participated in available programs for sexual offenders.

3. Characteristics of the individual, including:

i. Age of the individual.

ii. Use of illegal drugs by the individual.

iii. Any mental illness, mental disability or mental abnormality.

iv. Behavioral characteristics that contribute to the individual’s conduct.

4. Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa.C.S.A. §9795.4(B). The Commonwealth bears the burden of establishing SVP status by clear and convincing evidence.
Commonwealth v. Feucht, 955 A.2d 377, 382 (Pa.Super. 2008).

“In reviewing the sufficiency of the evidence regarding the determination of SVP status, [the appellate court] will reverse the
trial court only if the Commonwealth has not presented clear and convincing evidence sufficient to enable the trial court to deter-
mine that each element required by the statute has been satisfied.” Commonwealth v. Moody, 843 A.2d 402, 408 (Pa.Super. 2004),
internal citations omitted. To do so, the appellate court “will determine whether the record supports the findings of fact made by
the trial court and then review the legal conclusions made from them.” Id.

At the SVP hearing, Dr. Alan Pass testified that, in his medical opinion, the Defendant had a diagnostic classification of “para-
philia not otherwise specified” pursuant to Section 302.9 of the DSM-IV and that his actions met the statutory definition of “preda-
tory behavior.” (S.V.P. Hearing Transcript, p. 5-7). He then concluded:

Q. (Mr. Hoffman): Take the finding of the mental abnormality and the fact that you found he had a predatory behav-
ior, were you able to form an opinion as to whether or not he meets the definition of a sexually violent predator under
the Megan’s Law statute?

A. (Dr. Pass): I did.

Q. What was that opinion?

A. In my opinion, Mr. Dwayne Strong’s criminal behavior as captured historically in prior criminal offense as well as
the instant case indicates that he does meet the classification criteria for sexually violent predator as set forth in the
statute.

Q. And do you offer that opinion within a reasonable degree of professional or forensic and scientific certainty?

A. I do.

(S.V.P. Hearing Transcript, p. 8).

At the conclusion of the hearing, this Court made the following finding:
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THE COURT: Okay. Based on the uncontradicted testimony of Dr. Pass, also based on the defendant’s mental abnor-
mality as well as his predatory behavior, this Court finds that the defendant is a sexually violent predator.

(S.V.P. Hearing Transcript, p. 17).
In light of the circumstances of the offense, the medical expert reports and testimony from the SVP Hearing, the

Commonwealth certainly established that the Defendant was a sexually violent predator by clear and convincing evidence. This
Court’s findings of fact were supported by the record and led to a clear finding that the Defendant is a sexually violent predator.
This Court did not abuse its discretion in so finding, and, therefore, this Court’s Order must be affirmed.

Accordingly, for the above reasons of fact and law, this Court’s Order of November 20, 2008, declaring the Defendant to be a
Sexually Violent Predator, must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §3123(a)(7) and (a)(1)
2 18 Pa.C.S.A. §4304(a)
3 18 Pa.C.S.A. §6301(a)(1)
4 18 Pa.C.S.A. §3124.1
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In Re Portec Rail Products, Inc.
Shareholders Litigation

Fiduciary Duty

No. GD 10-3547, GD 10-3562, GD 10-3982 Consolidated.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—April 21, 2010

MEMORANDUM
I. INTRODUCTION

The shareholder-plaintiffs in this lawsuit seek to enjoin the proposed tender-offer merger transaction (the “Tender Offer”)
between Portec Rail Products, Inc. (“Portec”) and Foster Thomas Company (“Foster Thomas”), a wholly owned subsidiary of L.B.
Foster, Company (“Foster”), through which Foster seeks to purchase a controlling 65% interest of outstanding Portec common stock
for the agreed-upon value of $11.71 per share (hereinafter, “the Takeover”).

Upon the facts presented, this Court is faced with the question of whether Marshall T. Reynolds, Chairman of Portec’s Board of
Directors breached his fiduciary duty of care owed to the corporation and to the shareholders by failing to give due consideration
to an over-bid from a hedge fund communicated to Mr. Reynolds after the announcement of the proposed Takeover. Mr. Reynolds,
in his capacity as Chairman of the Board, did not seek the advice of counsel and never reported the over-bid to the Board of
Directors. Significantly, as well, the Board of Directors did not undertake any market check or other canvas of the value of Portec’s
shares prior to agreeing to the tentative terms of the merger with Foster and recommending to the shareholders that they accept
the proposed tender-offer.

Under the circumstances prevailing herein, this Court finds that Mr. Reynolds did in fact breach his fiduciary duties, in part,
by effectively preventing the entire Board of Directors from carrying out their own fiduciary duties, because of Mr. Reynolds,
lacked requisite material information. Concomitantly, this Court finds the Board of Directors breached their fiduciary duties of
care by declining to undertake reasonable and practicable steps to maximize shareholder value in that the Board did not have any
process of making itself reasonably informed of the aforementioned over-bid from the hedge fund, did not give the over-bid due
deliberation, and failed to disclose in any amendment to Portec’s Schedule 14D-9 the existence of this new, potentially more lucra-
tive offer. As a consequence of these derelictions in fiduciary duty, Portec shareholders remained unaware of a competing suitor
for their shares, and thus in this informational vacuum could not properly assess whether acceptance of the Tender Offer advanced
their best interests.

Additionally, this Court is faced with the issue of whether Portec omitted material information from the Schedule 14D-9
document that it filed with the U.S. Securities and Exchange Commission (the “SEC”) and distributed to its shareholders. A
“Fairness Opinion” prepared by Portec’s financial advisors, Chaffe & Associates, stands as a key component to the Schedule
14D-9 disclosure, as this Fairness Opinion recommended to both the Board and the shareholders that Foster’s tender-offer
comported with the accurate, fair-value of Portec. The Fairness Opinion of Chaffe & Associates became attached to the
Schedule 14D-9.

Here, this Court finds a quartet of material omissions in the Fairness Opinion and the Schedule 14D-9. First, Portec failed to
disclose that its management had prepared two sets of financial projections: a non-disclosed “best case” projection and the
“probable case” projection. Chaffe & Associates exclusively utilized this “probable case” projection in calculated the
Discounted Cash Flow Analysis found within the Fairness Opinion. This Court concludes the failure to disclose the existence of
“best case” projections and the failure to explain why these projections were disregarded amounts to a material disclosure omis-
sion. Second, Portec failed to disclose that the “Peer Group Analysis” employed by Chaffe & Associates in the Fairness Opinion
did not include a “control premium,” despite the fact that a “control premium” is consistent with standard valuation method-
ologies and despite the fact that 100% of Portec’s stock would eventually be transferred to Foster if the Tender Offer were to be
approved. Lastly, Portec materially omitted information concerning Chaffe & Associates’ “Precedent Transaction Analysis” sec-
tion of the Fairness Opinion. While Chaffe & Associates labeled the information included in the Precedent Transaction Analysis
as being “material” to its overall opinion expressed in the Fairness Opinion, the evidence subsequently showed that Chaffe &
Associates considered this information to be “bogus” and highly questionable. Lastly, the Schedule 14D-9 is silent as to the exis-
tence of the potentially higher bid that the hedge fund communicated to Marshall Reynolds after the announcement of the pro-
posed Takeover.

For all of the above reasons, this Court is granting plaintiffs’ motion to enjoin any vote on the Tender Offer unless and until
Portec’s Board of Directors has cured the breaches of fiduciary duty found by this Court and has disclosed all of the omitted infor-
mation that this Court deems to be materially to the decision of the shareholders.

II. PROCEDURAL HISTORY
Plaintiffs commenced this action following the public announcement of the Takeover. This consolidated action consists of three

(3) putative class action complaints seeking to enjoin a total $112 million dollar tender-offer by Foster for the purchase of Portec’s
outstanding common stock at a price of $11.71 per share. As provided in an Agreement and Plan of Merger dated February 16, 2010
(the “Merger Agreement”), the Tender Offer is the first step in the Takeover. Following acceptance of the Tender Offer, a “clean-
up merger” will ensue by which Foster will acquire any remaining shares not tendered.

Plaintiffs filed the first two complaints, Harper v. Reynolds, et al., GD 10-3547 and Gesoff v. Reynolds, et al., GD 10-3562
on February 24, 2010, with the third complaint, Phillips v. Portec Rail Products, Inc., et al., GD 10-3982 being filed on March
2, 2010. Plaintiffs filed a motion for expedited discovery and a motion for an order to enjoin the tender-offer on March 5, 2010.
On March 9, 2010, following a status conference attended by all parties, this Court granted expedited discovery, consolidated
all actions, and ordered that a hearing occur on March 22-23, 2010, three days prior to the initial expiration of the tender-offer.
(The tender-offer has since been extended to April 26, 2010). Defendants initially produced documents on March 12, 2010 and
depositions commenced on March 15, 2010. In all, plaintiffs deposed: Gay LeBreton, a Managing Director of Chaffe &
Associates and the individual who prepared substantially most of the “fairness opinion” for Portec; Marshall Reynolds,
Chairman of Portec’s Board of Directors; and Kirby Taylor, a member of Portec’s Board of Directors and the individual whom
Mr. Reynolds tasked to perform all negotiations with Foster concerning the Tender Offer. Defendants deposed Scott Phillips,
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one of the plaintiffs.
Two days of hearings then ensued as scheduled on March 22, 2010 and March 23, 2010.1 Plaintiffs proffered Tara Stephenson

(an investment banker) as an expert in support of their motion. Defendants’ witnesses included Charles C. Cohen, Esq., Gay
LeBreton, Kirby Taylor, Mark Gleason, CPA, and Alan Schick, Esq.

III. FACTUAL BACKGROUND
Portec is a leading manufacturer and supplier of a broad range of rail-related products to the railroad industry in the United

States, Canada, and the United Kingdom. (Ex 3: Form SC TO-T, (“Tender Offer”), p. 11). Plaintiffs are shareholders of Portec, a
publicly traded, West Virginia corporation headquartered in Pittsburgh, Pennsylvania. Portec has been in business since 1906. (Ex.
3: Tender Offer, p. 11). Marshall Reynolds serves as the Chairman of Portec’s Board of Directors. (Ex. 1: Schedule 14D-9, p. 8).
Other members of the Board of Directors are John S. Cooper, Louis J. Akers, Philip E. Cline, Daniel P. Harrington, A. Michael
Perry, Douglas V. Reynolds, Neal W. Scaggs, Philip Todd Shell, Kirby J. Taylor and Thomas W. Wright. (Everett Harper Complaint,
¶¶ 14-2

Foster is a Pennsylvania corporation headquartered in Pittsburgh, Pennsylvania. (Ex. 3: Tender Offer, p. 12). Foster Thomas is
a West Virginia corporation and a wholly owned subsidiary of Foster, created solely for the purpose of acquiring Portec. (Ex. 3:
Tender Offer at s-v). Foster is nationwide manufacturer, fabricator and distributor of products and services for the rail, construc-
tion, energy, utility and recreation markets. (Ex. 3: Tender Offer, p. 12).

A. The Negotiations
On November 18, 2008, Foster purchased, in the open market, 395,000 shares of Portec common stock for $4.37 per share.

(Ex. 3: Tender Offer, p. 13). On November 21, 2008, Foster sent to Marshall Reynolds a written offer to purchase all the shares
of Portec common stock in the range of $4.90 to $6.00 per share. (N.T. 3/23/2010, p. 229; Ex. 3: Tender Offer, p. 13). On December
1, 2008, Mr. Reynolds sent a letter to the President and CEO of Foster, declining the stock-purchase proposal. (N.T. 3/23/2010,
p. 229; Ex. 3: Tender Offer, p. 13). Mr. Reynolds does not recall if he ever informed the Portec Board of Directors of the Foster
offer. (Reynolds Deposition, p. 72.). On April 29, 2009, Foster retained as its investment advisor the firm of Falls River Group
(“Falls River”). (Ex. 3: Tender Offer, p.13). On June 27, 2009, representatives of Falls River met with Mr. Reynolds to commu-
nicate Foster’s continuing interest to acquire Portec. (Ex. 3: Tender Offer, p.13; Ex. 1: Schedule 14D-9, p. 8). On August 28, 2009,
Mr. Reynolds directed Kirby Taylor to contact Foster for the purpose of obtaining further details on the proposed transaction.
(N.T. 3/23/2010, p. 148). From September 2009 until early November 2009, Mr. Taylor remained in communication with Falls
River regarding the possibility of Portec’s acquisition by Foster. (N.T. 3/23/2010, p.144; Ex. 3: Tender Offer, p. 13). According to
the Schedule 14D-9, Portec’s Board of Directors first learned of the “contact” with Foster on September 10, 2009, even though
the approved minutes of the September 10, 2009 meeting do not memorialize any discussion of this subject. (Ex. 1: Schedule
14D-9, p. 8).

Kirby Taylor continued to negotiate on behalf of Portec with Foster representatives, culminating in a November 4, 2009 meet-
ing (N.T. 3/23/2010, pp. 148-149), at which Foster offered to acquire all outstanding common stock of Portec for $11.00 per share,
half of which price would be in cash, with the remaining half in paid for by Foster’s common stock. (Ex. 1: Schedule 14D-9, p. 9).
While Mr. Taylor initially countered with $13.50 per share asking price, his negotiations with Foster eventually distilled to a dif-
ference of between “12 and a quarter and 12 and an eighth,” as concerns the price component of the proposed deal (N.T. 3/23/2010,
pp. 160-161, 243). Mr. Reynolds also insisted that any deal be “all cash,” rather than a mix of cash and stock, as had originally been
offered by Foster. (Reynolds Deposition, p. 80-81; N.T. 3/23/2010, p.161-162).

The Board of Directors next held a meeting on December 10, 2009. The minutes from this meeting strongly suggest that
December 10, 2009 constituted the first time either Mr. Reynolds and/or Mr. Taylor advised the Board of the ongoing discussions
with Foster for the possible sale of Portec which had been proceeding in earnest since at least September 2009. While Mr. Reynolds
and Mr. Taylor testified the Board became aware of Foster’s overtures at the September 10, 2009, the relevant minutes are com-
pletely silent on this subject. And, despite Portec contending the September 10, 2009 meeting minutes inadvertently omitted any
mention of Foster, the relevant language of the minutes from the December 10, 2009 meeting does not appear to be in the nature
of an update to the Board on matters about which they had previously been made aware.

“… Mr. Reynolds told the Board that Foster Co. (LBF), a publicly traded company … in … Pittsburgh …, had con-
tacted him in June, 2009 (via a representative) about an interest in buying the Company. Mr. Reynolds indicated
that the interest was general in nature but that periodically he and Mr. Taylor would have informal discussions with
LBF representatives in which LBF indicated Portec’s business would complement [its] operation. In the late fall,
LBF advised Mr. Taylor that it was more serious about acquiring all of the Company. At that time Mr. Reynolds and
Mr. Taylor had discussions with LBF representatives to determine the nature of their interest in Portec and the
amount they would be willing to pay for the Company. Mr. Reynolds asked Mr. Taylor to prepare an analysis of
Portec’s value based upon book value, tangible book value and earnings per share. Mr. Reynolds then asked Mr.
Taylor to make a presentation detailing the indication of interest, where the Company stood with LBF and to detail
the steps that needed to be taken.

(Ex. 6: December 10 board minutes, pp. 4-5).

The Schedule 14D-9 indicates the Board of Directors decided at the December 10, 2009 meeting that Chaffe & Associates
(“Chaffe”) should be retained to advise the board and render a fairness opinion in the event Foster intended to go forward with a
transaction. Id. Portec formally engaged Chaffe on January 28, 2010. (Ex. 1: Schedule 14D-9, p.14). Ms. LeBreton testified Portec
first contacted Chaffe on January 15, 2010. (LeBreton Deposition, p. 12).

By the time the Board of Directors first learned of the impending Foster acquisition (at the December 10, 2009 meeting), it
appears Mr. Kirby and Foster had arrived at the essential terms of an agreement for the tender-offer, including a price of $12.125
per share in cash (less modest adjustments for pending environmental liabilities and compensation to Portec executives), without
utilizing the services of an investment bank or without any formal effort to shop the Portec to the market. (Ex. 1: Schedule 14D-9,
p. 9; N.T. 3/23/2010, pp. 238–240).

Mr. Reynolds and Mr. Taylor testified to their concern in February 2010 (eight months after Foster made its first offer) of “a
high likelihood that Foster might leave the deal if we were to put the brakes on the transaction and say we wanted to spend a peri-
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od of time doing a market check.” (N.T. 3/23/2010, pp. 326, 345- 346). However, Portec offered no explanation for the lack of a mar-
ket check or any effort to find an alternative buyer once Foster first proposed to buy Portec in June 2009 and Mr. Reynolds and
Mr. Taylor entered into negotiations with Foster. (Ex. 3: Tender Offer, p. 13). Nor did Portec or Foster present an iota of evidence
at the hearing to support the position that Foster would have broken off negotiations or walked away from the deal in the event
Portec sought or received competitive bids in the marketplace.

Prior to agreeing to the share price with Foster, the only effort to ascertain the market’s interest in purchasing Portec
stemmed from Mr. Reynolds “trying to put out the word” to four investment banks with whom Mr. Reynolds had acquaintanc-
es.2 (N.T. 3/23/2010, p. 240-241; Taylor Deposition, pp. 54-56; Affidavit of Marshall T. Reynolds, March 26, 2010). When he tes-
tified at the hearing on March 23, 2010, Mr. Taylor had “no idea” who Mr. Reynolds had contacted. (N.T. 3/23/2010, p. 241).
According to Mr. Taylor, Mr. Reynolds possessed little experience in selling companies. (Taylor Deposition, p. 26). Plaintiffs’
expert, Tara Stephenson, a veteran investment banking professional, testified that this informal “word of mouth,” without
engaging an investment bank or similar professional, does not constitute what the industry understands as a “market check.”
(N.T. 3/23/2010, p. 285-286).

Following the December 10, 2009 meeting of the Board of Directors, Mr. Taylor, at the direction of Mr. Reynolds, agreed
to a $0.35 per share downward adjustment in the price of the tender-offer because of: (1) a pending environmental issue in
Troy, New York and; (2) an allowance for the payment of bonuses to certain executive officers of Portec. (Taylor Deposition,
pp. 83-84).

Foster also agreed that it would pay Mr. Taylor a sum of $350,000 for his services throughout the negotiations. Mr. Taylor would
only receive payment if Portec’s shareholders approved the merger. (Reynolds Deposition, pp. 126-127). The Schedule 14D-9 does
not disclose the contingent nature of Mr. Taylor’s payment. (Ex. 1: Schedule 14D-9, p. 4).

B. The Fairness Opinion and Portec’s Schedule 14D-9 Disclosures
On February 26, 2010, the Schedule 14D-9 entitled “Solicitation/Recommendation Statement Under Section 14(d)(9) of the

Securities Exchange Act of 1934” was sent to Portec shareholders of record together with the Tender Offer. (Ex. 3: Tender
Offer, p. 2).

Portec’s Board of Directors retained Chaffe as its investment advisor on January 28, 2010, charging Chaffe with the primary
task of opining on the fairness of the price of the Tender Offer, which, as noted, had already been agreed upon pursuant to the nego-
tiations conducted between Foster and Mr. Taylor. (LeBreton Deposition, p. 13-14). In the sections below, this Court will recite cer-
tain of the relevant facts presented at the hearing concerning those aspects of the Fairness Opinion and the Schedule 14D-9
Disclosure which are ultimately germane to this Court’s decision to enjoin the Tender Offer.

The Precedent Transaction Analysis
After preparing the Fairness Opinion, Chaffe, through Ms. LeBreton, made a presentation to the Board of Directors on

February 11, 2010. (Ex. 10: Chaffe February 11, 2010 presentation to Portec Board, PRP 00547). Comprised within its analysis of
the Tender Offer, Chaffe considered the price of prior acquisitions of companies sharing some similarities with Portec, i.e., prece-
dent transactions.

The Schedule 14D-9 touts the Precedent Transaction Analysis as one of “[t]he valuation methodologies Chaffe found materi-
al to its analysis.” (Ex. 1: Schedule 14D-9, pp. 17, 19). However, in a direct contradiction to of representation, Ms. LeBreton tes-
tified at the hearing that “the precedent transaction analysis did not turn out to be material…it did not turn out to be material to
our conclusion.” (LeBreton Deposition, p. 82). According to Ms. LeBreton, “Ultimately we don’t rely on this model…because the
base data is just not- there isn’t enough good comparable data to make a good judgment based on this model.” (Id. at pp. 76-77).
Ms. LeBreton testified she advised the Board of Directors of the “bogus” nature of this information, and that consequently Chaffe
did not rely on the actually rely on the Precedent Transaction Analysis in its Fairness Opinion. (N.T. 3/22/2010, p. 241; LeBreton
Deposition, pp. 77-78).

The Discounted Cash Flow Analysis
Ms. LeBreton explained that Chaffe’s work on the Fairness Opinion included a “Discounted Cash Flow Analysis.” (Id. at

20), which is a form of financial analysis that takes forecasted revenues and subtracts the cost of goods sold, operating
expenses, taxes, and reinvestment required in the business to develop a free cash flow number for a number of years. The
forecasted free cash flow is discounted back to present value, using the weighted average cost of capital (“WACC”). (N.T.
3/22/2010, p. 60- 61). WACC is a blend of the cost of equity and the cost of debt. (Id. at p. 61). In calculating Portec’s cost of
equity, Chaffe used an unsubstantiated 7.4% equity risk premium instead of the reported market risk premium of 6.47%,
thereby potentially inflating the weighted average cost of capital and diminishing the value of Portec’s stock. (Ex. 33:
Stephenson Supp. Dec., §4).

Moreover, in compiling the Discounted Cash Flow Analysis, Chaffe relied upon budgetary projections prepared by Portec
management. (LeBreton Deposition, 132-134). The Schedule 14D-9 fails to disclose that Portec management prepared two
sets of forecasts, one denominated the “probable case” scenario, the other the “best case” scenario. Further, the Schedule
14D-9 does not disclose that the Discounted Cash Flow analysis contained at page 20 of the Schedule 14D-9 exclusively
employed the “probable case” scenario or why the “best case” projections were rejected as not reliable. (See Ex. 1: Schedule
14D-9).

On the basis of the “probable case” forecasts, the Schedule 14D-9 states that a Discounted Cash Flow analysis employing a dis-
count rate of 13.64% results in a per share value of $12.51 and that a discount rate of 14.22% results in a per share value of $11.33.
(Ex. 1: Schedule 14D-9, p. 20). However, the “best case” forecasts, applying a cost of capital or WACC of 13.89% and otherwise
making the same assumptions as Chaffe, results in a discounted cash flow value of $15.09. (Ex. 33: Stephenson Supp. Dec., §3). It
is plaintiffs’ position that the incorrectly calculated and overstated WACC in the Discounted Cash Flow Analysis caused Chaffe to
substantially undervalue Portec as an enterprise.

The Peer Group Analysis
A Peer Group Analysis is one of the typical methodologies used when preparing a fairness opinion. (N.T. 3/22/2010, p. 58).

Peer Group Analysis is an analysis of publicly traded comparable companies that operate within the same industry as the
company being analyzed for the fairness opinion. (Id. at p. 63). In the Peer Group Analysis, one calculates the implied mar-
ket value of the “peer” public companies and their enterprise value. A comparison of the peer companies’ financial results
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is then made to these values. (Id.). The purpose of the Peer Group Analysis is to calculate a per share minority value for the
subject company’s stock based on the valuations of its peers, and then apply a control premium. (Id.). The Portec board pres-
entation materials do not disclose that the implied values of Portec or any of its “peer” companies are derived from the prices
of individual shares of stock, which incorporate a minority discount. (Ex. 33: Stephenson Supp. Dec., §5; N.T. 3/22/2010, p.
65-66).

When purchasing a majority of shares, or, as in this case, all of a company’s shares, a control premium is empirically
observed. (Ex. 33: Stephenson Supp. Dec., §5; N.T. 3/22/2010, p. 66). The most recent full year of data for such control premi-
ums indicates a median premium of 36.5%. (Ex. 33: Stephenson Supp. Dec., §5). A control premium is properly used as part of
the analysis when analyzing a merger or acquisition where, as here, the entire company is being sold. (N.T. 3/22/2010, p. 67).
The commonly accepted methodology for observing and measuring purchase price premiums is to apply a control premium to
the Company’s stock price five days prior to the Tender Offer announcement. (Ex. 33: Stephenson Supp. Dec., §5). There is no
disclosure in the Schedule 14D-9 about the use (or lack thereof) of control premiums as part of the Chaffe Peer Group Analysis.
(N.T. 3/22/2010, p. 68).

Plaintiffs’ expert witness also opined that Chaffe misapplied median “peer” company valuation multiples to Portec’s financial
results, failing to account for the Company’s superior financial results. None of the other “peer” companies generated gross mar-
gins in excess approximately 18% for the last twelve-month data available as of February 8, 2010. (Id.).

C. The Lack of a Market Check3 and the Deliberations of the Board of Directors Concerning the Takeover
A “market check” is essentially a canvas of the market done by or on behalf of a target company, performed either before

or after receiving an offer from a suitor, for the purpose of determining whether other companies may wish to make a supe-
rior offer. At the February 5, 2010 meeting, the Board of Directors considered, but then rejected, conducting a market check
to gauge the price of Portec stock. (N.T. 3/23/2010, pp. 243-244, 325-326). The Schedule 14D-9 discloses, “the board of direc-
tors did not consider whether parties other than L.B. Foster would be willing or able to enter into a transaction with Portec
that would provide value to Portec’s shareholders…” (Ex. 1: Schedule 14D-9, p. 13). Portec declined to engage an invest-
ment banker to shop and/or market the company to a wider scope of potential purchasers. (N.T. 3/23/2010, p. 242-243). Alan
Schick, Esq. testified, “this was not a company … that ever conveyed the impression that they were looking to sell them-
selves. They never put themselves in an auction mode.” (Id. at p. 337). Mr. Schick further testified that Kirby Taylor had
told him, “Portec was not looking to sell themselves … this [the Takeover deal] is something that had just happened.” (Id.
at p. 344). According to Mr. Schick’s testimony, by at least November 2009, he had recommended to Mr. Taylor that Portec
conduct a market check. (Id. at p. 345). After consulting with Mr. Reynolds, Mr. Taylor declined this advice. (Id. at 345-346).
The Board of Directors convened a meeting on February 5, 2010 to inform itself on the status of the negotiations with Foster.
On February 11, 2010, Chaffe gave a presentation to the Board of Directors which communicated the substance of its
Fairness Opinion. Following this February 11, 2010 meeting, the Board approved the Takeover. Thus, the total corporate
deliberations approving the Takeover consisted of two meetings on February 5, 2010 and February 11, 2010. (N.T. 3/23/2010,
p. 319). L.B. Foster’s stock rose 13% in the six days following the public announcement of the Takeover. (Gesoff Complaint,
¶12; Ex. 20).

D. The Over-Bid Received by Marshall Reynolds After the Announcement of the Proposed Takeover
The operative Merger Agreement includes a “fiduciary-out” clause, which allows Portec to consider superior offers, if the act

of not doing so would result in a violation its fiduciary duties to its shareholders. (Merger Agreement, p. 37). Following signing of
the Merger Agreement and the public announcement of the transaction, Mr. Reynolds admits to having been approached with a
$12 per share offer by a hedge fund, Ameridan Resources, LLC of Pittsburgh, PA. (Reynolds Deposition, pp. 63-64; Affidavit of
Marshall T. Reynolds, March 26, 2010). Mr. Reynolds did not disclose this offer to the board, (including Mr. Taylor), or to the pub-
lic. (Id. at p. 67; Taylor Deposition, p. 148). Mr. Reynolds unilaterally rejected this offer without due consideration or seeking the
advice of counsel or Portec’s financial advisors. (Reynolds Deposition, pp. 63-64).

IV. CONTROLLING LEGAL AUTHORITY

A. Legal Standards for Injunctive Relief
The standards governing the issuance of a preliminary injunction under Pennsylvania law are well settled. A party seeking a

preliminary injunction must show that: (1) it is likely to prevail on the merits; (2) an injunction is necessary to prevent immediate
and irreparable harm and cannot be adequately compensated by damages; (3) greater injury would result from refusing the injunc-
tion than from granting it; (4) the injunction will restore the parties to their status prior to the alleged misconduct; (5) the injunc-
tion sought is reasonably suited to abate the offending activity; and (6) an injunction will not adversely affect the public interest.
Overland Enter., Inc. v. Gladstone Partners, LP, 950 A.2d 1015, 1020 (Pa.Super. 2008) (citing Summit Towne Ctr., Inc. v. Shoe Show
of Rocky Mt., Inc., 828 A.2d 995, 1001 (Pa. 2003)).

The party “seeking a preliminary injunction is not required to establish the claim absolutely.” Boyle by Boyle v.
Pennsylvania. Interscholastic Athletic Ass’n, 676 A.2d 695, 699 (Pa. Commw. Ct. 1996). Rather, the movant need only demon-
strate “a reasonable likelihood of success on the merits.” Moscatiello v. Whitehall Borough, 848 A.2d 1071, 1074 (Pa. Commw.
Ct. 2004).

B. West Virginia Law Governs the Substance of This Action With Delaware Law Providing Persuasive Authority. Consequently,
the Board of Directors of Portec Is Charged With the “Revlon Duty of Maximizing Shareholder Value

Because Portec is a West Virginia corporation, West Virginia law controls the resolution of all substantive issues. See
Beaumont v. ETL Serv. Inc., 1995 WL 876404, at *5 (Pa. Ct. Com. Pl. Nov. 22, 1995) (ruling that substantive issues concerning a
corporation are decided based upon the law of the state of incorporation). West Virginia statutory law on the subject of corpo-
rate governance and the fiduciary duties of boards of directors is sparse. The West Virginia Business Corporation Act
(“WVBCA”) states:

(a) Each member of the board of directors, when discharging the duties of a director, shall act: (1) In good faith; and
(2) in a manner the director reasonably believes to be in the best interests of the corporation.

(b) The members of the board of directors or a committee of the board, when becoming informed in connection with
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their decision-making function or devoting attention to their oversight function, shall discharge their duties with the
care that a person in a like position would reasonably believe appropriate under similar circumstances.

W. Va. Code Ann. § 31D-8-830 (West 2010).

West Virginia case law on these issues is equally sparse. The sole reported decision of the West Virginia Supreme Court
relating to the issues before this Court is Persinger v. Carmazzi, 190 W. Va. 683 (1994). Notably, the Persinger court cited to
and relied upon Delaware law for its ultimate holding that boards of directors owe shareholders a duty of fair dealing and fair
price, and “[p]art of fair dealing is the obvious duty of candor.” See Id. at 689 (citing Weinberger v. UOP, Inc., 457 A.2d 701
(Del. 1983)). Thus, at a minimum, the West Virginia Supreme Court treats Delaware law as strongly persuasive authority on
these issues.

Courts across the country cite to the law of Delaware as persuasive authority on issues relating to the fiduciary duties of
boards of directors in the context of corporate mergers and acquisitions. Lees Inns of America, Inc. v. William R. Lee
Irrevocable Trust, No. 40A01-0901-CV-47, 2010 WL 908485, *9 (Ind. Ct. App. Mar. 15, 2010); Shenker v. Laureate Educ., Inc.,
983 A.2d 408, 421 (Md. 2009); Indiana State Dist. Council of Laborers v. Brukardt, No. M2007-02271-COA-R3-CV, 2009 WL
426237, *9 n.5 (Tenn. Ct. App. Feb. 19, 2009) (“Delaware Chancery Court is recognized as the preeminent business court in the
nation”); Ehrenhaus v. Baker, No. 2008 WL 5124899, *9 n.19 (N.C. Super. Ct. Dec. 5, 2008) (“North Carolina courts frequently
look to Delaware for guidance on questions of corporate governance because of the special expertise and body of case law
developed in the Delaware Chancery Court and the Delaware Supreme Court.”); In re Schering-Plough/Merck Merger Litig.,
C.A. No. 09-cv-1099 (D.N.J. March 26, 2010); Williams v. Stanford, 977 So.2d 722, 727 (Fla. Dist. Ct. App. 1st Dist. 2008); Welch
v. Via Christi Health Partners, Inc., 281 Kan. 732, 133 P.2d 122, 137, 143 (Kan. 2006); See generally Michal Barzuza, The State
of State Anti-Takeover Law, 95 Va. L. Rev. 1973, 2041 (2009) (analyzing states’ treatment of Delaware law in the field of merg-
ers and acquisitions).

In a series of decisions stemming from Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986),
Delaware courts have held that boards of directors are charged with a duty to take all reasonable steps to maximize sharehold-
er value.

Although certain states have enacted “constituency statutes” intended to limit or abrogate Revlon and its progeny, West Virginia
has no such statute. See generally W. Va. Code § 31D-8-801 et seq. (West 2010); See also Barzuza, 95 Va. L. Rev. at 2041 (indicat-
ing West Virginia does not have any anti-Revlon statute).

Thus, this Court concludes West Virginia law governs the disposition of this matter, as informed by well-established principles
of fiduciary duty law developed in the courts of Delaware. Because West Virginia’s Supreme Court looks to Delaware precedent,
and since West Virginia lacks any anti-Revlon constituency statute, the principles of Revlon apply in this matter, with the conse-
quence that the Board of Directors of Portec held the fiduciary obligation to maximize shareholder value in connection with the
Takeover. Portec’s own “corporate process” expert, Charles Cohen, Esq., confirmed and underscored this point at the hearing by
his testimony that the Board of Directors was “required to try” to secure the best value available for shareholders. (N.T.
3/22/2010, p. 190).

V. ANALYSIS OF WHETHER PLAINTIFFS ARE ENTITLED TO INJUNCTIVE RELIEF
A. Plaintiffs Are Likely to Succeed on the Underlying Merits of the Claims
For the reasons set forth below, this Court finds plaintiffs have met their burden of proving a likelihood of success on the mer-

its of their underlying claims against Portec, only, concerning: (a) the Board’s breach of its “Revlon Duty” and (b) the material
omissions through Portec’s submitted Schedule 14D-9.4

Breach of the “Revlon Duty”
Under Delaware law, corporate boards owe the shareholders a duty to take all reasonable steps to maximize shareholder

value. This duty is particularly acute in those situations where the proposed transaction transfers control over the corporate
entity. As the Delaware Supreme Court explained in Paramount Communications, Inc. v. QVC Network, Inc., 637 A.2d 34
(Del. 1994):

In the sale of control context, the directors must focus on one primary objective — to secure the transaction offering
the best value reasonably available for the stockholders — and they must exercise their fiduciary duties to further that
end. The decisions of this Court have consistently emphasized this goal. Revlon, 506 A.2d at 182 (“The duty of the
board … [is] the maximization of the company’s value at a sale for the stockholders’ benefit.”); Macmillan, 559 A.2d
at 1288 (“[I]n a sale of corporate control the responsibility of the directors is to get the highest value reasonably attain-
able for the shareholders.”); Barkan, 567 A.2d at 1286 (“[T]he board must act in a neutral manner to encourage the
highest possible price for shareholders.”). See also Wilmington Trust Co. v. Coulter, 200 A.2d 441, 448 (Del. 1964) (in
the context of the duty of a trustee, “[w]hen all is equal … it is plain that the Trustee is bound to obtain the best price
obtainable”).

Id. at 44.

Delaware courts define a “change of control,” and explain the rationale for the enhanced scrutiny underpinning the rule,
as follows: “When a majority of a corporation’s voting shares are acquired by a single person or entity, or by a cohesive group
acting together, there is a significant diminution in the voting power of those who thereby become minority stockholders.”
See Paramount, 637 A.2d at 42. In Paramount, the Delaware Supreme Court further elaborated on the concept of “enhanced
scrutiny”:

The key features of an enhanced scrutiny test are: (a) a judicial determination regarding the adequacy of the
decision making process employed by the directors, including the information on which the directors based their
decision; and (b) a judicial examination of the reasonableness of the directors’ action in light of the circum-
stances then existing. The directors have the burden of proving that they were adequately informed and acted
reasonably.

Id.
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Here, the Takeover contemplates a purchase of the entirety of Portec’s outstanding shares in a two-step transaction. This
clearly constitutes a change of control and therefore triggers the enhanced scrutiny test set forth in Paramount, supra. In accor-
dance with enhanced judicial scrutiny, the decisions of the Portec Board of Directors do not receive the benefit of the business
judgment rule, such that this Court cannot presume the reasonability of any decision of the Board of Directors. Rather, the Board
of Directors actually bears the “burden of proving that they were adequately informed and acted reasonably. Id. at 43 (emphasis
added). Under the facts set forth in this Memorandum, the Board of Directors fell far short of this burden concerning its deci-
sion to approve the Takeover.

The unilateral rejection of a potentially superior offer communicated after approval of the Takeover serves as perhaps the best
example of the Board of Director’s derogation of its obligation to maximize shareholder value. Improper rejection of potential
superior bids by a member of management or by a company’s board in order to steer a transaction in a desired direction is an obvi-
ous breach of fiduciary duty. Netsmart, 924 A.2d 199. In Netsmart, the court enjoined a merger because of “the board’s failure to
engage in any logical efforts to examine the universe of possible strategic buyers and to identify a select group for targeted sales
overtures,” thereby breaching its Revlon duty. The necessity of the Board of Directors to have knowledge of other potential suit-
ors and transactions is underscored and illuminated by the written opinion of Portec’s expert, Charles Cohen, Esq., who explained
the directors’ fiduciary duty of care in the following fashion:

“The assessment of … the duty of care is generally recognized to be process-oriented. That is to say: whereas an auto-
mobile driver who makes a mistake in judgment as to speed or distance may normally be deemed in breach of [a] duty
of care, a corporate director who makes a mistake in judgment as to business or economic conditions will virtually
never be deemed in breach of the duty of care, absent palpable failure to engage in the process of becoming reason-
ably informed and giving due deliberation to the matter at hand.

Cohen, Expert Opinion, p. 2, emphasis added.

Pursuant to the evidence, facts and testimony offered at the hearing, this Court finds the “palpable failure” to which Mr. Cohen
refers. The Chairman of the Board of Directors, Mr. Reynolds, decided, on his own, without the input of counsel or any advisors,
to refrain from advising the Board of the existence of this offer. Consequently, Mr. Reynolds denied the Board of Directors any
opportunity to give this very serious matter due deliberation or to become reasonably informed about the potentially competing
offer. Clearly this runs afoul of the fiduciary duties with which the Board is charged, in that Mr. Reynolds effectively threw a veil
of secrecy upon the overtures of the hedge fund, thereby squelching consideration of bids from any entities other than Foster. See
Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53, 66; See also Lyondell Chem., 970 A.2d at 243; McMullin v. Beran, 765
A.2d 910, 918 (Del. 2000) (finding that the board of directors must be “especially diligent” in the context of an entire sale in seek-
ing to secure the best value for shareholders).

Faced with such facts, this Court must enjoin the Takeover until the Portec Board of Directors has cured the breach of its fidu-
ciary duty of care. See QVC Network, Inc. v. Paramount Communications, Inc., 635 A.2d at 1245, aff ’d, 637 A.2d 34 (Del. 1994)
(enjoining the transaction where the board could not have reasonably concluded the offer was calculated to ensure the best value
to shareholders).

Furthermore, the Board of Directors cannot explain away its failure to consider the potentially competing bid by pointing to the
language of the Merger Agreement. True, Section 8 of the Merger Agreement includes preclusive deal protection provisions such
as a standstill provision, a “no-shop” clause and a termination fee provision.5 However, that same section also specifically contains
a “fiduciary-out” clause granting permission for the Board to consider any superior post-agreement bids falling within the ambit
of its fiduciary duty. The presence of such a “fiduciary-out” clause makes the Board’s failure to even consider the $12 bid from the
hedge fund all the more egregious and deleterious to the interests of Portec’s shareholders.

Finally, this Court is not persuaded by Defendants’ unsubstantiated denigration of the $12 post-announcement bid from the
hedge fund as a “so-called offer.” This convoluted argument to attempt minimize and sweep under the rug this very significant
point is adequately summarized from Foster’s Proposed Findings of Fact and Conclusions of Law.

“Plaintiffs … argue that a hedge fund offered $12 per share after the … announcement, but this so-called offer was
never even reduced to the formality of a letter. Moreover, the $12 figure was subject to due diligence and the possibil-
ity or likelihood of being reduced, especially in light of events concerning the Troy facility and the Niagara Mohawk
litigation. … Finally, considering the hedge fund confirmed it would not go any higher than $12 per share in any event,
the so-called $12 offer would not yield a greater amount per share to the Portec shareholders than Foster’s offer. (NT
2 Taylor at 249:4-250:10; Reynolds Dep. At 170:20-171:6).

Id., p. 25 at footnote 9.

There are many problems with the above characterization, not the least of which is the lack of support in the record. This
Court has read the referenced pages of Mr. Reynolds’ deposition and Mr. Kirby’s testimony and cannot understand how
these sweeping conclusions can be drawn therefrom. Additionally, Defendants’ argument as to the likelihood of a reduction
in the $12 offer is contradicted by the simple fact that the bid from the hedge fund occurred after submission of Portec’s
Schedule 14D-9, which clearly disclosed the environmental liabilities associated with Portec’s New York holdings. Logically,
any bid coming in after the Schedule 14D-9 presumably comprised some consideration of the information contained within
that document.

The Disclosure Claims
A “stockholder’s option to accept or reject a tender offer is, of course, necessarily based on whether he has before him all the

facts necessary to make an informed decision.” Joseph v. Shell Oil Co., 482 A.2d 335, 341 (Del. Ch. 1984). When faced with a vote
on a proposed merger, shareholders are entitled to an accurate description of the process utilized by the board in deciding to sup-
port a merger, as well as an explanation on the reasons underpinning the board’s decision. Nagy v. Bistricer, 770 A.2d 43, 59 (Del.
Ch. 2000). The duty of disclosure “requires that directors disclose fully and fairly all material information within the board’s con-
trol.” Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170, 1172 (Del. 2000).

“Under Delaware law, an omitted fact is material if a reasonable stockholder would consider it important in a decision per-
taining to his or her stock. If including the omitted fact would significantly alter the total mix of information available to stock-
holders, that fact is material.” In re 3Com Shareholders Litigation, 2009 WL 5173804, *1 (Del.Ch. 2009). Omissions are consid-
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ered material “if there is a substantial likelihood that a reasonable shareholder would consider them important in deciding
how to vote.” Skeen, 750 A.2d at 1172. However, materiality “does not require proof of a substantial likelihood that disclosure
of the omitted facts would have caused the reasonable investor to change his vote.” Rosenblatt v. Getty Oil Co., 493 A.2d 929,
944 (Del. 1985).

Moreover, as concerns the services performed by Chaffe, the investment bank, under Delaware law, the valuation work per-
formed by an investment bank must be accurately described and appropriately qualified. In re 3Com Shareholders Litigation 2009
WL 5173804, *3 (Del.Ch. 2009).

After considering the facts adduced at the hearing under the above legal standards, this Court finds four material disclosure
omissions in the Schedule 14D-9 filed by Portec, which appear to alter and obfuscate the “total mix” of information available to
shareholders.

First, the Schedule 14D-9 offers the shareholders no information concerning the alternative purchase offer of $12 per share
that Mr. Reynolds received from the hedge fund, but which he rejected without even consulting the Board of Directors.
Accordingly, the collective actions and inactions of the Board of Directors and Marshall Reynolds deprived the shareholders of
information about a potentially superior offer. It is thus readily apparent to this Court that the existence of the $12 offer is a
material fact that must be disclosed. See Paramount, 637 A.2d at 48-49 (finding the existence of a competing offer to be a mate-
rial omission).

Second, the Schedule 14D-9 omits any disclosure that Chaffe’s Discounted Cash Flow Analysis contained within its “fairness
opinion” relied exclusively upon Portec’s management’s “probable case” financial projections and accorded no weight to its “best
case” projections, notwithstanding the fact that the “best case” projections were created by management for use in its budget
process. This constitutes a material non-disclosure, which must be remedied to enable the shareholders to have an adequate fund
of knowledge when voting on the approval of the Tender Offer. See Netsmart, 924 A.2d at 201 (failure to disclose financial advi-
sor’s decision to place little weight on a particular projection deemed to be a material omission, as it did not reasonably advise the
stockholders of their management’s best estimates of future profits). See also Simonetti Rollover IRA v. Margolis, C.A. No. 3694-
VCN, 2008 WL 5048692, *10 (June 27, 2008) (The key assumptions made by a banker in formulating an opinion are of paramount
importance to the stockholders).

Third, this Court finds the Precedent Transactions Analysis contained within the “fairness opinion” attached to the
Schedule 14D-9 to be fatally flawed. Chaffe identified the Precedent Transactions Analysis as a “material” consideration in
the Schedule 14D-9. Yet, at the hearing, Ms. LeBreton admitted that this analysis was not only not material, but was, in fact,
by her own words, “bogus.” Accordingly, thus Court must conclude that the Schedule 14D-9 patently misrepresents the reli-
ability of the Precedent Transaction Analysis, which was one of three analyses identified in the Schedule 14D-9 as support-
ing Chaffe’s “fairness opinion.” Requiring the shareholders to rely upon financial information characterized by the corpora-
tion’s own investment banker as “bogus” constitutes a material disclosure omission which must be remedied through
injunctive relief.

Lastly, the Peer Group Analysis undertaken by Chaffe as set forth in the “fairness opinion” and the Schedule 14D-9 runs
afoul of disclosure standards. Although Chaffe presented this analysis as buttressing its finding that the Takeover constitut-
ed a fair deal to the shareholders, it neglected to disclose that this analysis departed from standard valuation methodologies
by failing to include a “control premium” in calculating the value of Portec’s shares, since the Takeover contemplated the
acquisition of the entirety of the corporation, i.e., a transfer of control. See Robert F. Reilly & Robert P. Schweihs, Handbook
of Advanced Business Valuation 262 (McGraw-Hill 2000) (“The analyst should adjust reported stock trading prices of the
publicly traded companies for the ownership control premium that would have been paid if one desired to buy the entire com-
pany, or at least a controlling ownership interest in it.”); See also Shannon P. Pratt, Robert Reilly & Robert P. Schweihs,
Valuing a Business 360 (4th ed. 2000) (“… it is a common valuation procedure to recognize [ownership control of a business]
by reference to the addition of an ownership premium). The addition of a control premium to any valuation analysis is not
only a recognized and widely used methodology within the mergers and acquisition arena, but has been a factor frequently
considered by the courts. See Rapid-American Corp. v. Harris, 603 A.2d 796, 807 (Del. 1992) (reversing trial court’s failure
to apply control premium in appraisal proceeding); Gotham Partners, L.P. v. Hallwood Realty Partners, L.P., 817 A.2d 160,
177 (Del. 2002) (control premium should have been added to the value of the partnership units where the acquisition served
to entrench the general partner’s overall control of the partnership); Paramount, 635 A.2d at 1273 n. 50 (the opportunity for
shareholders to receive a superior control premium is sufficient grounds to constitute irrevocable harm and justifies grant-
ing an injunction).

It is not the role of this Court to take umbrage with Chaffe’s professional judgment, no matter how peculiar, of eschewing the
recognized and standard valuation practice of adding a control premium. However, since the departure from the control premium
methodology has the inherent tendency of undervaluing the target stock and may cause the shareholder to question the reliability
of the “fairness opinion,” the absence of a control premium is a material omission which should have been disclosed to Portec’s
shareholders. See, UOP, 457 A.2d at 712.

Beyond the four disclosure omissions cited herein as supporting the request for injunctive relief, plaintiffs raised a laun-
dry list of other items which they contend should have appeared in the Schedule 14D-9, including Chaffe’s utilization of an
erroneous Standard Industrial Code (“SIC”) in the Discounted Cash Flow Analysis; the fact that Kirby Taylor stood to
receive a contingent $350,000 payment upon the shareholder’s approval of the Takeover; and the failure of Kirby Taylor and
Marshall Reynolds to have informed the Board at the September 10, 2009 of Foster’s interest in purchasing Portec. While,
observing that the “best practice” may be for such matters to be addressed in the Schedule 14D-9, this Court, absent con-
trolling legal authority, is not in the position to quibble with the Board of Directors regarding every decision over what to
disclose, particularly where the information at issue seems to this Court to not materially affect the overall content of the
message being conveyed to the shareholders. And, importantly, “a mere disagreement with the fairness opinion” is a mat-
ter that can be adequately addressed by an appraisal action. See In re 3Com Shareholders Litigation 2009 WL 5173804, *7
(Del.Ch. 2009).

B. Irreparable Harm Will Be Suffered Absent Injunctive Relief
This Court concludes there to be two separate bases upon which plaintiffs can support their contention that they will suffer

irreparable harm should the Takeover not be enjoin. First, whenever an important voting decision - like a choice of whether to
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accept a tender-offer - is potentially based on inadequate disclosures, irreparable harm is present. Second, irreparable harm will
also be found whenever a corporate director or board fails to take reasonable steps to maximize shareholder value. Having met
their burden of proving irreparable harm consequent to the breaches identified above, the shareholders, contrary to the position
taken by Portec, are not limited to an appraisal remedy under West Virginia law.

Irreparable Harm Stemming from the Inadequate Disclosures
“Under Delaware law, a material disclosure violation typically creates per se irreparable harm because the approval of a trans-

action by uninformed or misinformed shareholders, and the resulting consummation of that transaction, cannot be adequately
remedied by an award of damages.” In re 3Com Shareholders Litigation 2009 WL 5173804, *1 (Del.Ch., 2009). When stockholders
face “an important voting decision [based] on inadequate disclosures” a threat of irreparable harm exists. In re Netsmart, 924 A.2d
at 207; See also ODS Techs. L.P. v. Marshall, 832 A.2d 1254, 1262 (Del. Ch. 2003). Where, as here, material deficiencies exist in the
disclosure documents recommending shareholder action (e.g., the “fairness opinion”), courts routinely hold injunctive relief to be
an appropriate remedy. See, e.g., Gilmartin v. Adobe Resources Corp., C.A. No. 12467, 1992 Del. Ch. LEXIS 80, at *43 (Del. Ch. Apr.
6, 1992) (“[t]he right to cast an informed vote is specific, and its proper vindication in this case requires a specific remedy such as
an injunction, rather than a substitutionary remedy such as damages.”); Eisenberg v. Chicago Milwaukee Corp., 537 A.2d 1051,
1062 (Del. Ch. 1987) (shareholder’s right to make informed decision requires a specific remedy for which damages would be nei-
ther meaningful nor adequate).

Irreparable Harm Arising from the Board’s Failure to Maximize Shareholder Value
Where the process of review of a proposed transaction by a board is uninformed, tainted or ineffectual, courts have recognized

the necessity for injunctive relief. See Paramount, 637 A.2d at 51; Kumar v. Racing Corp. of America, Inc., No. 12,039, 1991 Del.
Ch. LEXIS 75 (Del. Ch. Apr. 26, 1991) (injunction appropriate where plaintiffs demonstrated breach of duty of care); Phillips v.
Insituform of North America, Inc., 1987 Del. Ch. LEXIS 474, at *33 (Del. Ch. Aug. 27, 1987) (“a preliminary injunction is the con-
ventional remedy when a shareholder establishes that a proposed merger is likely to be found to be in violation of … the board’s
fiduciary obligations”). See also Sealy Mattress Co. v. Sealy, Inc., 532 A.2d 1324, 1335 (Del. Ch. 1987); Joseph v. Shell Oil Co., 482
A.2d 335 (Del. Ch. 1984). Where, shareholders are potentially deprived of receiving more valuable consideration from a compet-
ing offer, they will suffer irreparable harm absent an injunction. See Netsmart, 924 A.2d at 208 (“where the refusal to grant an
injunction presents the possibility that a higher, pending, rival offer might go away forever, courts have found a possibility of
irreparable harm.”).

Courts have frequently found injunctive relief to be appropriate where, as here, the process leading to approval of a sale of
control has been flawed by the directors’ breach of their obligation to obtain the highest value reasonably available. See
Paramount, 637 A.2d at 43-47. Moreover, where a change in corporate control is at stake, a board has a fiduciary duty to max-
imize “the company’s value at a sale for the stockholders’ benefit.” Revlon, 506 A.2d at 182; Paramount, 637 A.2d 34 (“The
consequences of a sale of control impose special obligations on the directors of a corporation. In particular, they have the obli-
gation of acting reasonably to seek the transaction offering the best value reasonably available to the stockholders.”).

By summarily rejecting a potentially superior $12 initial offer from a hedge fund without any due deliberation or disclo-
sure to the shareholders, Portec’s Board of Directors (principally through the actions of Marshall Reynolds) prevented mar-
ket forces from being “allowed to operate freely to bring the target’s shareholders the best price available for their equity.”
Revlon, 506 A.2d at 184. Thus, Portec’s failure to take all reasonable steps to maximize shareholder value constitutes a likely
irreparable injury to the shareholders, who may forever relinquish their right to a fair process and a fair price absent injunc-
tive relief.

Shareholders Are Not Limited to an Appraisal Remedy
Preliminarily, this Court observes that Portec’s own “corporate process” expert, Charles Cohen, testified as to his opinion that

the shareholders in this case were not exclusively limited to an appraisal remedy. (N.T. 3/22/2010, p. 193).
What is more, under West Virginia law (which is controlling here), an appraisal is only an exclusive remedy once a corporate

transaction is completed. The statutory scheme also carves out an exception from the appraisal remedy those instances where
material misrepresentations have been foisted upon the shareholders. See W.Va. Code §31D-13-1302(d). Moreover, the West
Virginia law “does not contain any specific provisions as to exclusivity.” Persinger, 190 W. Va. at 691 (emphasis added). The
Persinger court emphasized that dissenters’ rights are “ordinarily… the exclusive remedy for a dissenting shareholder in the
absence of a showing of fraud, unfairness, or illegality.” Id. (emphasis added.) Thus, where, as here, plaintiffs have shown a like-
lihood of success on the merits of their claims of breach of fiduciary duty, as well as their claims regarding the inadequacy of the
corporate disclosures, clearly, there is no basis to limit there rights to an appraisal after the Takeover.

C. The Balance of the Hardships Favors Granting Injunctive Relief
The failure of Portec’s Board of Directors to fulfill its fiduciary duties by making adequate disclosures to the shareholders and

by taking reasonable steps to maximize shareholder value (i.e., consider the overbid from the hedge fund) have the innate poten-
tial of forever depriving Portec shareholders of their opportunity, and right, to act in an informed manner over their decision
whether to approve the Takeover and leaving them irreparably harmed by a fatally flawed process, causing them to question the
adequacy of the consideration offered for their shares.

Indeed, since this may prove to be the only chance for the shareholders to obtain optimal value for their shares and since the
shareholders will be relegated to an appraisal remedy once the Takeover is consummated, this Court must find that greater injury
would result from refusing the injunction than from granting it. In this same vein, this Court is of the strong opinion that the nar-
row relief granted in its accompanying order is narrowly tailored to abate and correct the offending activity, and can be expedi-
tiously accomplished by Portec in a manner that will neither jeopardize Portec’s financial condition nor the overall prospects of
a deal with Foster, once, of course, the Portec Board of Directors has adequately explored and deliberated over any competing
bids. Consequently, the order of this Court, after completion, shall restore the parties to the positions and status which they should
have enjoyed before this dispute; that being shareholders prepared to act upon adequate and necessary information and a Board
of Directors that has complied with its fiduciary obligations while presiding over a transaction presenting a change in corporate
control.

The time element of the Takeover also augurs in favor of granting injunctive relief. Here, the closing date of the Tender Offer
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has already been delayed at least thirty (30) days from the initial March 25, 2010 date because the United States Department of
Justice has requested additional information about the Takeover pursuant to the Hart-Scott-Rodino Antitrust Improvement Act of
1976, 15 U.S.C. §18a. And it is the understanding of this Court that the Department of Justice may seek additional time before it
blesses the Takeover. Thus, there is no indication before this Court that either Portec or Foster will suffer significant injury from
this Court’s enjoining of the Tender Offer until such time as proper disclosures have been made and the Portec Board of Directors
has cured its breach of fiduciary duties.

V. THE INJUNCTION BOND
Pennsylvania Rule of Civil Procedure 1531(b) requires the imposition of a bond in the connection with the entry of any prelim-

inary injunction. However, courts are vested with discretion over the amount of the bond. In this particular case, this Court is per-
suaded that the bond should be “nominal,” which, given circumstances of the parties will be set at $2,500. The setting of a nomi-
nal bond herein is consistent with the practice of the Delaware courts in similar shareholder derivative actions. See, e.g., Solar
Cells, Inc. v. True North Partners, LLC, 2002 WL 749163 (Del. C. 2002); Simonetti Rollover IRA v. Margolis, 2008 WL 2588577
($10,000 bond imposed for injunction of vote on a $1.4 billion merger).

VI. CONCLUSION
In accordance with the foregoing, an appropriate order granting the Motion for Preliminary Injunction follows.

BY THE COURT:
/s/Ward , J.

Dated: April 21, 2010

1 The March 22, 2010 hearing transcript will be cited herein as “N.T. 3/22/2010.” The March 23, 2010 hearing transcript will be
cited herein as “N.T. 3/23/2010.”
2 Following the evidentiary hearing, Portec submitted an affidavit from Mr. Reynolds identifying the investment banks he contact-
ed as Ferris, Baker Watts, Inc. (Washington, DC and Baltimore), Royal Bank of Canada (New York, NY), England & Company (New
York, NY), and Janney Montgomery Scott, LLC (Philadelphia, PA).
3 This Court wishes to emphasizes that it has not found the decision of the Portec Board of Directors to not conduct a market check
in this instance to constitute a breach of its fiduciary duty. Indeed, plaintiffs presented no authority that mandates a market check
as a matter of law and this Court has found none. See, Barkan v. Amsted Industries, Inc., 567 A.2d 1279, 1285-1286 (Del. 1989).
However, within the entire context of the Tender Offer, particularly in light of the over-bid from the hedge fund, it is important to
note the absence of a market check when considering the full panoply of the information available to the shareholders when assess-
ing the fair value of the Tender Offer.
4 This Court finds that plaintiffs have not established any reasonable likelihood of success on their claims that Foster Thomas
and/or Foster “aided and abetted” the Board of Directors of Portec in breaching its fiduciary duties. A merger may nevertheless
be enjoined based on breaches of fidicuary duty by the target company’s board, regardless of the lack of wrongdoing by the pur-
chaser. See Paramount, supra; Netsmart, supra.
5 Plaintiffs advance the argument in their filings that these provisions in the Merger Agreement establish a de facto breach of fidu-
ciary duty, though it is unclear how much plaintiffs pursue this argument since elicited virtually no testimony on it at the hearing.
In any event, this Court agrees with Portec’s expert witness, Charles Cohen, Esq., who opined that such provisions are not illegal,
but rather are standard and customary in mergers and acquisitions. See also In re 3Com Shareholder Litigation, 2009 WL 5173804
(Del. Ch. 2009) (court upheld “no solicitation” provision and termination fee where termination fee represented 4% of the equity
value of the merger).

ORDER OF COURT

AND NOW, to wit, this 21st day of April, 2010, pursuant to Rule 1531 of the Pennsylvania Rules of Civil Procedure and other
provisions of applicable law and upon consideration of Plaintiffs’ and Defendants’ Proposed Findings of Fact and Conclusions of
Law and respective briefs and responses thereto and after a two day hearing, it is hereby ORDERED, ADJUDGED, and DECREED
that Plaintiffs’ Motion for Preliminary Injunction is GRANTED as follows:

1. Defendants and their agents, pending a final order after a trial on the merits, are hereby preliminarily enjoined
from completing the Tender Offer in connection with the Agreement and Plan of Merger dated February 16, 2010
pursuant to which Foster Thomas Company is to acquire all of the issued and outstanding shares of Portec Rail
Products, Inc. (“Portec”) at a purchase price of $11.71 per share or until this Court determines that the board of
Portec has cured the breach of fiduciary duties as found by this Court and has disclosed the information found by
this Court to be material.

2. A status conference in this matter is hereby scheduled for April 30, 2010 at 9:30 a.m. , in Courtroom 820 of the
City County Building, Pittsburgh, Pennsylvania to respond to any questions regarding the relief granted in thus
order.

3. It is further ORDERED that Plaintiffs are to file a bond with the Allegheny County Department of Court Records,
Civil Division, in the amount of $2,500 by the 23rd day of April, 2010, pursuant to Pa.R.Civ.P. 1531(b), pending the final
determination of this matter and that the injunction shall not take effect until Plaintiffs file the required bond with
security approved by the Court.

BY THE COURT:
/s/Ward , J.
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MCMP, Inc. v.
Indiana Township Board of Supervisors and

Paul J. Killian and Bonita F. Killian, et al.
Zoning

No. SA 08-001269.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 8, 2009

OPINION
This appeal arises from the decision of the Indiana Township Board of Supervisors (“Board”) dealing with an approximate-

ly 50-acre undeveloped tract of land located in Indiana Township. The Property is located in the MDR-2 Medium Density
Residential zoning district. Appellant MCMP, Inc. (“MCMP”) filed a preliminary subdivision and land development
Application with Indiana Township (“Township”) seeking approval to construct a residential subdivision to be known as
Beechwood Forest.

MCMP filed an Application in accordance with the Township’s Subdivision and Land Development Ordinance (“SALDO”). In
their October 1, 2008 decision, the Township denied the Application based on 13 enumerated plan deficiencies. One of those defi-
ciencies involved a proposed bridge that would be necessary in order to access Beechwood Forest. The Board concluded that
MCMP failed to satisfy Section 1266.02(f) of SALDO by not providing “signed, sealed drawings for the design and construction of
the proposed bridge and retaining walls.” MCMP also failed to provide information relating to Section 1270.04(j) dealing with
“[t]he loading to be carried by the proposed bridge.” The Board based their denial on MCMP’s failure “to submit…items that the
Township considers as required design data to properly assess the ultimate developability of this plan.” See Township’s decision.
It is from that decision that MCMP appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637 (Pa. 1983).

The Board correctly denied MCMP’s Application because it failed to comply with several SALDO requirements. MCMP claims
that the Board did not comply with Section 508(2) of the Municipal Planning Code (“MPC”). That Section provides:

When the application is not approved in terms as filed the decision shall specify the defects found in the application
and describe the requirements which have not been met and shall, in each case, cite to the provisions of the statute or
ordinance relied upon.

53 P.S. § 10508(2). However, in their October 1, 2008 letter, the Board described the Ordinance requirements and specified each
one of MCMP’s Application’s defects, thus satisfying the requirements of Section 508(2). Specifically, as stated above, the Board
noted that MCMP failed to satisfy Section 1266.02(f). The proposed bridge continued to be an issue of concern, and because the
Board determined that it was never resolved, the Application was denied. They explained that the bridge in question was a criti-
cal part of the development and the only means of access into the development and therefore was a condition of pre-approval.
Additional unresolved questions regarding snow removal, maintenance and access for emergency crews on the bridge, further sup-
ported the Board’s denial of the Application.

MCMP also alleges that the Board’s decision was arbitrary and capricious and resulted in dissimilar and discriminatory treat-
ment of the MCMP. They claim that the Board’s decision should be overturned because with their denial, they violated MCMP’s
constitutional rights. This court determines that the Board did not violate MCMP’s constitutional rights in rendering their deci-
sion. In Chainey v. Street, 523 F.3d 200, 218-220 (3d Cir. 2008), the Third Circuit held that in land use cases, a substantive due
process claim must “shock the conscience before it is actionable.” This standard encompasses “only the most egregious official
conduct.” Id. In this case, the Board’s denial of MCMP’s Application does not shock the conscience. Therefore, MCMP failed to
prove that the Board violated their constitutional rights.

Based upon the foregoing Opinion, the Board correctly denied MCMP’s Application and the decision of the Board is affirmed. 

ORDER OF COURT
AND NOW, this 8th day of October, 2009, based upon the foregoing Opinion, the decision of the Indiana Township Board of

Supervisors is affirmed and the appeal is dismissed.

BY THE COURT:
/s/James, J.

North Point Breeze Planning and Development Corporation, et al. v.
The City of Pittsburgh Zoning Board of Adjustment and City of Pittsburgh, and

UPMC Western Psychiatric Institute and Clinic
Zoning Board Decision

No. SA 09-000066.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 26, 2009



august 13 ,  2010 page 289

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with property

located at 333 North Braddock Avenue in North Point Breeze in a UI Urban Industrial District. A 22,400 square feet, one-story
structure exists on the Property and is owned by Howard S. Berger. In June of 2008, UMPC Western Psychiatric Institute and
Clinic (“WPIC”) filed an Application to use the Property for a Crisis Center. Pursuant to a contract with the Allegheny County
Department of Human Services, WPIC proposes to run a crisis center consisting of both crisis services, which may include
overnight stays for up to 72 hours, as well a 24-hour telephone and mobile crisis service. The Zoning Administrator determined
that the Crisis Center is permitted as “Multi-Suite Residential” and the telephone and mobile crisis services are permitted as
“Office”. Appellants filed a protest appeal challenging the “Multi-Suite Residential” determination. The Board agreed that the
Crisis Center is not “Multi-Suite Residential” but approved it subject to certain conditions and categorized it as a “Medical
Office/Clinic” with an accessory use for the overnight residential portion of the program. It is from that decision that the
Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637 (Pa. 1983).

Appellants claim that the Board erred in not providing them an opportunity to respond to the Board’s approval of a primary use
as a “Medical Office/Clinic” with an overnight residential program as an accessory use. They explained that they were never
advised that the Board was considering a new and different theory for WPIC’s request to use the Property as a crisis center. They
claim that they had no opportunity to respond to the fact that the residential component was a mere accessory use. The Board
determined that “Medical Office/Clinic” most closely described WPIC’s use of the Property.

Appellants also claim that the Board erred in finding that a “Medical Office/Clinic” use could have an accessory residential pro-
gram because a “Medical Office/Clinic” is an establishment providing services on an out-patient basis. The Pittsburgh Zoning
Ordinance (“the Code”) defines “Medical Office/Clinic” as:

an establishment providing therapeutic, preventative, corrective, healing and health-building treatment services on
an out-patient basis by physicians, dentists and other practitioners. Typical uses include medical and dental offices
and clinics and out-patient medical laboratories.

§ 911.02

However, the Board found that the Crisis Center, as a whole, is consistent with the purpose and intent of the UI District. The UI
District is flexible and accommodates a variety of new or unlisted uses. Section 904.07.A of the Code states that the intent of the
UI District is to:

1. Allow mid-sized to large industries with lower external impacts on surrounding properties and districts;

2. Provide a flexible district that addresses the growing need for easily adaptable and flexible spaces, including office
parks, incubator spaces, high technology and service sector industries;

3. Allow multi-use buildings that permit assembly, inventory, sales, and business functions within the same space;

4. Encourage adaptive reuse of manufacturing buildings and allow the development of high density multi-unit resi-
dential buildings.

The Board determined that the “Medical Office/Clinic” land use category most closely fit the classification of the Crisis Center.

Appellants claim that the Board erred in finding that the overnight residential program accessory use was necessary and
customary. Section 912.03 permits other necessary and customary uses that are appropriate, incidental and subordinate to
the primary use on the lot. The Board correctly held that the Overnight Residential Component is an Accessory Use. To
establish that a use is an accessory use, it must be proven that (1) the proposed use is secondary to the primary use; (2) the
proposed use is customarily incidental to the primary use. Green v. Zoning Board of Adjustment of the City of Pittsburgh,
490 A.2d 488, 490 (Pa. Cmwlth. 1988). The Supreme Court held in Southco, Inc. v. Concord Township, 713 A.2d 607 (Pa.
1998), that determining if the proposed use is secondary to the primary use, depends on whether the use is “dependent
upon” the primary use. Id. at 611. Here the evidence shows that the residential portion of the program is dependent upon
the primary use of the Crisis Center. The primary use of the Crisis Center is to assist children and adults who are in psy-
chiatric crisis. The crisis is identified, screened, and stabilized. Then patients are referred to other services if necessary.
Up to 14 adults can get these same services for a period of up to 72 hours the residential portion of the program. Clearly,
this overnight aspect of the program is dependent upon the primary use. Although generally “Medical Offices/Clinics” do
not have overnight capabilities, the Supreme Court in Southco noted that “an accessory use may exist even when there is
no evidence that a majority, or even a substantial number, of similar properties are engaged in similar accessory use.” Id.
at 611.

Appellants claim that the Board erred in finding the WPIC overnight residential program was an accessory use because there
is no evidence that the 14 sleeping rooms did not exceed 25% of the gross floor area of the primary use. The testimony established
that the residential portion of the Crisis Center occupies a small portion of the entire floor area.

Based upon the foregoing, the decision of the City of Pittsburgh Zoning Board is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 26th day of October, 2009, the decision of the City of Pittsburgh Zoning Board is affirmed and the appeal is dis-

missed.

BY THE COURT:
/s/James, J.
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Michael M. Lench and Thomas P. Lench v.
Zoning Board of Adjustment of the City of Pittsburgh and

City of Pittsburgh and
Eric DiLucente

Zoning Board Decision

No. SA 09-000207.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 29, 2009

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

property located at 176 Pius Street, in the South Side Slopes neighborhood in the 17th Ward of the City of Pittsburgh. The
Property is owned by Intervenor Eric DiLucente and is located in an R1A-VH (one-family residence, very high density)
District. Mr. DiLucente purchased the Property with the intent to rehabilitate it. The Property consists of a 2 1/2 story struc-
ture that is 42 feet high from its base along Pius Street to the peak of the roof. The Property slopes steeply from back to front
and the rear elevation is 12 feet higher than the front. Mr. DiLucente filed an Application requesting a dimensional variance
from Pittsburgh Zoning Code Section 903.03.3.E.2 which limits the height of buildings in the R1A-VH District to 40 feet and
three stories.

In his Application, Mr. DiLucente proposes to increase the height of the building four inches so that he could rebuild the roof
to create a fourth floor. He seeks to make the following specific changes to the Property: create two tandem indoor parking spaces
on the first level of the building; remodel the first floor and add a laundry, toilet area and entrance; and remodel and create more
living space on the third floor by replacing the dormered roof with a flat roof. The new roof would be 42 feet 4 inches from street
level in the front of the house. The City of Pittsburgh denied the Application and Mr. DiLucente appealed to the Board. The Board
held a hearing on November 13, 2008. At the hearing, Mr. DiLucente asserted that the first floor of the building should not be
included in the height because it is a basement.

The Appellants, Michael M. Lench and Thomas P. Lench, own the adjacent properties at 178-180 Pius Street. They oppose the
requested variances claiming that the increase in height would cause Mr. DiLucente’s Property to have four stories when only
three are permitted in the district. Specifically, the Lenchs contend that the first floor of the building is not a basement and the
additional floor of living space would make the building 3 1/2 to four stories high, which violates the Code. The Board agreed with
Mr. DiLucente finding that the first floor was a basement and does not count as a story. Therefore, the proposed rehabilitation
would not create a fourth story. The Board determined that the reconfiguration would add four inches to the height of the struc-
ture which already exceeds the maximum height of 40 feet by 2 feet in violation of the Code. However, they approved the height
variance finding that this de minimis variance was the minimum modification possible for reasonable use of the Property. It is from
that decision that the Appellants appeal.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637 (Pa. 1983).

The Board correctly determined that the first floor of the Property is a basement and is not counted as a story in determining
the height of the building. Section 926(232) of the Code defines “story” as “that portion of a building included between the surface
of any floor and the surface of the next floor above it, or if there is no floor above it then the space between such floor and the ceil-
ing next above it; not including cellar or basement.” The Lenchs assert that the basement counts as a story making the building
currently 3 1/2 stories high. The Code at Section 926(29) defines “basement” as “a portion of a building partly below ground and
having more than one-half (1/2) of its height above the level of the adjoining ground.” The Board correctly concluded that the base-
ment is not a story.

The Board correctly granted the dimensional variance under §922.09.E. The Board may approve a variance as long as the fol-
lowing conditions exist:

(1) That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that
the unnecessary hardship is due to such conditions and not the circumstances of conditions generally created by the
provisions of the zoning ordinance in the neighborhood or district in which the property is located;

(2) That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is there-
fore necessary to enable the reasonable use of the property;

(3) That such unnecessary hardship has not been created by the appellant;

(4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent proper-
ty, nor be detrimental to the public welfare; and

(5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

(6) In granting any variance, the board may attach such reasonable conditions and safeguards as it may deem neces-
sary to implement the purposes of this act and the zooming ordinance.

Pittsburgh Code §922.09.E
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The Board concluded that the requested variance would not adversely affect the light, air or views of the neighboring
properties. They also noted that it would not impair the appropriate use or development of the adjacent property or be detri-
mental to the public welfare. Finally, they found that the requested variance is the minimum modification possible and is
de minimis. The Board cited Bailey v. Zoning Board of Appeal of the City of Philadelphia, 801 A.2d 492 (Pa. 2002) in which
the Supreme Court discusses the de minimis standard. They cite the definition of de minimis non curat lex which means
that the law does not care for small or trifling matters. See Black’s Law Dictionary 431 (7th ed.1999). The Commonwealth
Court in Constantino v. Zoning Hearing Board of the Borough of Forest Hills, 618 A.2d 1193, 1196 (Pa. Cmwlth. 1992)
explained that the de minimis exception “applies where only a minor deviation from the zoning ordinance is sought and
rigid compliance is not necessary to protect the public policy concerns inherent in the ordinance.” The Board noted that Mr.
DiLucente purchased the Property with the intent to rehabilitate it and in its current condition is a blighting influence on
the neighborhood.

Based upon the foregoing Opinion, the Board correctly granted Mr. DiLucente’s dimensional variance request.

ORDER OF COURT
AND NOW, this 29th day of October, 2009, the decision of the Zoning Board of Adjustment of the City of Pittsburgh is affirmed

and the appeal is dismissed.

BY THE COURT:
/s/James, J.

Herman David Palmieri and Sharon F. Palmieri v.
Grant Liberty Development Group Associates, et al.

Personal Injury—Duty of Care

No. GD 06-022124.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 13, 2009

OPINION
On September 17, 2004, Plaintiff, Herman David Palmieri, entered Liberty Center, an office building owned by Defendants, and

managed by Additional Defendants, to conduct business at the Allegheny Employees Federal Credit Union. Mr. Palmieri entered
the Federated Investment Office Tower side of Liberty Center and entered the credit union, which was located immediately inside
the lobby to the right. It was raining outside the building. Mr. Palmieri used the revolving doors closest to the bank. A floor mat
extended from the revolving doors to the elevators. Mr. Palmieri stepped off of the floor mat, took a couple of steps, and slipped
and fell on a wet patch of floor. Mr. Palmieri sustained injuries related to the fall. Plaintiffs, Herman David Palmieri and Sharon F.
Palmieri, filed a Complaint against Defendants, Grant Liberty Development Group Associates, et al., seeking to recover damages
for Defendants’ alleged breach of duty.

Defendants filed a Writ to Join Additional Defendants, to which American Building Maintenance, et al., was added as an addi-
tional defendant. Defendants filed Preliminary Objections to Plaintiff ’s Complaint which this Court sustained and granted
Plaintiffs twenty (20) days to file an amended Complaint. Plaintiffs timely filed an Amended Complaint.

Both the Original and Additional Defendants filed separate Motions for Summary Judgments. After an oral argument and
review of the briefs of all parties, the Court entered Orders on July 7, 2009 dismissing Plaintiffs claims as to both the Original and
Additional Defendant.

The issue raised in both the Defendants’ Motion for Summary Judgment and Additional Defendants’ Motion for Summary
Judgment is whether the Plaintiffs are entitled to compensation for the injuries Herman Palmieri suffered when he slipped on the
wet floor. Plaintiffs argue that Defendants and Additional Defendants owed, and breached, a duty of care to the Plaintiffs. Plaintiffs
allege that Defendants and Additional Defendants negligently maintained and cared for the lobby in Liberty Center, and that said
negligence was the direct and proximate cause of the injuries suffered by Plaintiffs.

Rule 1035.2 of the Pennsylvania Rules of Civil Procedure provide that summary judgment is properly granted where there is
no genuine issue of material fact as to a necessary element of the cause of action. A Motion for Summary Judgment may be grant-
ed if the pleadings, depositions, answers to interrogatories and admissions on file, show that there is no genuine issue as to any
material fact, and that the moving party is entitle to judgment as a matter of law. Myszkowski v. Penn Stroud Hotel, Inc., 634 A.2d
622, 625 (Pa. Super. 1993).

The Court has adopted Section 343 of the Restatement (Second) of Torts as the duty owed by a possessor of land to business
invitees. Zito v. Merit Outlet Stores, 647 A.2d 573 (Pa. Super. 1994). Section 343 of the Restatement (Second) of Torts requires that
the plaintiff show the following:

(a) that the possessor of land had notice or by exercise of reasonable care would have notice of the condition, and that
the condition posed an unreasonable risk;

(b) that the possessor realized the invitee would not discover the condition, or that they anticipated that the invitee
would fail to protect themselves against it; and

(c) that the possessor breached her duty to the invitee in failing to exercise adequate care in protecting her from the
danger.

The Court has held that there is no negligence where there is no duty of care. Voce v. United States Steel Corporation, 285 A.2d
459, 461 (Pa. 1971). A possessor does not owe a duty of care to an invitee when the danger is open or obvious and is avoidable by
the exercise of ordinary care on the part of the invitee. Campisi v. Acme Markets, Inc., 915 A.2d 117, 121 (Pa. Super. 2006).
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In Campisi, a customer tripped over a blind employee’s cane as she rounded an aisle in a grocery store. The Superior Court
determined that an invitee has a duty of ordinary care to avoid known and obvious conditions and that a customer’s duty of care
included looking for obstacles before exiting an aisle. Campisi supra. 121. The Court noted that, “just as drivers are not relieved
of the responsibility for accidents if they are distracted by billboards, customers are not relieved of the responsibility of watching
for obstacles while they walk.” Id.

In the case at hand, it was raining as Mr. Palmieri entered the lobby of Liberty Center to conduct his business. After taking a
few steps, Mr. Palmieri proceeded to step off of the floor mats and onto the marble floor, where Mr. Palmieri subsequently slipped.
Where an invitee enters a lobby from the rain, there is a known and obvious risk that other invitees, or even the invitee himself,
may have tracked in water and created a dangerous condition. An invitee has the ordinary duty of care to avoid this obvious con-
dition. Here, Mr. Palmieri owed a duty to avoid any collections of moisture in the lobby created by other invitees, and especially
to exercise caution when crossing the lobby floor because he recently had entered from the rain. Mr. Palmieri did not pay atten-
tion to the possibility that the floor could have been wet, despite the fact that at least one caution cone had been placed in the lobby
to warn invitees of possible wet conditions.

An invitee must prove that the possessor had created a harmful condition or that he had actual or constructive notice of such
condition to establish a claim for negligence. Moultrey v. the Great A&P Tea Company, 422 A.2d 593 (Pa. Super. 1980). Summary
judgment is proper where the plaintiff cannot prove that the condition was traceable to the possessor or that the condition existed
for such a length of time that in the exercise of reasonable care the owner should have known of it. Porro v. Century III Assoc., 846
A.2d 1282, 1286 (Pa. Super. 2004).

Here, Mr. Palmieri has provided no evidence that establishes that the Defendants or Additional Defendants created the condi-
tion, nor can he establish where the water came from or how long it was there. Mr. Palmieri cannot establish that Defendants or
Additional Defendants had actual or constructive notice of the wet condition.

Since Plaintiffs cannot establish the necessary elements for a possessor’s breach of duty, the Court properly granted the
Defendants and Additional Defendants Motions for Summary Judgment.
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Steel Center Area Vocational Technical School v.
McKeesport Area School District

Pennsylvania School Code 18-1847—Pennsylvania School Code 18-1809

No. GD 08-001036. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McCarthy, J.—November 6, 2009

OPINION
This matter came before the Court on competing motions for summary judgment. In January 2008 Plaintiff, Steel Center Area

Vocational Technical School (“Steel Center”), entered a complaint in action for declaratory judgment seeking reimbursement of
tuition and all associated costs, together with interest and costs of suit for the attendance of a student residing within McKeesport
Area School District (“McKeesport”), at Steel Center. Subsequently, McKeesport filed an Answer and New Matter that was met by
preliminary objections from Steel Center. McKeesport filed an Amended Answer and New Matter, to which Steel Center timely
replied. Thereafter, the parties engaged in discovery, including exchanges of requests for production of documents, interrogatories
and admissions.

The complaint alleged that Jeffrey T. Rotharmel (“Rotharmel”), a student residing within the McKeesport Area School District
attended Wilson Christian Academy and Steel Center during the 2005-2006, 2006-2007, and 2007-2008 academic years. It is not dis-
puted that Rotharmel attended Wilson Christian Academy and Steel Center during each of those years, that he participated in the
Steel Center Electrical Construction and Electrical Maintenance programs and that he graduated from the vocational programs at
Steel Center. During each of the three school years in question, Rotharmel attended Steel Center’s Electrical Construction and
Electrical Maintenance programs with the consent of the Steel Center Board of Education. In October of each of those school years,
Steel Center delivered an invoice to McKeesport representing student tuition attributable to Rotharmel for that academic year.1

McKeesport made no payment for any year. Rotharmel neither requested nor received permission directly from the McKeesport
Board of School Directors to attend Steel Center at the expense of McKeesport.

Following argument, the Court denied McKeesport’s Motion for Summary Judgment and granted Steel Center’s Motion.
McKeesport appealed from that Order and timely submitted a statement of matters complained of on appeal. In its statement,
McKeesport asserts, principally, that the Court erred in adopting Section 18-1847 of the Pennsylvania School Code (24 P.S. § 18-
1827) rather than Section 18-1809 of that Code (24 P.S. § 18-1809) as the controlling provision in this dispute. McKeesport further
argues that summary judgment in favor of Steel Center was improper because the record demonstrated: that McKeesport partic-
ipated in vocational-technical training and, in fact, offered an approved program similar to that provided by Steel Center; that
McKeesport did not approve Rotharmel’s attendance at Steel Center; and that Steel Center never made a determination that
Rotharmel was eligible under Section 18-1809 for admission to the Steel Center vocational program.

Both McKeesport and Steel Center insist that no genuine issue of material fact remains to be determined. Accordingly, both con-
cur that summary judgment is appropriate in this matter pursuant to Pa.R.Civ.P. 1035.2(1). Indeed, the parties concur that the issue
presented is whether the matter is controlled by Section 18-1809 of the Pennsylvania School Code or by Section 18-1847 of that
Code. Section 1809 of the Code provides, in pertinent part:

(a) Any resident of any school district which does not maintain an approved vocational industrial, vocational agricultural,
vocational homemaking, or vocational distributive occupational education day, part-time, or evening class, school or
department, offering the type of training which he desires, may make application to the board of school directors of any
other district for admission to such school or department maintained by said board. If the board refuses him admission, he
may apply to the State Board for Vocational Education for admission to such school or department. The State Board for
Vocational Education may approve or disapprove such application. In making such decision the State Board for Vocational
Education shall take into consideration the opportunities for free vocational training in the community in which the appli-
cant resides, the financial status of the community, the age, preparation, aptitude, and previous record of the applicant, and
all other relevant circumstances. The decision of the State Board for Vocational Education shall be final.

. . .

(c) The school district in which the person resides, who has been admitted, as above provided, to an approved vocation-
al industrial, vocational agricultural, vocational homemaking, vocational high or vocational distributive occupational
school or department maintained by another school district, shall pay the high school charge provided for by this act. If
any school district neglects or refuses to pay for such tuition, it shall be liable therefor, in an action of contract, to the
school district or school districts maintaining the school which the pupil, with the approval of the board, attended.

Section 18-1847 of the School Code provides:

On obtaining the consent of the area vocational-technical board operating an area vocational-technical school or techni-
cal institute, and with or without the consent of the board of school directors of the district in which the pupil resides, any
pupil residing in a nonparticipating district may attend the area vocational-technical school or technical institute. The
school district in which the pupil resides shall be charged, for each pupil attending the area vocational-technical school
or technical institute, an amount equal to the total approved budget for current expenses, debt service and capital outlay
divided by the number of pupils enrolled in the school.

Among the evident distinctions between those two School Code sections is that, although Section 1809 addresses the circum-
stance of a resident of a school district that does not maintain an approved program of vocational education, Section 1847 does not
at all address whether the pupil’s resident school district provides a vocational-technical school or technical program, approved or
otherwise. Section 1847 considers, rather, whether the pupil resides in a non-participating district.

Section 1809 provides opportunities to pupils residing in school districts that do not offer a particular type of training to obtain
desired training in other districts, at the expense of the pupils’ home districts. Section 1847 permits pupils who reside within a
school district that does not participate in an area vocational-technical school or technical institute to attend the area facility and
to have the charges specified under Section 1847 assessed to school district in which the pupil resides, without regard to the nature
of vocational-technical programs available within the home school district.
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In this matter, McKeesport concedes that it is a non-participating school district in the area vo-tech program. (Answer to
Complaint, at ¶9; Responses to Plaintiff ’s Requests for Admission, at ¶2). McKeesport’s insistence that it provides vocational edu-
cation opportunities comparable with those utilized by Rotharmel at Steel Center is immaterial to the matter of whether Section
18-1847 or Section 18-1809 of the School Code applies to this dispute; because McKeesport does not participate in the area vo-tech
program, Section 18-1847 controls this dispute.

Prerequisites to reimbursement pursuant to Section 1847 are: (a) residency within a non-participating school district; and (b)
consent of the receiving area vocational board. See, Bethlehem Area Vocational-Technical School v. Pallisades School District, 156
Pa. Cmwlth. 120, 625 A.2d 1330 (1993). Steel Center avers, and McKeesport does not deny that Rotharmel attended Steel Center’s
electrical construction and electrical maintenance programs during the academic years in dispute with the approval of the Steel
Center Board. The record contains minutes of the board meetings of the Steel Center Advisory Board that expressly included
Rotharmel among non-participating district students approved for participation in the Steel Center program for the 2006-2007 and
2007-2008 school years. Approval is evident, moreover, from the fact of application and attendance by Rotharmel and the fact of
Steel Center’s invoicing of McKeesport in October of each academic year for Rotharmel’s annual tuition.

McKeesport has argued that Rotharmel did not request permission from McKeesport to attend Steel Center and that, in any
event, McKeesport never approved Rotharmel’s attendance at the area vocational school. Those matters are not material to the
area vocational school entitlement to charges permitted under Section 18-1847. The prerequisites of Section 1847 having been met,
McKeesport was responsible for the charges allowed under that section to the area vocational-technical school, Steel Center.

BY THE COURT:
/s/McCarthy, J.

Date: November 6, 2009

1 Invoiced amounts were: $8,088.00 for 2005-2006; $6,221.00 for 2006-2007; and $7,600.00 for 2007-2008.

Thomas M. Ball and Keystone Fire Apparatus, Inc. v.
Agreement of Trust of Penn Prime Trust

Dated August 12, 1987, a/k/a Penn Prime Trust, et al.
Insurer’s Obligation Law of the Case Doctrine

No. GD 08-015006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 13, 2009

OPINION
We write this Opinion in support of our declaratory judgment determination that Defendant Penn Prime Trust is not obligated

to provide insurance coverage to the Plaintiffs. Plaintiffs have appealed our decision to the Superior Court of Pennsylvania.
Plaintiff, Keystone Fire Apparatus, Inc. (“Keystone”), is in the business of installing fire truck bodies on commercially manu-

factured truck chassis. Keystone designs the truck bodies to their customers’ specifications, who are generally municipal and vol-
unteer fire departments. Plaintiff Thomas Ball is president of Keystone. Defendant, West Park Independent Fire Company, Inc.
(“West Park”), is a volunteer fire company in Stowe Township, Allegheny County, Pennsylvania. West Park is a customer of
Keystone and West Park paid Keystone to install a fire truck body on a chassis. The Plaintiffs, fire truck made for West Park by
Keystone is the subject of this civil action. The truck contains a generator, pumping apparatus and fire hoses. The construction of
this fire truck body did not contain any means to secure the fire hoses to the body of the truck. The hoses lay in the bed of the truck,
so that when the truck arrived at a fire scene the hose could be unloaded quickly.

On November 13, 2003, Mr. Ball sought permission from West Park to borrow the fire truck to demonstrate it to a prospective
customer, in an attempt to make a sale for his company. West Park agreed to let Mr. Ball use the truck for his sales call and Mr.
Ball drove the truck to the potential customer’s location. While traveling on State Route 43 in Washington County, en route to the
potential customer’s location, a section of the fire hose separated and fell from the truck and came to rest on State Route 43.
Defendant Faith Dolegowski was driving on State Route 43 and struck the section of hose that was on the highway. As a result of
striking the hose, Ms. Dolegowski alleges that she suffered personal injuries and filed a lawsuit against Keystone, Mr. Ball and West
Park in the Court of Common Pleas of Allegheny County, Pennsylvania at No. GD 05-019209.

As the insurance carrier for West Park, Defendant Penn Prime Trust is providing West Park with a defense to Ms. Dolegowski’s
lawsuit. Keystone carried a liability insurance policy with Nationwide Insurance Company and applied to Nationwide for coverage
regarding Ms. Dolegowski’s claims, but Nationwide refused to cover the claims on Keystone’s behalf. Nationwide contended that
they would not cover Keystone because the fire truck did not qualify as an insured vehicle. After being denied coverage from their
insurer, Keystone and Mr. Ball demanded that Penn Prime provide them coverage for Ms. Dolegowski’s claims. Keystone and Mr.
Ball contended that under the circumstances of Ms. Dolegowski’s suit and the fact that they had no other insurance coverage, the
Penn Prime Coverage Document afforded insurance coverage to them.

Mr. Ball and Keystone filed an Action for Declaratory Judgment in the captioned matter on August 7, 2008. On February 19,
2009 Penn Prime filed a Motion for Summary Judgment, but on April 15, 2009 it was denied. On May 15, 2009 Penn Prime filed a
Motion to Vacate, Reconsider, Clarify and Certify the April 15, 2009 Order as immediately appealable; this Motion was denied. On
May 28, 2009 the parties executed Stipulated Facts in Lieu of Trial. We granted the parties 90 days to file proposed Findings of Fact
and Conclusions of Law. After receipt of each party’s Findings and Conclusions we issued a Declaratory Judgment on July 24, 2009
finding that Penn Prime owed no obligation to the Plaintiffs or to Ms. Dolegowski. On August 3, 2009 Plaintiffs filed a Motion for
Post-Trial Relief seeking a determination that Penn Prime owes the Plaintiffs a duty to provide liability coverage. On August 19,
2009 we denied the Plaintiffs’ Motion for Post-Trial Relief. On August 21, 2009 the Plaintiffs served us with their Notice of Appeal
and we now write this Opinion in support of our Declaratory Judgment determination that Penn Prime does not owe Plaintiffs a
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duty to provide liability insurance coverage.
Plaintiffs allege that we committed five errors when we issued the August 19, 2009 Order of Court. Plaintiffs first complain that

we failed to follow “the law of the case.” The Law of the Case Doctrine referred to by Plaintiffs provides that if an appellate court
has considered and decided a question on appeal, neither that appellate court, nor any trial court may revisit that question during
another phase of the same case. PPG Indus., Inc. v. Commonwealth Bd. Of Fin., 567 Pa. 580, 790 A.2d 261, 267 n. 11 (2001).
Plaintiffs attempt to apply this doctrine is misplaced, because the Motion for Summary Judgment was heard at the trial court level,
and the Doctrine of the law of the case, “significantly…applies only to the actions of an appellate court….” Gateway Towers
Condominium Ass’n v. Krohn, 845 A.2d 855, 861 (Pa.Super. 2004). Because an appellate court did not hear or rule on the Motion for
Summary Judgment, the law of the case had not been established and we were free to visit the issue of Penn Prime’s obligation to
provide coverage to the Plaintiffs.

Although the preceding paragraph is the strict legal meaning of the term “law of the case,” it is likely that Plaintiffs are inter-
preting the term in a slightly different manner. Plaintiffs likely use the term “law of the case” to mean that the undersigned can-
not overturn the ruling of a judge with coordinate jurisdiction. Even assuming Plaintiffs’ looser interpretation of the term, our deci-
sion was not in error. A Motion for Summary Judgment is seeking a finding from the court that “no genuine issue of…fact…could
be established” or that a “party has failed to produce…facts…to be submitted to a jury.” Pa.R.C.P. No. 1035.2(1-2). However, a
Motion for Declaratory Judgment is seeking for the court to determine “rights, status and other legal relations…” in a case. 42
Pa.C.S. §7532. While a different judge at the trial court level determined that Summary Judgment was not appropriate in this case
because there could be issues of fact to be decided by a jury, our Declaratory Judgment relating to the rights of Plaintiffs in this
case does not contradict or overrule the prior judge’s finding. Therefore, even by an informal definition of the “law of the case,” it
had not been established in this case and our ruling did not go against it.

Because the law of the case had not been established, we did not commit an error by failing to follow it.
Plaintiffs’ next four allegations of error are all related to the Penn Prime policy. Plaintiffs’ second allegation of error is that our

decision was against the evidence, which showed that the Penn Prime insurance policy contained provisions that could reasonably
be interpreted to potentially bring the claims being made against Keystone and Mr. Ball within the terms of the Penn Prime poli-
cy. Plaintiffs’ third allegation of error is that our decision was against the evidence, which showed that the Penn Prime insurance
policy contained ambiguities regarding coverage of Keystone and Mr. Ball relative to the claims of Ms. Dolegowski. Plaintiffs’
fourth allegation is that we erred in failing to find that the Penn Prime policy contained provisions that could cover Keystone and
Mr. Ball for the claims made against them by Ms. Dolegowski. Plaintiffs’ fifth allegation is that we erred by failing to resolve any
ambiguities in coverage against Penn Prime.

Plaintiffs allege that there are ambiguities in the Coverage Document and therefore the ambiguities should be resolved to pro-
vide coverage for Plaintiffs. (Concise Statement alleged errors Nos. 3 and 5). It is true that when a court determines that ambigu-
ous language exists in an insurance contract, the ambiguity must be resolved against the insurer and be construed to provide cov-
erage to the insured. Rusiski v. Pribonic, 511 Pa. 383, 515 A.2d 507 (1986). We disagree that the Coverage Document is ambiguous.
Our discussion below of Plaintiffs’ other allegations explains how Plaintiffs clearly and unambiguously are excluded from coverage.

Plaintiffs allege the Coverage Document contains provisions that could cover them. (Concise Statement alleged errors Nos. 2 and
4). They argue the fire truck is covered because it is “mobile equipment” and not an “auto” as those terms are defined in Penn
Prime’s Coverage Document. Interpretation of an insurance contract is a task performed by the court, rather than by a jury. Madison
Const. Co. v. Harleysville Mut. Ins. Co., 557 Pa. 595, 735 A.2d 100 (Pa. 1999). Case law guides us that in interpreting an insurance
document, we should “…try to read policy provisions to avoid ambiguities…and not torture language to create them.” Mitsock v. Erie
Ins. Exchange, 909 A.2d 828, 831 (Pa.Super. 2006) citing Brosovic v. Nationwide Mut. Ins. Co., 841 A.2d 1071, 1073 (Pa.Super. 2004).
The Auto Liability section of the Coverage Document is the applicable portion of the Coverage Document in this case. Plaintiffs’ own
insurance company, Nationwide, denied coverage to Plaintiffs on the basis that the fire truck was a “Non Owned Auto.” (Stipulated
Facts No. 57). Further, the fire truck at issue is listed on the Auto schedule of the Coverage Document. (Stipulated Facts No. 69). The
fire hose struck by Ms. Dolegowski is not included in the definition of Mobile Equipment in the Coverage Document. (Stipulated
Facts No. 74). Considering these facts in concert with the definitions in both the Mobile Equipment and Auto sections of the Coverage
Document creates a clear understanding that the fire truck is an auto and the hose was simply a piece of equipment being carried
by that auto. Therefore, the Auto section of the Coverage Document is the portion of the document to determine coverage for the
Dolegowski suit. To accept Plaintiffs’ position that the Coverage Document is ambiguous regarding the classification of the fire truck
would be torturing the language of the Coverage Document to create an ambiguity.

When reading the Auto section of the Coverage Document, the question of whether Penn Prime owes a duty of coverage to
Plaintiffs becomes clear. The Penn Prime Coverage Document defines a Covered Party (in addition to West Park) as:

(1) Anyone else is a Covered Party while using with your permission a Covered Auto you own, hire or borrow except:

. . .

(ii) Someone using a Covered Auto while he or she is working in a business of selling, servicing, repairing or parking
Autos…

(Coverage Document §V(A)(3)(b)(1)(ii))

It is undisputed that Plaintiffs were driving the fire truck to use as a demonstration in an attempt to make a sale. (Stipulated Facts
Nos. 4, 27). Plaintiffs were engaged in the business of selling autos when they took the fire truck on the sales call and therefore are
not covered parties within the plain language of the Coverage Document.

The General Liability section of the Coverage Document excludes coverage for any personal injury arising from the “entrust-
ment to others of an Auto.” (Coverage Document §III(A)(2)(g)). However, this exclusion does not apply to injury arising out of the
operation of any of the equipment listed in paragraphs (f)(1-3) of the Mobile Equipment definition. (Coverage Document
§III(A)(2)(g)(5)). Plaintiffs argue that they are entitled to coverage because the fire hose struck by Ms. Dolegowski is a piece of
mobile equipment. We do not need to reach the question of whether the hose is mobile equipment, because the language of the
Coverage Document is clear that coverage will only be extended when the injury results from the operation of mobile equipment.
When Ms. Dolegowski struck the hose it was not in operation, nor was it even attached to the water pumping system, it was sim-
ply lying on the highway. (Stipulated Facts No. 8). Clearly, the exclusion regarding entrusted Autos applies to the alleged injuries
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in the Dolegowski suit.
Plaintiffs also make the argument that they are entitled to coverage because the General Exclusions do not apply to injuries

resulting from the handling of property. (Coverage Document §V(A)(5)). However, this exception to the exclusion is not applica-
ble because the hose was not being handled at the time the alleged injuries occurred.

BY THE COURT:
/s/Hertzberg, J.

Borough of McKees Rocks v.
Zoning Hearing Board of the Borough of McKees Rocks,

Kim Wisnesky and Ron Wisnesky, and
Workingmen’s Beneficial Union of West Park

Zoning

No. S.A. 09-000864. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—April 6, 2010

OPINION AND ORDER OF COURT
This appeal arises from the decision of the Zoning Hearing Board of the Borough of McKees Rocks (“Board”) dealing with a

building on Property located at 1210 Vine Street in the Borough of McKees Rocks, Allegheny County, Pennsylvania. The Property
has been owned by the Intervenor Workingmen’s Beneficial Union (“WBU”) since 1917 and is located in the R-1 district, a quiet
residential neighborhood. However, WBU’s use predates the Ordinance and is non-conforming since they use the Property as a pri-
vate club, a C-1 use. Applicants Kim and Ron Wisnesky are purchasing the building subject to zoning approval. They propose to
use it as a for profit group daycare for children with hours of operation of 7:00 a.m. to 6:00 p.m. The building would house two
groups with 12 children in each group. The evidence establishes that parking is limited and the proposed use will significantly
increase traffic in the area.

The Wisneskys filed an application for a special use on or about April 14, 2009. After a hearing on May 29, 2009, the Board grant-
ed it citing Ordinance 1330 Sections 5.700-c and 2.123. Both the Borough and WBU intervened. The Board found that a daycare
facility is a special use and that it is more compatible with the residential character than the current use. It is from that decision
that the Borough appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983).

Ordinance 1330 Section 5.700-c states that “a non-conforming may be changed to another nonconforming use only if such
change is more appropriate to the character of the District in which it is located as determined by the Zoning Hearing Board.”
Section 2.123 defines special use as “a use which because of its unique characteristics requires individual consideration in each
case by the Board before a zoning permit may be issued.” Special uses include schools, parks, playgrounds, firehouses, libraries
and municipal buildings. The Board determined that daycare centers fall under the category of school, park and playground.

The Borough alleges that the Wisneskys failed to provide sufficient evidence that the proposed use is more appropriate than the
former use. Specifically, they claim that they failed to fulfill the special use requirements of 5.106. Section 5.106 provides as follows:

Special uses, as enumerated in Schedule I, shall be permitted only upon authorization by the Zoning Hearing Board subsequent
to review by the Planning Commission, provided that such uses shall be found, by the Zoning Hearing Board, to comply with the
following requirements and other applicable requirements as set forth in this Ordinance.

a. That the use is a permitted special use as set forth in Schedule I hereof.

b. That the use is so designed, located and proposed to be operated that the public health, safety, welfare and convenience
will be protected.

c. That the use will not cause substantial injury to the value of other property in the neighborhood where it is to be located.

d. That the use will be compatible with adjoining development and the proposed character of the zoning district where it
is to be located.

e. That adequate landscaping and screening is provided as required herein.

f. That adequate off-street parking and loading is provided and ingress and egress is so designed as to cause minimum
interference with traffic on abutting streets.

g. That the use conforms with all applicable regulations governing the district where located, except as may otherwise be
determined for large-scale developments.

The Board erred in finding that the Wisneskys fulfilled the special use requirements of Section 5.106 because a daycare is not
a permitted special use in an R-1 District. Therefore, the decision of the McKees Rocks Zoning Hearing Board is reversed.

ORDER OF COURT
AND NOW, this 6th day of April, 2010, the decision of the McKees Rocks Zoning Hearing Board is reversed.

BY THE COURT:
/s/James, J.
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Hazel Baron and Brian K. Marshall v.
Zoning Board of the Borough of Pleasant Hills

and Borough of Pleasant Hills
Zoning

No. S.A. 09-000015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—May 24, 2010

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Borough of Pleasant Hills (“Board”) dealing with

Property located at 205 Clairton Boulevard in the Borough of Pleasant Hills, Allegheny County, Pennsylvania. The Property is
developed with a two-story building. There is a vacant office on the first floor and a residence on the second floor. It is located
along Route 51 in the Borough’s C-1 commercial district. The Property is owned by Appellant Hazel Baron, now deceased. On July
28, 2008, Appellant Brian K. Marshall, Hazel Baron’s nephew, applied for a variance from a provision of the Pleasant Hills Zoning
Ordinance (“Ordinance”). Section 374-88(C) of the Ordinance, entitled “Off Street Parking”, states that “[i]n any district, no lot
area shall be used for the parking and placing, either permanently or temporarily, of mobile homes, cap trailers, truck trailers,
office trailers, house trailers or storage trailers to park trucks on the Property.”

Appellant sought approval to park commercial trucks on the Property. Hearings were held and the Appellant provided testimo-
ny and evidence in support of the variance request. Appellant explained that four tractor trailers were being parked on the
Property, one belonging to him and two belonging to his employer, Walshak Truck Services. He also testified that he has been park-
ing trucks on the Property for thirty-two years. Appellant claims that he does not need a variance because he has been parking
trucks on the Property for thirty-two years. The Board denied the Appellant’s variance request. It is from that decision that the
Appellant appeals.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983). 

Appellant failed to meet the burden imposed by Section 910.2 of the Municipal Planning Code (“MPC”). Section 910.2 provides
that a variance applicant must satisfy the following criteria to be successful:

(1) That there are unique physical characteristics or conditions, including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that the
unnecessary hardship is due to such conditions and not the circumstances or conditions generally created by the provi-
sions of the zoning ordinance in the neighborhood or district in which the property is located.

(2) That because of the physical conditions, there is no possibility that the property can be developed in strict conformi-
ty with the provisions of the zoning ordinance and that authorization of a variance is therefore necessary to enable the
reasonable use of the property.

(3) That such unnecessary hardship has not been created by the appellant.

(4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the prop-
erty is located, nor substantially or permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare.

(5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification of the regulation in issue.

53 P.S. §10910.2.

Appellant did not present any testimony that the Property possesses unique physical characteristics or conditions which create
an unnecessary hardship in developing it. Furthermore, Appellant failed to prove that the Property could not be developed in con-
formity with the Ordinance. To the contrary, the Property has a building on it which houses both a residential and a commercial
use. The Appellant did not present evidence that the requested variance would not alter the essential character of the neighbor-
hood. Parking of tractor trailers is prohibited and even though Route 51 is a busy corridor, it would alter the essential character of
the neighborhood. The Appellant did not present evidence that the requested variance would represent the least modification nec-
essary to afford relief. The Board correctly denied the variance request finding that the Appellant failed to satisfy the criteria for
53 P.S. §10910.2.

Appellant testified that he has been parking trucks on the Property in good faith for thirty-two years without complaint from
the Borough and therefore is entitled to a variance by estoppel.

To establish a variance by estoppel, the property owner must prove:

(1) The municipality’s failure to enforce the ordinance for a long period of time;

(2) that the municipality knew, or should have known, of the illegal use and “actively acquiesced” in the illegal use;

(3) reliance by the owner on the appearance of regularity that the municipality’s inaction has created;

(4) hardship created by cessation of the illegal use; and

(5) that the variance will not be a threat to the health, safety or morals of the community.

Springfield Twp. v. Kim, 792 A.2d 717, 721 (Pa. Cmwlth. 2002). Factors under the variance by estoppel theory must be established
by clear, precise and unequivocal evidence. Id. The mere showing that a municipality has failed to enforce the law for a long peri-
od of time is insufficient in itself. Skarvelis, supra. The Board properly determined that the Appellant is not entitled to a variance
under the doctrine of variance by estoppel. A review of the facts shows that the Property has been used for the parking of tractors
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and trailers for several years. However, a 1978 Memorandum Opinion of the Pleasant Hills Planning Commission states that the
tenant and the Property owner mutually agreed to ensure that the Property would not be used for the parking of tractor trailers.
Therefore, Appellant’s argument that he innocently relied on the Borough’s acceptance of the parking situation, has no merit.
Further, Appellant has not claimed to have made any expenditures in reliance of the parking situation.

Appellant also claims that he has established a continuous nonconforming use that started prior to the enactment of the appli-
cable zoning ordinance. However, Appellant has not set forth any evidence that his proposed use of truck parking was ever a per-
mitted use for the Property. Therefore, the Board correctly found that the Appellant was not entitled to any relief.

Based upon the foregoing, the Board’s decision is affirmed and the Appeal is dismissed.

ORDER OF COURT
AND NOW, this 24th day of May, 2010, based upon the foregoing Opinion, the Zoning Board of the Borough of Pleasant Hills’

decision is affirmed and the Appeal is dismissed.

BY THE COURT:
/s/James, J.

Thomas Mills and Ronald Stall v.
City of Pittsburgh Zoning Board of Adjustment,
Stephen Tobe; and SM Tobe Enterprises, LLC

Zoning

No. S.A. 09-001311. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 17, 2010

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with Property

located at 816 Saint James Street in the Shadyside section of the City of Pittsburgh. Currently located on the Property is a two and
one-half story, single-family dwelling owned by Intervenor Stephen Tobe and SM Tobe Enterprises, LLC (“Tobe”) and is located
in an R1D-VL Zoning District. The Appellants are Thomas Mills and Ronald Stall, owners of adjacent property located at 814 Saint
James Street. Tobe purchased the Property in April of 2009 intending to substantially renovate it and was issued a building per-
mit in June of 2009. After partially constructing a ten feet by ten feet and twelve feet high sunroom addition, Tobe was stopped by
the building inspector because it violated the setback requirements of the City Zoning Code Section 903.03.A.2. Tobe submitted an
application seeking a dimensional variance from that Code section which was granted by the Board. It is from that decision that
the Appellants appeal.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983). 

The Board’s findings are not supported by the evidence in this case. Section 903.03.A.2 of the Code sets the site development
standard for the minimum rear setback at 30 feet in the R1D-VL Zoning District. The Board determined that the Intervenor pre-
sented sufficient evidence to support the granting of a dimensional variance.

Section 922.09.E provides that an applicant must satisfy the following criteria to be successful in securing a variance:

(1) That there are unique physical characteristics or conditions, including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that the
unnecessary hardship is due to such conditions and not the circumstances or conditions generally created by the provi-
sions of the zoning ordinance in the neighborhood or district in which the property is located.

(2) That because of the physical conditions, there is no possibility that the property can be developed in strict conformi-
ty with the provisions of the zoning ordinance and that authorization of a variance is therefore necessary to enable the
reasonable use of the property.

(3) That such unnecessary hardship has not been created by the appellant.

(4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the prop-
erty is located, nor substantially or permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare.

(5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification of the regulation in issue.

Section 922.09.E

The Board determined that Tobe’s property contains unique physical circumstances or conditions which cause unnecessary
hardship and that the unnecessary hardship is due to those conditions. They concluded:

The existing structure was built before this Code was enacted. The structure had a rear yard setback of 20 ft, where this
Code requires 30 ft for new construction. This physical circumstance would create an unnecessary hardship, as the
[Applicant] seeks to improve and enhance the structure located on the Subject Property.

See Board’s decision Exhibit “A”, Conclusion of Law 4a.
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The Pennsylvania Supreme Court dealt with similar issue in Larsen v. Zoning Board of Adjustment of the City of Pittsburgh, 672
A.2d 286 (Pa. 1996). In that case, there was a similar fact pattern including a rear addition that would encroach upon a 30-foot rear
setback. The property owners wanted to build a deck on the rear of their house that would result in a 12 foot setback. The Court
determined that “the mere desire to provide more room for a family member’s enjoyment fails to constitute the type of ‘unneces-
sary hardship’ required by the law of this Commonwealth.” Id. at 290. Similarly, in this case, Tobe testified that the sunroom addi-
tion would “help sell the property”. This is not “unnecessary hardship.”

Regarding the second requirement, the Board stated that “[t]he [Applicant] would be barred from building a rear addition to
his property if he strictly conformed to the rear yard setback requirements found in the Code.” See Board’s Conclusion of Law 4b.
However, because there is a usable house on the Property, it is already fully developed in conformity with the Code. Tobe’s only
limitation is that his addition may not encroach the setback.

As to the third requirement, the Board found that Tobe did not create the hardship because the property was nonconforming at
the time of the Amendment of the Code concerning rear yard setback requirements. However, Tobe testified that the sunroom addi-
tion became necessary only after he remodeled the kitchen. Additionally, Tobe partially constructed the sunroom addition before
he applied for a variance. The Commonwealth Court has found that an alleged hardship raised after construction is commenced
without a variance is the creation of the owner. Doris Terry Revocable Living Trust v. Zoning Board of Adjustment, 873 A.2d 57, 64
(Pa. Cmwlth. 2005).

The Board also determined that the variance will not alter the essential character of the neighborhood or be detrimental to the
public welfare. However, Appellant Thomas Mills testified that Tobe’s proposed sunroom addition would effect his privacy because
he also has a sunroom. Additionally, Tobe’s proposed sunroom addition would reduce the size of his large backyard, a defining char-
acteristic of the neighborhood.

Finally, the Board determined that the variance represents the minimum variance that will afford relief. They explained that
because Tobe removed a 5 feet wide deck to build the sunroom, he only seeks 5 more feet which is a minimum dimensional vari-
ance. However, the evidence does not support this finding. The record does not state that Tobe’s house had a 5 foot deck. In fact,
both Mr. Mills and Mrs. Carol Kamin testified that there was no deck behind the house only a small platform with steps leading to
the backyard. Tobe’s contractor, Roman Gluzman testified that he removed a deck that was approximately four to five feet high
from ground level.

Based upon the foregoing, the Board incorrectly granted a dimensional variance in this case and their decision is reversed.

ORDER OF COURT
AND NOW, this 21st day of June, 2010, based upon the foregoing Opinion, the decision of the City of Pittsburgh Zoning Board

of Adjustment is reversed.

BY THE COURT:
/s/James, J.

Loretta J. Wahl v.
Drew Perkins

Recusal

1. Mother sought to transfer a custody action from California to Pennsylvania, alleging that she and the children had moved to
Pennsylvania. Litigation was still proceeding, however, in California with the trial court in California declining to relinquish juris-
diction. Mother also requested accommodations under the Americans with Disabilities Act, alleging that she was disabled by “legal
abuse syndrome.” She had filed a contest to the registration of the out-of-state order, but never appeared before the Court at the
scheduled argument time. She later presented a request to participate in the rescheduled court proceeding by telephone and after
the argument, her contest was denied. She scheduled a request for reconsideration but failed to appear at the scheduled argument
time.

2. Mother then filed a federal lawsuit against the presiding judge in Allegheny County, alleging that there had been a violation
of her Americans with Disabilities rights. She requested that a different judge be assigned to her matter. This request was denied.

3. The issue of recusal requires a determination as to whether or not a substantial reasonable doubt exists as to the judge’s abil-
ity to preside impartially in a matter. The determination is left to the assigned judge’s discretion. In the matter before the court,
the trial court had never seen either party and did not have a bias for or against either party. He had played no role in determin-
ing whether Mother’s request for accommodations was appropriate as this was an administrative decision made by the court
administration.

4. The presiding court reminded us that unfounded charges of prejudice or unfairness made against a judge in the trial of a
cause must not cause unfair delays in the legal process. The mere institution of a lawsuit against the judge is not a compelling rea-
son for the judge to be disqualified. Misconduct on the requesting party’s part should not result in giving such party the power to
select a judge to hear the matter.

(Christine Gale)

Loretta J. Wahl, Pro Se for appeal.
C. Kurt Mulzet for Plaintiff/Wife.
Jay A. Blechman for Defendant/Husband.
No. FD 06-9228-003.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—April 23, 2010
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OPINION
Plaintiff Loretta J. Wahl [“Mother”] submitted a petition styled “Petitioner’s Petition to Disqualify Judge David N. Wecht.”1 This

Opinion addresses Mother’s request.

Background and Procedural History
This case first appeared before this Court on January 26, 2006, when Mother’s former attorney presented a “Petition to Seek

Transfer of Jurisdiction.” Mother sought to transfer a custody action from California, where she and Defendant Drew Perkins
[“Father”] had resided and where the parties’ litigation had been proceeding. Mother alleged that she and the children had now
moved to Pennsylvania.

In accordance with the Uniform Child Custody Jurisdiction and Enforcement Act, 23 Pa. C.S.A. §§ 5401 et seq. [“UCCJEA”], this
Court (with copies to the parties) contacted the California judge, who indicated that litigation was still proceeding in California.
On March 10, 2006, Mother’s then-attorney presented a second petition to transfer jurisdiction. Again, this Court (with copies to
the parties) contacted the California judge. That judge replied that a hearing was scheduled in California for June 2006, and
accordingly declined to relinquish jurisdiction. This Court could not assume jurisdiction over the custody litigation unless and until
the California court was willing to relinquish it. 23 Pa. C.S.A. at § 5423 (a).

Neither party sought substantive relief from this Court for over three years thereafter.2 Apparently, the parties continued liti-
gation in California. Then, in August 2009, a non-lawyer “advocate” working for Mother began approaching various members of
the court staff to indicate that Mother wanted some accommodation(s) under the Americans with Disabilities Act, 42 U.S.C.A.
§§12101 et seq. [“ADA”]. On her accommodation request submitted to Court administration, Mother alleged that she was disabled
by “legal abuse syndrome.”3 In the meantime, Mother filed several papers with the Department of Court Records, but never pre-
sented them in this Court. These filings included a Petition for Custody Contempt (August 3, 2009), a second Petition for Custody
Contempt (August 9, 2009), and a praecipe for a hearing to contest the registration of a foreign order (August 26, 2009). On August
19, 2009, court administration informed Mother that she was not entitled to a hearing on her ADA request. Also on August 19,
Mother’s then-attorney presented a Petition for Leave to Withdraw. No one appeared to oppose, and this Court granted the Petition.

On September 22, 2009, Mother filed a “Contest to the Validity of Registered Out-Of-State Custody Order” with the Department
of Court Records, but never presented it to this Court. Mother gave notice that she would present a “(Proposed) Order Regarding
Petitioner’s Application for Hearing Date Pursuant to 23 Pa. C.S.A. 5445 (d)” before this Court in September 29, 2009 Motions ses-
sion. On that date, Mother failed to appear, but Father’s attorney did. Indeed, Mother has never appeared in person before the
undersigned Member of this Court.

On October 27, 2009, court administration advised this Court that it was requesting that Mother be allowed to present a motion
via telephone on November 2, 2009, although court administration was not granting specific ADA accommodations for Mother.
Although advance leave of Court is required prior to presentation of argument or testimony by telephone,4 this Court consented to
the request, in deference to court administration. Accordingly, on November 2, 2009, Mother presented, via telephone, a
“Supplemental Application to Petitioner’s Previous Application for Hearing Date Pursuant to 23 Pa. C.S.A. 5445 (d).” Father’s
attorney appeared. After argument, Mother’s “supplemental application,” which sought generally to contest registration of
California orders, was denied.

Mother (or someone on her behalf) signed up to present another motion on December 16, 2009. However, on December 6, 2009,
Mother informed this Court by fax that she was withdrawing her motion because court administration had not granted her ADA
accommodation request. Mother then scheduled herself to present a Motion for Reconsideration on January 5, 2010. However,
Mother failed to attend the Motions session, although Father’s attorney did. The motion was denied.

On January 7, 2010, the undersigned member of this Court received a summons for a federal lawsuit commenced by Mother
against both the undersigned Judge and the Court of Common Pleas. Mother alleges that there has been a violation of her ADA
rights related to an unspecified and unstated disability. A motion to dismiss is pending.

Some time after the federal lawsuit was filed, Mother contacted the President Judge, requesting that a different judge be
assigned to her custody case. On February 16, 2010, the President Judge forwarded the request to the undersigned member of this
Court in the undersigned’s capacity as Administrative Judge for the Family Division. On February 23, 2010, a staff member wrote
to Mother to inform her of the proper procedure for requesting recusal.

Accordingly, on March 17, 2010, Mother or someone on her behalf signed up to present her “Petitioner’s Petition to Disqualify
Judge David N. Wecht.” Prior to the Petition’s presentation, Mother hired an attorney who argued the petition and advised that he
had been retained for the limited purpose of the recusal motion.5 This Court heard argument, took the petition under advisement,
and now issues this Opinion and Order.

Discussion and Analysis
When the issue of recusal is raised by a party, the judge must determine if there is “substantial reasonable doubt” as to the

judge’s ability to preside impartially. Steinhouse v. W.C.A.B., 783 A.2d 352, 356 (Pa. Commw. 2001). Only the judge being asked to
recuse may properly respond to the request, as recusal is a matter of individual discretion. Id. It is the duty of the assigned judge
to determine whether that judge can hear and dispose of the case fairly and without prejudice. Reilly by Reilly v. SEPTA, 489 A.2d
1291, 1300 (Pa. 1985). The judge’s determination of the issue is final unless there is an abuse of discretion. Id. at 1299. Our Supreme
Court also has mandated consideration of “the successful administration of justice,” warning that judges must guard against
unfounded charges of bias which might cause cases to be “unfairly prejudiced [or] unduly delayed.” Id.

This Court has considered its ability to preside impartially and is convinced that it can. This Court has never seen Mother or
Father. This Court has no bias for or against either party. To this Court’s knowledge, neither Mother nor Father has ever come
before this Court. Mother did appear via telephone on one occasion. She was treated the same as any other party would be treat-
ed in Motions session.

This Court realizes, candidly, that there is a credible argument that Mother’s interposition of a federal lawsuit against this Court
necessarily creates an appearance that this Court cannot be impartial. This is the principal argument that Mother’s attorney made.
After careful consideration, this Court disagrees.

The gravamen of Mother’s federal complaint appears to be that ADA accommodations were not provided to her. This Court
played no role in determining Mother’s ADA request as that decision is made by court administration.

In any event, from Mother’s federal complaint, it becomes clear that at least part of Mother’s reason for filing her federal suit
is that she was unhappy with this Court’s decision in denying her November 2, 2009 request for relief. If Mother disagreed with
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this Court’s November 2 Order, Mother could have moved for reconsideration, or, if appropriate, appealed this Court’s decision to
the Superior Court. Indeed, Mother did in fact sign up to present a motion for reconsideration, but she failed to appear for presen-
tation of that Motion. Instead, Mother filed a federal lawsuit against this state judge and this state court.

Mother’s tactic squarely implicates the problem of which our Supreme Court warned in Reilly. There, the Court emphasized that:

there is…an important issue at stake; that is that causes [of action] may not be unfairly prejudiced, unduly delayed, or
discontent created through unfounded charges of prejudice or unfairness made against the judge in the trial of a cause.
It is of great importance to the administration of justice that such should not occur. If the judge feels that he can hear and
dispose of the case fairly and without prejudice, his decision will be final unless there is an abuse of discretion. This must
be so for the security of the bench and the successful administration of justice. Otherwise, unfounded and ofttimes mali-
cious charges made during the trial by bold and unscrupulous advocates might be fatal to a cause, or litigation might be
unfairly and improperly held up awaiting the decision of such a question or the assignment of another judge to try the
case. If lightly countenanced, such practice might be resorted to, thereby tending to discredit the judicial system.

Reilly, 489 A.2d at 1299.

It is patent and obvious that our judicial process will implode if a litigant can obtain the recusal of a judge simply by filing suit
against the judge. The cases are legion. See, e.g., In re: Disqualification of Hunter, 522 N.E.2d 461, 462 (Ohio 1988) (litigant named
trial judge in two federal lawsuits); State v. Brown, 355 S.E.2d 614, 622 (W.Va. 1987) (defendant named trial judge in federal suit);
Smith v. Smith, 564 P.2d 1266, 1270 (Ariz. App. 1977) (husband in divorce named presiding judge in civil suit for damages).

Allowing a litigant to manufacture a judge’s recusal by filing a lawsuit against that judge permits litigants to engage in judge
shopping. It permits litigants to avoid adverse rulings without the necessity of engaging in the appellate process. This is a danger-
ous precedent. It should not be encouraged:

[T]here is a compelling policy reason for a judge not to disqualify himself at the behest of a party who initiates litigation
against a judge. In the absence of genuine bias, a litigant should not be permitted to “judge” shop through the disqualifi-
cation process. The orderly administration of justice would be severely hampered by permitting a party to obtain disqual-
ification of a judge through the expedient of filing suit against him.

Los v. Los, 595 A.2d 381, 385 (Del. 1991) (internal citation omitted).

Another Pennsylvania trial court stated:

The greatest possible caution should be exercised before a trial judge recuses himself for factors arising out of conduct
initiated by a party or its counsel, particularly where that conduct appears to be deliberate and improper or appears to
be calculated to initiate a dispute with the court. Misconduct should not be rewarded by (in effect) giving the wrongdoer
the power to select the judge or judges before whom it is willing to appear.

Sprague v. Walter, 22 Pa. D&C.3d 564, 580 (C.P. Phila. 1982).

It appears that Mother was unhappy with this Court’s denial of her motion and has opted to use a federal lawsuit as a pretext
to request this Court’s recusal. In a sense, the easier path would be for the undersigned to grant Mother’s petition and be done with
it. But this Court does not have that luxury. This Court is particularly concerned about the precedent that would arise. Any litigant
who is unhappy with a decision could file a lawsuit against the presiding judge in order to fabricate a reason for recusal. In a busy
Family Division, such actions would grind the judicial machinery to a halt. Chaos would ensue.

This Court will not contribute to such a result.
Although there is no Pennsylvania litigation pending between the parties currently, this Court is satisfied that it can hear and

dispose of such litigation without bias or prejudice if and when Mother returns to this Court. All cards are on the table.
An Order in accordance with this Opinion follows.

ORDER OF THE COURT
AND NOW, this 23rd day of April, 2010, following due consideration, and for the reasons set forth in the accompanying Opinion,

it is hereby ORDERED, ADJUDGED, and DECREED that Plaintiff ’s Petition to Disqualify Judge David N. Wecht is DENIED.

SO ORDERED.
BY THE COURT:
/s/Wecht, A.J.

1 Mother has proceeded pro se at most times relevant to this Opinion and Order. Her instant Petition was submitted pro se. Prior
to argument, Mother retained Kurt Mulzet, Esquire, who indicated he was appearing solely for the purpose of presenting Mother’s
recusal petition. This Court expresses no opinion herein as to whether a lawyer can limit his or her appearance in such a fashion
or whether, instead, a motion for leave to withdraw is required.
2 Mother did present “Petitions for Issuance of Subpoenas” through her then-attorney on March 18, 2008, December 17, 2008,
January 13, 2009, and January 23, 2009. Those petitions requested subpoenas to be issued to take depositions of Pennsylvania res-
idents for use in the California custody litigation. This Court granted those petitions.
3 Mother’s non-lawyer “advocate” claimed to represent an organization styled “Legal Victims Assistance Advocates, LLC.” The
“advocate’s” fax cover sheet referred to the organization’s website, www.lvaallc.com (last checked April 23, 2010).
4 See, e.g., Pa. R.C.P. 1930.3.
5 See supra note 1.
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Barry P. Kent v. Louise E. Kent
Equitable Distribution—Alimony—Home Schooling

1. The parties were married for over seventeen years and were the parents of two minor children. During the marriage, the par-
ties had made a decision for the wife to cease her employment as a public school teacher in order to remain at home and home
school the children. The parties made significant changes in their financial lifestyle in order to accommodate this decision.

2. When the parties separated and were divorcing, the wife requested that she receive alimony so as to remain at home and con-
tinue home schooling the children. The trial court denied this request and determined that the wife needed to return to the work
force and become self-supporting. The court opined that the joint agreement made during the marriage that the wife would be
unemployed and remain home to home school the children was a decision that was made based on the fact that the parties enjoyed
an intact marriage and were able to make sacrifices when only one household was being maintained. This decision was not akin to
an enforceable oral contract between the parties. Alimony was awarded based on what the wife’s alleged and reasonable needs
were and only for a duration that would facilitate her return to the work force. Had the wife’s request been granted, her return to
the work force would have been delayed for such a significant time that it would render her finding employment at that time much
more difficult.

3. The wife’s argument that the children had benefited from home schooling was not persuasive as no evidence was presented
that the children would suffer academically or socially if they were moved to a traditional educational setting. The wife’s request
would also render neither party able to accumulate funds for their children’s college educations or for the parties to save mean-
ingfully for their own retirement. Based on the fact that the parties were separating and divorcing, the prior decision regarding
home schooling was no longer sustainable.

(Christine Gale)
Avram Y. Rosen for Plaintiff/Husband.
Deborah L. Lesko for Defendant/Wife.
No. FD 05-009452-008.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Bubash, J.—February 3, 2010.

Mahendra Shukla v. Suman Pandey
Equitable Distribution—Earning Capacity—Child Support

1. The parties were married in India in 1998 and their child was born in 1999. They separated in 2005 when the wife took the
child to India for several months and returned without the child as the child’s passport had expired. The husband retrieved the
child and returned with the child to the former marital residence. A divorce decree was issued in 2007, with the wife remarrying
and obtaining employment with an annual salary of $90,000. She then bore another child with her second husband and quit her
employment. She testified that her earning capacity was more than a prior earning of $25,000 that she enjoyed but less than the
most recent earning of $90,000. The husband also remarried and then moved to Norway. He had enjoyed earnings of approximate-
ly $85,000 but was unemployed at the time of trial.

2. Both parties testified as to their present difficulties in obtaining lucrative employment with the court determining that each
enjoyed earning capacities of approximately $30,000. An equal distribution of the marital estate was ordered. The wife’s purport-
ed dowry payments were not considered as a large portion of the payment was allegedly made to the husband’s parents with the
remainder being reflected in the parties’ investments that were considered in equitable distribution.

3. The wife’s request for the application of the nurturing parent doctrine so as to avoid imputing her with any earning capaci-
ty was denied as the wife had enjoyed a long employment history and admitted to an earning capacity. There was no evidence as
to the unavailability of third parties who could provide child care while the wife would be employed. Further, the wife was engaged
in an active employment search and intended to return to the work force. The wife’s request for reimbursement of summer camp
fees for the child while the child was in India was denied after consideration of the husband’s expense in traveling to and from
India to retrieve the child.

(Christine Gale)
Timothy J. Gricks for Plaintiff/Husband.
Hilary Kinal for Defendant/Wife.
No. FD 05-00812-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J.—May 4, 2010.
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David Walter and Helen Walter v.
The United States of America

Internal Revenue Code 6511

No. 09-420. In the United States District Court for the Western District of Pennsylvania, Civil Action.
Mitchell, J.—December 16, 2009.

MEMORANDUM OPINION

Currently before the Court are cross-motions for summary judgment. For the reasons that follow, the motion for summary judg-
ment submitted on behalf of Plaintiffs (Docket No. 17) will be granted and the motion for summary judgment submitted on behalf
of Defendant United States of America (Docket No. 19) will be denied.

Plaintiffs, David Walter and his wife Helen Walter, bring this action against the United States of America pursuant to 28 U.S.C.
§ 1346(a)(1), seeking to recover federal income taxes for tax year 2002 in the amount of $5,670 that were overpaid yet not refund-
ed by the Internal Revenue Service (IRS). The United States opposes the refund on the ground that the statute of limitations for
requesting it has expired.

Facts1

Prior to the 2002 tax year, David Walter prepared Plaintiffs’ joint federal income tax returns, Helen Walter reviewed them, and
the Plaintiffs signed and filed those tax returns. David Walter originally prepared paper returns and mailed them to the IRS. In
the years leading up to the 2002 tax year, he prepared the returns electronically using the computer program “Quicken,” and
Plaintiffs submitted them online.

For the 2002 tax year, David Walter made two estimated tax payments of $4,939: one in the first quarter of 2002 and one in the
second quarter of 2002. Both payments were made from a bank account at Dollar Bank in his name only. Plaintiffs did not make
any additional estimated tax payments for the 2002 tax year. In the beginning of 2003, David Walter prepared Plaintiffs’ federal
income tax return for the 2002 tax year using Quicken. After David Walter completed the 2002 federal income tax return, Helen
Walter reviewed it, and Plaintiffs filed it electronically using Quicken.

Plaintiffs’ 2002 federal income tax return was rejected by the IRS because it contained an inaccurate social security number.
David Walter corrected this error and attempted to electronically resubmit the joint 2002 federal income tax return to the IRS.
Unlike previous years, David Walter did not get a message acknowledging that the 2002 federal income tax return had been accept-
ed and filed. Although David Walter knew that the 2002 federal income tax return had not been accepted and filed, he took no fur-
ther steps to deal with the situation.

In 2004, David Walter prepared a federal income tax return for the 2003 tax year that claimed credit for the refund that
Plaintiffs had requested on the return that they had attempted to file for the 2002 tax year. Plaintiffs’ 2003 federal income tax
return was rejected by the IRS. At that point David Walter became angry and decided not to file a federal income tax return or pay
any federal income taxes for the 2003 tax year. See also D. Walter Dep. at 28.2

David Walter did not file federal income tax returns or pay federal income taxes for the 2003, 2004, and 2005 tax years. The IRS
sent Plaintiffs notices of deficiency for the 2002, 2003, 2004, and 2005 tax years, which they ignored. On June 20, 2005, the IRS sent
David Walter a notice of levy. He ignored that notice.

In February 2006, the IRS began to levy on dividends that David Walter received on the stocks held in his Morgan Stanley
account to satisfy Plaintiffs’ estimated deficiency for the 2002 tax year. With respect to the 2002 tax year, the IRS has since returned
all the funds that it levied.

David Groetsch, David Walter’s broker at Morgan Stanley, repeatedly told David Walter that he needed to get help to
resolve his problems with the IRS. Groetsch recommended that Plaintiffs hire attorney James Carney to prepare their delin-
quent returns. For a number of months, David Walter took no action on David Groetsch’s recommendation. In November 2006,
David Walter followed David Groetsch’s recommendations and enlisted the help of James Carney to deal with his problems
with the IRS.

In November 2006, following a telephone conversation with David Walter, Carney met with David and Helen Walter at the
Walters’ home. Carney sent the Walters a letter agreement explaining how he would proceed to represent them. David Walter read
the letter, understood its terms, and he and Helen Walter signed it. In addition, Plaintiffs signed the power of attorney form that
the IRS requires. See also D. Walter Dep. at 38-39; Docket No. 20 Ex. B.

Carney took charge of preparing the Walters’ state and federal income tax returns for the 2002 tax year and subsequent tax
years.3 He also took charge of getting records of the Walters’ income from their broker, their banks, David Walter’s employer, and
companies in which David Walter owned stock. Carney wrote letters requesting those records, which David Walter signed. David
Walter also went to a former employer to obtain some records.

In June 2007, Carney filed the Walters’ federal income tax return for the 2002 tax year. This return showed three estimated tax
payments of $4,939. In September 2007, Carney refiled the Plaintiffs’ 2002 federal income tax return at the request of the IRS. The
Plaintiffs’ 2002 federal income tax return requested a refund of $10,609. However, the Walters would only have been entitled to a
$5,670 refund had the 2002 return been timely filed because they had made only two estimated tax payments of $4,939 rather than
three such payments.

From January 2000 (and likely earlier) to November 2006 when Carney became involved, the only people authorized to act on
Plaintiffs’ behalf with respect to financial affairs were: (1) David Walter, who was authorized to handle Helen Walter’s financial
affairs during this time; and (2) David Groetsch, who was authorized to execute transactions, as instructed by David Walter, on his
account at Morgan Stanley during this time. Carney was authorized to act on Plaintiffs’ behalf with respect to preparing and filing
federal and state income tax returns beginning in November 2006 and continuing to the present. Pursuant to such authority, Carney
has prepared federal and state income tax returns for the Plaintiffs for the years 2002 through 2008. Neither David nor Helen
Walter has ever had a guardian appointed for him or her.

On January 23, 2008, the IRS sent the Walters a letter denying their claim for a refund of $5,670 for the 2002 tax year because
the return had been filed more than three years after its April 15, 2003 due date. Carney filed a timely appeal of the denial of the
claim for refund. As part of that appeal, the Walters provided a letter from their family physician, Dr. Vincent Balestrino. The IRS
never ruled on this appeal.
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The Walters petitioned the Tax Court to redetermine the notices of deficiency for the 2003 and 2004 tax years. Those cases in
Tax Court were resolved with a stipulated decision.

Carney then filed the complaint in the instant tax refund suit. The Walters had paid their federal tax liability for the 2002 tax
year in full in 2002, prior to filing the instant tax refund suit. The Walters did not pay either their 2003 or 2004 federal tax liabili-
ty in full prior to filing the instant suit. Following the resolution of the Tax Court cases but after the instant suit was filed, the IRS
collected the amounts of principal, penalties, and interest due for the 2003 and 2004 tax years.

Helen Walter is 71 years old. She has suffered from Stiff Person’s Syndrome for at least seven years. She has also suffered
from depression for at least seven years. She has also suffered from short-term and long-term memory loss for a number of
years.

David Walter is 72 years old. He has suffered from extreme clinical depression for at least seven years. He also suffers from
diabetes.

David Walter was by training a design engineer. After he lost his job at Matthews International in 1996 because of frequent
absences from work to take care of Helen Walter, he found employment as a school bus driver. David Walter was employed as a
school bus driver by the Penn Hills School District from 1996 through 2006, when he was forced to quit in part because of his dia-
betes. During this time, he worked five days a week, four hours a day. He drove to work each day. Throughout that time, he held a
commercial driver’s license, which he continues to hold today. David Walter keeps his commercial driver’s license because he says
that it was easier to keep that license than to revert to a regular license.

David Walter earned a total of $11,790 as a school bus driver in 2002. He opens the mail every two to three days. He pays his
and his wife’s bills online using Quicken, including bills for his credit cards, his wife’s credit card, gas, electric, phone, television,
utilities, his and his wife’s doctor, his and wife’s attorney, and his use of the Quicken program. Quicken does not pay bills automat-
ically. Rather, David Walter receives bills via U.S. mail, opens them, enters the bill into the Quicken program, enters the amount
to pay, then enters a password to submit the payment. He has paid his bills in this manner for more than a decade. He does not
have to do any calculations to pay the bills using Quicken.

Although David Walter does pay some bills on time (i.e., within a month of receipt), he normally pays his bills one to two months
late, and as much as three months late. He often delays paying bills until he gets second or third notices and/or threats to shut off
electricity and often incurs late charges. When he enters a bill into Quicken, it provides him with an estimated date that the pay-
ment will be delivered to the creditor. Based on the estimated payment date, he will sometimes go to the Post Office and submit
the payment via U.S. mail instead of using Quicken so that the bill is paid sooner.

None of the Walters’ utilities have ever been shut off as a result of late payments. Some of David Walter’s credit cards have
been “shut off” for failure to make payments. When his credit cards are “shut off,” David Walter pays the credit card bills to
reactivate the credit cards. At his deposition, Walter stated that “I just procrastinate. I hate paying out money.” (D. Walter Dep.
at 36.)

David Walter has investments that consist of bonds, equities, and a trust fund for his grandchildren’s education. His investments
are held by David Groetsch, Walter’s broker at Morgan Stanley, who speaks with David Walter every one to three months. Groetsch
makes two types of transactions for Walter: (1) selling investments to raise cash, which Groetsch initiates at Walter’s request; and
(2) purchasing investments, which Groetsch recommends and Walter accepts. Since Walter’s retirement from his job as a school
bus driver, most of the transactions have involved selling investments. Before making any transaction, Groetsch always consults
with Walter, explains the proposed transaction, and obtains Walter’s approval.

David Walter has a bank account at Dollar Bank. At least once a week, he goes to an ATM and withdraws cash. He also
deposits checks using an ATM, including checks he receives from his broker. His pension check and the Walters’ Social Security
checks are deposited automatically into his checking account. He writes checks from his bank account to pay some of his daugh-
ter’s bills.

David Walter has handled all the household finances for him and his wife since approximately 1979. He pays all their
household bills from the bank account at Dollar Bank in his name. Helen Walter has separate money in a bank account at
National Bank in both their names. David Walter withdraws money from that account to pay for their vacations and for her
to play bingo. Helen Walter does not go shopping alone; David Walter, Helen Walter’s daughter, or Helen Walter’s sister takes
her shopping. When David Walter takes Helen Walter shopping, he pays for her purchases. When her daughter or sister take
her shopping, they charge her purchases to a credit card in her name; David Walter then pays that credit card bill using
Quicken.

During the period 1996 through 2006 when he worked as a school bus driver, David Walter signed and filed tax returns for the
Penn Hills School District/Municipality, consisting of a statement verifying that he had earned the amount of wages shown on the
statement and had taxes withheld from his pay. In addition, David Walter continued to pay many township, county, and school dis-
trict/municipality real estate taxes, although he did not pay all of those taxes.4

David Walter drives to the grocery store to buy food for him and his wife one to three times per week. He can do arith-
metic in his head, such as subtracting 62 from 71, but it takes him a while to do the calculation. He has a telephone answer-
ing service which he checks every two to three days; he returns most, but not all, of his phone calls. For example, he fre-
quently does not return Carney’s phone calls immediately because (a) he already knows what Carney wants; and/or (b) he
thinks that Carney is going to “chew him out.” He does not use email because he has forgotten the password to his email
account.

Procedural History
Plaintiffs filed this action on April 9, 2009. The complaint asserts jurisdiction pursuant to 28 U.S.C. § 1346(a)(1) and seeks: 1)

an order requiring the IRS to grant the refund in the amount of $5670; 2) an order requiring the IRS to apply this refund first to
the underpayment of taxes for 2003 and 2004;5 3) an order requiring the IRS to eradicate the assessment of penalties and interest
for such years; 4) an order requiring the IRS to refund the balance of the 2002 refund with interest; 5) an award of attorney’s fees;
and 6) an award of costs.

On October 31, 2009, the parties filed cross-motions for summary judgment.

Standard of Review
Summary judgment is appropriate “‘if the pleadings, depositions, answers to interrogatories, and admissions on file, together

with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judg-
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ment as a matter of law.” Woodside v. School Dist. of Philadelphia Bd. of Educ., 248 F.3d 129, 130 (3d Cir. 2001) (quoting Foehl v.
United States, 238 F.3d 474, 477 (3d Cir. 2001) (citations omitted)). In following this directive, a court must take the facts in the
light most favorable to the non-moving party, and must draw all reasonable inferences and resolve all doubts in that party’s favor.
Doe v. County of Centre, Pa, 242 F.3d 437, 446 (3d Cir. 2001); Woodside, 248 F.3d at 130; Heller v. Shaw Indus., Inc., 167 F.3d 146,
151 (3d Cir. 1999).

When the non-moving party will bear the burden of proof at trial, the moving party’s burden can be “discharged by ‘show-
ing’–that is, pointing out to the District Court that there is an absence of evidence to support the non-moving party’s case.” Celotex
Corp. v. Catrett, 477 U.S. 317, 325 (1986). If the moving party has carried this burden, the burden shifts to the non-moving party
who cannot rest on the allegations of the pleadings and must “do more than simply show that there is some metaphysical doubt as
to the material facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

The Supreme Court recently reiterated that:

A taxpayer seeking a refund of taxes erroneously or unlawfully assessed or collected may bring an action against the
Government either in United States district court or in the United States Court of Federal Claims. 28 U.S.C. §
1346(a)(1); EC Term of Years Trust v. United States, 550 U.S. 429, ——, and n. 2, 127 S.Ct. 1763, 1766 n. 2, 167 L.Ed.2d
729 (2007). The Internal Revenue Code specifies that before doing so, the taxpayer must comply with the tax refund
scheme established in the Code. United States v. Dalm, 494 U.S. 596, 609-610, 110 S.Ct. 1361, 108 L.Ed.2d 548 (1990).
That scheme provides that a claim for a refund must be filed with the Internal Revenue Service before suit can be
brought, and establishes strict timeframes for filing such a claim.

United States v. Clintwood Elkhorn Min. Co., 128 S.Ct. 1511, 1514 (2008). Specifically, section 7422(a) provides that:

No suit or proceeding shall be maintained in any court for the recovery of any internal revenue tax alleged to have
been erroneously or illegally assessed or collected, or of any penalty claimed to have been collected without authori-
ty, or of any sum alleged to have been excessive or in any manner wrongfully collected, until a claim for refund or
credit has been duly filed with the [IRS].

26 U.S.C. § 7422(a).

Statute of Limitations for Tax Refunds
Internal Revenue Code section 6511 provides that:

(a) Period of limitation on filing claim.—Claim for credit or refund of an overpayment of any tax imposed by this title in
respect of which tax the taxpayer is required to file a return shall be filed by the taxpayer within 3 years from the time
the return was filed or 2 years from the time the tax was paid, whichever of such periods expires the later, or if no return
was filed by the taxpayer, within 2 years from the time the tax was paid. Claim for credit or refund of an overpayment of
any tax imposed by this title which is required to be paid by means of a stamp shall be filed by the taxpayer within 3 years
from the time the tax was paid.

(b) Limitation on allowance of credits and refunds.-

(1) Filing of claim within prescribed period.—No credit or refund shall be allowed or made after the expiration of the
period of limitation prescribed in subsection (a) for the filing of a claim for credit or refund, unless a claim for cred-
it or refund is filed by the taxpayer within such period.

(2) Limit on amount of credit or refund.-

(A) Limit where claim filed within 3-year period.—If the claim was filed by the taxpayer during the 3-year period pre-
scribed in subsection (a), the amount of the credit or refund shall not exceed the portion of the tax paid within the
period, immediately preceding the filing of the claim, equal to 3 years plus the period of any extension of time for fil-
ing the return. If the tax was required to be paid by means of a stamp, the amount of the credit or refund shall not
exceed the portion of the tax paid within the 3 years immediately preceding the filing of the claim.

(B) Limit where claim not filed within 3-year period.—If the claim was not filed within such 3-year period, the amount
of the credit or refund shall not exceed the portion of the tax paid during the 2 years immediately preceding the fil-
ing of the claim.

(C) Limit if no claim filed.—If no claim was filed, the credit or refund shall not exceed the amount which would be
allowable under subparagraph (A) or (B), as the case may be, if claim was filed on the date the credit or refund is
allowed.

26 U.S.C. § 6511(a-b). “Read together, the import of these sections is clear: unless a claim for refund of a tax has been filed with-
in the time limits imposed by § 6511(a), a suit for refund, regardless of whether the tax is alleged to have been ‘erroneously,’ ‘ille-
gally,’ or ‘wrongfully collected,’ §§ 1346(a)(1), 7422(a), may not be maintained in any court.” Dalm, 494 U.S. at 602 (citation omit-
ted). A tax return that claims a refund is considered a “claim” for purposes of § 6511. 26 C.F.R. § 301-6402-3(a)(1, 5), (c).

2002 Tax Year
Plaintiffs’ tax return for the 2002 tax year claimed a refund and is thus governed by the limitations period contained in §

6511(b). The United States concedes that, if Plaintiffs had filed the return on time, they would have been entitled to a refund of
$5,670. (Joint Stip. ¶ 27.) However, Plaintiffs did not file the return until June 2007, more than four years after it was due on April
15, 2003. Section 6511 (b) limits the refund claim to the amount of tax that they paid in the immediately preceding three years, or
the time between June 2004 and June 2007. § 65 11(b)(2)(A). Since Plaintiffs did not pay any taxes during that time, they are not
entitled to a refund unless they can establish an exception to the limitations period imposed by § 6511 (b).

Section 6511(h) provides that:

(1) In general.—In the case of an individual, the running of the periods specified in subsections (a), (b), and (c) shall be
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suspended during any period of such individual’s life that such individual is financially disabled.

(2) Financially disabled.—

(A) In general.—For purposes of paragraph (1), an individual is financially disabled if such individual is unable to
manage his financial affairs by reason of a medically determinable physical or mental impairment of the individual
which can be expected to result in death or which has lasted or can be expected to last for a continuous period of not
less than 12 months. An individual shall not be considered to have such an impairment unless proof of the existence
thereof is furnished in such form and manner as the Secretary may require.

(B) Exception where individual has guardian, etc.—An individual shall not be treated as financially disabled during
any period that such individual’s spouse or any other person is authorized to act on behalf of such individual in finan-
cial matters.

§ 6511 (h).6

Revenue Procedure 99-21 “sets forth in detail the ‘form and manner’ in which proof of financial disability must be provided.”
Bova v. United States, 80 Fed. Cl. 449, 455 (Fed. Cl. 2008). The procedure provides that the following statements are to be submit-
ted with a claim for credit or refund of tax to claim financial disability for purposes of § 6511(h):

(1) a written statement by a physician (as defined in § 1861(r)(1) of the Social Security Act, 42 U.S.C. § 1395x(r)), quali-
fied to make the determination, that sets forth:

(a) the name and a description of the taxpayer’s physical or mental impairment;

(b) the physician’s medical opinion that the physical or mental impairment prevented the taxpayer from managing the
taxpayer’s financial affairs;

(c) the physician’s medical opinion that the physical or mental impairment was or can be expected to result in death,
or that it has lasted (or can be expected to last) for a continuous period of not less than 12 months;

(d) to the best of the physician’s knowledge, the specific time period during which the taxpayer was prevented by such
physical or mental impairment from managing the taxpayer’s financial affairs; and

(e) the following certification, signed by the physician:

I hereby certify that, to the best of my knowledge and belief, the above representations are true, correct, and
complete.

(2) A written statement by the person signing the claim for credit or refund that no person, including the taxpayer’s
spouse, was authorized to act on behalf of the taxpayer in financial matters during the period described in paragraph
(1)(d) of this section. Alternatively, if a person was authorized to act on behalf of the taxpayer in financial matters dur-
ing any part of the period described in paragraph (1)(d), the beginning and ending dates of the period of time the person
was so authorized.

Rev. Proc. 99-21, 1999-1 C.B. 960.

In conjunction with their claim for a refund, the Walters submitted a statement from their physician, Dr. Vincent Balestrino,
dated March 1, 2008. Dr. Balestrino stated as follows:

This is to advise that I have been the family physician for [the Walters] for over fifteen years. Both of them suffer
from extremely severe physical and emotional conditions.

Helen suffers from Stiff person’s Syndrome which is an extremely rare neurological disease. This disease is progres-
sive in nature. There is no cure for the disease. Typically, as in Helen’s case, the disease results in increasing inability
for the afflicted person to control their muscles and take physical actions. The disease has resulted in Helen being wheel-
chair dependent for the last several years. The disease is often accompanied by depression although it is not clear where
such depression is caused in a biological standpoint by the disease or whether it is the result of the suffering incurred by
... her affliction. This depression has been extremely severe in Helen’s case. In addition, Helen has suffered for a num-
ber of years from short term memory loss which along with the depression precludes her functioning in the manner that
one would expect for a healthy individual of her age. Indeed, she cannot be left alone by David and accordingly goes to
an adult day care center two or three days a week.

David suffers from diabetes. More importantly, he suffers from extreme clinical depression. It is probable that
the clinical depression was set off by his own physical condition, the difficulties in caring for someone who is an
invalid, and overall family problems stemming from the fact that the couple’s daughter has gone through bankrupt-
cy and has been forced to live with them (along with two minor children) for several years. In his case the depres-
sion results in inertia which often prevents him from performing the simplest everyday tasks such as answering the
telephone.

In the case of each patient, all of the above conditions have existed for the last six years (and many of them have
existed for a longer period of time.) None of these conditions can be cured; rather they will continue to grow worse as
time goes on.

It is my understanding from talking to David that prior to 2001 he had been doing and filing his own income tax
returns using Turbo Tax. In 2002, he prepared a tax return but was unable to file it [due] to a computer problem. Once
baffled by the computer problem, he did not take any further steps to file the return by sending in a paper return or
attempting to file again by computer. Although aware of the need to file tax returns, he made no attempts in the follow-
ing years to file returns but simply avoided the subject. He ignored (took no action on) various letters the IRS [sent] deal-
ing with the failure to file. He told his broker about the situation and was repeatedly advised to take some action to file
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returns but he did nothing. Ultimately, his broker retained an[] attorney to assist David and the attorney has in essence
prepared the missing returns.

It is my medical opinion, with a reasonable degree of medical certainty, that the above course of conduct by David
and his failure to file returns from 2002 onwards (until someone else took over the responsibility for him) was a result of
his clinical depression. Indeed, completely giving up on a problem and avoiding it is a frequent reaction of someone suf-
fering from clinical depression if that person encounters frustrations in any initial effort to do something.

It is my further medical opinion, with a reasonable degree of medical certainty that Helen has lacked for a good ten
years or more either the mental capacity or physical ability to handle any financial matters, let alone something as rela-
tively complicated as completing income tax returns.

(Docket No. 17 Ex. A.)

On November 3, 2009, Dr. Balestrino wrote the following letter, which Plaintiffs have submitted as a supplemental exhibit to
their motion:

This letter is to clarify my earlier letter from March 1, 2008 in regards to David A. Walter.

It is my medical opinion, with a reasonable degree of medical certainty that Mr. Walter has lacked since 2002 the
mental capacity to handle financial affairs (possessed by a normal person), let alone do something as relatively compli-
cated as completing and filing income tax returns.

This letter is also to certify that the statements contained in my letter of March 1, 2008 and this letter are true and
correct to the best of my knowledge, information and belief.

(Pl.’s Supp. Ex. 1.)7

The United States contends that: 1) Dr. Balestrino’s initial statement was insufficient because it did not state that David
Walter was incapable of managing his financial affairs and it did not include the required certification; 2) Plaintiffs cannot rem-
edy this defect by submitting Dr. Balestrino’s supplemental statement because they never submitted it to the IRS; 3) the facts
of record demonstrate that David Walter was able to and did manage his financial affairs during the relevant time period; and
4) because David Walter was authorized to act and did act on Helen Walter’s behalf in her financial matters, she is not finan-
cially disabled either.

Plaintiffs argue that: 1) the phrase “managing the taxpayer’s financial affairs” is not defined by Congress or the IRS, but the
purpose of the law is clearly to protect taxpayers who are unable by reason of physical or mental impairment to file their income
tax returns in the timely manner required by statute; 2) it is undisputed Helen Walter is incapable of managing her financial affairs
and the issue is whether David Walter was capable of managing her financial affairs for her since 2002; 3) David Walter had the
ability to manage his financial affairs for many years, but in 2002 he lost that ability because of his depression, as Dr. Balestrino
attests and David Walter corroborates; and 4) the record indicates that David Walter’s depression also affects his general ability
to pay his bills, manage his assets and communicate promptly with outside parties.

Strict Compliance with Revenue Procedure
The United States contends that strict compliance with Revenue Procedure 99-21 is required and that, absent such compliance,

a court cannot make a finding of financial disability under § 6511(h). However, the cases cited by the United States do not resem-
ble this case. In many of them, no physician statement was submitted at all. See Perkins v. Comm’r, 2008 WL 4977439, at *2-3 (Tax
Ct. Nov. 20, 2008); Glover v. United States, 2005 WL 1926614, at *2 (E.D. Mich. July 11, 2005) (no statement submitted, court held
hearing at which plaintiff failed to demonstrate that he met the tolling requirements); Bhattacharyya v. United States, 2005 WL
608269, at *3 (D. Or. Mar. 16, 2005) (no physician statement discussed or apparently submitted, complaint alleged only that plain-
tiff suffered from high blood sugar and was required to stay out of work for 60 days). See also Ibeagwa v. United States, 2009 WL
3172165, at *4 (N.D. Ill. Sep. 30, 2009) (plaintiff submitted an optometrist’s statement that his vision problem was correctable
which made no comment on his ability to manage his financial affairs); Green v. Comm’r, 2009 WL 1392625, at *3 & n.3 (Tax Ct.
May 19, 2009) (plaintiff submitted a letter from a clinical psychologist, but they are not recognized as “physicians” under 42 U.S.C.
§ 1495x(r)); Henry v. United States, 2006 WL 3780878, at *4 (N.D. Tex. Dec. 26, 2006) (two statements were submitted, but neither
was from a treating physician and they stated only that it was “possible” the plaintiff could not manage her financial affairs).8 No
case has ever held that a treating physician’s statement that contains a technical deficiency that is easily corrected is insufficient
under § 6511(h). On the contrary, there is a doctrine of allowing informal refund claims that are “deficient merely in one or two of
the technical requirements imposed by the Treasury regulation,” Commissioner v. Ewing, 439 F.3d 1009, 1015 (9th Cir. 2006) (cita-
tion omitted).

In this case, the United States argues that Dr. Balestrino’s letter contained two deficiencies: it did not state that David Walter’s
physical impairment prevented him from managing his financial affairs and it did not contain a certification. However, the clear
import of Dr. Balestrino’s letter was that David Walter’s clinical depression prevented him from managing his financial affairs: it
stated, inter alia, that “the depression results in inertia which often prevents him from performing the simplest everyday tasks
such as answering the telephone.” The letter also provided no reason to conclude that Dr. Balestrino would not certify that he was
giving a true, accurate and complete description of the Walters’ condition. To the extent the letter did not meet these technical
requirements, these deficiencies were remedied by Dr. Balestrino’s supplemental letter. Moreover, the IRS did not reject Dr.
Balestrino’s letter. Rather, it simply never addressed it.9

The United States cites no relevant authority to support its contention that Dr. Balestrino’s supplemental letter cannot be con-
sidered because it was not presented to the IRS first. It cites Dalm, 494 U.S. at 601-02, for the proposition that a refund claim must
first be submitted to the IRS. However, Plaintiffs did submit their refund claim to the IRS with Dr. Balestrino’s letter. Neither Dalm
nor any other case holds that the taxpayer may not remedy a technical defect by submitting a supplemental letter, particularly
when the IRS did not even reject the original letter.

The Court concludes that Plaintiffs have demonstrated that they substantially complied with Revenue Procedure 99-21 by pro-
viding Dr. Balestrino’s letter and that they have cured any technical deficiencies by submitting the supplemental letter. Therefore,
the Court need not consider the parties’ additional arguments that David Walter’s deposition testimony demonstrates (according
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to Plaintiffs) or undermines (according to the United States) his claim of financial disability. It is noted that the United States does
not cite any medical evidence, but refers only to David Walter’s deposition.10 Plaintiffs have complied with Revenue Procedure 99-
21 and have demonstrated that they are entitled to the tolling provision of § 6511(h).

Helen’s Walter’s Ability to Manage Her Financial Affairs
The United States does not appear to dispute that Helen Walter suffers from severe physical and mental disabilities and that

she is unable to manage her financial affairs by herself. However, Helen Walter depends upon her husband, David Walter, to man-
age her financial affairs. 26 U.S.C. § 6511(h)(2)(B). See Bova, 80 Fed. Cl. at 450-51. Thus, this case turns upon David Walter’s abil-
ity to manage his financial affairs. As explained above, Plaintiffs have demonstrated that they substantially complied with Revenue
Procedure 99-21 and the United States has not demonstrated otherwise.

2003 and 2004 Tax Years
The United States contends that Plaintiffs cannot recover any amounts for the 2003 and 2004 tax years because they did not pay

their federal tax liability in full prior to bringing suit. Plaintiffs respond that if the IRS credits them with the overpayment of taxes
they undisputedly made in the 2002 tax year, that amount is sufficient to cover the taxes owed (after withholding) for the follow-
ing four years. They note that the Stipulated Decision by the Tax Court recognizes that, if they prevail in recovering overpayments
made in the 2002 tax year, they will be entitled to the refund of all monies seized with respect to years 2003 and 2004. (Pl.’s Br. Ex.
B at 2-3.)11

The Court of Appeals has stated that “the Supreme Court concluded that ‘§ 1346(a)(1), correctly construed, requires full pay-
ment of the assessment before an income tax refund suit can be maintained in a Federal District Court.’” Koss v. United States, 69
F.3d 705, 708 (3d Cir. 1995) (quoting Flora v. United States, 362 U.S. 145, 177 (1960)).

However, the record is undisputed that the IRS did collect the amounts of principal, penalties and interest due for the 2003
and 2004 tax years and that the Stipulated Decision issued by the Tax Court recognizes that, if the Plaintiffs demonstrate that
they are entitled to credit for any 2002 tax payment, the amounts noted in the decision would be appropriately adjusted to reflect
such credit or the taxpayer may seek a refund of such payments. Thus, Plaintiffs have paid the amounts owed for the 2003 and
2004 tax years and are now seeking a refund from the amount they overpaid for tax year 2002. Therefore, the IRS should refund
to Plaintiffs the amount they overpaid for the 2002 tax year and follow the Stipulated Decision in adjusting the amounts for the
2003 and 2004 tax years.

2005 and 2006 Tax Years

The United States argues that Plaintiffs may not seek a refund for the 2005 and 2006 tax years for the same reason they cannot
seek a refund for the 2003 and 2004 tax years. It also argues that the complaint does not seek a refund for these tax years. Plaintiffs
argue that the absence of such a request will not prejudice the IRS and they ask that they be allowed to amend the complaint to
request such relief.

The IRS has not argued or demonstrated that it will suffer prejudice if Plaintiffs are permitted to amend the complaint and the
same analysis applies to the 2005 and 2006 tax years as applies to the 2003 and 2004 tax years. Therefore, Plaintiffs will be per-
mitted to amend the complaint and the same relief will be applied with respect to the 2005 and 2006 tax years as applies to the
2003 and 2004 tax years.

/s/Robert C. Mitchell
United States Magistrate Judge

Dated: December 16, 2009

1 Except where otherwise indicated, these facts are stipulated to by the parties in their joint stipulation of undisputed facts (Docket
No. 16).
2 Def.’s Br. (Docket No. 20) Ex. A.

3 Plaintiffs have submitted an affidavit by David Walter as an attachment to their motion for summary judgment (Docket No. 17
Ex. C.) He states that, when he and his wife first met with James Carney, they told him that they had not filed federal or state
income tax returns for 2002 through 2005. (Walter Aff. ¶ 5.)
4 David Walter states in his affidavit that, in the spring of 2009, he had “bills for several years of unpaid real property taxes from
Allegheny County, Penn Hills Township and Penn Hills School District. Allegheny County had initiated court proceedings. James
Carney helped me resolve these problems.” (Walter Aff. ¶ 6.)
5 In their motion for summary judgment, Plaintiffs request permission to amend the complaint to include tax years 2005 and
2006.
6 Congress added § 6511(h) in 1998 in response to the Supreme Court’s opinion in United States v. Brockamp, 519 U.S. 347 (1997),
where the Court concluded that Congress did not intend to allow equitable considerations, such as the existence of a mental dis-
ability, to affect § 6511’s time limitations. See Brosi v. Comm’r, 120 T.C. 5, 12 n.6 (2003).
7 Docket No. 21.
8 Two of the cases cited by the United States are completely inapposite: Nunn v. United States, 2009 WL 260803, at*4 (W.D. Ky. Feb.
4, 2009), holds that incarcerated persons may not utilize § 6511(h), and Brosi v. Commissioner, 120 T.C. 5, 10-11 (2003), holds that
a busy commercial pilot could not cite his responsibility to care for his disabled mother to invoke § 6511(h).
9 Plaintiffs have averred that the IRS lost the administrative file. The United States has not denied this statement.
10 Ironically, the United States attempts to use David Walter’s deposition testimony against him although this testimony did not exist
at the time the IRS was presented with Plaintiffs’ refund request accompanied by Dr. Balestrino’s letter and although neither the
statute nor the revenue procedure contemplates taking such depositions and using them in this manner.
11 Docket No. 18.
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Matthew Richner v.
Jason McCance, Michaelle Fleming, f/k/a Michaelle A. Matuke,

i/t/d/b/a Your Husband’s Helper, Frank Matuke, i/t/d/b/a Your Husband’s Helper,
and Erie Insurance Group

Underinsured Motor Vehicle

No. GD 09-2578. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—February 17, 2010.

OPINION
This Opinion explains the October 30, 2009 Order of Court overruling Defendant Erie Insurance Exchange’s (“Erie”)

Preliminary Objections, which Erie has appealed to the Superior Court.
On March 1, 2007, while operating a vehicle owned by his employer and within the scope of his employment, Plaintiff was

involved in motor vehicle accident with Defendant McCance, who was also operating a vehicle owned by his employer and within
the scope of his employment. Plaintiff claims severe injuries, including multiple facial fractures and a left humerus fracture, as a
result of the accident. On February 6, 2009, Plaintiff filed a Complaint in the captioned matter in the Court of Common Pleas of
Allegheny County naming as defendants, McCance, the operator of the vehicle, the Matukes, who are McCance’s employers, and
Erie, who is Plaintiff ’s insurance carrier. Plaintiff ’s Complaint alleges a Count in tort against Defendants McCance and Matuke
and a Count seeking Underinsured Motor Vehicle (UIM) coverage against Erie. Four months after Plaintiff filed and served his
Complaint, on June 12, 2009, Erie filed Preliminary Objections alleging that under the terms of Plaintiff ’s insurance policy,
Plaintiff must bring his UIM claim before an arbitration panel. Meanwhile, on June 16, 2009, Erie, acting as Plaintiff, filed an
Action for Declaratory Judgment in Butler County against Plaintiff, Erie’s insured, seeking a finding that Erie owes no duty to pro-
vide underinsured motorist benefits to Plaintiff (“the Butler County Action”). Erie asks for a declaration that Plaintiff regularly
uses his employer’s vehicle, which he was driving at the time of the collision. This declaration requested by Erie would make UIM
coverage inapplicable under the non-owned vehicle regular use exclusion to Erie’s UIM coverage. Plaintiff filed an Answer to
Erie’s Declaratory Judgment Action in Butler County alleging that the Butler County Action should be dismissed or stayed under
the doctrine of lis pendens. We are unaware of the status of the Butler County Action.

In response to Erie’s first set of Preliminary Objections Plaintiff filed an Amended Complaint in Allegheny County on July 2,
2009. The Amended Complaint raises the coverage dispute alleged by Erie in the Butler County Action, and seeks declaratory judg-
ment on the issue. What Plaintiff seeks to join Erie for in this court, is the issue of whether the regular use UIM exclusion applies
to Plaintiff. Assuming the exclusion does not apply, Plaintiff now acknowledges the UIM claim will be resolved via arbitration. On
July 30, 2009 Erie filed its second set of Preliminary Objections, objecting to the Amended Complaint filed in Allegheny County.
Erie’s second set of Preliminary Objections raises two relevant objections: (1) that the pending litigation in Butler County was filed
first and that it would resolve the coverage dispute, and (2) that Plaintiff misjoined Erie in his action against Defendants McCance
and Matuke. On October 30, 2009 I issued an Order overruling Erie’s Preliminary Objections. On November 23, 2009 Erie filed its
Notice of Appeal. On November 25, 2009 Erie was directed to file a Concise Statement of the Errors Complained of on Appeal
(“Concise Statement”). On December 14, 2009 Erie filed a Concise Statement alleging that I erred in two ways: in failing to dis-
miss Plaintiff ’s action pursuant to the doctrine of lis pendens and in failing to dismiss Plaintiff ’s action because Erie was misjoined
in Plaintiff ’s tort action against Defendants McCance and Matuke.

Before discussing the merits of Erie’s appeal, I will first address the propriety of the appeal. I believe the October 30, 2009 order
overruling Erie’s preliminary objections, from which Erie appeals, is “interlocutory” or not a “final order” and therefore not
appealable. “An interlocutory order does not place either a party or a claim out of court.” F.D.P. and J.A.P. v. Ferrara, 2002 Pa.Super.
223, 804 A.2d 1221, 1226. Preclusion from further court action is an important factor in determining the finality of an order. “An
order to be final and appealable must preclude a party from further action in the court below.” Dames v. Borough of Pottstown, 212
Pa.Super. 178, 239 A.2d 815, 816 (1968). No claim or party has been put out of court by my order and Erie has been in no way pre-
cluded from proceeding further on the claims against it. More specifically, it has been widely recognized that an Order of Court
overruling preliminary objections is not an appealable issue. “As a general rule an order dismissing preliminary objections is an
interlocutory order from which there is no appeal….” Id. at 816. The Superior Court of Pennsylvania has recently reinforced the
position that an order overruling preliminary objections is not final. “An order denying a party’s preliminary objections is and
always has been defined as an interlocutory order.” F.D.P. and J.A.P. v. Ferrara, 2002 Pa.Super. 223, 804 A.2d 1221, 1226. In fact,
more recently the Superior Court quashed an appeal as interlocutory in a case factually similar to the case at bar. In that case,
Plaintiff filed a breach of contract claim for failure to pay UIM benefits and a statutory bad faith claim against her insurance com-
pany. Defendant filed a Motion to Sever and Stay requesting that the trial court sever the issues and stay the bad faith claim until
the UIM claim was resolved. The trial court denied Defendant’s motion and Defendant appealed, alleging that the appeal was
appropriate because the trial court’s order constituted a collateral order. The Superior Court disagreed and quashed the appeal.
See, Gunn v. The Automobile Insurance Company of Hartford Connecticut, 2009 Pa.Super. 70, 971 A.2d 505. Despite what I strong-
ly perceive as a procedural error by Erie, the merits of Erie’s appeal are addressed next.

Erie alleges that I erred in failing to dismiss Plaintiff ’s action based on the doctrine of lis pendens. Case law has established a
three-pronged test for successfully pleading lis pendens as a defense to a cause of action. The three-prongs are: (1) the pendency
of a prior action, (2) the prior case is the same and the parties are the same, and (3) the relief requested is the same. Crutchfield
v. Eaton Corp., 806 A.2d 1259, 1262 (Pa.Super. 2002), citing Penox Technologies, Inc. v. Foster Medical Corp., 376 Pa.Super. 450,
546 A.2d 114, 115 (1988). “This three-pronged test must be strictly applied when a party is seeking to dismiss a claim under the
doctrine of lis pendens.” Norristown Automobile Co., Inc. v. Hand, 386 Pa.Super. 269, 274, 562 A.2d 902, 904 (1988).

When strictly applying the three-pronged test, it is clear that I did not err in overruling Erie’s Preliminary Objection on the the-
ory of lis pendens. The first prong is the pendency of a prior action. Erie alleges that the Butler County Action existed first. Erie’s
Action only predates Plaintiff ’s Amended Complaint. It may be true that Plaintiff ’s original Complaint alleged a claim for
Underinsured Motorist Benefits, and that a coverage dispute was not alleged until the filing of Plaintiff ’s Amended Complaint.
However, Erie’s argument that the Butler County Action should be considered the prior action does not stand to reason. Erie’s
essential argument is that because Plaintiff did not allege a coverage dispute specifically in his original complaint, Erie’s Butler
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County Action alleging a coverage dispute is a novel and distinct action from Plaintiff ’s claim for benefits. Erie’s argument that
Plaintiff is not entitled to UIM benefits because of a coverage exclusion is a defense to Plaintiff ’s claim, not a separate issue.
Therefore, Plaintiff ’s action is first in time and Erie fails the first prong of the test.

The second prong of the test is to demonstrate that the prior case is the same and the parties are the same. Erie cannot ful-
fill this prong of the test. In evaluating whether the cases are the same, the court must determine whether the cases share a
common legal question. Swift v. Radnor Township, 323 C.D. 2009, 983 A.2d 227, 234. Plaintiff ’s Action and the Butler County
Action do not share the same legal question. Although Plaintiff and Erie attempt to use the same legal mechanism (declaratory
judgment), each asks a different question. Another way to evaluate the question of whether the cases are the same is to look at
the rights at issue. Hillgartner v. Port Authority of Allegheny County, 936 A.2d 131, 139, Pa.Cmwlth. (2007). Plaintiff and Erie
each assert their own rights in their respective cases and therefore the rights are not the same. In fact the rights asserted are
polar; Plaintiff asserts his right to receive UIM coverage from Erie, while Erie asserts its right to be free from a duty to pro-
vide coverage to Plaintiff. Erie also fails to establish that the parties are the same in the two actions. Although Erie and Plaintiff
are present as a party to each action, their role is different in each instance. Erie is the Defendant in the Action filed in
Allegheny County, while Erie initiated the Butler County Action as a Plaintiff. “The purpose of the lis pendens defense is to pro-
tect a defendant from harassment by having to defend several suits on the same cause of action at the same time.” Emphasis
added. Penox Technologies, Inc. v. Foster Medical Corporation, 376 Pa.Super. 450, 453 546 A.2d 114, 115 (1988). The stated pur-
pose of the doctrine of lis pendens makes clear that the role of each party in the contested cases is important. In fact, all of the
lis pendens cases we cite in this Opinion involve parties that fill the same roles of Plaintiff and Defendant in both cases.
Therefore, because Erie is not the defendant in the Butler County Action, the identity of parties is not present. Erie failed to
demonstrate that the cases and the parties are the same in both the Butler County Action and in Plaintiff ’s Action; the second
prong of the test fails.

The third prong necessary to successfully plead a defense of lis pendens is that the relief requested must be the same. “Lis pen-
dens has no application where the relief requested in the separate actions is different.” Id. at 453. In the Butler County Action, Erie
is seeking Declaratory Judgment to prevent Plaintiff ’s claim for Underinsured Motorist Benefits from going forward. In Plaintiff ’s
Allegheny County Action, Plaintiff is seeking a Declaratory Judgment that Plaintiff has UIM coverage with Erie. Erie seems to
mistakenly reason that because each party is seeking the same type of relief, that is enough to satisfy the third prong of the test.
However, each party seeks to have different rights asserted and different relief afforded by the declaratory judgment. In fact, the
two cases seek the exact opposite relief; Plaintiff ’s action seeks a declaration that Erie has a duty to provide UIM coverage, while
the Butler County Action seeks a declaration that Erie has no duty to provide UIM coverage. Where the relief sought is different,
a claim of lis pendens cannot be sustained. Norristown Auto. Co., Inc. v. Hand, 386 Pa.Super. 269, 562 A.2d 902, 905 (1989). Each
party is seeking different relief in their respective actions, and therefore the third prong fails.

In this case, the purpose behind the doctrine of lis pendens is also important. The doctrine was designed to promote judi-
cial economy, to prevent the harassment of defendants and to eliminate “races to judgment.” Granting Erie’s Preliminary
Objection claiming lis pendens would not further any of these objectives. It is important to emphasize that after Plaintiff ini-
tiated a Complaint in Allegheny County regarding UIM coverage, it was Erie that initiated another action against its insured
in a different county. Erie cannot now allege that it would be burdensome to litigate in two forums, when it was Erie itself who
initiated the action in the second county. In fact, in this case it can be argued that Erie is attempting to harass Plaintiff, its own
insured, by filing the Butler County Action. Erie’s filing of the Butler County Action also gives the appearance of forum shop-
ping. When an insurance company relies on a policy exclusion to deny coverage, that is simply a defense to a claim. Mistick,
Inc. v. Northwestern National Casualty Company, 806 A.2d 39 (Pa.Super. 2002). Erie’s preference for litigation in Butler
County over Allegheny County seems to be the only logical reason that it would file a separate claim in Butler County seeking
to apply a policy exclusion, rather than just asserting the exclusion as a defense to the Allegheny County Action. Because Erie
failed to successfully plead the three necessary elements of lis pendens, we did not err in overruling its Preliminary Objection
on this issue.

Finally, Erie alleges that we erred in failing to dismiss Plaintiff ’s action because Erie was misjoined in Plaintiff ’s tort
action. The Rules of Civil Procedure provide that “[a] plaintiff may join as defendants persons against whom the plaintiff
asserts any right to relief jointly, severally, separately or in the alternative, in respect of or arising out of the same transac-
tion, occurrence, or series of transactions or occurrences if any common question of law or fact affecting the liabilities of all
such persons will arise in the action.” Pa.R.C.P. 2229(b). Unfortunately in Pennsylvania appellate courts, there is “little case
law on permissive joinder.” Commonwealth v. Grillo, 917 A.2d 343, 344 (Pa.Super. 2007). However, Pennsylvania trial courts
have recently addressed the topic of permissive joinder. A review of other trial court Opinions involving permissive joinder,
and specifically the issue of permissive joinder in UIM claims, reveals two “schools of thought.” One school of thought favors
the tort claim and the UIM issue proceeding as one case. This school of thought is in line with our decision in this case, and
seems to be the most prevalent outcome when the joinder of these issues is challenged. Two Roads Diverged, 32 PLW 1355
(Nov. 30, 2009). These Pennsylvania trial courts have reasoned that allowing the two claims to proceed under the same lawsuit
promotes judicial economy and helps to avoid piecemeal litigation. Id. The other school of thought favors severing the claims.
The predominant rationale for severance is based on the idea that evidence of insurance coverage is not admissible in negli-
gence cases, pursuant to Pa.R.E. 411. Generally, the omission of this type of evidence serves to keep a jury from bias against
an insured defendant. However, with this litigation at such a preliminary stage, the issue is not yet ripe for a decision. Often
after some discovery or the listing of the case for trial, the insurer for the tortfeasor settles with the Plaintiff for the coverage
limit or an amount close to it. If that occurs in the case at bar, only Erie would remain as a Defendant and negligence would
no longer be at issue. Only Erie’s alleged UIM exclusion would be at issue, and the Rule 411 problem disappears. If such a set-
tlement does not occur, only then may it be necessary to postpone the trial on the UIM exclusion issue. But, in the event the
verdict in the negligence claim against the tortfeasors is below their coverage limit, the UIM claim (including the alleged
exclusion) will be moot.

Further, the Superior Court has ruled that Pa.R.C.P. 2229(b) is broadly construed to effectuate the purpose of avoiding mul-
tiple lawsuits by settling, in one action, all claims arising from transactions or occurrences which gave rise to the plaintiff ’s
complaint. Goodman v. Kotzen, 436 Pa.Super. 71, 78, 647 A.2d 247, 250 (1994). Plaintiff ’s cause of action against Defendants
McCance and Matuke arises out of the injuries he sustained in a motor vehicle accident. Plaintiff ’s cause of action against Erie
arises out of potential compensation for the injuries he sustained in that accident. If we were to dismiss Erie as a defendant
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to the Allegheny County Action, Plaintiff would be forced to litigate a separate lawsuit in Butler County on the issue of UIM
coverage for the same accident and that would be inefficient. Erie alleges that there is no nexus between Plaintiff ’s claims
against Defendants McCance and Matuke and Erie. However, this assertion seems disingenuous. It is highly likely that were
Erie to be dismissed as a party to the Allegheny County Action, and the issue of UIM coverage was tried separately, Erie would
point to this precise accident as evidence of Plaintiff ’s regular use of his employer’s vehicle, to demonstrate that Plaintiff is
excluded from UIM coverage. It will be far more efficient to allow discovery on all issues to proceed in the single lawsuit in
Allegheny County. As set forth above, there is a good possibility that trials on both the issues of negligence and the UIM exclu-
sion will be unnecessary. It will be far more efficient to allow both matters to proceed in a single lawsuit, and then, if neces-
sary in the final stages of the litigation, to postpone trial of the UIM exclusion while awaiting the outcome of trial on the neg-
ligence issue.

BY THE COURT:
/s/Hertzberg, J.

Russell T. Rodgers v.
Dennis Lorenz and Carload Express

Pennsylvania Whistleblowers Act

No. GD 06-12672. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 16, 2010.

OPINION
INTRODUCTION

Plaintiff has filed an appeal from our Order dated February 1, 2007, sustaining Preliminary Objections of one of two Defendants
to his Complaint. The case against Defendant Lorenz has been resolved so our Order is now ripe for appeal. We have paraphrased
below the factual and procedural history of this case which Plaintiff set forth in his Statement of Matters Complained of on Appeal
(“Statement”):

Plaintiff was a railroad conductor who was threatened and choked by another conductor, Defendant Dennis Lorenz. Plaintiff
called the police. His employer, Carload Express (“Carload”), did not want him to call the police and fired him. Plaintiff filed the
instant Complaint for wrongful discharge consisting of the following four counts:

1. Violation of 18 Pa. C.S.A. §4957

2. Breach of Contract

3. Negligent Supervision

4. Violation of the Pennsylvania Whistleblower’s Act

Additionally, Plaintiff made a claim for Assault and Battery against Carload Express and the co-worker, Dennis Lorenz.
Carload filed Preliminary Objections to Plaintiff ’s original Complaint and argued that the Pennsylvania Workers’

Compensation Act preempted all the personal injury damages for Assault and Battery and preempted all job related damages for
wrongful discharge.

The Preliminary Objections were heard by the undersigned on February 1, 2007. The Court found that Workers’ Compensation
Act preempted all claims. Additionally, the Court found that the claim under the Whistleblower Act failed to state a cause of
action. All counts against Carload were dismissed. The Assault and Battery claim against Dennis Lorenz was retained. The Court
Order stated:

AND NOW, to wit: this 1st day of February, 2007, upon consideration of the foregoing Preliminary Objection of
Defendant, CARLOAD EXPRESS and any responses thereto, it is hereby ORDERED, ADJUDGED and DECREED
that said Preliminary Objections are SUSTAINED. It is hereby further ORDERED, ADJUDGED and DECREED
that Counts I through IV of the Complaint of Plaintiff Russell T. Rodgers are DISMISSED without prejudice to
raise those issues before the Workers Compensation Board under the Workmans Comp. Act. Count V is dismissed
with prejudice – the Whistleblower Act does not apply to employers such as Carload Express which is not “fund-
ed” by the Commonwealth merely because it or its agents pay for the services (shipping, e. g.) of Carload. See also
video record.

According to Plaintiff ’s Statement, page 2, discovery followed in the case against Dennis Lorenz and revealed that Mr. Rodgers
filed criminal charges against Dennis Lorenz and that Dennis Lorenz pled guilty to criminal harassment.

According to Plaintiff ’s Statement, the case against Mr. Lorenz was settled in three steps. First, judgment was entered in favor
of Russell Rodgers and against Dennis Lorenz in the amount of $150,000.00. Second, inquiry was made into Mr. Lorenz’s ability to
pay the judgment, and third, the case was settled according to Mr. Lorenz’s ability to pay.

This appeal was filed by Plaintiff after the entry of judgment against Mr. Lorenz on January 8, 2010. The sole issue presented
on appeal is whether or not the allegations of Plaintiff ’s Complaint, taken as true, would show that 18 Pa. C.S.A. §4957 was violat-
ed by Plaintiff ’s employer, Defendant Carload.1

DISCUSSION
The express language of 18 Pa. C.S.A. §4957 is directed at employers who penalize employees because they were required to

appear in Court. The portion of the statute which provides for a private cause of action reads as follows:

§4957. Protection of employment of crime victims, family members of victims and witnesses
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(a) General Rule.—An employer shall not deprive an employee of his employment, seniority position, or benefits, or
threaten or otherwise coerce him with respect thereto, because the employee attends court by reason of being a vic-
tim of, or a witness to, a crime or a member of such victim’s family. Nothing in this section shall be construed to
require the employer to compensate the employee for employment time lost because of such court attendance.

. . . . 

(c) Civil remedy available.—If an employer penalizes an employee in violation of subsection (a), the employee may
bring a civil action for recovery of wages and benefits lost as a result of the violation and for an order requiring the
reinstatement of the employee. Damages recoverable shall not exceed wages and benefits actually lost. If he prevails,
the employee shall be allowed a reasonable attorney fee fixed by the court.

Here, according to the original Complaint, which was what was before the undersigned on Carload’s Preliminary Objections,
Defendant Carload told Plaintiff not to call the police after Plaintiff had been assaulted by a co-employee. After argument on
Defendant’s Preliminary Objections to Plaintiff ’s Complaint, we decided that the facts alleged were not sufficient to state a cause
of action under §4957. We also ruled that the other avenues for relief of Plaintiff against the Employer were barred by the Workers’
Compensation Act.

Plaintiff equates the employer’s order not to call the police with obstruction of justice. However, we are unaware of any civil
cause of action for obstruction of justice. See 18 Pa. C.S.A. §5101 (criminal statute dealing with obstructing the administration of
law or other governmental function) and Peligatti v. Cohen, 370 Pa.Super. 422, 432, 536 A.2d 1337, 1342 (1987).

While accepting as true all of Plaintiff ’s allegations and agreeing with Plaintiff that such conduct warranted relief (albeit under
the Workers’ Compensation Act, not by way of a civil action), we could not agree that 18 Pa. C.S.A. §4957 applied prior to there
being an actual proceeding in court. Here, Plaintiff was discharged before he brought charges against his co-employee. He was not
discharged because he had to miss work to appear in court, which is the wrong that §4957 refers to.

Plaintiff cites no cases in support of his position and we have found none. The legislative language is clear and unambiguous.
It is the employee’s right or obligation to appear in court that the Legislature intended to protect by §4957. The facts of the instant
case do not invoke that section.

BY THE COURT:
/s/Friedman, J.

Dated: March 16, 2010

1 In his Statement, counsel for Plaintiff refers to the statute as the Crime Victims and Witnesses Protection Act. However, we have
not been able to find any other indication that that is the official name of the statute, so we will refer to it by its numerical citation.
We should also note that 18 Pa. C.S.A. §4957 is distinct from the Crime Victims Act, 18 P.S. §11.101 et seq.

Commonwealth of Pennsylvania v.
Kim Patterson

Rule 600 Violation—Nolle Prosse Order

No. CC 2008-16663. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—November 19, 2009.

OPINION
Neither of the captioned parties filed an appeal in this case. Nevertheless, this matter is before the Superior Court of

Pennsylvania at docket #1295 WDA 2009. This rather unique circumstance prompts the Court to review those aspects of the pro-
cedural history which is the foundation for the Court’s conclusion that the appeal should be dismissed.

On March 9, 2009, this court granted a motion to dismiss for a Rule 600 violation. On March 23, 2009, the government sought
reconsideration. The Court was persuaded by the government’s argument and, on April 7, 2009, issued an order vacating the pre-
viously issued order dismissing the case under Rule 600. The case was listed for trial. On April 23, 2009, the court was presented
with a request to nolle prosse the charges. That request was granted that very day. On May 22, 2009, the government filed a motion
seeking the withdraw of their previously filed nolle prosse. The single reason advanced in the government’s motion was so that the
supposed victim, a Mr. Raheem Muhammad, could level an objection. On May 27, 2009, the Court scheduled a hearing for June 16,
2009. The next docket entry is dated June 26, 2009. On that date, a Motion to Quash Ex-Parte June 22, 2009 Order of Court was
filed.1 It was signed by someone purporting to be Raheem Muhammad. On July 1, 2009, this court denied Mr. Muhammad’s request.
On July 17, 2009, a Notice of Appeal was filed. It, too, was filed by a Mr. Muhammad. On July 22, 2009, the court issued an order
pursuant to Rule 1925(b) of the Rules of Appellate Procedure. It required a Concise Statement to be filed no later than August 12,
2009. On August 12, 2009, the required Concise Statement was filed.2

Before addressing what the Court will loosely label the “merits” of this case, we need to explain the absence of any ruling from
the hearing on June 16, 2009. It is this Court’s recollection and the recollection of its minute clerk that Mr. Muhammad did not
appear for the June 16th hearing. His lack of appearance caused the Court to take no action and let the previously granted nolle
prosse stand. In retrospect, the Court should not have taken the passive approach. The Court should have entered an order deny-
ing the government’s request to vacate the nolle prosse order of April 23, 2009.

The aforementioned procedural history provides the framework for our conclusion that the present appeal should be dismissed.
The appeal stems directly from the nolle prosse order. Giving Mr. Muhammad the best spin of the facts, he claims the Court

erred when it signed the order terminating the case. The Court terminated the case on April 23, 2009.3 If one of the parties felt the
entry of this order was in error it would have had 30 days from that date to file a Notice of Appeal. The 30th day would have been
Saturday, May 23rd. By rule, the Notice of Appeal needed to be filed by the close of business on Monday, May 25th. The Notice of
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Appeal, in this matter, was filed on July 17, 2009.4  The present appeal was not timely filed.
A second and separate reason this appeal should be dismissed is based upon standing. The parties to this action are the

Commonwealth of Pennsylvania, vis a vis, the District Attorney of Allegheny County and the citizen, Kim Patterson, who was
accused of committing a criminal act. Neither one of these parties is the appealing party. The person who is the driving force
behind this present appeal does not have standing to do so.

The Court sees the issue as follows: Does a victim of a crime, also known as a witness, have standing to appeal a trial court’s
decision to nolle prosse a case? The Court believes the answer to that question is – No! The most analogous case our research found
was In re Ranck, 457 A.2d 556, 557 (Pa. Super. 1983)(“We hold that a constable, who has filed a criminal complaint against persons
for defrauding secured creditors…, has no standing to bring suit against the District Attorney under 16 Pa.S. Section 1405 for
resolving the fraudulent creditors suit by nolle prosequi.”).

The Court is also persuaded by our Supreme Court’s long standing definition of standing. The “traditional notions of standing,
require[s] a party be aggrieved, meaning a substantial, direct, and immediate interest in the subject matter of the litigation.” Hunt
v. Pa. State Police, 2009 Pa. LEXIS 1652 *19 (Pa. 2009), citing, William Penn Parking Garage, Inc. v. City of Pittsburgh, 346 A.2d
269 (Pa. 1975)(emphasis supplied). The person who filed the appeal is not a party to this litigation.

For reasons of timeliness and standing, the present appeal should be dismissed.

BY THE COURT:
/s/Williams, J.

1 On many occasions, Mr. Muhammad references a June 22, 2009 order. The Court has spent considerable time reviewing its file
and the clerk of courts file in search of this purported June 22, 2009 order. No such order could be found.
2 The envelope that contained the Concise Statement bears a Washington DC postal stamp with a date of August 10, 2009 but a
Beverly Hills, California post office box address. The certificate of service indicates service was perfected on various parties on
August 12, 2009. The envelope is attached to this opinion.
3 The Court notes the government’s action was consistent with the Rules of Criminal Procedure, see, Pa.R.Crim.P. 585, and statu-
tory authority, see, 42 Pa.C.S. Section 8932 (2009).
4 The July 17th filing may help explain why Mr. Muhammad makes reference to a phantom June 22nd order. He recognizes that he
needs court action within 30 days of July 17th in order to come with the appeal period of 30 days.

Commonwealth of Pennsylvania v.
David L. Bradford

Rule 600

No. CC: 200915191. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—December 29, 2009.

OPINION
This is appeal by the Commonwealth of an Order entered on November 4, 2009 that granted the Motion to Dismiss Pursuant to

Rule 600 of all charges filed against him by Defendant, David Bradford. The Commonwealth filed an appeal on November 5, 2009.
On December 3, 2009, the Commonwealth filed a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P.
1925(b) which stated the following:

a. “The Honorable Trial Court erred in granting the motion to dismiss where there was a breakdown in the court sys-
tem, which caused the case not be listed for trial in a timely fashion and where the Commonwealth was duly diligent
when it learned of the delay. Failure of the Magisterial District Justice to timely transmit paperwork, and failure of
the Department of Court Records in receiving the paperwork, were beyond the control of the Commonwealth. The
trial court erred in not finding that judicial delay caused this case to run beyond 365 days and that such delay was
excludable time. Further, in matters where breakdown occurs in the judicial system and the defendant makes no
effort to call the court’s attention to any speedy trial issue, the fact that Pa.R.Crim.P. 600 is a procedural rule, and
not a constitutional provision itself, requires that a court engage in balancing pursuant to Barker v. Wingo, 92 S.Ct.
2182 (1972). Had this Honorable Court balanced the factors laid out in Barker, it would not have granted defendant’s
motion. To the extent that this Court did balance any factors, it erred in finding that the balancing tipped in defen-
dant’s favor.

b. The Honorable Trial Court erred in denying the Commonwealth its automatic stay upon the filing of its Notice of
Appeal by improperly sending an Order to the Jail directing the release of defendant, when it had not actually filed
its Order of Court granting the motion to dismiss. When a court takes a matter under advisement, it cannot grant relief
until its Order is filed. A trial court should not be permitted to avoid a stay of its ruling by failing to file Orders of
Court in a timely and appropriate fashion, with concurrent notice to the parties of the filing of said Order, such that
an appeal can be quickly taken.”

BACKGROUND
Defendant was arrested as a result of a criminal complaint filed by the Wilkinsburg police department on September 24, 2008

which charged Defendant with Kidnapping in violation of 18 Pa.C.S.A. § 2901(a)(1)(2)(3)(4); Rape in violation of 18 Pa.C.S.A. §
3121(a)(1)(2); Involuntary Deviate Sexual Intercourse in violation of 18 Pa.C.S.A. § 3123(a)(1); and Terroristic Threats in violation
of 18 Pa.C.S.A. § 2706(a)(1).

The Affidavit of Probable Cause of September 24, 2008 in support of the Complaint and Arrest Warrant alleged that on
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September 21, 2008 at approximately 10:00 p.m. Defendant abducted a woman at knifepoint from in front of an apartment build-
ing in Wilkinsburg and then took her to another apartment building where he repeatedly sexually assaulted her. At approximate-
ly 6:30 a.m. the following morning Defendant left the apartment, telling the woman he was going to work, at which point she fled
the apartment. She later reported the assault and was taken to the hospital where police interviewed her. She was able to identify
the location of the apartment to which she had been taken. Investigation determined that it was Defendant’s apartment. A photo
array was presented to the victim and she positively identified Defendant as the attacker. Defendant was arrested on September
25, 2008, arraigned and bail was set at $100,000.00. Defendant could not make bail and was incarcerated in the Allegheny County
jail. It was also ordered that Defendant be evaluated by the Behavior Clinic.1

A Preliminary Hearing was held on October 9, 2008 before District Judge Kevin E. Cooper, sitting for District Judge Kim M.
Hoots.2 At the Preliminary Hearing the Commonwealth was represented by Assistant District Attorney Katherine Weeks.
Defendant was represented by Kevin Abramovitz, Esq. At the commencement of the hearing the Commonwealth made an oral
motion to amend the criminal complaint to add one count each of sexual assault, aggravated indecent assault and indecent assault.
The motion was granted over Defendant’s objection. At the conclusion of the Preliminary Hearing all charges were held for court.
Defendant was served with a subpoena to appear for a formal arraignment on December 12, 2008. Defendant signed the receipt
for the subpoena. A recommitment Order of October 8, 2008 noted that bail was maintained at $100,000.00 and Defendant was
returned to the Allegheny County jail.

A Transcript of the Docket signed by Magisterial District Judge Kim M. Hoots, but undated, indicates the transcript was
sent to the court on April 20, 2009. No further activity of record appears in this matter until Defendant filed the Motion to
Dismiss Pursuant to Rule 600 on October 9, 2009. This was 375 days after Defendant was incarcerated. In the Motion to
Dismiss, Defendant alleged that he had been lodged in the Allegheny County jail since his arrest on September 25, 2008 and
neither Defendant nor counsel acting on his behalf had ever requested a postponement of the trial. Defendant further alleged
that the Commonwealth failed to act with due diligence in the prosecution of that case and that the there was no excludable
time to be applied in calculating the 365 days, or the mechanical run date, since the filing of the complaint and that Defendant
should be released.

The Commonwealth filed a response to the Motion on October 28, 2009 in which it alleged that according to the magisterial
docket transcript it was printed and submitted to the Department of Court Records on April 20, 2009, but that no records were ever
received by the Department. The Commonwealth further alleged that because the case did not have a case number, the Motion to
Dismiss was filed at a miscellaneous docket number and was not received by a Deputy District Attorney until October 13, 2009.
The Commonwealth further alleged that it then took the following action: on October 14, 2009, it obtained by facsimile a copy of
the records from the Magisterial District Judge and entered the case information into the Court of Common Pleas CPCMS com-
puter docketing system which then electronically transmitted the case number to the District Attorney’s CIMS docketing system
which was received on October 15, 2009; on October 15, 2009, the criminal information was filed; on October 21, 2009, a Motion to
Revoke Bail was filed; a pretrial conference was scheduled before the Honorable Robert C. Reed for October 23, 2009; at the pre-
trial conference the case was scheduled for trial on the first available date on Judge Reed’s calendar, December 7, 2009, which was
73 days after the 365th day from the filing of the criminal complaint. Also attached to the Commonwealth response were affidavits
of Rebecca D. Spangler, Deputy Assistant District Attorney, and Ronald Wetzel, Assistant Division Manager of the Department of
Court Records, which set forth the steps that each took in response to Defendant’s Motion to Dismiss to obtain copies of the docu-
ments related to case against Defendant and further outlined the procedures in place for the creation of case files and tracking of
cases by the Commonwealth.

In its response the Commonwealth further alleged that the failure to take any action in the prosecution of Defendant was attrib-
utable to judicial delay that consisted of the failure of the Magisterial District Judge to forward the transcript of the Preliminary
Hearing to the Department of Court Records within five days of the Preliminary Hearing pursuant to Pa.R.Crim.P. 547(B) and the
fact that the Department of Court Records never received the records.3 The Commonwealth further alleged it acted with due dili-
gence under the circumstances and that after learning of the case on October 13, 2009, that any additional delay in scheduling the
case until December 7, 2009 was due to the unavailability of the assigned trial judge.

The Commonwealth in its response did not discuss or mention the presence of Assistant District Attorney Katherine Weeks at
the Preliminary Hearing of October 9, 2008, nor did it reference any file, documents or paperwork that she prepared as a result of
her appearance at the Hearing or any communication that she had with the District Attorney’s office after the Hearing.

The Commonwealth’s Response also stated that if the Department of Court Records does not receive the documents from the
District Judge, that there are: “no available tracking mechanisms to alert the Commonwealth or the Court of Common Pleas that
a case is not proceeding in a timely fashion.” (Emphasis added, Commonwealth’s Response To Defendant’s Motion to Dismiss
Pursuant to Rule 600, p. 9) In addition, the Commonwealth’s supporting affidavits indicated there was no method of tracking cases
or reporting cases that have been held for court by the District Judges for which a CR number had not been generated. Finally,
subsequent to learning that Defendant’s case was not prosecuted in a timely fashion the Commonwealth indicated that the District
Attorney made a request, together with the Department of Court Records, to create a system that would track cases that were held
for court after a Preliminary Hearing.

A Hearing was held on Defendant’s Motion to Dismiss on October 28, 2009. The facts regarding the procedural posture of the
case as alleged by Defendant were not in dispute. Counsel for Defendant indicated that the case was brought to his attention short-
ly before the Motion to Dismiss was filed when “a new secretary was going through files and noticed that this case was here, looked
into it and noticed that nothing had been done on the case in terms of any filings.” (T. p. 5, 10/28/09). The Rule 600 motion was sub-
sequently filed on Defendant’s behalf.

The Commonwealth argued that under Commonwealth v. Baird, 975 A.2d 1113 (2009), Defendant had an obligation to
come forward and assert his right to a speedy trial and “not just sit on his hands and wait.” (T. p. 13, 10/28/09). The
Commonwealth further argued that Defendant could have filed a motion under Rule 600(E) to be released on nominal bond
after 180 days or that he could have contacted the court office through the jail liaisons if he was concerned about any delay
in his prosecution. (T. p. 15, 10/28/09). It was acknowledged, however, that an Assistant District Attorney was present and
conducted the Preliminary Hearing on behalf of the Commonwealth. (T. p. 15, 10/28/09). The Commonwealth further
explained that the system utilized by the District Attorney to track cases requires that the Preliminary Hearing transcript
be sent by the District Judge pursuant to Rule 547 and that “until we receive that paperwork, all of the systems that we have
put in place to track formal arraignments are not triggered.” (T. p. 17, 10/28/09). In reference to the transcript being sent
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from the District Judge, the Deputy District Attorney indicated that she had communicated with the District Judge’s office
and she was informed that the District Judge’s staff had mailed the transcript, but not by certified mail, however, the date
on which the transcript was mailed was not given. (T. p. 17, 10/28/09). After detailing the steps taken by the Commonwealth
after the Rule 600 motion was filed, the Commonwealth stated that it had since requested that a system be put in place to
track cases that have been held for court but have not been given a criminal docket number in the court records. (T. p. 20,
10/28/09).

After argument, the matter was taken under advisement and on November 4, 2009 an Order was signed granting Defendant’s
Motion. On that same date a standard form 6A was forwarded to the Warden of the Allegheny County jail notifying him of the dis-
missal of the charges pursuant to Rule 600. On November 5, 2009, the Commonwealth obtained a copy of the order and filed a
Notice of Appeal to the Superior Court.4 On November 9, 2009, the Commonwealth filed a Petition to Enforce Automatic Stay alleg-
ing that Defendant had been released before it could file its Notice of Appeal and that the notice would have acted as an automat-
ic stay of the release order and further requesting that the automatic stay be enforced by directing that Defendant be returned to
the Allegheny County jail pending its appeal.

A Hearing was held on December 2, 2009 on the Commonwealth’s Petition at which it was requested that the Order releasing
Defendant be vacated and bail in the amount of $100,000.00 be reinstated. The Commonwealth, citing the seriousness of the offens-
es charged, Defendant’s prior convictions, and his threat to the community requested not only the substantial monetary bond but,
if released on bond, electronic monitoring. (T. p. 3, 12/2/09). Defendant argued for release on his own recognizance based on the
long period of pretrial incarceration without any action by the Commonwealth, Defendant’s contacts and employment in the com-
munity, and the fact that his previous convictions had been over eleven years prior. (T. p. 6-7, 12/2/09). After consideration of the
circumstances of the case, an Order was entered imposing a non-monetary bond with the requirement that Defendant report in
person to the bail agency.

In response to the Order setting the non-monetary bond and the conditions of Defendant’s release, the Commonwealth, on
December 7, 2009, filed an Application for Special Relief to the Superior Court requesting that the Order releasing Defendant be
stayed or in the alternative to re-impose the original bond of $100,000.00 or the imposition of house arrest with electronic moni-
toring pending the appeal. On December 8, 2009, the Superior Court entered an Order directing the Trial Court to re-institute rea-
sonable bail, “(i.e. bail that the trial court would consider appropriate had the trail court not determined that a speedy trial viola-
tion had occurred) which may include re-imposing the original bail or imposing house arrest and electronic monitoring.” As a
result of the Superior Court’s Order an additional bail hearing was conducted on December 9, 2009 and after consideration again
of the circumstances of the case as established on the record additional bail conditions were imposed that Defendant was not to
leave Allegheny County nor have direct or indirect contact with the victim.

DISCUSSION:
Pa. R. Crim.P. 600 represents the implementation of a defendant’s right to speedy trial guaranteed by the Sixth Amendment to

the United States Constitution and by Article I, Section 9 of the Pennsylvania Constitution. Jones v. Commonwealth, 434 A.2d 1197,
1201 (1981).5 As stated in Commonwealth v. DeBlase, 665 A.2d 427 (1995):

“This Court promulgated Rule 1100 to give substantive effect to the United States Supreme Court’s observation that
state courts could, pursuant to their supervisory powers, establish fixed time periods with which criminal cases must
normally be brought to trial.” DeBlase, 665 A.2d at 431.6

The Supreme Court of the United States in Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182 (1972) first attempted to set out the
criteria to determine whether or not there had been a violations of a defendant’s right to a speedy trial as guaranteed by the
Sixth Amendment to the Constitution.7 In considering both the individual’s right to a speedy trial and the government’s right
to effective prosecution of criminal conduct the Court ultimately adopted a balancing test utilizing the consideration of four
factors to determine if an individual’s right to a speedy trial was violated.8 The Court recognized, however, that its balancing
test approach would necessarily compel courts faced with speedy trial issues to resolve them on an ad hoc basis. The Court
declined to adopt a specified period of time within which to bring an accused to trial because it found no federal constitution-
al or sixth amendment basis for holding that the right to a speedy trial could be quantified by a specified number of days.
However, the Court expressly held that the states were free to establish a reasonable defined period of time within which an
accused must be brought to trial as long as the time period was consistent with constitutional standards. Barker, 407 U.S. at
523. The Court stated:

“Nothing we have said should be interpreted as disapproving a presumptive rule adopted by a court in the exercise
of its supervisory powers which establishes a fixed time period within which cases must normally be brought.” Barker,
407 U.S. at 530, fn. 29.

Shortly after the decision in Barker, the Pennsylvania Supreme Court addressed the speedy trial issue in Commonwealth v.
Hamilton, 297 A.2d 127 (1972). In Hamilton, the Court found that a five-year delay between a detainer being lodged against
Hamilton in 1965 and his trial in 1971 constituted a violation of the right to speedy trial, analyzing the delay under the four
prong test of Barker.9 The Court also recognized that the Barker analysis represented the minimum standards guaranteed by
the Sixth and Fourteen Amendments to the United States Constitution. Hamilton, 297 A.2d at 129. However, the Court proceed-
ed to a separate examination of Hamilton’s rights under Article I, Section 9 of the Pennsylvania Constitution. The Court
reviewed Pennsylvania’s then existing “two term” or “180 day” rule in light of the various policy considerations attendant to
the right to a speedy trial. The Court found that the “two term” rule was inadequate to protect either the interests of society
or the interests of the accused and determined that other alternatives to assure a speedy trial must be considered. The Court
considered the balancing test as enunciated in Barker but determined that the establishment of a specified time period with-
in which to bring an accused to trial that was consistent with constitutional standards was a more appropriate standard. The
Court stated:

“An alternative to a balancing test is a stated time period within which accused persons must be either brought to
trial or released from any threat of prosecution. The theory behind this type of rule is that it eliminates the inherent
vagueness encompassed in any balancing process and it avoids the necessity of a court determining a violation of its
constitutional right on a case by case basis.” Hamilton, 297 A.2d at 132, 133.
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Based on the Court’s consideration of the various means to assess whether or not a violation of a defendant’s right to speedy trial
has occurred, the Court concluded:

“Therefore, in order to more effectively protect the right of criminal defendants to a speedy trial and also to help
eliminate the backlog in criminal cases in the courts of Pennsylvania we deem it expedient to formulate a rule of crim-
inal procedure fixing a maximum time limit in which individuals accused of a crime shall be brought to trial, in the
future, in this Commonwealth. In line with this conclusion, we will immediately refer the matter to the Criminal Rules
Committee for study and recommendation.” Hamilton, 297 A.2d at 133.10

The distinction between the analysis of speedy trial violations under Barker and what would ultimately become Rule 600 was
also recognized in Commonwealth v. DeBlase, 665 A.2d 427 (1995). The Supreme Court stated:

“A speedy trial analysis mandates a two-step inquiry: (1) whether the delay violated Pennsylvania Rule of Criminal
Procedure 1100; and if not, then (2) whether the delay violated the defendant’s right to a speedy trial guaranteed by
the Sixth Amendment to the United States Constitution and by Article I, Section 9 of the Pennsylvania Constitution.
See Jones v. Commonwealth, 495 Pa. 490, 499, 434 A.2d 1197, 1201 (1981) (“although Rule 1100 was designed to imple-
ment the constitutional rights of an accused to a speedy trial, … constitutional guarantees [to a speedy trial] continue
to provide a separate basis for asserting a claim of undo delay in appropriate cases”) (citations omitted).” DeBlase,
665 A.2d at 431. (Emphasis added)

In Commonwealth v. Whitaker, 359 A.2d 174 (1976) it was also stated:

“The test mandated by Rule 1100 is the only test to be applied in Pennsylvania to determine a speedy trial claim.
It was not meant to be applied in addition to Barker’s ‘balancing test.’ It represents this Court’s determination that
the ‘balancing test’ announced in Barker provides only the ‘minimum standards guaranteed by the Sixth and
Fourteenth Amendments,’ and that such minimum standards are not adequate to provide Pennsylvania criminal
defendants the protection guaranteed by the constitution of this Commonwealth.” See Pa.Const. Art. I, Sec. 9.
Whitaker, 359 A.2d at 176.

Therefore, it is clear that the analysis to be applied in determining whether a violation of Rule 600 has occurred does not involve,
in the first instance, an application of the four factors enunciated in Barker.

In order make a determine if a violation of Rule 600 has occurred the relevant time period to consider is from the filing of the
written criminal complaint to the commencement of trial. Trial must commence before the expiration of either 180 days pursuant
to Rule 600(2), as to a defendant who is incarcerated, or 365 days pursuant to Rule 600(3), as to a defendant who is at liberty on
bail. These dates are used to determine the “mechanical run” date. Commonwealth v. Ramos, 936 A.2d 1097, 1101 (Pa. Super.
2007). In addition, Rule 600(C) provides for certain “excludable time,” which is time excluded from the computation of the
mechanical run date for any of the following reasons: any periods of time during which the whereabouts of the defendant are
unknown which hinders his apprehension; any periods of time for which a defendant expressly waives Rule 600; any periods of
delay attributable to the unavailability of the defendant or his attorney; or, any periods caused by a continuance requested by
defendant or his attorney. Pa. R. Crim. P. 600 (C) (1)-(3). The computation of the excludable time results in an “adjusted run”
date. Ramos, 936 A.2d at 1102.

In addition to the consideration of “excludable time”, if a defendant’s trial takes place beyond the adjusted run date, the court
must consider whether or not any delay occurred as a result of circumstances beyond the Commonwealth’s control and despite due
diligence on its part to bring the defendant to trial within the time allowed under Rule 600. Commonwealth v. Hunt, 858 A.2d 1234
(Pa. Super. 2004). Any such period of time is referred to as a period of “excusable delay”. Excusable delay is not expressly defined
by Rule 600 but is a legal construct that takes into account delays that occur as a result of circumstances beyond the
Commonwealth’s control and despite its due diligence. Commonwealth v. Ramos, 936 A.2d 1097, 1102 (Pa. Super. 2007);
Commonwealth v. Hunt, 858 A.2d 1234, 1241 (Pa. Super 2004) (en banc).

In considering whether or not excusable delay can be taken into account to extend the time to bring a defendant to trial, the
burden is on the Commonwealth to establish that the cause of the delay was both beyond its control and that it acted with due dili-
gence. Commonwealth v. Hawk, 597 A.2d 1141 (1991). In Commonwealth v. Shelton, 364 A.2d 694 (1976) the Supreme Court dis-
cussed the concept of judicial delay and specifically stated that it used the term to “refer to the delay in the commencement of trial
caused by the judiciary.” Id. at 696, fn 5. Judicial delay has been found to included time periods when the court considered numer-
ous pretrial motions filed on behalf of a co-defendant, see Commonwealth v. Hill, 736 A.2d 578 (1999), or where jurors were
unavailable due to an administrative decision by the court, see Commonwealth v. Malgieri, 889 A.2d 604 (Pa. Super. 2005). In addi-
tion, in Commonwealth v. Trippett, 932 A.2d 188 (2007) it was stated:

“It is well-settled that the Commonwealth cannot control the schedule of the trial courts and that therefore ‘[j]udicial
delay can support the grant of an extension of the Rule [600] run date.’ Spence, 627 A.2d at 1181; See also
Commonwealth v. Preston, 904 A.2d 1, 14 (Pa. Super. 2006)(en banc)(finding judicial delay may justify postponement
of trial where ‘the Commonwealth was prepared to commence trial prior to the expiration of the mandatory period but
the court was unavailable because of ‘scheduling difficulties and the like.’’; (Commonwealth v. Nellom, 388 Pa. Super.
314, 565 A.2d 770, 772-73 (1989)(finding time is not chargeable to the mechanical run date where the case is sched-
uled for the earliest possible date consistent with the court’s business). Based upon the above mentioned we conclude
that the Commonwealth exercised due diligence in attempting to fulfill the requirements of Rule 600.’ See
Commonwealth v. Robbins, 900 A.2d 413, 415 (Pa. Super. 2006)(‘where the Commonwealth was prepared to proceed
throughout the pendency of the case, it demonstrated that it was prosecuting the defendant’s case with due dili-
gence.’)” Trippett, 932 A.2d at 198.

While the circumstances that warrant a finding of judicial delay and thus, excusable delay, may vary and must be assessed on
a case by case basis, it is clear that judicial delay is most often found in those cases in which, despite repeated efforts by the
Commonwealth to bring the case to trial, the Commonwealth’s efforts were delayed as a result of judicial action on pretrial
motions or other pre-trial issues. Such delay also has been found in those cases where there were scheduling issues involving
the unavailability of the court, law enforcement or other witnesses, all of which the Commonwealth could not control.
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Circumstances such as these can result in a period of excusable delay that extends the period of time to bring a defendant to
trial under Rule 600.

In addition to the requirement of showing circumstances beyond its control, the Commonwealth must also demonstrate that it
exercised due diligence in attempting to meet the requirements imposed by Rule 600. In Hunt, due diligence was defined as “a
fact-specific concept that must be determined on a case-by-case basis. Due diligence does not require perfect vigilance or punc-
tilious care, but rather a showing by the Commonwealth that a reasonable effort has been put forth.” Hunt, 858 A.2d at 1241-1242.
Therefore, the Commonwealth must demonstrate on the record that it carried out its constitutional obligation to bring the defen-
dant to trial in the time period required under Rule 600, or that it put forth a reasonable effort to do so.

In the present case the Commonwealth’s position is that judicial delay caused by the District Judge’s failure to send the docu-
ments to the Department of Court Records in violation of Rule 547 constituted judicial delay and, therefore, the failure to com-
mence the case within 365 days was the result of circumstances beyond the Commonwealth’s control and despite its due diligence.
However, an examination of the facts in this case and the applicable law dictates a finding that the Commonwealth has failed to
prove that the circumstances which lead to the violation of Rule 600 were beyond its control or that it exercised due diligence in
bringing the Defendant to trial.

Clearly the Commonwealth could not control a clerical error by the District Judge in not forwarding the documents to the
Department of Court Records until April 20, 2009. Nor could it control the failure of the United States Postal Service to deliv-
er the documents once they were placed in the mail.11 However, it is also clear that the Commonwealth could control the pos-
sible effect of a clerical or administrative error and prevent any threat to its obligation to commence the trial as required by
Rule 600 by instituting a system to track cases prosecuted at Preliminary Hearings by Assistant District Attorneys which are
held for court. A review of the appellate cases as set forth below that have dealt with the issue of the responsibility of the
Commonwealth to track or monitor cases which are presented to the District Judges indicates that basic record keeping and
tracking systems are required in order to fulfill its obligation to exercise due diligence. In addition, these cases do not sup-
port a finding in the instant matter that the circumstances were beyond the Commonwealth’s control or that it acted with due
diligence.

The Commonwealth relies on Commonwealth v. Monosky, 511 A.2d 1346 (Pa. 1986), a case in which the Trial Court found that
the inadvertent failure of the District Judge to send the transcript of the Preliminary Hearing to the Clerk of Courts until 165 days
after the complaint was filed was judicial delay that entitled the Commonwealth to an extension of time under Rule 1100. On appeal
by the defendant, the Superior Court vacated the judgment of sentence because it concluded that the Trial Court erred in grant-
ing the Commonwealth’s request for an extension under Rule 1100 and held that the charges against the defendant should have
been dismissed.

The Commonwealth then appealed to the Supreme Court which upheld the Trial Court’s finding that there was excusable delay
that should not be attributed to the Commonwealth. In Monosky the criminal complaint was filed on January 31, 1982 and a
Preliminary Hearing was held on February 19, 1982 and all of the charges were held for court. However, an Assistant District
Attorney was not present at the hearing and there was no evidence that the District Attorney was even aware that the charges had
been filed. The District Judge did not send the transcript of the Preliminary Hearing to the Clerk of Courts until July 16, 1982, 165
days after the complaint was filed. On July 29, 1982, within the time to request an extension, the District Attorney petitioned the
Trial Court for an extension of time pursuant to Rule 1100. At the hearing on the Commonwealth’s Motion, the District Attorney
represented that the District Judge could not give “any reason for the delay other than the papers were misplaced or mislaid with-
in the magistrate’s office.” Monosky, 511 A.2d at 1347. Based on these facts, the Supreme Court decided that the inadvertent fail-
ure of the District Judge to send the papers to the Clerk of Courts constituted judicial delay that was beyond the control of the
Commonwealth and that the Commonwealth acted with due diligence in requesting an extension as soon as it learned of the case.
The Court stated that:

“The record before us is utterly devoid of any evidence of an effort by the Commonwealth or the judiciary to avoid
the requirements of Rule 1100. The district attorney, who was not present or represented at the district justice level,
was not aware of the charges against appellee until the transcript was returned to Common Pleas approximately 165
days after the complaint was issued.” Monosky, 511 A.2d at 1348. (Emphasis added).

The significance of the fact that the District Attorney was not present at the Preliminary Hearing is emphasized by the Court’s
further statement that “We do not now consider whether unexplained judicial delay, which occurs after the District Attorney is
aware of the charges against an accused, may justify an extension.” Monosky, 511 A.2d at 1348. (Emphasis in original)

The present case is distinguishable based on the fact that an Assistant District Attorney was present at Defendant’s Preliminary
Hearing and actively prosecuted the case. The above quoted statement from Monosky suggests that a different result may have
been reached had the Court been faced with evidence that showed that the District Attorney was aware that criminal charges had
been filed, was present at the Preliminary Hearing and knew that the charges had been held for court.

Subsequent to the decision in Monosky, the Supreme Court in Commonwealth v. Browne, 584 A.2d 902 (1990) considered the
responsibility of the District Attorney to be aware of the status of cases, for Rule 1100 purposes, which are held for court even
when a representative of the District Attorney’s office was not present at the Preliminary Hearing.

In Browne, the defendant was charged in Lancaster County with driving under the influence by a criminal complaint filed on
April 5, 1987. There was no Assistant District Attorney at the Preliminary Hearing held on July 1, 1987 at which the charges were
held for court. At the conclusion of the Preliminary Hearing the District Judge gave the defendant a “Notice of Arraignment”
which indicated that defendant would be arraigned on September 30, 1987. However, as a result of the term of court procedures
used in Lancaster County, the 180 day period for commencing trial under Rule 1100 would expire on October 18, 1987, which was
after the scheduled arraignment, but before the next available trial term in November 1987. On August 31, 1987, the
Commonwealth filed a petition for extension of time to commence the trial under Rule 1100. The Commonwealth argued that it
exercised due diligence in pursuing the case and that the delay was “judicial delay” caused by the District Justice setting the
arraignment date so late that the case could no be tried within the 180 days. The Trial Court denied the Commonwealth’s petition
for an extension and the defendant then filed a motion to dismiss pursuant to Rule 1100, which the court granted. On appeal, the
Superior Court, in a Memorandum Opinion, reversed the Trial Court on the basis that the Commonwealth was not guilty of a lack
of due diligence and was not responsible for the delay caused by the District Justice’s scheduling of the arraignment. The Court
found that the Commonwealth was not responsible for derelictions on the part of other agencies within the criminal justice system,
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relying on Monosky. Browne, 584 A.2d at 905.

The Supreme Court granted allocatur stating:

“We granted allocatur based upon a continuing review of our appellate docket, because, blatantly put, we have
become concerned that the Superior Court is more and more inclined to accept any and every excuse for failure to
bring a criminal case to trial within the time period prescribed by Rule 1100 and that this case presented the oppor-
tunity to prevent further emasculation of Rule 1100 for the reasons set forth below, we reverse.” Id. at 905.12

The Court further noted that the Commonwealth argued that under the term system used by the criminal court in Lancaster County
in which the District Justice establishes and notifies the defendant of the arraignment date, that “it would be unduly harsh to
require the office of the District Attorney to monitor cases being returned to the court by the District Justices in order to unearth
‘problem cases’ under Rule 1100 occasioned by the arraignment date given to defendants by the district justices….” Browne, 584
A.2d at 905. The Court characterized this argument as “sheer nonsense”, finding that it was not unreasonable to expect the District
Attorney’s office to track arraignment dates on a routine basis to determine whether prosecution under Rule 1100 was jeopard-
ized. Id. at 905. The Court further noted that the District Attorney’s office “blew it” and did so because a system was not in place
to carry out the routine duties of the office. Browne, 584 A.2d at 906. Further recognizing the district attorney’s duty to act with
due diligence, the Court stated:

“We hold that due diligence likewise imposes on the government to employ simple record keeping systems in cir-
cumstances such as this. Unlike Commonwealth v. Monosky, supra, the delay here was not the fault of the minor judi-
ciary (the District Justice), but must be fully attributed to the District Attorney’s office itself. Hence Rule 1100 was
violated and we hold that the Trial Court was correct in dismissing the charges against the appellant.” Browne, 584
A.2d at 906.

Therefore, even in the circumstances where the Commonwealth did not have an attorney present at the Preliminary Hearing and
under the established procedures the District Justice was responsible for setting the arraignment date, the Supreme Court found
that it was incumbent upon the District Attorney’s office to maintain basic record keeping procedures that would allow it to track
cases and be aware that a Rule 1100 issue might result in the dismissal of a case.13

An additional case in which it was found that the Commonwealth had the responsibility to track cases to prevent a violation
of Rule 600 is Commonwealth v. Lopez-Melendez, 644 A.2d 1235 (Pa. Super. 1994). In Lopez-Melendez the defendant was charged
with driving under the influence by a complaint filed on September 24, 1991. Following his Preliminary Hearing on October 31,
1991, after which the charges were held for court, the defendant prepared documents to apply for the ARD program. His ARD
application and “Motion for Trial Continuance and Waiver” were filed with the Office of the Impaired Driver Program on
December 18, 1991 and on March 30, 1992 he appeared at the Office of the Impaired Driver Program for an evaluation for accept-
ance into the ARD program. However, after this evaluation, none of the defendant’s documents were forwarded as required to
the District Attorney’s office by the Office of the Impaired Driver Program. Lopez-Melendez, 644 A.2d at 1236. Therefore, the
defendant’s request for a continuance and waiver of Rule 1100 were never signed by a representative of the District Attorney’s
office and never forwarded to the lower court for entry of an order granting the continuance. No further action was taken after
the ARD evaluation until November 9, 1992 when the defendant filed his motion to dismiss pursuant to Rule 1100. The
Commonwealth responded by asserting that the delay in prosecution was attributable to the ARD application process and the fail-
ure of the Office of the Impaired Driver’s Program to properly forward his application and that appellant had waived his Rule
1100 rights. Id. at 1236.

The Trial Court determined that Rule 1100 had been violated but also found that the defendant had waived his Rule 1100
rights when he applied for ARD. In addition, the Trial Court determined that there was judicial delay that was beyond the con-
trol of the Commonwealth, placing the blame solely upon the Office of the Impaired Driver Program for its failure to forward
the appropriate documents to the District Attorney’s office. Following a bench trial the defendant was convicted and a timely
appeal followed.

The Superior Court reversed the lower court’s determination that any delay was attributable to the Office of the Impaired
Driver Program and that the Commonwealth acted with due diligence in bringing the appellant to trial.14 Citing Browne, the
Court stated:

“Under Rule 1100, the Commonwealth must act with ‘due diligence’ to bring a criminal defendant to trial. When a
case has possible Rule 1100 problems, prosecutors must do everything within their power to see that the case is tried
on time. Commonwealth v. Smith, 477 Pa. 424, 428, 383 A.2d 1280, 1282 (1978). See also Commonwealth v. Polsky, 493
Pa. 402, 426 A.2d 610 (1981). The test to be met is whether the Commonwealth’s efforts to bring the defendant to trial
were reasonable and pursued with negligence.” Commonwealth v. Koonce, 511 Pa. 452, 515 A.2d 543 (1986). Lopez-
Melendez, 644 A.2d at 1238.

Addressing the Trial Court’s finding that the Commonwealth should not be held accountable for the failure of the Office Impaired
Driver Program’s failure to forward the application to the District Attorney’s office, the Superior Court characterized this conclu-
sion as “pure sophistry.” Lopez-Melendez, 644 A.2d at 1239. The Court noted it was the responsibility of the District Attorney’s
office to submit a case for consideration for ARD, to oversee and review the ARD application process and further noted that the
Office of the Impaired Driver Program is under the control of the district attorney’s office. Referring to the decision in Browne,
the Court noted that the Supreme Court in that case held that due diligence “required the District Attorney’s Office to employ a
simple record-keeping system to insure that its cases were docketed and checked for possible Rule 1100 problems as a matter
of course.” Lopez-Melendez, Id. at 1239. (Emphasis added)

The Court also distinguished Monosky noting that the Supreme Court ruled that where the District Attorney was unaware of
inadvertent delay caused by the misfiling of papers by the District Magistrate’s office, such delay may justify granting an exten-
sion of time under Rule 1100. The Court stated:

“Unlike the present action and Browne, supra, in Monosky, supra, the District Attorney had no knowledge whatsoev-
er about the case; he did not even know that a criminal complaint had been filed. However presently, the
Commonwealth was well aware of the criminal proceeding against appellant as evidence by its filing of a criminal
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information on December 19, 1991 and the scheduling of a preliminary hearing for January 29, 1992, which appellant
waived.” Lopez-Melendez, 644 A.2d at 1239, FN. 9.

The Court, concluded that the Commonwealth did not act with due diligence in prosecuting the matter. The Court conclud-
ed its Opinion noting, “if not for appellant’s motion to dismiss, this case still might not be before us.” Lopez-Melendez, 644
A.2d at 1240.

The obligation to monitor cases at the Preliminary Hearing level was also previously recognized in Commonwealth v.
McCutcheon, 488 A.2d 281 (Pa. Super 1985). In McCutcheon a criminal complaint was filed charging the defendant with driv-
ing under the influence on March 1, 1982. After a Preliminary Hearing held on April 6, 1982, the charges were held for court.
However, a member of the District Justice’s staff misfiled the papers on the defendant’s case and instead of transmitting them
to the County Clerk of Courts, the papers were placed into a “closed file”. McCutcheon, 488 A.2d at 282. In November of 1982,
the defendant’s counsel happened to meet the police officer that filed the complaint and inquired about the status of the case.
As a result of the inquiry, the officer telephoned the District Attorney’s office who then called the District Justice’s office and
learned of the misfiling of the documents. On November 15, 1982, the complaint and transcript were filed with the Clerk of
Courts. On November 30, 1982, the Commonwealth filed a petition for extension of time under Rule 1100, identifying the source
of the delay as the error by the district justice and alleging its due diligence. The defendant filed an answer and moved for the
dismissal of the charges. The Trial Court denied the Motion and granted the Commonwealth’s Petition for extension. Appellant
was tried and convicted.

On appeal the Superior Court noted that under Pa.R.Crim.P. 1100 there was no excludable time pursuant to Rule 1100(d) and,
therefore, the Commonwealth’s petition was untimely as Rule 1100(c) (2) required that any petition for extension of time be filed
prior to the expiration of the 180 days. McCutcheon, 488 A.2d at 283. However, the Court went on to state:

“Even if the Commonwealth did have available the argument that it exercised due diligence, we should find the argu-
ment without merit. It was the Commonwealth’s burden to prove due diligence in the prosecution of appellant. See
Commonwealth v. Jones, 314 Pa. Super. 515, 461 A.2d 267 (1983). While it is clear that the Commonwealth was dili-
gent once it learned that the papers on appellant’s case had been misfiled in the District Justice’s office, there is no
evidence on the record that it exercised due diligence between the filing of the complaint and the date on which it
learned that the papers had been misfiled. See Commonwealth v. Walls, 303 Pa. Super. 284, 449 A.2d 690 (1982) (proof
of due diligence must appear on record). So far as appears, the Commonwealth had no system to assure that cases held
for court, especially those in which the Commonwealth attorney was not present at the preliminary hearing, were
properly processed. Such a failure in recordkeeping “precludes a finding of due diligence.” Commonwealth v.
Metzger, 249 Pa. Super. 107, 113, n. 4, 375 A.2d 781, 784, n. 4 (1977) (citations omitted). Although the standard of due
diligence does not require the Commonwealth to exercise every conceivable effort, it does require the Commonwealth
to make reasonable efforts. Commonwealth v. Polsky, 493 Pa. 402, 426 A.2d 610 (1981); Commonwealth v. Colon, 317
Pa. Super. 412, 464 A.2d 388 (1983). Here the record is devoid of evidence of any effort to follow cases in which a pre-
liminary hearing has been held where a Commonwealth attorney is not present and the defendant is bound over for
court.” McCutcheon, supra at 284. (Emphasis added in part)

The Court clearly found that the failure to have a record keeping system in place to track cases held for court precluded a
finding of due diligence. In addition, the fact that the Commonwealth was able to demonstrate that it exercised diligence in
attempting to bring the defendant to trial after it found that time had expired was irrelevant to the analysis. Likewise, in the pres-
ent case the Commonwealth has detailed in its response the steps that it took after Defendant filed his Rule 600 motion. However,
this activity does not substitute for due diligence in taking the necessary steps to bring the case to trial before a Rule 600 viola-
tion had occurred.

The Commonwealth also alleges that Defendant had an obligation to take some steps to bring his case to its attention to avoid a
violation of Rule 600. The Commonwealth relies on Commonwealth v. Baird, 975 A.2d 1113 (2009) to support its position that
Defendant cannot benefit from “willful ignorance of the circumstances surrounding his case” and that Defendant has an obliga-
tion to take action to bring his case to trial in a timely manner. (Commonwealth Response to Motion to Dismiss, p. 6). However this
reliance is misplaced because Baird does not address the issue of judicial delay or the obligation of a Defendant to take action to
bring his case to trial. The Supreme Court’s specific holding was that “absent exceptional circumstances not present here, notice
to defense counsel constitutes reasonable notice for the purpose of determining a defendant’s unavailability under Rule 600.”
Baird, 975 A.2d at 1119. (Emphasis added)

In Baird the defendant was arrested in Westmoreland County and charged with burglary, robbery and resisting arrest in
February 2003. He was released the same day after posting bond and executed documents indicating his agreement to be present
for all future legal proceedings. Two weeks later, Baird’s counsel appeared on the date scheduled for the Preliminary Hearing,
waived the hearing on defendant’s behalf and signed the Notice of Arraignment which was scheduled for April 25, 2003. However,
neither the District Magistrate nor defendant’s counsel provided actual notice of the arraignment date to the defendant. Baird, 975
A.2d at 1114. As a result of other burglary cases pending against Baird in Allegheny County a warrant was issued for his arrest
and on March 18, 2003, Baird surrendered and was lodged in the Allegheny County jail. He remained incarcerated in Allegheny
County up to and after the time set for the arraignment in Westmoreland County on April 25, 2003 at which neither Baird nor his
counsel appeared. Therefore, a bench warrant was issued as the Westmoreland County court was unaware he was lodged in the
Allegheny County jail. Despite the bench warrant, Baird was subsequently released in Allegheny County on May 7, 2003 for drug
rehabilitation and while in the program he cooperated with the police investigating various burglaries. In December 2003 Baird
appeared in court in Allegheny County, plead guilty and was sentenced to time served plus probation. Following this sentencing he
reported to his probation officer, lived at his listed address and continued to cooperate with law enforcement officers in ongoing
investigations. In June 2004 Baird was stopped for a motor vehicle violation and arrested pursuant to the outstanding bench war-
rant issued in Westmoreland County related to his failure to appear to the Arraignment scheduled on April 25, 2003. Baird, 975
A.2d at 1115.

Defendant subsequently filed a Motion to Dismiss pursuant to Pa.R.Crim.P. 600. At the hearing on the motion, when ques-
tioned concerning what he thought happened to the case against him, Baird explained that he asked his attorney about the
status of the case his attorney told him, “I wouldn’t stir up the bees. Let it go. See what happens.” Baird, 975 A.2d at 1119.
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Following the hearing the court granted the motion and dismissed the charges finding that defendant lacked notice of his
April 2003 arraignment date and the Commonwealth did not exercise due diligence in bringing defendant to trial. Baird, 975
A.2d at 1115.

On appeal a divided en banc Superior Court reversed and remanded holding that it was the responsibility of defense counsel to
advise the defendant of court proceedings requiring the defendant’s presence and further holding that the period between April
25, 2003 (appellant’s original arraignment date) and June 21, 2004 (the date the defendant was apprehended) was excludable time
for purposes of determining the time within which the Commonwealth was required to commence defendant’s trial under Rule 600.
Id. at 1115. As a result of the determination that Baird was unavailable, Superior Court viewed the issue of the Commonwealth’s
due diligence as irrelevant.

On appeal, the Supreme Court affirmed the Trial Court and the Superior Court and found that where a period of delay is caused
by the defendant’s failure to appear at a court proceedings of which he has notice, exclusion of the time as a result of the failure
to appear is warranted under Rule 600. The Court relied on the fact that when Defendant was placed on bail in Westmoreland
County he agreed, pursuant to Pa.R.Crim.P. 526, to appear at all scheduled proceedings and to notify the Court and the District
Attorney of his whereabouts while on bail. Consequently, when defendant’s counsel was notified of the date of the formal arraign-
ment, such notice was deemed as reasonable notice to defendant for Rule 600 purposes. Therefore, Defendant was found to be
unavailable under Rule 600(C)(3)(a) from the time of his scheduled arraignment until his arrest and dismissal of the charges was
not required under Rule 600.

Baird does not hold, as the Commonwealth would suggest, that a defendant has an obligation to take some affirmative
steps to bring his case to trial. It holds only that notice to a defendant’s counsel constitutes notice to the defendant and the
failure of a defendant to appear at a hearing of which he has such constructive notice can result in excludable time under
Rule 600. Rule 600 does not require any affirmative action on the part of a defendant to bring the case to trial. It is clear
that in considering a violation of Rule 600 a defendant does not even have a duty to object to his case being scheduled
beyond the time set for trial, as long as he does not acquiesce or agree to it. Commonwealth v. Wallace, 804 A.2d 675 (Pa.
Super. 2002).

Therefore, as discussed in detail above, an analysis that includes the consideration of a defendant’s assertion of his rights, one
of the four factors enunciated in Barker, is inapplicable in deciding if a violation of Rule 600 has occurred.

The Court’s reasoning in Baird is instructive, however, in considering the Commonwealth’s position in the present case that it
did not have notice of this matter. In its response the Commonwealth states, “Because of the breakdown in the transmission of the
court papers from the Magisterial District Justice Office to the Department of Court Records, the Commonwealth did not have
notice and was unable to track the case through the system.” (Commonwealth’s Response to Motion to Dismiss, p. 6.) This argu-
ment was reiterated at the Rule 600 hearing in which it was stated “Your Honor, we didn’t know the case existed until it was
received by the Clerk of Courts.” (T. p.15, 10/28/09). However, an examination of both the Superior Court and the Supreme Court
Opinions in Baird clearly demonstrates that the holdings are premised on the concept that notice to the attorney constitutes notice
to the defendant. The Superior Court stated “Where defense counsel has actual notice of a proceeding and fails to so inform his or
her client, the onus and consequences of such failure fall upon the defendant.” Baird v. Commonwealth, 919 A.2d 258, 261 (Pa.
Super. 2007). In addition, the Supreme Court stated:

“Nevertheless, the High Court has applied some brighter-line, subsidiary rules in federal speedy-trial jurisprudence.
Of particular relevance here, the Court applies a general rule attributing delay caused by counsel to the defendant.
(citations omitted) (recognizing that, in both civil and criminal cases, ‘clients [are] bound by their counsels’ in action”)
Baird, 975 A.2d at 1119.

Further citing, Coleman v. Thompson, 111 S.Ct. 2546 the Court stated that:

“Notably, the United States Supreme Court has also stated that, as long as counsel is not constitutionally ineffective,
the defendant must “bear the risk of attorney error”. Baird, 975 A.2d at 1119, FN4

Given that Baird holds that notice to a defendant’s counsel constitutes notice to the defendant in a Rule 600 case, it would be incon-
sistent to accept the Commonwealth’s argument in the present case that it did not have notice of the case when an Assistant District
Attorney was present at the Preliminary Hearing and prosecuted the case.15 Clearly the Commonwealth had notice of the case and
was required in the exercise of due diligence to take reasonable steps to bring this matter to trial with the time required by Rule
600. It would also certainly be reasonable to expect that when an Assistant District Attorney represents the Commonwealth and
the victim in a Preliminary Hearing regarding a serious crime that some information concerning the outcome of the hearing is
given to supervisors within the District Attorney’s office, particularly when the case is held for court. It would also be reasonable
to expect that the Commonwealth would have a system in place to assure that the case is prosecuted in a timely manner based on
the information that it already had in its’ possession.

The Commonwealth has described in its response the procedures used to track cases for Rule 600 purposes.16 These procedures
appear to reflect a system that is based on the generation of a CR number after the documents are received by the Department of
Court Records which then results in the District Attorney being informed of a pending Formal Arraignment. However, the notice
of a pending Formal Arraignment is not what triggers the Commonwealth’s obligation under Rule 600. It is the filing of the writ-
ten complaint that begins the time period in which to bring Defendant to trial. In addition, despite the fact that it had an Assistant
District Attorney at the Preliminary Hearing, it is clear by the affidavits attached to the Commonwealth’s response that a record
keeping system was not in place to insure compliance based on the triggering event of Rule 600, that is, the filing of the complaint.
In an affidavit filed by the Commonwealth it was stated:

“An inquiry was made to Court Administration to determine if there existed a record of cases held for court by a
magisterial district justice in which a CR number had not been generated by the Department of Court Records and
it was learned that there is no such record; a joint request has been made by the District Attorney’s office and the
Department of Court Records that some system, electronic or otherwise, be created to identify cases which have been
held for court, but have not been timely received by the Department of Court Record and have been advised that a
system will be created.” Response to Motion to Dismiss, Affidavit of Deputy District Attorney Rebecca D. Spangler,
Exhibit 1 (Emphasis added)
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A second affidavit stated:

“Until said documents are received from the Magisterial District Justice, no information exists in the Court of
Common Pleas CPCMS Computer Docketing System; there currently is no computer generated report listing cases
that have been held for court at the Magisterial District Justice offices, but have not been entered into the Court of
Common Pleas CPCMS Computer Docketing System.” Response to Motion to Dismiss, Affidavit of Ronald Wetzel,
Assistant Divisional Manager, Department of Court Records, Exhibit 2 (Emphasis added)

Given that our appellate courts have held, as discussed above, that due diligence includes keeping adequate records or estab-
lishing adequate record keeping systems to insure compliance with Rule 600, the Commonwealth cannot attribute the delay in
the present case to excusable delay. The Commonwealth cannot assert that it has exercised due diligence when it uses the
receipt of the paperwork from the District Justice as a “trigger” when the obligation to bring the Defendant to trial under Rule
600 commences with the filing of the complaint. This is particularly true when the Commonwealth had actual knowledge of the
filing of the Complaint and was represented by an Assistant District Attorney at the Preliminary Hearing. To find that the
responsibility of the Commonwealth to move the case forward in a timely fashion ceases at the moment the case is held for court
and then only begins again when the documents are received by the Department of Court Records would be inconsistent with
its duty under Rule 600. 

The Commonwealth has asserted as a reason to deny Defendant’s petition the serious nature of the crimes alleged, which is
beyond dispute. However, the seriousness of the case only highlights the lack of due diligence exercised by the Commonwealth in
failing to have a system in place to track such cases that is not dependent on the vagaries of the District Judge’s office or the United
States mail.17 Consequently, Defendant’s Motion to Dismiss was appropriately granted.

The Commonwealth’s second assignment of error is that Commonwealth was denied, pending appeal, an automatic stay of the
order of November 4, 2009 releasing Defendant after his Rule 600 Motion was granted. It is argued that by failing to properly file
the order the Commonwealth could not file its notice of appeal so as to effectuate its automatic stay.

As previously noted, the Defendant filed his Motion to Dismiss Pursuant to Rule 600 on October 9, 2009. At the hearing
held on October 28, 2009 the Court advised that it would take the Motion under advisement. On November 4, 2009 the Court
entered an Order granting the Motion and also issued a Form 6A to the Warden of the Allegheny County jail to release the
Defendant, as the charges were dismissed.18 The Commonwealth obtained a copy of the Order the following day and filed its
Notice of Appeal. The Commonwealth argues by delaying the filing of the order the Commonwealth was deprived of an auto-
matic stay pursuant to Pa.R.A.P. § 1736(b) which would have acted as an automatic supersedeas as to the Defendant’s release
pending the appeal.

Pa.R.A.P. § 1736(a) provides for the exemption of certain designated parties from the security required under Pa.R.A.P. § 1731
in order to obtain a supersedeas on appeal from orders for the payment of money. § 1731(a)(1) identifies the Commonwealth or any
officer thereof, acting in its official capacity, as one of those exempt from such security. Specifically, 1736(b) provides as follows:

“(b) Supersedeas automatic. Unless otherwise ordered pursuant to this chapter the taking of an appeal by any party
specified in subdivision (a) of this rule shall operate as supersedeas in favor of such party.”

However, stays in criminal matters are controlled by Pa.R.A.P. 1761 to 1764. Pa.R.A.P. 1764 provides that:

“Except as otherwise prescribed by the Pennsylvania Rules of Criminal Procedure, Rule 1731 (automatic supersedeas
order for payment of money) et. seq. shall be applicable to criminal or quasi–criminal matters or orders relating there-
to which are not in the scope of Rule 1761 (capital cases) through Rule 1763 vacation of supersedeas on affirmance of
conviction.”

Rule 1762 specifically pertains to release in criminal matters. Subsection (a) provides as follows:

“Application relating to bail when an appeal is pending shall ordinarily first be presented to the lower court, and shall
be governed by the Pennsylvania Rules of Criminal Procedure. If the lower court denies relief, a party may seek relief
in the appellate court by filing an applicable, pursuant to Rule 123, ancillary to the pending appeal.”

Pa.R.Crim.P. 520 through 536 establish the procedures related to bail. Rule 520 provides for bail before verdict and Rule 521
provides for bail after a finding of guilt. The right to bail under these rules is limited by Article 1, § 14 of the Pennsylvania
Constitution, as amended in 1998, which precludes bail for capital offenses and for offenses for which the maximum sentence is
life imprisonment or unless no condition or combination of conditions will reasonably assure the safety of any other person and the
community. Defendant was clearly eligible for bail, as bail had been set at the time of his arrest at $100,000.00.

To the extent that the Commonwealth argues that an automatic supersedeas or stay pursuant to Rule 1736(b) would have result-
ed in the Defendant being incarcerated pending the appeal, this argument is without merit. Even if Defendant had been convict-
ed of the offenses with which he had been charged, Defendant would have been entitled to consideration for bail pending any
appeal pursuant to Pa.R.A.P. 1762(a). Given that a violation of Rule 600 was found to have occurred and the charges were dis-
missed, it was appropriate that Defendant should be released given the fact that he had been incarcerated for over a year with no
action having been taken on his case by the Commonwealth. Nevertheless, the Commonwealth filed a Petition to Enforce Automatic
Stay and this Court effectively granted the stay but exercised its authority pursuant to Pa.R.A.P. 1762 to grant bail pending the
appeal, on Defendant’s Motion, and imposed bail in the nature of a non-monetary bond with the condition that Defendant report to
the bail agency in person.

The Commonwealth then filed an Application for Special Relief to the Superior Court of Pennsylvania which, by an Order of
December 8, 2009, directed that an additional hearing be held and that a monetary bail or additional conditions may be considered.
On December 9, 2009 an additional hearing was held and additional bail conditions were imposed that the Defendant was not to
leave Allegheny County and have no contact direct or indirect with the victim.

Pursuant to the applicable rules of appellant procedure regarding stays in criminal matters, a Defendant may be released on
bail, even after conviction. In those instances the Commonwealth is not entitled to an automatic stay that prevents a defendant from
being released during an appeal. It would be inconsistent with these rules to then find that a Defendant who has had all charges
against him dismissed should be denied the opportunity for bail based on the Commonwealth’s alleged right to an automatic stay
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and supersedeas. Therefore, any alleged error in filing or docketing the order of November 4 and any alleged delay in the
Commonwealth’s receipt of the Order has been addressed by the imposition of bail consistent with the rules of appellate procedure
and the rules of criminal procedure regarding bail on appeal.

BY THE COURT:
/s/Todd, J.

1 A letter of September 30, 2008 indicates that the Behavior Assessment Unit evaluated Defendant on September 29, 2008 at which
time the unit “cleared the defendant and it was recommended he/she be judged according to the evidence.”
2 A preliminary hearing was initially scheduled for October 2, 2008, however, a Notice of Continuance indicates that the hearing
was continued to October 9, 2008 at the request of the Michelle R. Krempasky, the affiant to the criminal complaint from the
Wilkinsburg Police Department.
3 Pa.R.Crim.P. 547 provides: Return of Transcript and Original Papers

(A) When a defendant is held for court, the issuing authority shall prepare a transcript of the proceedings.  The transcript
shall contain all the information required by these rules to be recorded on the transcript. It shall be signed by the issu-
ing authority, and have affixed to it the issuing authority’s seal of office.

(B) The issuing authority shall transmit the transcript to the clerk of the proper court within 5 days after holding the
defendant for court.

(C) In addition to this transcript the issuing authority shall also transmit the following items:

(1) the original complaint;

(2) the summons or the warrant of arrest and its return;

(3) all affidavits filed in the proceeding;

(4) the appearance or bail bond for the defendant, if any, or a copy of the order  committing the defendant to custody;

(5) a request for the court of common pleas to issue a bench warrant as required in Rule  543(D)(3)(b); and

(6) notice informing the court of common pleas that the defendant has failed to comply with the fingerprint order as
required in Rule 543(d)(3)(b)(ii).

4 The order of November 4, 2009 granting the Motion to Dismiss was not docketed until November 6, 2005, the day after the
Commonwealth filed its Notice of Appeal. In its Application for Special Relief to the Superior Court filed on December 7, 2009, the
Commonwealth acknowledges that it received a copy of the order on November 5, 2009. (Commonwealth’s Application for Special
Relief, para. 4)
5 Pa. R.Crim.P. provides in pertinent part as follows:

Rule 600. Prompt Trial

(A)(1) Trial in a court case in which a written complaint is filed against the Defendant after June 30, 1973 but before
July 1, 1974 shall commence no later than 270 days from the date on which the complaint is filed.

(2) Trial in a court case in which a written complaint is filed against the defendant, when the defendant is incarcerat-
ed on that case, shall commence no later than 180 days from the date on which the complaint is filed.

(3) Trial in a court case in which a written complaint is filed against the defendant, when the defendant is at liberty
on bail, shall commence no later than 365 days from the date on which the complaint is filed.

(E) No defendant shall be held in pre-trial incarceration on a given case for a period exceeding 180 days excluding
time described in paragraph (C) above. Any defendant held in excess of 180 days is entitled upon petition to immedi-
ate release on nominal bail.

(G) For defendants on bail after the expiration of 365 days, at any time before trial, the defendant’s attorney may apply
to the court for an order dismissing the charges with prejudice on the ground that this rule has been violated. A copy
of such motion shall be served upon the attorney for the Commonwealth, who shall also have the right to be heard
thereon.”

If the court, upon hearing, shall determine that the Commonwealth exercised due diligence and that the circumstances
occasioning the postponement were beyond the control of the Commonwealth, the motion to dismiss shall be denied
and the case shall be listed for trial on a date certain. If, on any successive listing of the case, the Commonwealth is
not prepared to proceed to trial on the date fixed, the court shall determine whether the Commonwealth exercised due
diligence in attempting to be prepared to proceed to trial. If, at any time, it is determined that the Commonwealth did
not exercise due diligence, the court shall dismiss the charges and discharge the defendant.

6 Pa. R.Crim.P. 1100 was renumbered to Pa. R.Crim.P. 600 and amended March 1, 2000, effective April 1, 2001. There were no sub-
stantive changes in the rule as it pertains to the issues in this case.
7 The Sixth Amendment provides:

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining Witnesses in his favor, and to have the Assistance of Counsel
for his defense.”
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8 The Court referenced its statement in Kloper v. North Carolina, 386 U.S. 213, 223, 87 S.Ct. 988 (1967 ) in which it stated that “We
hold here that the right to a speedy trial is as fundamental as any of the rights secured by the Sixth Amendment.”
9 The factors stated in Barker are: (1) length of the delay; (2) the reason for the delay; (3) Defendant’s assertion of his rights; and
(4) prejudice to the Defendant. The Court recognized that these factors need not be considered alone stating:

“In sum, these factors have no talismanic qualities; courts must still engage in a difficult and sensitive balancing
process. But because we are dealing with a fundamental right of the accused, this process must be carried out with
full recognition that the accused’s right to a speedy trial is specifically affirmed in the Constitution.” 407 U.S. at 533.

10 The Comment to the present Rule 600 indicates that: “Rule 1100 was adopted in 1973 pursuant to Commonwealth v. Hamilton,
297 A.2d 127 (Pa. 1972).”
11 The only evidence of record is that the documents were not mailed until April 20, 2009 and that they were not received by the
Department of Court Records. However, it is noted that the record is devoid of any reference by the Commonwealth to any addi-
tional explanation concerning the circumstances in this case such as: whether there have been similar delays in the transmission
of documents from the office of this or other district judges; whether or not the district judge informed the Deputy District Attorney
when the documents were mailed; if in fact the documents were not mailed until April 2009, as opposed to five days after the pre-
liminary hearing, was there any explanation as to why that delay occurred; whether or not other cases were mailed with the
Defendant’s preliminary hearing transcript and whether or not they were received.
12 The “emasculation” of Rule 1100 was the subject of a number of dissenting opinions by Justice Zappala in cases in which he
expressed the concern that decisions finding excusable delay were nothing more than the Court’s abdication of its responsibility
to apply its own rule. See Commonwealth v. Koonce, 515 A.2d 543, 549 (1986) (Zappala, J., dissenting).
13 Justice Zappala, filed a concurring opinion in Browne that stated:

While I wholeheartedly join in the majority opinion, I write separately to express my unfeigned consolation that once
again there is vitality to Pa.R.Crim.Pro. 1100 and that, perhaps, reports of its demise in this Commonwealth have been
greatly exaggerated. See, Commonwealth v. Bond, 516 Pa. 171, 532 A.2d 339 (1987) (Zappala, J., dissenting);
Commonwealth v. Koonce, 511 Pa. 452, 515 A.2d 543 (1986) (Zappala, J., dissenting); Commonwealth v. Monosky, 511
Pa. 148, 511 A.2d 1346 (1986) (Zappala, J., dissenting); Commonwealth v. Terfinko, 504 Pa. 385, 474 A.2d 275 (1984)
(Zappala, J., dissenting); Commonwealth v. Manley, 503 Pa. 482, 469 A.2d 1042 (1983) (Zappala, J., dissenting);
Commonwealth v. Green, 503 Pa. 278, 469 A.2d 552 (1983) (Zappala, J., dissenting); Commonwealth v. Corwley, 502
Pa. 393, 466 A.2d 1009 (1983) (Zappala, J., dissenting). It should come as great solace to the defense bar of this
Commonwealth that the rule has been resurrected.

I must specifically concur in the accurate statement of the majority that the former demise of the rule was greatly
hastened by a Superior Court which ‘is more and more inclined to accept any and every excuse for failure to bring a
criminal case to trial within the period prescribed by Rule 1100’. At p. 905. The purpose of the rule cannot be advanced
if we continuously make excuses for the failure to enforce it. It is for these reasons that I strongly concur in the great
stride made by the majority today in recognizing this fact. Browne, 584 A.2d at 906.

14 The Court first determined that the defendant’s alleged waiver of his rights under Rule 1100 was not valid. Lopez-Melendez, 644
A.2d at 1238.
15 The Preliminary Hearing transcript reflects the following exchanges:

“DISTRICT JUDGE COOPER: This is the case of David Bradford, on charges of kidnapping, rape, involuntary devi-
ate intercourse, sexual intercourse, and terroristic threats, Case No. G-444629-3. Attorneys, if you want to introduce
yourself for the Court?

MS. WEEKS: Katie Weeks for the Commonwealth.

MR. ABRAMOVITZ: Kevin Abramovitz on behalf of David Bradford. We will waive any further formal reading of the
Complaint and enter our plea of not guilty at this time. (T. p. 3, Preliminary Hearing, 10/9/08)

MS. WEEKS: Before we begin, the Commonwealth would like to amend the information.

DISTRICT JUDGE COOPER: Amend the Complaint?

MS. WEEKS: Yes, please.

DISTRICT JUDGE COOPER: To read what?

MS. WEEKS: I’d like to add one count of sexual assault, 3124.

DISTRICT JUDGE COOPER: Okay, what else? Is that it?

MS. WEEKS: I’d also like to add one count of aggravated indecent assault, with is 3125.

DISTRICT JUDGE COOPER: Okay.

MS. WEEKS: And I believe that’s it. If I may just have one moment.

DISTRICT JUDGE COOPER: All right. Let’s proceed.

MS. WEEKS: And also, Judge, if I could have one count of indecent assault, 3126.

DISTRICT JUDGE COOPER: Let’s go.

MR. ABRAMOVITZ: Your Honor, just for the record, I would object to those amendments based on lack of notice.

DISTRICT JUDGE COOPER: Denied.” (T. pp. 3-4 Preliminary Hearing 10/08/2008)
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16 “In order for the Commonwealth to receive notice of a pending Formal Arraignment, a number of things must first occur. First,
the Magistrate must transmit the docket transcript and court document to the Department of Court Records. Second, the
Department of Court Records must actually receive the documentation. Third, the Department of Court Records enters the case
into the Court of Common Pleas CPCIMS Computer Docketing System, generates a CR number which is electronically transmit-
ted to the District Attorney’s internal CIMS Computer Docketing System. The Department of Court Records then physically breaks
the two copies of the documentation received from the District Justice office into a court file which is sent to the Formal
Arraignment office and a second copy which is sent to the District Attorney’s office.

Upon receipt of the electronic records and the physical paperwork, the numerous internal procedures created by the
Commonwealth to insure the timely filing of a criminal information are triggered. Prior to this point, the Commonwealth has no
control over the creation of a case number or the case file.” Response to Motion to Dismiss, pp. 8-9.
17 The Commonwealth in the bail hearing held on December 9, 2009 acknowledged that it has approximately 100 Assistant District
Attorneys in addition to investigators and support staff. While this Court is mindful of the volume of criminal cases filed in
Allegheny County, the Commonwealth cannot on the one hand argue that the seriousness of the charges and the protection of the
Commonwealth’s right to punish criminal conduct outweighs Defendant’s constitutional right to a speedy trial and on the other
hand fail to use its resources to implement a basic procedure that tracks cases of this nature when it is aware that the charges set
forth in the criminal complaint, the triggering event under Rule 600, have been held for court.
18 The Form 6A was delivered to deputy sheriffs in the Allegheny County Courthouse for routine delivery to the jail when the deputy
sheriff ’s transported prisoners to the jail. There was no steps taken to expedite the delivery of the form to the jail.

Commonwealth of Pennsylvania v.
Ronald Al Townsend

Insufficient Evidence

No. 129602003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 29, 2009.

OPINION OF THE COURT
The defendant, Ronald Al Townsend, was charged at CC No. 200312960 with one count each of Robbery, 18 Pa. C.S.A. § 3701

(a)(1)(i); Aggravated Assault, 18 Pa. C.S.A. § 2702 (a)(1); and Possession of an Instrument of Crime, 18 Pa. C.S.A. § 907 (a). The
defendant proceeded to a jury trial on December 17, 2007. At the conclusion of that trial on December 18, 2007, he was found guilty
by the jury at all three counts. He was sentenced on November 25, 2008 to not less than ninety (90) nor more than one hundred
eighty (180) months at the Robbery count and to not less than ninety (90) nor more than one hundred eight (180) months at the
Aggravated Assault count. These sentences are to run consecutively for an aggregate term of imprisonment of not less than one
hundred eighty (180) nor more than three hundred sixty (360) months.1

The defendant filed a timely Notice of Appeal and, pursuant to this Court’s Order, filed a Concise Statement of Matters
Complained of on Appeal. In that statement, he identified the following claims he intends to raise before the Superior Court:

1. That the Trial Court erred in denying the defendant’s post-sentence motion since there was insufficient evidence to
convict the defendant of any of the charges.

2. That the Trial Court erred in denying the defendant’s post-sentence motions since the verdict was against the weight
of the evidence due to the fact that the victim’s consistently describe the defendant as “light-skinned” when he is alleged-
ly dark-skinned, and there is no physical proof linking him to the crime.

3. That the Trial Court erred in denying the defendant’s post-sentence motions since the sentences imposed were mani-
festly excessive due to the consecutive imposition of sentences.

4. That the Trial Court erred in denying the defendant’s post-sentence motions since trial counsel was ineffective for fail-
ing to file a motion to suppress the suggestive photo identification shown to both of the witnesses.

5. That the Trial Court erred in denying the defendant’s post-sentence motion since trial counsel was ineffective for fail-
ing to file a rule 600 motion since the defendant was charged on 8/6/03 and held for trial till 12/12/07 due to numerous
postponements of which he consented to none.

6. That the Trial Court erred in denying the defendant’s post-sentence motions since trial counsel was ineffective for fail-
ing to ask that a prejudicial comment, regarding prior bad acts of the defendant, by the detective testifying be stricken,
or that the jury be told to disregard the comment or that a mistrial be declared.

7. That the Trial Court erred in denying the defendant’s post-sentence motions since trial counsel was ineffective for
failing to lodge an initial objection or later request that the jury disregard a sustained objection or request a curative
instruction.

8. That the Trial Court erred in denying the defendant’s post-sentence motion since the prosecutor committed miscon-
duct in his closing argument, and trial counsel was ineffective for failing to object or request a curative instruction.

Because the defendant contends that the evidence was insufficient and/or that the verdict was against the weight of the evi-
dence, it is necessary to review the evidence presented at trial. This evidence established that on June 9, 2003, at approximately
10:15 a.m., the defendant entered the office of City Finance, Inc. in McKeesport, a small loan office that also sells repossessed auto-
mobiles. He spoke briefly with Nicole Hanna, an employee of City Finance. He inquired about a vehicle with a for sale sign in the
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lot. (N.T. 30). Ms. Hanna told him that the car was open and he could look at it if he wanted. City Finance’s owner, William Payne
was seated just behind Ms. Hanna, observed this conversation and spoke briefly with the defendant himself. (N.T. 30, 52). The
defendant was present in the office for a “couple of minutes” (N.T. 53).

The defendant returned later that afternoon. He was wearing the same clothing. (N.T. 31). He spoke with Mr. Payne and
asked if he could take the car for a test drive. Mr. Payne said that he could but that for insurance purposes only an employee of
City Finance could drive. Mr. Payne entered the driver’s side and the defendant sat directly behind him. They were gone for
about 10 minutes. During the drive, Mr. Payne conversed with the defendant, periodically looking at him in the rear view mir-
ror. (N.T. 54).

When they returned to the office the defendant said he was interested in buying the car and Mr. Payne went behind the count-
er in the office to retrieve the paperwork he would need to complete the sale. His back was turned towards the front of the office
where Ms. Hanna was seated when he heard her scream. He turned and saw the defendant holding Ms. Hanna by the hair with
one hand and, with the other, holding a knife to her throat. The defendant demanded money. (N.T. 55). As Ms. Hanna struggled with
the defendant, she said, “Oh my God, you cut me.” (N.T. 56). Mr. Payne then pulled Ms. Hanna from the defendant’s grasp as he
continued to lunge towards her with the knife. She fell to the floor and Mr. Payne told her to call 911. He then turned to the defen-
dant and told him that he had already hit the silent alarm and that the police would be there any minute. After hesitating briefly,
the defendant ran from the office. (N.T. 56).

The defendant was later apprehended by the police on other charges. Suspecting that he was involved in this robbery, Detective
Brian Washowich of the McKeesport Police Department, compiled a photographic array that contained a photograph of the defen-
dant and sever others with similar facial characteristics. (N.T. 70). The array was shown to both witnesses a few weeks after the
robbery. Mr. Payne selected the defendant’s photograph without hesitation as the person who robbed his office and attacked his
employee. (N.T. 58 & 71). He also identified the defendant at the preliminary hearing held two months after the robbery and at
trial. (N.T. 58 &52). Ms. Hanna could not positively identify the defendant’s photograph, but did pick it and one another as resem-
bling the man who attacked her. (N.T. 45). At the preliminary hearing, however, she positively identified the defendant. She also
identified him at trial. (N.T. 36-37).

The defendant’s first claim is that the evidence presented by the Commonwealth was insufficient to establish his guilt.
Although the defendant did not specify the reason why the evidence was not sufficient in the Concise Statement, it is clear
from trial and the Post-Sentence Motions that this claims rests solely on his contention that the witnesses told the police that
the man who robbed them was “light-skinned” and that he is dark-skinned. (See defendant’s Motion in Arrest of Judgment,
¶ 2).

The test for evaluating a challenge to the sufficiency of evidence was recently set forth by the Superior Court in Commonwealth
v. Passmore, 857 A.2d 697, 706 (Pa. Super. 2004):

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and sub-
stitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe
all, part or none of the evidence.

Both witnesses positively identified the defendant as the person who robbed City Finance and assaulted Nicole Hanna. The jury
chose to believe their testimony, despite defense counsel’s argument that the defendant’s skin tone was too dark to be described as
“light”, as both witnesses admittedly did when first speaking to police after the incident. Obviously, the jury believed that despite
this alleged inconsistency, the testimony of these witnesses was both truthful and accurate. Any discrepancy between the descrip-
tions provided by Mr. Payne and Ms. Hanna to the police in the hours after the attempted robbery and the defendant’s actual phys-
ical appearance, to the extent that there is actually was any discrepancy, only went to the weight of the evidence and the credibil-
ity of the witnesses, not to the sufficiency of the evidence. The evidence was clearly sufficient to establish that the defendant
robbed City Finance and assaulted Nicole Hanna.

The defendant also contends that the verdict was against the weight of the evidence, again on the basis that the witnesses
described the robber and being light-skinned while the defendant is dark-skinned. A challenge to the weight of the evidence pre-
sumes there is sufficient evidence to support the verdict but asserts that, “…notwithstanding all the facts, certain facts are so
clearly of greater weight that to ignore them or to give them equal weight of all of the facts is to deny justice.” Commonwealth v.
Widmer, 744 A.2d 745, 751-52 (Pa. 2000). A verdict will be found to be against the weight of the evidence when it is so contrary
to the weight of the evidence that the verdict of guilty shocks one’s sense of justice. Commonwealth v. Blakeney, 946 A.2d 645
(Pa. 2008).

Considering these tests, this Court does not believe that this verdict was against the weight of the evidence. Two eyewitnesses
separately identified the defendant as the person who robbed City Finance. Both had the opportunity to observe the defendant on
two different occasions on the date of the robbery. Their opportunity to observe him was not fleeting or affected by conditions such
as lighting. Most of the time that they observed him took place before the terror and trauma of the actual robbery, while he was
seemingly just another customer wishing to buy an automobile. Mr. Payne was certain from the time that he saw the defendant’s
photograph that he was the person he spoke with for a couple of minutes in the morning, again spoke with in the afternoon for a
couple of minutes, drove around McKeesport for ten minutes and then observed for several more minutes in the office as he tried
to rob City Finance and did assault Nicole Hanna. Mr. Payne had ample opportunity during all of this time to observe the defen-
dant’s appearance. His testimony, standing alone, supported the verdict. He was corroborated by Ms. Hanna. Although her identi-
fication was certainly weakened by her inability to positively identify the defendant in the photo array, it was not enough to ren-
der her identification not worthy of belief. Her prior inability to positively identify was simply one of many factors that the jury
was allowed to consider in deciding whether to believe her testimony.
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The defendant next contends that the Court imposed sentences that were excessive because they were imposed consecutively
rather than concurrently. Similar claims have been raised repeatedly before the Superior and Supreme Courts of Pennsylvania.
Those Courts have uniformly rejected the contention that simply because the sentences were imposed consecutively, they were
excessive. In Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa.Super. 2005), the Superior Court wrote; “We have stated that the impo-
sition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.” The Superior Court
made a similar holding in Commonwealth v. Marts where it stated; “Long standing precedent of this Court recognizes that 42
Pa.C.S.A. § 9721 affords the sentencing court discretion to impose its sentence concurrently or consecutively to other sentences
being impose at the same time or to sentences already imposed.” 889 A.2d 608, 612 (Pa.Super. 2005)

In sentencing the defendant, this Court had the benefit of a pre-sentence report. The Court also considered the arguments of
defendant’s counsel and the defendant’s statements at sentencing. The sentencing guidelines were presented and discussed in
Court. Upon consideration of all of this, the Court imposed consecutive sentences on two of the offense that fell within the stan-
dard range of those sentencing guidelines, rejecting the Commonwealth’s request that aggravated range sentences be imposed. In
imposing consecutive sentences, the Court did not abuse its discretion.

As the Superior Court stated in Commonwealth v. Hess; “Sentencing is a matter vested in the sound discretion of the sentenc-
ing judge, and a sentence will not be disturbed on appeal absent a manifest abuse of that discretion. An abuse of discretion is more
than just an error in judgment and, on appeal, the trial court will not be found to have abused its discretion unless the record dis-
closes that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias, or ill-will.” 745 A.2d 29,
30 (Pa.Super. 2000).

This Court’s sentence was not the product of partiality, prejudice, bias, or ill-will and was not manifestly unreasonable. The
defendant was sentenced consecutively on two of the counts of which he was convicted because there were two different victims
involved in those offenses. The defendant robbed Mr. Payne and also inflicted, or attempted to inflict, serious bodily injury to
Nicole Hanna. These were separate and distinct offenses with different victims and, as such, warranted separate and distinct pun-
ishments. The Court agrees with the sentiment of the Superior Court in Commonwealth v. Hogue, 665 A2.d 1212, 1214, where it
stated; “We see no reason why a defendant should be afforded a volume discount for his crimes by having all sentences run con-
currently.” By choosing to victimize two different individuals, the defendant earned separate sentences for each of those offenses.

The defendant’s five remaining claims all raise ineffective assistance of counsel claims. Pursuant to Commonwealth v. Grant,
813 A.2d 726 (Pa. 2002), ineffective assistance of counsel claims should not be considered during a direct appeal but, rather,
deferred to collateral review proceedings. The only exception to this is where the claim was raised in the trial court and there
exists an adequate record to address the claims on their merits. Commonwealth v. Bomar, 826 A.2d 831 (Pa. 2003). Only one of the
ineffectiveness claims was raised in Post-Sentence Motions, the claim that counsel was ineffective for failing to move to suppress
the identifications made from the photographic array. All of the remaining claims were raised for the first time in the Concise
Statement of Matter Complained of on Appeal. Consideration of those claims must await collateral challenge.

Turning to the one ineffectiveness claim that was raised before this Court, the Court denied that claim because the record at
trial adequately established that the photographic array was not unduly suggestive. Accordingly, counsel could not have been inef-
fective for failing to seek to suppress the witness’ identifications made from that array.

A photographic identification is unduly suggestive when the procedure creates a substantial likelihood of misidentification.”
Commonwealth v. Fisher, 564 Pa. 505, 522, 769 A.2d 1116, 1126 (Pa. 2001). “Photographs used in line-ups are not unduly sugges-
tive if the suspect’s picture does not stand out more than the others, and the people depicted all exhibit similar facial characteris-
tics.” The photographic arrays were offered into evidence and this Court had the opportunity to review them. Moreover, both wit-
nesses were examined extensively on the circumstances of the identifications. It was clear from that testimony that the arrays were
presented in a non-suggestive fashion. Mr. Payne was asked whether he believed that the detective had done anything to cause him
to believe that he was supposed to pick any particular person in the array and he said that he did not. Similarly, there was no evi-
dence that Ms. Hanna was subject to any pressure to select any particular individual from the array. In fact, although she said that
she was 80% sure when she picked the defendant from the array, she refused to positively identify him solely from the photograph.
It was not until she was able to see the defendant in person that she identified him.

Neither the procedure used nor the content of the array were suggestive. Ms. Hanna commented that part of her difficulty in
positively identifying the defendant from the array resulted from the fact that “Everyone in the pictures looked almost identical.”
(N.T. 45). This was consistent with the Court’s observation of the array. The array contained photographs of individuals with sim-
ilar facial characteristics and there was not gin about the defendant’s photograph that caused it to stand more than the others.

For the reasons set forth herein, the Post-Sentence Motions were properly denied.

BY THE COURT:
/s/Manning, A.J.

Date: December 29, 2009

1 No further penalty was imposed on the remaining counts.

Commonwealth of Pennsylvania v. William Lorenzo Page
Death Penalty

No. CC 200702851. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 16, 2010.

OPINION
The Defendant, William Lorenzo Page, has filed a Motion to Bar Imposition of the Death Penalty as a result of being charged

with the death of his daughter, Nyia Page, on February 4, 2007. Page was charged with one count of Criminal Homicide,1 one count
of Kidnapping for Ransom,2 one count of Aggravated Indecent Assault of a Child,3 and one count of False Reports to the police.4

Pursuant to Pennsylvania Rule of Criminal Procedure 802,5 the Commonwealth provided timely notice to Page that it intended to
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seek the death penalty and set forth the aggravating factors that the Commonwealth intends to prove at the time of trial.6 The
Commonwealth has set forth three aggravating factors and they are as follow: First, that the victim was a prosecution witness to a
murder or other felony committed by the defendant and was killed for the purpose of presenting his or her testimony against the
defendant in a grand jury or criminal proceeding involving such offenses, 42 Pa.C.S.A. §9711(d)(5); second, that the defendant com-
mitted a killing while in the perpetration of a felony, 42 Pa.C.S.A. §9711(d)(6); and third, that the victim was a child under twelve
years of age. 42 Pa.C.S.A. §9711(d)(16).

In the affidavit of probable cause attached to the criminal complaint filed against Page, the Commonwealth has alleged that on
or about February 3, 2007, at approximately 7:55 a.m., the Braddock Police responded to a call from Page’s residence reporting
that the twenty-three month old daughter of Page and Darlene Robinson was missing. A description of Nyia Page was given to the
police which included the clothing that she was wearing at the time she was last seen. On February 4, 2007, Nyia Page’s body was
found in a wooded area near the railroad tracks behind Hawkins Village with her face down in the snow. The subsequent autopsy
performed on Nyia Page determined that she died from hypothermia as a result of her exposure to the elements.

In his motion to bar the imposition of the death penalty, Page has suggested that he suffers from autism spectrum disorder which
is a pervasive developmental disorder and that it should be viewed in the same light as mental retardation. In support of this con-
tention, Page has suggested that the conclusion reached by the United States Supreme Court in Atkins v. Virginia, 536 U.S. 304, 122
S.Ct. 2242 (2002) where it determined that the execution of a mentally retarded individual would be cruel and unusual punishment
thereby violating the Eighth Amendment of the United States Constitution is also applicable to him. Page also maintains that since
he suffers from autism this case should be viewed in light of the decision of the United States Supreme Court in Roper v. Simmons,
543 U.S. 551, 125 S.Ct. 1183 (2005), wherein the Supreme Court made the determination that the execution of a minor also consti-
tuted cruel and unusual punishment and therefore was a violation of the Eighth Amendment of the United States Constitution.

In Atkins v. Virginia, supra. at 308-309, the United States Supreme Court set forth the basis for making the determination that
Atkins was mentally retarded as follows:

In the penalty phase, the defense relied on one witness, Dr. Evan Nelson, a forensic psychologist who had evaluated
Atkins before trial and concluded that he was “mildly mentally retarded.”FN3 His conclusion was based on interviews
with people who knew Atkins,FN4 a review of school and court records, and the administration of a standard intelligence
test which indicated that Atkins had a full scale IQ of 59.FN5

FN3. The American Association on Mental Retardation (AAMR) defines mental retardation as follows: “Mental retar-
dation refers to substantial limitations in present functioning. It is characterized by significantly subaverage intellec-
tual functioning, existing concurrently with related limitations in two or more of the following applicable adaptive skill
areas: communication, self-care, home living, social skills, community use, self-direction, health and safety, function-
al academics, leisure, and work. Mental retardation manifests before age 18.” Mental Retardation: Definition,
Classification, and Systems of Supports 5 (9th ed.1992).

The American Psychiatric Association’s definition is similar: “The essential feature of Mental Retardation is signif-
icantly subaverage general intellectual functioning (Criterion A) that is accompanied by significant limitations in
adaptive functioning in at least two of the following skill areas: communication, self-care, home living,
social/interpersonal skills, use of community resources, self-direction, functional academic skills, work, leisure,
health, and safety (Criterion B). The onset must occur before age 18 years (Criterion C). Mental Retardation has
many different etiologies and may be seen as a final common pathway of various pathological processes that affect
the functioning of the central nervous system.” Diagnostic and Statistical Manual of Mental Disorders 41 (4th
ed.2000). “Mild” mental retardation is typically used to describe people with an IQ level of 50-55 to approximately
70. Id., at 42-43.

FN4. The doctor interviewed Atkins, members of his family, and deputies at the jail where he had been incarcerated
for the preceding 18 months. Dr. Nelson also reviewed the statements that Atkins had given to the police and the inves-
tigative reports concerning this case.

FN5. Dr. Nelson administered the Wechsler Adult Intelligence Scales test (WAIS-III), the standard instrument in the
United States for assessing intellectual functioning. AAMR, Mental Retardation, supra. The WAIS-III is scored by
adding together the number of points earned on different subtests, and using a mathematical formula to convert this
raw score into a scaled score. The test measures an intelligence range from 45 to 155. The mean score of the test is
100, which means that a person receiving a score of 100 is considered to have an average level of cognitive function-
ing. A. Kaufman & E. Lichtenberger, Essentials of WAIS-III Assessment 60 (1999). It is estimated that between 1 and
3 percent of the population has an IQ between 70 and 75 or lower, which is typically considered the cutoff IQ score for
the intellectual function prong of the mental retardation definition. 2 Kaplan & Sadock’s Comprehensive Textbook of
Psychiatry 2952 (B. Sadock & V. Sadock eds. 7th ed.2000).

In making a determination that although mentally retarded individuals could understand the difference between right and wrong,
they would act upon impulse rather than insightful deliberation, and therefore, should be subject to a ban against execution, since
the execution of mentally retarded individuals did not substantially advance the two reasons for the justification of the death penal-
ty, those being retribution and deterrents.

As discussed above, clinical definitions of mental retardation require not only subaverage intellectual functioning,
but also significant limitations in adaptive skills such as communication, self-care, and self-direction that became
manifest before age 18. Mentally retarded persons frequently know the difference between right and wrong and are
competent to stand trial. Because of their impairments, however, by definition they have diminished capacities to
understand and process information, to communicate, to abstract from mistakes and learn from experience, to
engage in logical reasoning, to control impulses, and to understand the reactions of others.FN23 There is no evidence
that they are more likely to engage in criminal conduct than others, but there is abundant evidence that they often
act on impulse rather than pursuant to a premeditated plan, and that in group settings they are followers rather than
leaders.FN24 Their deficiencies**2251 do not warrant an exemption from criminal sanctions, but they do diminish their
personal culpability…
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…Our independent evaluation of the issue reveals no reason to disagree with the judgment of “the legislatures that
have recently addressed the matter” and concluded that death is not a suitable punishment for a mentally retarded
criminal. We are not persuaded that the execution of mentally retarded criminals will measurably advance the deter-
rent or the retributive purpose of the death penalty. Construing and applying the Eighth Amendment in the light of
our “evolving standards of decency,” we therefore conclude that such punishment is excessive and that the
Constitution “places a substantive restriction on the State’s power to take the life” of a mentally retarded offender.
Ford, 477 U.S., at 405, 106 S.Ct. 2595.

Atkins v. Virginia, U.S. 536 U.S. at 318-321.

In Roper v. Simmons, supra., the United States Supreme Court also precluded the imposition of the death penalty for crimes
committed when the defendant was under the age of eighteen as being unconstitutional under the provisions of the Eighth
Amendment. In explaining why it excluded this class of individuals, the Supreme Court noted three specific differences between
persons who commit crimes under the age of eighteen and adults.

A majority of States have rejected the imposition of the death penalty on juvenile offenders under 18, and we now
hold this is required by the Eighth Amendment.

Because the death penalty is the most severe punishment, the Eighth Amendment applies to it with special force.
Thompson, 487 U.S., at 856, 108 S.Ct. 2687 (O’CONNOR, J., concurring in judgment). Capital punishment must be lim-
ited to those offenders who commit “a narrow category of the most serious crimes” and whose extreme culpability
makes them “the most deserving of execution.” Atkins, supra, at 319, 122 S.Ct. 2242. This principle is implemented
throughout the capital sentencing process. States must give narrow and precise definition to the aggravating factors
that can result in a capital sentence. Godfrey v. Georgia, 446 U.S. 420, 428-429, 100 S.Ct. 1759, 64 L.Ed.2d 398 (1980)
(plurality opinion). In any capital case a defendant has wide latitude to raise as a mitigating factor “any aspect of [his
or her] character or record and any of the circumstances of the offense that the defendant proffers as a basis for a
sentence less than death.” Lockett v. Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978) (plurality opinion);
Eddings v. Oklahoma, 455 U.S. 104, 110-112, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982); see also Johnson v. Texas, 509 U.S.
350, 359-362, 113 S.Ct. 2658, 125 L.Ed.2d 290 (1993) (summarizing the Court’s jurisprudence after Furman v. Georgia,
408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) (per curiam), with respect to a sentencer’s consideration of aggra-
vating and mitigating factors). There are a number of crimes that beyond question are severe in absolute terms, yet
the death penalty may not be imposed for their commission. Coker v. Georgia, 433 U.S. 584, 97 S.Ct. 2861, 53 L.Ed.2d
982 (1977) (rape of an adult woman); Enmund v. Florida, 458 U.S. 782, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982) (felony
murder where defendant did not kill, attempt to kill, or intend to kill). The death penalty may not be imposed on cer-
tain classes of offenders, such as juveniles under 16, the insane, and the mentally retarded, no matter how heinous the
crime. Thompson v. Oklahoma, supra; Ford v. Wainwright, 477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986); Atkins,
supra. These rules vindicate the underlying principle that the death penalty is reserved for a narrow category of
crimes and offenders.

Three general differences between juveniles under 18 and adults demonstrate that juvenile offenders cannot with
reliability be classified among the worst offenders. First, as any parent knows and as the scientific and sociologi-
cal studies respondent and his amici cite tend to confirm, “[a] lack of maturity and an underdeveloped sense of
responsibility are found in youth more often than in adults and are more understandable among the young. These
qualities often result in impetuous and ill-considered actions and decisions.” Johnson, supra, at 367, 113 S.Ct. 2658;
see also Eddings, supra, at 115-116, 102 S.Ct. 869 (“Even the normal 16-year-old customarily lacks the maturity of
an adult”). It has been noted that “adolescents are overrepresented statistically in virtually every category of reck-
less behavior.” Arnett, Reckless Behavior in Adolescence: A Developmental Perspective, 12 Developmental Rev.
339 (1992). In recognition of the comparative immaturity and irresponsibility of juveniles, almost every State pro-
hibits those under 18 years of age from voting, serving on juries, or marrying without parental consent. See
Appendixes B-D, infra.

The second area of difference is that juveniles are more vulnerable or susceptible to negative influences and outside
pressures, including peer pressure. Eddings, supra, at 115, 102 S.Ct. 869 (“[Y]outh is more than a chronological fact.
It is a time and condition of life when a person may be most susceptible to influence and to psychological damage”).
This is explained in part by the prevailing circumstance that juveniles have less control, or less experience with con-
trol, over their own environment. See Steinberg & Scott, Less Guilty by Reason of Adolescence: Developmental
Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 Am. Psychologist 1009, 1014 (2003) (here-
inafter Steinberg & Scott) (“[A]s legal minors, [juveniles] lack the freedom that adults have to extricate themselves
from a criminogenic setting”).

The third broad difference is that the character of a juvenile is not as well formed as that of an adult. The personal-
ity traits of juveniles are more transitory, less fixed. See generally E. Erikson, Identity: Youth and Crisis (1968).

These differences render suspect any conclusion that a juvenile falls among the worst offenders.

Page maintains that he suffers from autism spectrum disorder and that he should not be treated differently than a mentally
retarded individual or a juvenile under the age of eighteen, who are precluded from the imposition of the death penalty. The
National Institute of Mental Health described Autism Spectrum Disorder as follows:

All children with ASD (Autism Spectrum Disorders) demonstrate deficits in 1) social interaction, 2) verbal and non-
verbal communication, and 3) repetitive behaviors or interests. In addition, they will often have unusual responses to
sensory experiences, such as certain sounds or the way objects look. Each of these symptoms runs the gamut from
mild to severe. They will present in each individual child differently. For instance, a child may have little trouble
learning to read but exhibit extremely poor social interaction. Each child will display communication, social, and
behavioral patterns that are individual but fit into the overall diagnosis of ASD.
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Children with ASD do not follow the typical patterns of child development. In some children, hints of future prob-
lems may be apparent from birth. In most cases, the problems in communication and social skills become more
noticeable as the child lags further behind other children the same age. Some other children start off well enough.
Oftentimes between 12 and 36 months old, the differences in the way they react to people and other unusual behav-
iors become apparent. Some parents report the change as being sudden, and that their children start to reject peo-
ple, act strangely, and lose language and social skills they had previously acquired. In other cases, there is a plateau,
or leveling, of progress so that the difference between the child with autism and other children the same age becomes
more noticeable.

National Institute of Mental Health: Autism Spectrum Disorders (Pervasive Developmental Disorders).

Page, in support of his claim that he suffered from autism, presented the testimony of Lawrence R. Sutton, Ph.D., a licensed
psychologist employed by the Commonwealth of Pennsylvania who manages the Bureau of Autism for the Western Regional Office
of the Commonwealth of Pennsylvania. In addition, Dr. Sutton maintains a private practice. (Hearing Transcript, page 4.)7 He has
specialized in the diagnosis and treatment of individuals with autism since 2002. (Hearing Transcript, page 5.) Dr. Sutton described
the three areas previously mentioned by the National Institute of Mental Health as being the criteria which one establishes that an
individual suffers from autism and also acknowledged that mental retardation was not an element of autism, although somebody
might be autistic and also be mentally retarded. In fact, he observed that there may be situations where people may be autistic and
have very high intellects but, because of their autism, they do not have the social skills necessary to cope with the societal prob-
lems which they face. (Hearing Transcript, page, 18.)

In addition to an hour and one-half interview with Page at the Allegheny County Jail, Dr. Sutton reviewed numerous records
which included hospitalization records from Southwood Hospital where Page was treated when he was nine years old, his school
records, a life history prepared by the mitigation specialist who was hired for this case, a report prepared by Elmira Sizemore, his
special education teacher, his general school records, records from Western Psychiatric Hospital and records from Turtle Creek
Mental Health/Mental Retardation. After reviewing these records and his interview with Page, Dr. Sutton was of the opinion that
Page suffers from Autism Spectrum Disorder as listed in the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR).
(Hearing Transcript, page 63.) Dr. Sutton also considered the comments from Dr. Lee at Southwood Hospital when Dr. Lee deter-
mined that Page suffered from organic personality disorder as well as having reading and receptive disorders. (Hearing
Transcript, page 60.) The comments made in notes from the Turtle Creek Mental Health/Mental Retardation file by Dr. Barnett
that there was a suspicion that Page was exposed to drugs while in utero, were factored into his ultimate diagnosis of Autism
Spectrum Disorder. (Hearing Transcript, page 63.)

During cross-examination Dr. Sutton acknowledged that the Office of Developmental Programs which he worked is broken up
into two different departments, one being the Bureau of Intellectual Disabilities and the other, being the Bureau of Autism Services
but that he worked solely for the Bureau of Autism Services. Dr. Sutton acknowledged that he was the only individual of all of the
mental health professionals who had seen Page had diagnosed him with Autism Spectrum Disorder. He had no explanation as to
why these other mental health professionals did not do so other than to suggest that at the time they were examining Page that they
were using the DSM-III as opposed to the DSM-IV, since Autism Spectrum Disorder is not defined in DSM-III but was defined in
DSM-IV; however Autism was defined in both manuals. Interestingly enough, in the assessment that he made, he diagnosed Page
as having atypical Autism. (Hearing Transcript, page 68.) He also acknowledged that he did not make a determination that Page
was mentally retarded. (Hearing Transcript, page 68.) Finally, Dr. Sutton acknowledged that Page understood the difference
between right and wrong.

No other witnesses were presented at the time of this hearing and the parties relied on a memorandum that was submitted
on behalf of Page and the arguments that were made at the close of the hearing by counsel. In reviewing the record in this case,
there are certain facts that are indisputable. First, that Page does not suffer from mental retardation. Second, that Page knows
the difference between right and wrong. Third, that only Sutton diagnosed him as suffering from Autism Spectrum Disorder,
despite the fact that numerous mental health professionals that had examined him over the years, including the psychiatrists at
the Behavior Clinic of the Court of Allegheny County. Considering the evidence presented by Page in light of his burden of pro-
viding his claim of Autism by the preponderance of the evidence, it is clear that he has not met his burden of establishing that
he suffered from Autism Spectrum Disorder which would have provided a platform to make the argument that he should be a
part of a new protected class of individuals who could not receive the death penalty for the commission of their criminal acts.
However, if one would consider for the sake of argument that Page had demonstrated that he suffered from Autism Spectrum
Disorder, that personality disorder does not raise to the level of mental illness nor mental retardation, so as to preclude the
death penalty.

In Commonwealth v. Baumhammers, 599 Pa. 1, 960 A.2d 59, 61-62 (2008), Baumhammers was convicted of killing five individ-
uals and seriously wounding a sixth individual, who subsequently died following Baumhammers’ convictions for the five homicides
and aggravated assault. Baumhammers was given the death penalty and in his direct appeal to the Supreme Court, advanced
numerous issues, one of which was his claim that the Eighth Amendment of the United States Constitution prohibited the imposi-
tion of the death penalty on a mentally ill individual. The Pennsylvania Supreme Court reviewed this contention and summarily
rejected it.

Appellant argues that the Eighth Amendment prohibits the imposition of the death penalty on a mentally ill person.FN30

Appellant cites Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), for the proposition that the
imposition of a death sentence on mentally retarded individuals violates evolving standards of decency embodied in
the Eighth Amendment’s Cruel and Unusual Punishment Clause. Appellant argues that Atkins should be extended to
individuals*62 such as himself, who had been described at trial by all psychiatric expert witnesses as suffering from
mental illnesses.

However, as Appellant acknowledges, this Court has rejected a substantially similar argument in Commonwealth v.
Faulkner, 528 Pa. 57, 595 A.2d 28, 38 (1991). In Faulkner, we stated:

Appellant’s last argument on this subject is that the death penalty statute violates the Eighth Amendment to the United
States Constitution by permitting the jury to impose the death penalty when they have found, as a mitigating circum-
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stance, that the defendant was mentally ill. Appellant argues that an automatic life sentence should be imposed-and
not the death penalty-when the jury finds mental illness as a mitigating circumstance. In Commonwealth v. Fahy, 512
Pa. 298, 516 A.2d 689 (1986), this Court stated that a finding of substantial mental impairment under 42 Pa.C.S. §
9711(e)(3) does not bar a death penalty imposed by the jury:

Our legislature could have provided that a finding of substantial impairment precludes imposition of the death
sentence[;] however, it did not do so. Instead, it determined that this factor was to be weighed by the jury along
with all the other factors and that it is within the province of the jury to determine how much weight it should be
accorded.

Fahy, 512 Pa. at 317, 516 A.2d at 698-99. We believe this rationale is equally applicable when the jury finds as a miti-
gating factor that a defendant suffered from “a degree of mental illness.”

Id. at 38.

Appellant has failed to advance a compelling argument that would lead us to alter our holdings in Faulkner and Fahy.
Appellant mentions that evolving standards of decency should prompt a reassessment of these decisions. However,
Appellant does not engage in any analysis as to why this should be the case. Accordingly, we conclude that Appellant’s
argument is without merit.

Footnote omitted.

Based upon the record that was generated in this case and the dictates of the United States Supreme Court in Atkins v. Virginia,
supra.; Roper v. Simmons, supra; and Commonwealth v. Baumhammers, supra., it is clear that the Eighth Amendment of the
United States Constitution does not create a protected class of individuals who are alleged to have suffered from Autism or Autism
Spectrum Disorder.

ORDER OF COURT
AND NOW, to-wit, this 16th day of February, 2010, upon consideration of the Defendant’s Motion to Bar the Imposition of the

Death Penalty, it is hereby ORDERED, ADJUDGED and DECREED that said Motion be and hereby is denied.

BY THE COURT:
/s/Cashman, J.

1 18 Pa.C.S.A. §2501.
2 18 Pa.C.S.A. §2901(a)(1).
3 18 Pa.C.S.A. §3125(b).
4 18 Pa.C.S.A. §4906(a).
5 Rule 802. Notice of Aggravating Circumstances

The attorney for the Commonwealth shall file a Notice of Aggravating Circumstances that the Commonwealth intends to sub-
mit at the sentencing hearing and contemporaneously provide the defendant with a copy of such Notice of Aggravating
Circumstances. Notice shall be filed at or before the time of arraignment, unless the attorney for the Commonwealth becomes
aware of the existence of an aggravating circumstance after arraignment or the time for filing is extended by the court for
cause shown.
6 42 Pa.C.S.A. §9711(d), sets forth eighteen aggravating factors:

(d) Aggravating circumstances.—Aggravating circumstances shall be limited to the following:

(1) The victim was a firefighter, peace officer, public servant concerned in official detention, as defined in 18 Pa.C.S. §
5121 (relating to escape), judge of any court in the unified judicial system, the Attorney General of Pennsylvania, a deputy
attorney general, district attorney, assistant district attorney, member of the General Assembly, Governor, Lieutenant
Governor, Auditor General, State Treasurer, State law enforcement official, local law enforcement official, Federal law
enforcement official or person employed to assist or assisting any law enforcement official in the performance of his
duties, who was killed in the performance of his duties or as a result of his official position.

(2) The defendant paid or was paid by another person or had contracted to pay or be paid by another person or had con-
spired to pay or be paid by another person for the killing of the victim.

(3) The victim was being held by the defendant for ransom or reward, or as a shield or hostage.

(4) The death of the victim occurred while defendant was engaged in the hijacking of an aircraft.

(5) The victim was a prosecution witness to a murder or other felony committed by the defendant and was killed for the
purpose of preventing his testimony against the defendant in any grand jury or criminal proceeding involving such
offenses.

(6) The defendant committed a killing while in the perpetration of a felony.

(7) In the commission of the offense the defendant knowingly created a grave risk of death to another person in addition
to the victim of the offense.

(8) The offense was committed by means of torture.

(9) The defendant has a significant history of felony convictions involving the use or threat of violence to the person.

(10) The defendant has been convicted of another Federal or State offense, committed either before or at the time of the
offense at issue, for which a sentence of life imprisonment or death was imposable or the defendant was undergoing a
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sentence of life imprisonment for any reason at the time of the commission of the offense.

(11) The defendant has been convicted of another murder committed in any jurisdiction and committed either before or
at the time of the offense at issue.

(12) The defendant has been convicted of voluntary manslaughter, as defined in 18 Pa.C.S. § 2503 (relating to voluntary
manslaughter), or a substantially equivalent crime in any other jurisdiction, committed either before or at the time of the
offense at issue.

(13) The defendant committed the killing or was an accomplice in the killing, as defined in 18 Pa.C.S. § 306(c) (relating
to liability for conduct of another; complicity), while in the perpetration of a felony under the provisions of the act of April
14, 1972 (P.L. 233, No. 64), known as The Controlled Substance, Drug, Device and Cosmetic Act, [FN1] and punishable
under the provisions of 18 Pa.C.S. § 7508 (relating to drug trafficking sentencing and penalties).

(14) At the time of the killing, the victim was or had been involved, associated or in competition with the defendant in
the sale, manufacture, distribution or delivery of any controlled substance or counterfeit controlled substance in viola-
tion of The Controlled Substance, Drug, Device and Cosmetic Act or similar law of any other state, the District of
Columbia or the United States, and the defendant committed the killing or was an accomplice to the killing as defined
in 18 Pa.C.S. § 306(c), and the killing resulted from or was related to that association, involvement or competition to pro-
mote the defendant’s activities in selling, manufacturing, distributing or delivering controlled substances or counterfeit
controlled substances.

(15) At the time of the killing, the victim was or had been a nongovernmental informant or had otherwise provided any
investigative, law enforcement or police agency with information concerning criminal activity and the defendant commit-
ted the killing or was an accomplice to the killing as defined in 18 Pa.C.S. § 306(c), and the killing was in retaliation for
the victim’s activities as a nongovernmental informant or in providing information concerning criminal activity to an
investigative, law enforcement or police agency.

(16) The victim was a child under 12 years of age.

(17) At the time of the killing, the victim was in her third trimester of pregnancy or the defendant had knowledge of the
victim’s pregnancy.

(18) At the time of the killing the defendant was subject to a court order restricting in any way the defendant’s
behavior toward the victim pursuant to 23 Pa.C.S. Ch. 61 (relating to protection from abuse) or any other order of
a court of common pleas or of the minor judiciary designed in whole or in part to protect the victim from the
defendant.

7 Interestingly enough, Dr. Sutton maintained that 90% of his job and private practice involved the diagnosis and treatment of autis-
tic individuals, and, while in his private practice, he occasionally saw an autistic individual, almost all of his remaining time was
devoted to marriage counseling.

Annette Sirio v.
Carl A. Sirio

Pennsylvania Support Guidelines—Modification—Overpayments

1. Pursuant to the Pennsylvania Support Guidelines, a party seeking a reduction in child support must prove that a material and
substantial change in financial circumstances has occurred to warrant modification. Normal fluctuations in earnings do not justi-
fy a reduction in child support. Rather, the party must show that the change in circumstances is substantial, continuing and invol-
untary. In addition, that party must prove that he or she made efforts to mitigate the loss of income.

2. The trial court dismissed Father’s petition for modification of child support because the record was replete with evidence
demonstrating that he had artificially manipulated his income in an effort to avoid his support obligation. Specifically, the court
found that Father, a doctor, had control over his income and had voluntarily (a) reduced his clinical shifts; (b) failed to apply for
available research grants; (c) ceased all consulting work; (c) chose to file a separate tax return, rather than to file jointly with his
current wife, thus increasing his overall taxes; and (e) executed a post-nuptial agreement with his current wife which increased
his monthly household expenses in an effort to decrease the amount of income available for child support.

3. The trial court further held that Father was not entitled to $117,000 in overpayments which resulted from the master’s
retroactive application of the support guidelines. Retroactivity should never be mechanically applied, particularly when, as here,
Father’s filing of an appeal of the original award simultaneously with his filing for modification, resulted in a delayed resolution
of the modification. The court held that it had broad discretion to reduce and, in this case, cancel overpayments in the interests of
fairness and equity.

4. When a party fails to meet the initial burden of proving that modification is warranted, it is not necessary for the court to
recalculate the parties’ incomes and apply the support guidelines because the original award remains in effect.

(Sophia P. Paul)

Margie Hammer for Plaintiff.
David Pollock for Defendant.
FD 00-008000-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
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OPINION
Facts and Procedural History

Bubash, J., February 23, 2010—Defendant Carl Sirio (Father) and Plaintiff Annette Sirio (Mother) had been married for approx-
imately 16 years when they separated in 2000. Divorced by decree on December 31, 2003, the parties share custody of three teen-
age sons on a week on/week off basis. Father remarried in 2005 and lives with his current wife in the former marital residence. He
is employed as a physician and a medical professor. He and his current wife both earn significant incomes. Mother is a librarian,
earns a modest income, and also lives within the children’s school district.

Father appeals from this Court’s October 5, 2009 Order which disposed of Father’s Child Support Modification petitions by sus-
taining Mother’s Exceptions to the Report and Recommendation of Special Master Patricia Miller. On March 30, 2009, after 6 days
of hearings (Master Miller heard testimony on both of Father’s modification petitions, as well as one on remand from a previous
appeal), Master Miller issued a Report and Recommendation that drastically reduced Father’s child support obligation. The Order
she reviewed on Remand had been calculated pursuant to Melzer v. Witsberger, 480 A.2d 991 (Pa.1984). The result of her review
was to reduce Father’s support from $6915.00 per month to $1209.00 per month that is the amount set forth in the guidelines with
no deviation. Mother filed Exceptions. This Court’s October 5, 2009 Order sustained Mother’s Exceptions, dismissed Father’s
Modification Petitions, essentially reinstated the previous award as corrected on remand, set all arrearages or overpayments at
zero, and awarded Mother the right to claim all three children as dependency exemptions for tax purposes.

Father filed a Notice of Appeal on October 7, 2009 and timely filed a 1925(b) Statement of Matters Complained of on Appeal. A
review of the chronology of the previous relevant matters filed in these modification proceedings follows.

In the original January 6, 2003 Report and Recommendation dealing with the economic issues in this case, Father was direct-
ed to pay child support in the amount of $3,087.00 per month, and an alimony award, which was to terminate on January 1, 2006.
In 2004, Father filed a petition for modification, resulting in the removal of a mortgage deviation, which had been in place in favor
of Mother. Father’s child support obligation remained unchanged. In 2005, Mother filed a petition for modification that she later
withdrew. In June of 2006, Mother filed another Petition for Modification. The matter was declared complex and assigned to
Master Miller.

In November of 2006, Master Miller issued a Recommendation that Father pay $6,915.00 to Mother in support of three children.
This child support award was calculated pursuant to the formula set forth in Melzer v. Witsberger, 480 A.2d 991 (Pa.1984), as this
was a high-income case, with the parties combined incomes exceeding $20,000.00 per month. Father’s income was determined to
be roughly $18,000.00 per month. On May 14, 2007, the Honorable Christine Ward dismissed Exceptions filed by both parties.
Father filed his first Petition for Modification three days later, as well as a Superior Court appeal. In Father’s appeal, his primary
argument was that Melzer should not have applied. At Sirio v. Sirio, 951 A.2d 1188 (Pa.Super. 2008), the trial court’s child support
award was affirmed in all important aspects. The decision was remanded only on the limited issue of the validity of a few of
Mother’s listed expenses and her request for counsel fees. The Superior Court specifically found that the use of Melzer was appro-
priate under the circumstances of this case. Directly upon receiving the Superior Court Opinion disposing of the first appeal,
Father filed a second Petition for Modification of Child Support on July 11, 2008.

Thus, the hearings held before Master Miller, which are at issue in this appeal, encompassed both the remand of the 2006 Order
and Father’s two modification petitions. On remand, after re-examining the expenses submitted by Mother, Master Miller deter-
mined the children’s reasonable needs to be $5,962.00. Master Miller also determined, however, that the parties’ present incomes
were slightly below the Melzer threshold. The Master, therefore, applied the Pennsylvania child support guidelines with no devia-
tions, reducing Father’s obligation to $1,209.00 per month, retroactive to May 24, 2007, the date of the first modification petition.
Mother was, thus, assessed with an overpayment of $117,123.00.

Mother filed Exceptions to this Recommendation, this Court sustained her exceptions, and Father filed the instant appeal.
Father lists nine assignments of error all of which are addressed below.

OPINION
The Superior Court has described, in this very case, its role when evaluating a support order: “This Court may only reverse the

trial court’s determination where the order cannot be sustained on any valid ground. We will not interfere with the broad discre-
tion afforded the trial court absent an abuse of discretion or insufficient evidence to sustain the support order…. In addition, we
note that the duty to support one’s child is absolute and the purpose of child support is to promote the child’s best interests.” Sirio,
supra, quoting Bulgarelli v. Bulgarelli, 934 A.2d 107 (Pa.Super. 2007)

For the reasons which will be set forth below, this Court’s decision sustaining Mother’s Exceptions was within this Court’s dis-
cretion and should be affirmed as it was based on the substantial evidence in the record.

I. Dismissal of the Modifications Petitions

In his third and fourth assignments of error, father states:

“3. The Court erred in dismissing Father’s Petition for Modification of Child Support – presented to the Court on May 24,
2007, and subject to Orders of Court dated May 24, 2007, May 25, 2007 and August 13, 2007 – for child support modifica-
tion hearings where Father pled and proved an involuntary, substantial, and continuing change in circumstances with
respect to his net monthly income as of his May 24, 2007 Petition for Modification of Child Support.

4. The Court erred in dismissing Father’s Petition for Modification of Child Support – presented to the Court on July 9,
2008, and subject to Orders of Court dated July 9, 2008 and July 14, 2008 – for child support modification hearings where
Father pled and proved an involuntary, substantial, and continuing change in circumstances with respect to his net month-
ly income as of his July 9, 2008 Petition for Modification of Child Support.” (emphasis in original)

There are two periods of modification for which Father petitioned. Because this Court disagrees that Father either pled or
proved a significant, involuntary, and continuing change in his income to warrant modification during either period, these points
of error will be addressed first. A dismissal of the petitions is the appropriate action where the Petitioner fails to demonstrate a
change in circumstances. Once it is determined that there has not been the required change in circumstances, most of the other
alleged errors contained in Father’s appeal are rendered moot.

The party who seeks modification of child support first must meet the burden of proving a material and substantial change in
circumstance to warrant the modification. Samii v. Samii, 847 A.2d 691 (Pa.Super. 2004). An obligor alleging a reduction in his
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income as the basis for modification must meet two additional burdens of proof: (1) that the change in income was not voluntarily
made to reduce the support obligation; and (2) that efforts were made to mitigate the alleged loss of income. Ewing v. Ewing, 843
A.2d 1282 (Pa.Super. 2004). This Court found that Master Miller failed to make these initial findings in her Recommendation. This
Court determined, after independent and careful analysis of the record, that Father had met none of his burdens. This Court found
that any change in Father’s income was the result of normal fluctuation in some cases, and the result of Father’s purposeful action
in others. There was no competent or credible evidence in the record to prove Father took any steps to mitigate loss of income, and,
to the contrary, there was substantial, competent evidence that Father took deliberate steps to artificially manipulate and reduce
his income for the purposes of reducing his support obligation.

Father’s first Petition for Modification, on its face, demonstrates that the changes he alleges in his income are, largely, “normal
fluctuations”. Father himself asserts that Melzer only applied previously due to what he refers to as normal fluctuation. The sup-
port guidelines make clear that “no adjustments in support payments will be made for normal fluctuations in earnings.” Pa.R.C.P.
1910.6-2(d)(2). Additionally, Father’s gross income decreased very slightly during the period for which modification was sought,
reinforcing the implication that the change was merely a normal fluctuation. For a modification to be warranted, the change in
earnings must be substantial and irreversible or indefinite”. See, R.S. v. J.S., 957 A.2d 759 (Pa.Super. 2008).

Additionally, pursuant to Pa.R.C.P. 1910.6-2(d)(2), modifications of support are only appropriate in cases where a party can
demonstrate “substantial continuing involuntary decreases in income, including but not limited to the result of illness, lay-off, ter-
mination, job elimination, or some other employment situation over which the party has no control.” In this case, Father exercised
a great deal of control over how much income he received. Based on the record, this Court is persuaded that Father manipulated
his income in order to reduce his support obligation. He sought fewer clinical shifts so as to reduce his compensation and make
himself ineligible for incentive bonuses, he took on additional research tasks but applied for fewer research grants and, most
tellingly to this Court, chose to file his taxes with his current wife as married filing separately, which cost him over $1000.00 per
month in excess taxes. (See Master’s Report at Pg. 4). The overpayment of taxes alone would, if corrected, place this case square-
ly under Melzer.

It is clear under Pennsylvania law that a party cannot avoid his support obligation by reducing his income. Mencer v. Ruch,
928 A.2d 294 (Pa.Super. 2007). In this case, Father’s contract was introduced into evidence and it clearly required 110 clinical
shifts. Father specifically requested to be limited to 97 shifts as is demonstrated by an internal e-mail (Exhibit J). Not only did
this reduce the number of shifts for which Father would be compensated, it made him ineligible for clinical incentive bonuses,
which required 100 shifts (T.R. 11/20/2008 p. 120). Pa.R.C.P. 1910.16-2(d)(1) provides that “where a party voluntarily accepts a
lower paying job, there generally will be no effect on the support obligation.” In essence, Father affirmatively took steps to
reduce his income, akin to choosing a lower paying job, and then requested modification based on the reduction. This should
not be countenanced.

In this regard, the Master stated that Father’s request to reduce his shifts was “very troubling” as it would “necessarily reduce
his income”. She concluded, “that some of the reason for income reduction was voluntary and some was involuntary.” (See page
6 of Master’s Explanation). The Master continued that she could not determine with any precision the amount of reduction in
income that was involuntary; she therefore assigned an earning capacity based on an averaging of past and present incomes. This
Court declined to accept the Master’s position and found that, as Father had not demonstrated an involuntary significant loss of
income that was continuing and indefinite, he had failed to meet his requisite burden to be entitled to a modification of his child
support obligation.

This evidence of a deliberate reduction in clinical shifts was not the only evidence used to make our determination. The record
is replete with evidence that Father set out to reduce his support obligation in whatever way he could. Exhibit YY and Father’s
testimony show that he voluntarily increased the time he spent on research activities from 20% to 40%. (TR 1/21/2009 p. 146)
Despite this increase, he did not file for any research grants, a decision within his control, from the time he filed the Petition,
even though grants were available. (TR 1/21/2009 pp. 147 and 258). Additionally, Father ceased performing all consulting work
reviewing medical records for litigation, stating in his Answers to Interrogatories (Exhibit K, No. 11) that he does not “think high-
ly of this work”, in spite of the fact that it was work he had performed for many years. Moreover, Father testified that he was pre-
cluded from doing “outside” work by his contract (TR 12/23/2008 p 238) and stated that he had a document to prove it (TR
1/21/2009 pp 251-252). This claim was contradicted by his contract (Exhibit N), and the testimony of his superiors (TR 11/20/2008
pp. 74 and 102).

In a prior proceeding, the testimony of Father and his current wife indicated that his current wife’s monthly contribution to the
household expenses was $4214.00 (T.R. 10/10/2006 at 212-213). In the instant proceeding, though, Husband produced a 2008 post-
nuptial agreement between him and current wife to prove that wife only contributes $2450.00 per month to household expenses.
(Exhibit 54). Additionally, Father received in excess of $214,000.00 in other Monies from his wife. He characterized this money as
loans that he would need to repay. The Court finds the testimony in this regard less than credible. While wife has no obligation to
support Father’s children, her contribution to household expenses is relevant to the issue of what funds Father has available for
child support.

This Court found especially remarkable Father’s choice to file his tax returns separately from his new wife, despite the substan-
tial unnecessary negative tax consequences to both of them. Testimony taken on this topic was less than credible. His current wife,
Mary Beth Sirio, testified that she and Father filed separately in order to keep their finances separate (TR 12/23/2008 p.22).
However, all other evidence demonstrated that they mingled their funds by putting real estate in joint names and maintaining joint
accounts (TR 12/23/2008 p 28-29). According to Mother’s expert’s testimony, Father’s income would have been over $1,200.00 per
month higher for support purposes had he and his wife filed jointly. (T.R. 12/23/08 at p 199, and Ex. OO).

Pennsylvania law is clear that obligors cannot reduce the income they have available for support by making discretionary tax
elections. Curtis v. Curtis, 473 A.2d 597 (Pa.Super. 1984). The Curtis court stated it “could not permit an individual to overpay his
taxes all year, and then exclude the amount of the overpayment from calculations of that individual’s income. To do so works an
injustice…” Id. at 601. While the Curtis case does not directly address the choice of filing status, its principle is applicable to this
matter. This Court does not suggest that Father be forced into filing jointly. Father’s overpayment of taxes, which is over $1000.00
per month, must still be considered as part of his income for support purposes.

Lastly, Father did not offer one piece of competent evidence that he had taken any steps to mitigate his alleged loss of income.
His testimony in this regard was vague and less than convincing. When viewed in light of the voluminous exhibits entered in this
case, Father’s failure to introduce even one document to demonstrate attempts to mitigate is a glaring omission.
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When viewed as a whole, this Court finds that Father failed to meet his burden of showing a substantial, involuntary, and indef-
inite change in his circumstances that would warrant modification. The evidence presented convinced this Court that Father was
on a concerted mission to avoid the application of Melzer, which the Superior Court has already determined to be proper in this
case. The evidence goes to show that, in order to avoid Melzer, Father deliberately concocted ways to manipulate his income to cre-
ate the appearance of a change in circumstances. This Court, therefore, did not find Father’s assertions that he had experienced
an involuntary and substantial loss of income to be credible and, therefore, dismissed the Modification Petitions due to Father’s
failure to meet his burden of proof.

2. The Court’s Independent Review of the Parties Budgets
Assuming the Modification Petitions were properly dismissed, the only issue remaining before the Master was the remand from

the Superior Court. The Superior Court affirmed the Order in most respects – including the use of Melzer – and remanded on lim-
ited issues regarding Mother’s budget and request for attorney fees. In the Master’s Report and Recommendation on remand, she
found the children’s reasonable needs in Mother’s care to be $5,962.00. She specifically acknowledged the “host of receipts, bank
statements and credit card statements documenting her claimed expenses.” See, Master’s Explanation at p. 2 and the Exhibits
introduced by Mother at P, R, V, W, Y, AA, EE, and FF, as well as the report of Mother’s expert Beth Mascetta. Mother’s revised
budget eliminated the expenses that the Superior Court had specifically found unreasonable.

With regard to the analysis of the parties’ budgets, Father argues at Paragraph 2:

(a) The Court erred when it ignored the express directive of the Pennsylvania Superior Court in Sirio v. Sirio, 951 A.2d
1188 (Pa.Super. 2008) to make an independent review and determination of the parties’ asserted budgetary expenses for
the children by merely adopting Mother’s budget for the children rather than conducting a careful review of the parties
expenses for the reasonable needs of the children”…

(b) The Court erred when it failed to make an independent review and determination of the parties’ asserted budgetary
expenses for the period from June 1, 2006 through May 23, 2007 (remand period).

(c) The Court erred when it failed to make an independent review and determination of the parties’ asserted budgetary
expenses for the period from May 24, 2007 to July 8, 2008 (first modification period).

(d) The Court erred when it failed to make an independent review and determination of the parties’ asserted budgetary
expenses for the period from July 9, 2008 to present (second modification period).

The October 5, 2009 Order which sustained Mother’s Exceptions was entered by this Court without explanation, which is prop-
er. The Court is not required to give an explanation in its Orders on Exceptions. It does not follow that this Court did not conduct
a careful and independent review of the budgetary expenses provided by the parents in this action simply because the Court adopt-
ed the Master’s reasoning with regard to those expenses. To the contrary, the Court carefully and independently reviewed the same
voluminous exhibits as the Master, as well as the testimony of the parties and their witnesses, prior to issue the October 5, 2009
Order, as it is required to do. See, Cunningham v. Cunningham, 548 A.2d 611 (Pa.Super. 1988).

This Court agreed with the Master’s analysis of Mother’s revised, corrected budgetary expenses for herself and the children.
The Superior Court has already held in this case that since Mother’s income is not sufficient to cover her own reasonable needs, it
was proper for Father to be responsible for all of the needs of the children in Mother’s household. Sirio, 951 A.2d at 1194. Because
this Court found that the Modification Petitions should be dismissed and agreed with the Master’s calculations pursuant to Melzer
in the remand proceeding, this Court awarded Mother $5962.00 in monthly support, which the Master determined was the amount
to meet the reasonable needs of the children while in Mother’s care.

3. Alleged “Punitive” Order of May 24, 2007
Father complains at Paragraph 5 that the Court erred when it entered the following Order: on May 24, 2007:

“If hearing Officer Miller determines that Defendant, Carl A. Sirio’s income has remained the same or increased,
then Plaintiff Wife is entitled an award of all reasonable counsel fees incurred with regard to this Petition.”

Said Order was entered by the Honorable Christine Ward when Father filed his first petition for modification mere days after
Judge Ward upheld the 2006 Recommendation of Master Patricia Miller. No additional attorney fees were assessed against Father
as a result of this Order; in fact, Father prevailed before the Master and no further fees were assessed, nor did this Court assess
further fees. There is no error and, if indeed there is, it is harmless.

4. Calculation of the Parties Incomes
Father complains at Paragraph 6 that this Court failed to reach the same calculations of the parents’ income, as did the Master.

First, this Court remains wholly unconvinced that Father has experienced an involuntary decline in income which would entitle
him to a modification of the original 2006 award at all, therefore, no new calculations of Father’s income are required. With the
Petitions for Modification properly dismissed, there is no reason to make any income determinations for either party.
Additionally, this Court finds that the earning capacity for Father set by the Master was arbitrary and that it was based on income
which was the result of Father’s purposeful actions to artificially reduce his income to escape his appropriate child support obli-
gation. Lastly, the Master accepted deductions from Father’s income, which this Court finds should not have been accepted pur-
suant to Pa.R.C.P. 1910.16-2(c), such as, deductions from his income for losses on his investment real estate. Additionally, some
of Father’s Schedule C expenses were suspect – such as his continuing education expenses, which appeared on his Schedule C
even though he has an allowance from UPMC to cover such expenses. (T.R. 1/21/09 at 59.) Despite voluminous documents being
introduced through discovery and at the hearing, Father had no receipts to demonstrate these expenses or to show he had not
been reimbursed.

This Court was persuaded by the report of Mother’s expert Beth Mascetta regarding Father’s actual income and less than
impressed by Father’s expert’s calculations. It appeared the expert for Father based his report on representations made by Father,
accepted at face value, without proper independent foundation or proof.

For all the reasons set forth above, including what this Court views as a pronounced lack of forthrightness on Father’s part, this
Court refused to accept the Master’s calculations of Father’s income. This Court’s award was therefore based on the reasonable
needs of the children while in Mother’s care as set forth above.
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5. Overpayment/Arrears
Father complains that the Court set all arrears and overpayments at zero. This Court has broad discretionary powers to cancel

overpayments as well as arrearages. See, Portugal v. Portugal, 798 A.2d 246 (Pa.Super. 2002). Based on the circumstances of this
case, including Father’s filing of an appeal simultaneous with his modification proceeding, which delayed any resolution in this
case, this Court exercised its discretion to cancel any overpayment, just as it could have cancelled arrears.

The Master determined that an overpayment of over $117,000.00 was to be repaid by Mother, based on her decision to mod-
ify Father’s obligation back to May 24, 2007 and her decision to mechanically apply the Pennsylvania Support Guidelines
rather than to examine the reasonable needs of the children pursuant to Melzer. This Court found that decision to be wholly
inappropriate.

This Court instead exercised its equitable powers to reach an equitable result in this case. Even applying Melzer, there have
been minimal overpayments due to the remand, when viewed in light of the monthly incomes of the parties – the difference
between $6915.00 per month and $5962.00. However, Mother, who is of much more limited means than Father, has been forced to
expend substantial fees for her counsel to defend against Father’s Modification Petitions. Father was, in the opinion of this Court,
determined to avoid a Melzer calculation to avoid his child support obligation – notwithstanding that the results of his actions
would adversely affect the lives of his children.

Alternatively, this Court would request that the matter be remanded for the limited purpose of determining the overpayment,
if any, of child support paid to Mother in light of its decision that Mother was entitled to $5962.00 per month based on the children’s
reasonable needs and a determination of the rate at which any such overpayment should be repaid.

6. Dependency Exemptions
Lastly, Father argues at Paragraph 9 that the “Court erred in granting Mother the right to claim all three children as depend-

ency exemptions for IRS income tax purposes.” (Emphasis in original). Mother reduced her taxes by claiming the children as
exemptions. This increases the amount of money she has available to support her children. Father’s income is such that claiming
the children will make no difference whatsoever in his tax obligation which, as noted, he has chosen to overpay by filing separate-
ly from his wife. Father’s expert testified that Father’s income was too high to gain any advantage. Notwithstanding the fact that
he would gain no advantage and that Mother would gain a significant advantage, which would be a benefit to his children, Father
refuses to agree that Mother should take the exemptions.

Pa.R.C.P. 1920.16-2(f) specifically provides that “in order to maximize the total income available to the parties and children, the
Court may, as justice and fairness require, award the federal child dependency tax exemptions to either parent…” In this case, it
is abundantly clear to this Court that justice and fairness require that Mother be awarded the right to claim the children for tax
purposes and that Father be required to execute the waiver required by the Internal Revenue Code. To do otherwise harms not just
Mother but also the children.

In conclusion, for the reasons set forth above, the decision of this Court, sustaining Mother’s Exceptions should be affirmed.

BY THE COURT:
/s/Bubash, J.
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Henkie P. Tan v. Robin A. Roop
Custody—Psychological Evaluation Fees

1. Mother filed a Motion For Reconsideration of the Order scheduling psychological evaluations at a cost of $7,500.00, her share
being $1,500.00. Court permitted Mother to question the time spent by the psychologist on the evaluation and preparation of the
report. A $3,759.00 updated evaluation was also needed due to reschedulings of the hearing, and Mother’s share was $750.00.

2. Mother sought a refund of a portion of these fees and the charges she paid to the evaluator for a copy of the file for use at
trial ($154.80).

3. The court found that the sum paid was correct pursuant to the Fee Schedule for Court Appointed Psychological Evaluations
in Custody Matters, when the parties combined net annual income is over $150,000.00.

4. The fee schedule negotiated with Allegheny Forensic Associates allows children to benefit from psychological evaluations of
equal quality, regardless of income. The psychologists ordinarily are not aware of the fees and the fee schedule is in “the best inter-
est of every child with the misfortune to be the object of a custody dispute that has reached the level where a psychological eval-
uation is needed.”

5. The psychologist did not keep time records and the court did not believe an hourly fee would be in any child’s best interest,
especially in cases of families of modest means, who could not afford a full evaluation on an hourly basis.

6. Additionally, this is a high conflict custody case, where Mother claims Father is alienating the children: Father claims Mother
neglects them; the parties have been in co-parent counseling for two years; the parties have been before the court regularly on con-
tested motions including vaccination schedules; they use the police station to transfer custody; and domestic violence is an issue
alleged by both parents.

7. The provisions of Pa. R.C.P. 1915.8(9) that authorize the court to impose “costs” of the evaluation, encompass the fee contract
with Allegheny Forensic Associates. In addition, the rule requires the court to consider “costs” and other “appropriate factors.”
The purpose of the rule is to afford the court a more flexible and case sensitive means of determining the scope of the examina-
tion, deadlines, costs, dates, and access. The fees charged by Allegheny Forensic Associates for the evaluation are authorized by
law. No refund is appropriate.

8. The court dismissed Mother’s claim that the evaluators’ “poor recordkeeping” violated the American Psychological
Association Guidelines. Mother’s complaint, that the doctor’s poor handwriting violated the guidelines of “responsibility for the
maintenance and retention of their records”–American Psychological Association Record Keeping Guidelines No. 1., was with-
out merit.

9. The court found that participants in custody evaluations are not “clients receiving psychological services” and therefore the
guidelines requiring “legible and accurate entries…in client records” does not apply. Furthermore, the doctor did make efforts to
see that the entries were legible by offering to hire a court reporter to ensure Mother received legible notes.

(Hilary A. Spatz)
Sophie Paul for Plaintiff.
Joanne Ross Wilder for Defendant.
No. FD 08-007200-005. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hertzberg, J.—January 25, 2010.

C A P S U L E  S U M M A R I E S



VOL.  158  NO.  20 september 24 ,  2010

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Biodun Adewumi Sam Ashaolu v. Duquesne University
of the Holy Spirit, Duquesne University Black Student Union,
William Holmes, Derek Lee, Erica Sager, and Brittany Jones,
Folino, J. ......................................................................................Page 337
Breach of Duty

Peter J. Gialames v. Raymond James Financial Services, Inc.,
Raymond James & Associates, Inc., and American International
Specialty Lines Insurance Company, Hertzberg, J. ..............Page 347
Binding Arbitration

Denise Jones v. Sean Real Estate Service, Friedman, J. ......Page 348
Landlord Tenant

John D. O’Brien and Joan E. O’Brien v. Ross Township Zoning
Hearing Board v. Township of Ross, James, J. ......................Page 349
Zoning

Commonwealth of Pennsylvania v.
Paula Elaine Cherish a/k/a Paula Washington, Todd, J. ......Page 350
Suppression of Evidence

Commonwealth of Pennsylvania v.
Taylor West, Durkin, J. ............................................................Page 352
Consolidated Jury/Non-Jury Trial

CAPSULE SUMMARY
Krystyne Marie Evans v.
Scott Fabry, Hens-Greco, J. ......................................................Page 354
Divorce—Brief Marriage—Alimony Pendente-Lite Denied—Counsel
Fees as Sanctions—Marital Debt



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2010
Circulation 6,378

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions. Call
Peggy for details, (412) 261-6255.

Opinion Editorial VOLUNTEERS

family law opinions committee

Mary Ann C. Acton
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Colleen L. Becker
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Margaret M. Cassidy
Elizabeth Chiappetta
Elizabeth F. Collura
Robert A. Crisanti
William R. Friedman
Margaret P. Joy
Patricia Lindauer
Mary Long
Ingrid M. Lundberg
Mary Kay McDonald

Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Jana S. Pail
Peter C.N. Papadakos
Diane Barr Quinlin
Jeffrey Alan Ramaley
Danielle D. Rawls
Angel L. Revelant
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross
Amy L. Vanderveen
JoAnn F. Zidanic

Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller
Sally R. Miller

Sophia P. Paul
David S. Pollock
Sharon M. Profeta
Hilary A. Spatz
Mike Steger
William L. Steiner



september 24 ,  2010 page 337

Biodun Adewumi Sam Ashaolu v.
Duquesne University of the Holy Spirit, Duquesne University Black Student Union,

William Holmes, Derek Lee, Erica Sager, and Brittany Jones
Breach of Duty

No. GD 08-18960. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—June 10, 2010.

OPINION
On September 16, 2006, the Duquesne University Black Student Union sponsored a “back to school” dance. As it had done in

prior years, the Black Student Union reserved the ballroom of the Duquesne University Student Union for the dance. The Black
Student Union advertised the dance to students and non-students in the area.

Sometime around 2:00 a.m., as the dance was ending, two of the non-students who had attended the dance, William Holmes and
Derek Lee, left the student union ballroom and began walking across Duquesne’s campus. Approximately 200 yards down
“Academic Walk” Messrs. Holmes and Lee stopped and waited for a particular young woman (Erica Sager), who had also attend-
ed the dance.

As Erica Sager walked along Academic Walk, and approached Holmes and Lee, Homes and Lee could see that Ms. Sager was
walking with or near five Duquesne students who were members of the men’s basketball team, including Plaintiff, Biodun
Adewumi Sam Ashaolu. She appeared to be talking and flirting with one of the basketball players in particular. Upon seeing this,
Holmes and Lee began arguing with Ms. Sager and with the basketball players. Plaintiff Ashaolu and the other basketball players
attempted to walk away from the confrontation, but William Holmes and Derek Lee produced handguns and fired multiple shots
at the retreating individuals. Bullets struck not only Plaintiff Ashaolu but also four of his fellow Duquesne basketball players. As
to Mr. Ashaolu, the resulting injuries were serious and life-altering.

Plaintiff Ashaolu has filed a complaint against: Duquesne University of the Holy Spirit; the Duquesne University Black Student
Union; William Holmes and Derek Lee1; Erica Sager2 and a woman named Brittany Jones.3 As against both Duquesne University
and the Duquesne University Black Student Union, Plaintiff ’s Complaint sounded solely in negligence.

Following discovery, Duquesne University and the Duquesne University Black Student Union filed motions for summary judgment.
I granted Duquesne’s motion because: (a) it did not have a duty to protect Plaintiff from the spontaneous criminal shooting and (b)
even if Duquesne did have such a duty, its conduct was not a legal cause of Plaintiff ’s harm. I granted the Black Student Union’s
motion since, based upon the arguments made before this court, the breach of its duty was not a legal cause of Plaintiff ’s injuries.

Plaintiff now appeals to the Superior Court of Pennsylvania.

I. Standard of Review
The case at bar was decided at the summary judgment stage. As our Supreme Court has stated:

summary judgment is appropriate only where the record clearly shows that there is no genuine issue of material fact
and that the moving party is entitled to judgment as a matter of law. The reviewing court must view the record in the
light most favorable to the nonmoving party and resolve all doubts as to the existence of a genuine issue of material
fact against the moving party. Only when the facts are so clear that reasonable minds cannot differ can a trial
court…enter summary judgment.

Mountain Vill. v. Bd. of Supervisors, 874 A.2d 1, 5-6 (Pa. 2005)(internal citations omitted).

In other words, when considering the current motions for summary judgment, it was and is my obligation to consider the facts
in a light most favorable to Plaintiff, and to give him every favorable inference. Summary judgment can then only be granted if –
in viewing the facts in the above light – Plaintiff is unable to prevail as a matter of law. Accordingly, the relevant facts of record
are as follows.

II. Facts
As it had done for previous dances in prior years, the Duquesne University Black Student Union planned and put together the

September 16, 2006 “back to school” dance: the student group reserved the Duquesne University Student Union main ballroom for
the dance and invited Duquesne University students, student guests, and students from other local colleges and universities, pri-
marily the University of Pittsburgh. Deposition Testimony of Rahmon Hart, given May 28, 2009, attached as “Exhibit ‘6’” to the
“Exhibits to Plaintiff ’s Brief in Opposition to Motions for Summary Judgment” (hereinafter “Deposition Testimony of Rahmon
Hart”), at 27-29. Flyers advertising the dance were distributed by members of the Black Student Union on the Duquesne University
campus, the campus of the University of Pittsburgh and in downtown Pittsburgh. Id. at 27 & Deposition Testimony of Brittany
Jones, given September 16, 2009, attached as “Exhibit ‘1’” to the “Exhibits to Plaintiff ’s Brief in Opposition to Motions for
Summary Judgment” (hereinafter “Deposition Testimony of Brittany Jones”), at 16-17.

Pursuant to Duquesne policy, two police officers from Duquesne’s police force provided security for the dance. See Duquesne
University “Spirit Leadership Manual,” attached as “Exhibit ‘O’” to Defendant’s “Motion for Summary Judgment” (hereinafter
“Spirit Leadership Manual”), at 7. On that night, Officer Leroy Johnson and Officer Dennis Dixon secured the area. Thus, during
the dance, the two trained and experienced police officers walked around in their police uniforms, patrolled the area and looked
for any signs of aggression, drugs or illegality. Deposition Testimony of Officer Leroy Johnson, given May 7, 2009, attached as
“Exhibit ‘3’” to “Exhibits to Plaintiff ’s Brief in Opposition to Motions for Summary Judgment” (hereinafter “Deposition Testimony
of Officer Leroy Johnson”), at 25-27. According to their reports, and according to all other evidence in this case, no fights, argu-
ments or problems took place at any time during the dance. See Deposition Testimony of Officer Dennis Dixon, given May 29, 2009,
attached as “Exhibit ‘H’” to “Exhibits to Plaintiff ’s Brief in Opposition to Motions for Summary Judgment” (hereinafter
“Deposition Testimony of Officer Dennis Dixon”), at 92. Certainly, Plaintiff himself agrees that there were no fights or problems
during the dance. See Deposition Testimony of Plaintiff Biodun Adewumi Sam Ashaolu, given July 28, 2009, attached as “Exhibit
‘P’” to Defendant’s “Motion for Summary Judgment” (hereinafter “Deposition Testimony of Plaintiff Ashaolu”), at 53.

At approximately 2:00 a.m., the dance ended peaceably and the patrons began to leave and go their separate ways – toward their
dormitories or toward other late-night activities. Defendants William Holmes and Derek Lee were among the exiting dance
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patrons; these two walked some 200 yards down a path named Academic Walk, through the main part of the campus, and waited
there as other patrons from the dance walked toward them and then passed them. Plaintiff, at page four of his “Brief in Opposition”
to the summary judgment motion, cites the deposition testimony of Shawn James as describing what happened next. Mr. James
testified as follows:

A. And as we’re walking on Academic Walk…Steven Wood [a Duquesne basketball player] is talking to a young female
[later identified as Defendant Erica Sager]. As he’s talking to the young female, and as we’re walking along Academic
Walk, they have some guys that’s standing across from [the] Towers about right here, some guys were waiting there. [Mr.
James later identifies “the guys” as including the criminal shooters.]…The female, from the way that she was acting, you
could see that she was very flirtatious…

We caught up with Steven when the guys called the young female [Erica Sager] over…

Did you hear the guys call her over?

A. Yes.

Q. What did they say?

A. They were just, you know, pretty much like, cursing, what the hell you doing with those guys, what the F you talking
to them for, you know. And really jealous, angry at her for talking to — or just walking with us at that point.

…

Q. You saw them…call her, and you described what they said. What did she do? Did she come over?

A. Yeah, she ran over [to Messrs. Holmes and Lee].

Q. She ran over?

A. Yes.

…

Q. …Did Steven, after she left, turn around and come back to you guys?

A. No. We waited — Steven waited. At the point that she ran, we caught up to Steven.

Q. Okay.

A. We were right behind him, only a few steps. So he just slowed up his pace, and we caught up to him.

…

Q. Could you tell or did you see the guys get to the point where they were calling her over? Do you know where they came
from?

A. No. I don’t know where they came from. I just seen them that they were already set in their position when we saw them.

…

Q. What happens then after you’re continuing to walk now with Steven? She’s over with the guys, right, she’s now run over
with the guys? What do you hear, or what happens next?

A. After the guys – after she goes over to the guys, they started, you know, the guys start cursing her out, arguing, what-
ever. At this point, since she ran over, she’s ahead of us. So we’re just walking at our normal slow pace or whatever, and
as we start to get closer to the guys, they start, you know, arguing or screaming towards us —

Q. What did they say?

A. — and to Steven and everything. Just, you know stuff like, oh, you guys think you’re the shit, you play basketball, blah,
blah, blah, just stuff like that.

Q. Right. Okay. And did you guys say anything back, or did anybody on the team say anything back?

A. Yes, we did say stuff back.

Q. What do you remember?

A. Steven Wood, and I don’t know who else, started to argue with the guys, because most of the stuff they were saying was
toward Steven, because Steven was with the female [Defendant Erica Sager].

Q. Right.

A. So Steven started arguing back with the guys. So, I just had to restrain Steven and tell him that, you know, we’re on
campus, if we fight on campus or get involved, we could easily be on probation or even lose our scholarship or something
like that. So I just told him that. And from then we just said forget it, and we started proceeding toward the Towers.

…

Q. And so then after this – at some point does Steven stop —

A. Yes.

Q. — arguing?

A. Yes.
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…

Q. Okay. And did they [“the guys”] at any point leave that position where you wrote “guys” on the map? Did they move,
in other words, before anything else happened? Were they [headed] down Academic Walk towards the hospital, were they
going anywhere, or were they just standing there?

A. They were at a standstill the whole time.

Q. They didn’t move?

A. They did not move.

Q. And, again, you didn’t see how they got to that position?

A. No.

Q. Or where they came from?

A. No.

Q. After you guys started to walk towards the dorms, what happened next?

A. After we started walking toward the dorm, I just heard shots.

…

Q. Why do you think you were the target?

A. I have — I have no clue. I have no clue. Because it just seemed like an argument, something that you would have any-
where else. So when we turned our backs and walked away — we wouldn’t turn our backs if we saw that these guys pulled
out guns…

Deposition Testimony of Shawn James, attached as “Exhibit ‘5’” to Plaintiff ’s “Exhibits to Plaintiff ’s Brief in Opposition to Motions
for Summary Judgment” (hereinafter “Deposition Testimony of Shawn James”), at 84, 87, 88, 89, 90, 92, 94-95, 98, 99-100 & 102.

The bullets, which were fired by Holmes and Lee, struck Mr. James and four of his friends; Plaintiff Ashaolu was one of these
individuals. And, in the aftermath, the two bullet wounds Plaintiff Ashaolu sustained caused him to suffer life-threatening and life-
changing injuries.

From the above testimony, it appears that the criminal shooters opened fire because Erica Sager – a young lady whom the crim-
inal shooters were acquainted with – had flirted with a Duquesne basketball player as she and the basketball player walked along
the campus after the dance: Holmes and Lee saw her flirting and became jealous. Yet, given that Plaintiff Ashaolu sued Duquesne
University and the Duquesne University Black Student Union for negligence, we must ask: what is it that gives rise to a duty on
the part of Duquesne to protect Plaintiff from such a shooting? And how is it that Duquesne’s negligent conduct was a cause of the
harm suffered by Plaintiff?

According to Plaintiff, the key to Duquesne’s duty, its breach of duty, and the causal relationship between the “breach” and the
harm suffered is something that occurred approximately two hours earlier, shortly before midnight, as the criminal shooters
entered the Duquesne University Student Union to partake in the dance. According to Plaintiff, Duquesne University’s duty to pro-
tect him from the criminal shooting arose from the following events.

On September 16, 2006, the day of the dance, Brittany Jones was a nineteen-year-old Duquesne University student and com-
muted to school from the nearby suburb of Penn Hills. Ms. Jones attended the dance that evening, arriving at about 10:30 or 11:00
p.m. “Deposition Testimony of Brittany Jones,” at 9 & 22.

Sometime after Ms. Jones paid her admission fee and entered the Student Union, she received a telephone call from a young
man she knew from Penn Hills, Kenny Eason; during this phone call, Ms. Jones told Mr. Eason that he could come to the dance.
Id. at 39-40. And, when Mr. Eason arrived on campus, he called her again; when they talked, Ms. Jones told Mr. Eason to park in
front of the building named Old Main and that she would come out to meet him. Ms. Jones then went outside and waited for Mr.
Eason to park. Id. at 42-43. When Mr. Eason arrived, however, he appeared with five or six other young men in tow; the only one
from this group that Ms. Jones knew was Mr. Eason’s younger brother. Id. at 47.

As they walked together toward the entrance to the dance, Kenny Eason asked Ms. Jones if they were “patting down” at the
dance. Id. at 48. He did not tell her why he wanted to know this and Ms. Jones did not know whether Mr. Eason had any alcohol or
drugs with him or whether he had a gun. However, although Ms. Jones had never seen Mr. Eason carry a gun, when Mr. Eason
asked her the question, Ms. Jones believed that he was asking whether they were “patting down” for weapons. Id. at 48-49.

As they went to enter the Student Union, there was a small line of people waiting to get into the dance. In this line, Ms. Jones
stood with Mr. Eason and his brother; three unidentified people stood behind them, and then the other “guys” who had come with
Mr. Eason stood behind these people. Id. at 50.

When Ms. Jones and the Easons made it to the front of the line, Ms. Jones saw a Duquesne University student standing at the
door; this individual, named Richan Gaskins, was a student of Duquesne University and a member of Duquesne University’s Black
Student Union. According to Mr. Gaskins, his task, on behalf of the Black Student Union, was to ensure that the dance patrons
behaved themselves at the entrance and that all patrons paid the admission fee. “Statement of Richan Gaskins (Student ‘Security’
at Dance),” attached as “Exhibit ‘2’” to “Exhibits to Plaintiff ’s Brief in Opposition to Motions for Summary Judgment” (hereinafter
“Statement of Richan Gaskins”), at “DUQ 00099.” Ms. Jones knew Mr. Gaskins: they had socialized in the past and had done things
such as eaten lunch together and walked around downtown Pittsburgh. “Deposition Testimony of Brittany Jones,” at 29. Hence, at
the door, Ms. Jones asked Mr. Gaskins whether he was “patting down.” Mr. Gaskins told her that he was not, and then jokingly
asked if she was carrying “mace or something.” Id. at 51-52. She told him “no” and the conversation ended. As Ms. Jones later tes-
tified, no one else was with her when she asked this question to Mr. Gaskins. Id. at 52.

After she finished speaking with Mr. Gaskins, Ms. Jones then turned to Kenny Eason, shook her head to indicate “no” and went
back into the dance. Id. Sometime after this occurred, Mr. Eason and his brother paid their admission and entered the dance. Id.
at 53. And sometime after that, the young men who had accompanied Mr. Eason to the dance (including the two criminal shooters)
paid their admission fees and entered the dance. Id. at 52-54.
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Now, Plaintiff argues that the above “question” – posed by Ms. Jones and directed to her friend and fellow student, Mr. Gaskins
– gave rise to a duty on the part of Duquesne University to protect Plaintiff from the shooting that would occur: spontaneously and
without notice to Duquesne, several hours later, after the dance had ended, brought about by individuals who were completely dif-
ferent than the ones who posed “the question” and at a place completely removed from the Student Union. It is also Plaintiff ’s posi-
tion that Duquesne’s failure to prevent the shooters from entering the dance was a factual cause of the harm suffered by Plaintiff.
According to Plaintiff: “[a] jury could reasonably conclude that if Holmes and Lee were not allowed to enter the [Black Student
Union dance], the…shooting would not have happened.” “Plaintiff ’s Brief in Opposition to Defendant Duquesne University’s
Motion for Summary Judgment,” filed on behalf of Plaintiff Biodun Adewumi Sam Ashaolu (hereinafter “Plaintiff ’s Brief in
Opposition”), at 18. Plaintiff then argued that the Duquesne University Black Student Union had a duty to “turn away” the shoot-
ers from the dance; moreover, according to Plaintiff, if the shooters had been “turned away”, the shooting would not have hap-
pened. Id. However, I believe that all of Plaintiff ’s arguments on duty and causation are incorrect.

III. The Alleged Liability of Duquesne University
III.A. Duquesne University: The Question of “Duty”

III.A.1. Framing Duquesne University’s alleged duty
At the outset, it is worth noting that Plaintiff, in his Brief in Opposition, has incorrectly framed the “duty” that is at issue in this

case. Here, Plaintiff frames Duquesne’s duty simply as: “Duquesne University has a duty to provide security.” “Plaintiff ’s Brief in
Opposition,” at 5-10. And, with Duquesne’s duty defined in such a generic and broad manner, Plaintiff then concentrates his argu-
ments and analysis under the negligence element of “breach of duty.” Plaintiff ’s approach is, however, incorrect – and is so for a
number of reasons.

First, if Duquesne’s duty is simply to “provide security,” then under the undisputed facts of record in this case, Duquesne has
satisfied this duty: there is no question that Duquesne “provided security” to its students at the time of the shooting.

The record before me shows that Duquesne University had in place a comprehensive security network. Duquesne’s annual
budget for campus safety and security was $1,574,983.84 in 2004, $1,661,764.60 in 2005 and $1,762,164.06 in 2006. See Summarized
Budget of Duquesne’s Department of Public Safety, attached as “Exhibit ‘F’” to Defendant’s “Motion for Summary Judgment.” It
is undisputed that, on September 16, 2006, Duquesne’s security network included: a state certified police force with 27 armed
police officers, as well as five security guards, six communications operators and office staff. All of these campus police officers
received “Act 120 certification” – which is required for all state-certified officers. Each year prior to the shooting, every officer
received 12 hours of mandatory training and firearms qualification training; new hires received extra on-site training. Security
guards, who are “Act 235 certified,” received 40 hours of training in addition to on-site training and had direct radio contact with
the Duquesne University Police, the City of Pittsburgh Police and the Pittsburgh Paramedics. “News Release: Duquesne
Announces Enhanced Security Measures,” attached as “Exhibit ‘G’” to Defendant’s “Motion for Summary Judgment” (hereinafter
“Duquesne News Release”), at 1.

Moreover, at the time of the shooting, Duquesne’s campus contained: multiple surveillance cameras across campus; multiple
“code blue” stations on the grounds that would connect directly to campus police and that would notify police of the user’s loca-
tion; emergency communication phones in residence halls, elevators and other campus buildings – all of which connected direct-
ly to campus police; 24-hour Public Safety Department escort service – available anywhere on campus; Residence Hall security;
locks and alarms on every “living/learning” entrance; an electronic card reader system installed on the “living/learning” entrances
(which were monitored by Residence Life personnel 24 hours a day, seven days a week); further, security guards would patrol the
campus buildings and Duquesne University Police Officers would patrol the campus via foot and with a fleet of “marked” and
“unmarked” vehicles. Id. at 1-2.

In addition, as the Black Student Union back-to-school dance involved money collection and was open to outsiders, Duquesne
assigned two armed police officers to be present and to patrol the dance. See “Spirit Leadership Manual,” at 7.

Thus, it is undisputed that on September 16 and 17, 2006 Duquesne University “provided security.”
Second, Plaintiff ’s generic definition of “duty” – as one to simply “provide security” – is so broad that, if Plaintiff had his way,

he effectively would preclude any involvement by the Court in determining what duty is owed by a university in circumstances
such as these. Certainly, if the “duty” issue were framed as broadly as Plaintiff wishes, the Court’s role in these types of negligence
claims would, in most cases, be nullified: defining the defendant’s duty in such broad and generic terms would cause a defendant
to always have a duty towards a plaintiff – the result would be that there would be no analysis of “duty” by the court, and these
cases would proceed directly to the issues of “breach” and “causation,” which are generally jury questions. See, e.g., Emerich v.
Phila. Ctr. for Human Dev., Inc., 720 A.2d 1032, 1044 (in speaking of “breach of duty,” the Supreme Court declared: “While the exis-
tence of a duty is a question of law, whether there has been a neglect of such duty is generally for the jury”); Lux v. Gerald E. Ort
Trucking, Inc., 887 A.2d 1281, 1286-87 (Pa. Super 2005) (as to “causation,” the Superior Court declared: “Proximate cause is a ques-
tion of law to be determined by the court before the issue of actual cause may be put to the jury”).

Thus, Plaintiff ’s approach would constitute an improper usurpation by the jury of the judicial function: it is the role of the Court
to define the duty of care required under the circumstances. R.W. v. Manzek, 888 A.2d 740, 746 (Pa. 2005)(“The existence of a duty
is a question of law for the court to decide”); see also Restatement (Second) of Torts § 328B(b)(“In an action for negligence the
court determines…whether such facts give rise to any legal duty on the part of the defendant”).

Finally, by divorcing Defendant’s duty from the underlying facts of the case – and, specifically, from the actual harm that
Plaintiff suffered – Plaintiff has ignored our Supreme Court’s precedent. Indeed, as the Pennsylvania Supreme Court has held:
“[i]n determining the existence of a duty of care, it must be remembered that the concept of duty amounts to no more than ‘the
sum total of those considerations of policy which led the law to say that the particular plaintiff is entitled to protection’ from the
harm suffered.” Sinn v. Burd, 404 A.2d 672, 681 (Pa. 1979). Thus, according to our Supreme Court, in defining a defendant’s duty
we must always ask whether the Plaintiff was “protected under some rule of law against [the defendant’s] conduct and the injury
[plaintiff] suffered.” Leon Green, Foreseeability in Negligence Law, 16 Colum. L. Rev. 1401, 1401 (1961).

In short, the question is not whether Duquesne had a “duty to provide security.” Properly framed, the question is whether
Duquesne had a duty to protect Plaintiff Ashaolu from the third-party criminal shooting that took place on September 17, 2006.

III.A.2. Duquesne University’s alleged duty: introduction
Stated broadly, an individual is not liable for the criminal conduct of a third person. Restatement (Second) of Torts § 314; accord

Feld v. Merriam, 485 A.2d 742, 746 (Pa. 1984). This general rule does, however, give way when “a special relation exists between
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the actor and the other which gives to the other a right of protection.” Restatement (Second) of Torts § 315; accord Feld, 485 A.2d
at 745. While in the past, this “special relationship” came into being simply as a result of the student-university bond, those days
are no more: as our Supreme Court has reiterated, today the university does not stand in loco parentis with its students. Alumni
Ass’n v. Sullivan, 572 A.2d 1209 (Pa. 1990)(quoting with approval Bradshaw v. Rawlings, 612 F.2d 135 (3rd Cir. 1979)).

This fact, however, does not end our inquiry. Rather, in the words of our Supreme Court, the “existence of a duty in any given
situation is predicated on a relationship existing at the time in question.” Dumanski v. City of Erie, 34 A.2d 508, 509 (Pa. 1943).
And, according to Plaintiff ’s “Brief in Opposition,” Duquesne had a duty to protect him from the criminal shooting under § 344, §
323 and § 314A(3) of the Restatement (Second) of Torts.

III.A.3. Section 344 of the Restatement (Second) of Torts
Pennsylvania has adopted Section 344 of the Restatement (Second) of Torts. It provides:

A possessor of land who holds it open to the public for entry for his business purposes is subject to liability to members
of the public while they are upon the land for such a purpose, for physical harm caused by the accidental, negligent or
intentionally harmful acts of third persons or animals, and by the failure of the possessor to exercise reasonable care to:

(a) discover that such acts are being done or likely to be done, or

(b) give a warning adequate to enable the visitors to avoid the harm, or otherwise to protect them against it.

Restatement (Second) of Torts § 344; see also Moran v. Valley Forge Drive-In Theater, Inc., 246 A.2d 875 (Pa. 1968).

Now, Plaintiff argues that § 344 of the Second Restatement imposed a duty upon Duquesne to protect him from the sponta-
neous shooting.

It is questionable whether, in allowing a simple student group to hold a dance at the Student Union, Duquesne was thereby hold-
ing its land open to the public for a business purpose. Nevertheless, for purposes of this analysis, I am assuming that to be the case.

Still, Plaintiff has failed to establish a duty under this provision. It is settled Pennsylvania law that: 

A landowner…that opens for business to the public is liable to the public for the intentional torts of third parties if it fails
to exercise reasonable care to (a) discover that such acts are being done or are likely to be done, or (b) give a warning
adequate to enable the visitors to avoid the harm, or otherwise to protect against it. However, this duty does not arise
until the landowner knows or has reason to [know] that the acts of the third person are occurring, or are about to occur
or unless he may know, or have reason to know, from past experience that there is a likelihood of conduct on the part of
third persons in general which is likely to endanger the safety of the visitor.

…

Plaintiff [must show] how Defendant had either actual or constructive knowledge of the likelihood of [the criminal]
conduct.

Midgette v. Wal-Mart Stores, Inc., 317 F.Supp.2d 550, 562 (E.D.Pa. 2004)(applying Pennsylvania law)(summarizing and quoting
Moran, 246 A.2d at 878)(internal citations omitted)(internal quotations omitted)(emphasis added); see also Restatement (Second)
of Torts § 344 cmt. f (stating: “Since the possessor is not an insurer of the visitor’s safety, he is ordinarily under no duty to exer-
cise any care until he knows or has reason to know that the acts of the third person are occurring, or are about to occur…[or] know
or have reason to know, from past experience, that there is a likelihood of conduct on the part of third persons in general which is
likely to endanger the safety of the visitor”).

Therefore, as Section 344 of the Restatement (Second) of Torts recognizes, a landowner does not have a duty to protect its invi-
tee from all harms: that would cause the landowner to become an “insurer of the visitor’s safety.” Restatement (Second) of Torts
§ 344 cmt. f (stating: “the possessor [of land] is not an insurer of the visitor’s safety”). Rather, when it comes to “intentionally harm-
ful acts of third persons,” the landowner’s “duty to protect” will only come into being if the landowner has: a) “actual notice” “that
the acts of the third person are occurring, or are about to occur” or b) “constructive notice” – brought about from a basis of past
experience – “that there is a likelihood of conduct on the part of third persons in general which is likely to endanger the safety of
the particular individual.” Restatement (Second) of Torts § 344 cmt. f. On the night in question here, however, Duquesne simply
had no “notice” that a shooting would occur on its campus. First, I will discuss the lack of “constructive notice”; my discussion will
then move on to Duquesne’s lack of “actual notice.”

Duquesne University is a Catholic University founded by the members of the Congregation of the Holy Spirit, and located, for
the most part, within a section of Pittsburgh known as the Bluff; steep hills effectively isolate Duquesne’s campus – and render the
campus distinct – from the surrounding Pittsburgh neighborhoods. This isolation is also reflected in the comparative crime rates: as
opposed to the relatively high crime rates found within the surrounding neighborhoods, the campus of Duquesne exists in a state of
relative peace. Compare “Zone 2 Crime Statistics,” attached as “Exhibit ‘15’” to “Exhibits to Plaintiff ’s Brief in Opposition to
Motions for Summary Judgment” (hereinafter “Zone 2 Crime Statistics”) with “Clery Act Statistics” of Duquesne University,
attached as “Exhibit ‘D’” to Defendant’s “Motion for Summary Judgment” (hereinafter “Duquesne’s Clery Act Statistics”), at 46-51.

Certainly, throughout its history, Duquesne has never had an incident on campus that was anything remotely similar to the
shooting of September 17, 2006.

A federal law known as the Clery Act requires that Duquesne keep records of – and disclose – its on-campus crime statistics.
The record in this case shows that in the three years preceding the shooting (2003, 2004 and 2005), Duquesne experienced zero
crimes within the “murder/non-negligent manslaughter” category. “Duquesne’s Clery Act Statistics,” at 46-51. During that same
three-year time period, Duquesne experienced only four crimes within the “aggravated assault” category, but nothing remotely
similar to the shooting that occurred here. Id. Indeed, after a review of the record, it appears that the worst of the aggravated
assaults was an event that occurred in 2004; according to the Clery Act disclosure: “the actor and a cab driver were involved in an
argument concerning blocking the circle when the actor brandished a firearm and fired one shot at the victim. The actor then
struck the victim in the face with the weapon and fled the area.” “Incident Report Summary,” attached as “Exhibit ‘11’” to
“Exhibits to Plaintiff ’s Brief in Opposition to Motions for Summary Judgment” (hereinafter “Incident Report Summary”). This
actor was then arrested, entered a guilty plea to Recklessly Endangering Another Person and simple assault and was sentenced to
four years of probation. Id.
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Plaintiff conducted extensive discovery (taking some 26 depositions and requesting Duquesne to produce more than 4,000 pages
of documentation), but has identified no incident that would have put Duquesne on notice a criminal shooting of the type involved
here was likely to occur. Rather, the Duquesne University shooting of September 17, 2006 was an unprecedented event.

So, Duquesne certainly was not on notice that its campus was generally unsafe, or that it needed to strengthen its security pro-
gram in order to protect its students from the sort of third party violence that occurred on September 17, 2006. Nor was there any-
thing about the dance, in general, that put Duquesne on notice that it should expect violence during or after that event. In fact, the
record in this case shows that the Black Student Union had, many times over the previous years, held such a back-to-school dance,
and no evidence has been put forward showing any violence of any sort ever occurring.

In fact, the record shows that the Black Student Union is merely a volunteer student organization with noble goals. See
Plaintiff ’s “Complaint,” filed on behalf of Plaintiff Biodun Adewumi Sam Ashaolu (hereinafter “Plaintiff ’s Complaint”), at “Exhibit
‘7’”; “Constitution of the Black Student Union,” attached as “Exhibit ‘L’” to Defendant’s “Motion for Summary Judgment” (here-
inafter “BSU Constitution”). It is a gathering of like-minded students working together to “build a sense of community among stu-
dents of African descent,” to “serve as a network of support” for those students and “to educate the broader campus community
about African-American culture.” “Deposition Testimony of Rahmon Hart,” at 16; see also “BSU Constitution” at Article II.

There was nothing about the Black Student Union’s membership, mission or historical performance, at its dances or otherwise,
that put Duquesne on notice that this event was likely to produce a shooting. In fact, there was nothing to put Duquesne on notice
that this event was any more likely to produce violence than was any other event held by any other student organization. In other
words, history had shown that a Black Student Union dance was as likely to produce a criminal shooting as was the Fall Film Series,
the Greeks Open House, the Welcome Back Tailgate Party, or the Ladies’ Volleyball Tournament. And that likelihood had, histori-
cally, been something approaching zero.

Hence, at the time of the dance, Duquesne had no “reason to know, from past experience, that there [was] a likelihood of con-
duct on the part of third persons” that could “endanger the safety of” Plaintiff. Restatement (Second) of Torts § 344 cmt. f.

Moreover, prior to the shooting, Duquesne had no “actual knowledge” that a shooting was going to occur on its campus. Now,
Plaintiff makes much of “the question” that Brittany Jones asked her fellow-student and doorman, Richan Gaskins: according to
Plaintiff, when Ms. Jones asked Mr. Gaskins whether he was “patting down,” Duquesne University was somehow “put on notice”
that weapons were present in the dance. Yet, this cannot be: Mr. Gaskins was simply an undergraduate student of Duquesne
University and was simply a member of the student organization called the “Black Student Union.” Mr. Gaskins was not “hired”
by Duquesne University to be the doorman at the dance; rather, from all of the evidence of record, at all times Mr. Gaskins per-
formed his “doorman” duties in his capacity as a “Black Student Union” member and was merely collecting money for the Black
Student Union dance. Indeed, Duquesne University committed its own employees – in the form of security guards and actual police
officers – to patrol the Student Union and campus that night.

Further, there is no evidence Mr. Gaskins looked at himself as – or represented to anyone that he was acting as – an employee
or “servant” of Duquesne University.4 Such evidence would not matter anyway: here, we are asking whether Duquesne University
had actual knowledge that weapons were being brought into the dance. The issue of whether Mr. Gaskins represented that he was
“Duquesne’s employee” to the outside world (which, as explained above, was not the case) would not cause him to actually be
Duquesne’s employee – thus Mr. Gaskins’ “knowledge” could not be imputed upon the University. Therefore, unless Mr. Gaskins
was acting on Duquesne’s behalf, the “question” Brittany Jones posed to Mr. Gaskins would not have given Duquesne University
“actual knowledge” that weapons were present in the dance.

Looking at the evidence in the light most favorable to Plaintiff, any “notice” that weapons were present in the dance that night
was given to Mr. Gaskins – not to Duquesne University. And, this knowledge cannot be imputed to Duquesne University – Mr.
Gaskins was not Duquesne’s “employee” and was not “acting for” the University when he collected the entrance fee for the Black
Student Union dance. Here, viewing the evidence in the light most favorable to Plaintiff, while Mr. Gaskins might have had “notice”
that weapons were present inside of the dance, Duquesne University did not.

That being the case, Plaintiff effectively asks the Court to establish a “duty” on the part of Duquesne to prevent or protect him
from a shooting for which Duquesne had no notice whatsoever was going to occur. And, if we were to impose a duty on Duquesne
to protect Plaintiff from spontaneous criminality for which it had no notice, we would be turning Duquesne into an “insurer” of
Plaintiff ’s safety – it would be liable for anything and everything that could have happened to Plaintiff regardless of whether
Duquesne had any knowledge that it had to act. This is not – and cannot be – the law. Hence, Section 344 of the Restatement
(Second) of Torts did not impose a duty on Duquesne to protect Plaintiff from something for which it had no “notice” would occur.

III.A.4. Section 323 of the Restatement (Second) of Torts 
According to Plaintiff, Duquesne also owed him a duty under Section 323 of the Restatement (Second) of Torts. This section reads:

One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as nec-
essary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from
his failure to exercise reasonable care to perform his undertaking, if

(a) his failure to exercise such care increases the risk of harm, or

(b) the harm is suffered because of the other’s reliance upon the undertaking.

Restatement (Second) of Torts § 323.

However, within Plaintiff ’s “Brief in Opposition,” Plaintiff makes no argument regarding § 323: Plaintiff never states “how”
Duquesne’s “failure to exercise reasonable care” in performing its security services could have somehow “increase[d Plaintiff ’s]
risk of harm” and Plaintiff has never once declared that he “relied upon” Duquesne’s security to his detriment. Devine v. Hutt, 863
A.2d 1160, 1169 (Pa.Super. 2004)(holding: “arguments not raised initially before the trial court in opposition to summary judgment
cannot be raised for the first time on appeal”).

Moreover, any argument based upon Section 323 would fail: since Duquesne had a history of relative tranquility on campus,
Duquesne did not “undertake” to provide metal detectors or “pat downs” at the dance entrance; further, Duquesne is not milita-
rized – fences do not surround the campus and an individual is not required to pass through fixed checkpoints in order to enter the
campus. Therefore, when Plaintiff was inside of the dance and outside on Duquesne’s grounds, Plaintiff could not have “relied
upon” Duquesne to provide a “weapons-free” campus.
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Phrased in another manner, both inside of the dance and outside on the campus, Plaintiff had to know that there was a possibil-
ity an individual was carrying a concealed weapon: in the absence of metal detectors, “pat downs” or x-ray technology, in every
single place anyone goes in the entire United States of America, there is a possibility that someone is carrying a concealed hand-
gun. Unless we militarize our nation and our college campuses, there is simply no way to stop this from being.

Thus, since Duquesne did not “undertake” to provide metal detectors, “pat downs” or x-ray technology at the dance, Plaintiff
could not have “relied upon” the security to stop concealed handguns from entering the dance; moreover, since Duquesne’s cam-
pus is not militarized, Plaintiff could not have “let down his defenses” and thought that the campus grounds were weapons-free.

III.A.5. Section 314A(3) of the Restatement (Second) of Torts
Finally, Plaintiff argues that § 314A(3) of the second Restatement imposed a duty upon Duquesne to prevent the shooting. This

argument must also fail.
Section 314A, entitled “Special Relations Giving Rise to Duty to Aid or Protect,” declares that a “possessor of land who holds

[its land] open to the public” must: “take reasonable action” to protect “members of the public who enter in response to [its] invi-
tation” from “unreasonable risk of physical harm.” Restatement (Second) of Torts § 314A(3).

To start, it must be noted that § 314A is somewhat awkwardly phrased: taken to its extreme, the section could be read to impose
a broad, all-encompassing duty upon every single “possessor of land who holds [their land] open to the public” – where the negli-
gence “element” of “duty” would be immediately satisfied when the “possessor of land” held its land “open to the public.” Id. Under
this reading, it would then be up to a jury – in every case, and without any “duty” analysis by the court – to determine whether the
landowner’s “action[s]” were “reasonable” or “unreasonable.” Id. Yet, as was explained above, such a reading would be improper:
it would eviscerate the court’s long-standing role in negligence cases. See, e.g., Restatement (Second) of Torts § 328B(b)(“In an
action for negligence the court determines…whether such facts give rise to any legal duty on the part of the defendant”).

And, indeed, as the comments to § 314A make clear, the section was not intended to impose a “blanket-duty” upon every single
“possessor of land who holds [their land] open to the public.” In explaining § 314A, the commentators wrote:

The duty in each case is only one to exercise reasonable care under the circumstances. The defendant is not liable where
he neither knows nor should know of the unreasonable risk, or of the illness or injury. He is not required to take precau-
tions against a sudden attack from a third person which he has no reason to anticipate, or to give aid to one whom he has
no reason to know to be ill. He is not required to take any action where the risk does not appear to be an unreasonable
one, as where a passenger appears to be merely carsick, and likely to recover shortly without aid.

The defendant is not required to take any action until he knows or has reason to know that the plaintiff is endangered… 

Restatement (Second) of Torts § 314A cmts. e & f (emphasis added).

Thus, the duty imposed by § 314A is not unlimited: it does not turn the landowner into an “insurer” of its visitor’s safety. Rather,
and similarly to § 344 of the Second Restatement, the landowner’s § 314A duty to “act” does not arise until the landowner receives
either “actual” or “constructive” knowledge of the risk. Specifically, and prescient to the case at bar, a landowner is “not required
to take precautions against a sudden attack from a third person which [it] has no reason to anticipate.” Restatement (Second) of
Torts § 314A cmt. e.

As has been explained in some detail above, Duquesne University simply had “no reason to anticipate” the sudden attack that
occurred here: it did not have “actual knowledge” that concealed handguns were being carried on its campus – or that these con-
cealed handguns would actually be used to commit such heinous crimes; moreover, Duquesne’s relatively peaceful history made
it so that Duquesne did not have “constructive knowledge” that a shooting was likely to occur that night. Plaintiff ’s attempt to cre-
ate a § 314A “duty” upon Duquesne, therefore, fails.

III.A.6. Conclusion: Duquesne University did not have a duty to prevent the harm that befell Plaintiff.
In conclusion, under the facts of this case Duquesne did not have a duty either to prevent the spontaneous criminal acts of

Messrs. Holmes and Lee or to act in any other way to protect Plaintiff from the shooting.

III.B. Duquesne University: The Question of “Proximate Causation”

Moreover, and even if Duquesne University did have a duty to protect Plaintiff from the harm that befell him, any “breach” of
that duty was not a proximate cause of Plaintiff ’s harm.

As I stated above, while the issue of “causation” is in most cases for the jury, the issue of proximate cause, in the first instance,
must be resolved by the court. In fact, our Superior Court has explained the concept of proximate causation at length:

It is beyond question that the mere existence of negligence and the occurrence of injury are insufficient to impose liabil-
ity upon anyone as there remains to be proved the link of causation. Furthermore, our Supreme Court has stated that even
when it is established that the defendant breached some duty of care owed the plaintiff, it is incumbent on a plaintiff to
establish a causal connection between defendant’s conduct, and it must be shown to have been the proximate cause of
plaintiff ’s injury.

Proximate causation is defined as a wrongful act which was a substantial factor in bringing about the plaintiff ’s harm.
Proximate cause does not exist where the causal chain of events resulting in plaintiff ’s injury is so remote as to appear
highly extraordinary that the conduct could have brought about the harm.

Proximate cause is a question of law to be determined by the court before the issue of actual cause may be put to the
jury. A determination of legal causation, essentially regards whether the negligence, if any, was so remote that as a mat-
ter of law, the actor cannot be held legally responsible for the harm which subsequently occurred. Therefore, the court
must determine whether the injury would have been foreseen by an ordinary person as the natural and probable outcome
of the act complained of.

...

The following considerations are in themselves or in combination with one another important in determining whether the
actor’s conduct is a substantial factor in bringing about harm to another:
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(a) the number of other factors which contribute in producing the harm and the extent of the effect which they have
in producing it;

(b) whether the actor’s conduct has created a force or series of forces which are in continuous and active operation
up to the time of the harm, or has created a situation harmless unless acted upon by other forces for which the actor
is not responsible; [and]

(c) lapse of time.

Lux v. Gerald E. Ort Trucking, Inc., 887 A.2d 1281, 1286-87 (Pa.Super. 2005)(quoting Restatement (Second) of Torts § 433)(inter-
nal citations omitted)(internal corrections omitted).

In sum, a “determination of legal causation depends on whether the conduct has been so significant and important a cause that
the defendant[] should be legally responsible. [It] depend[s] essentially on whether the policy of the law will extend the responsi-
bility for the conduct to the consequences which have in fact occurred.” Novak v. Jeannette Dist. Mem. Hosp., 600 A.2d 616,
(Pa.Super. 1991)(quoting Prosser & Keeton, THE LAW OF TORTS § 42 (5th Ed. 1984))(internal quotations omitted)(internal cor-
rections omitted).

Here, the shooting occurred after the dance was over, down the street from the dance hall and on the open campus grounds. Yet,
according to Plaintiff, Duquesne’s conduct was still a legal cause of his injuries because: “[h]ad [Holmes and Lee] been turned
away from the [dance] event, they would have left campus and no argument or shooting would have transpired following the
dance.”5 “Plaintiff ’s Brief in Opposition,” at 18. However, to believe this – to believe that the shooting would not have occurred had
Holmes and Lee been “turned away” from the dance – is to “subsume probability in speculation.” Novak, 600 A.2d at 606.

From a common-sense point of view, Plaintiff ’s proximate causation argument is plainly and utterly speculative. In fact, there
is no evidence that Holmes and Lee would have left Duquesne had they been “turned away” at the dance; Plaintiff is simply engag-
ing in guesswork. Indeed, Plaintiff ’s guess has exactly the same validity as the following suppositions: maybe if Holmes and Lee
were turned away from the dance, they would have waited on campus for the dance to end and then shot Plaintiff; maybe they
would have hidden their guns on campus and then, after the dance was over, shot Plaintiff; maybe they would have gone back to
their car, dropped their guns off and then, after the dance, shot Plaintiff? Since the shooting did not occur at the dance, all of these
conjectures are equally valid.

In other words, a jury could not reasonably conclude that “[h]ad [Holmes and Lee] been turned away from the [dance], they
would have left campus and no argument or shooting would have transpired following the dance.” “Plaintiff ’s Brief in Opposition,”
at 18. Instead, to find causation in this case, the jury would have to engage in speculation and conjecture of the highest order. As
is obvious, a jury verdict cannot rest on such guesswork. See, e.g., Williams v. Dulaney, 480 A.2d 1080, 1084 (Pa.Super. 1984)(hold-
ing: “a jury cannot be permitted to reach its verdict on the basis of speculation or conjecture”). Yet, to make it even more appar-
ent, the editors of the Second Restatement of Torts have addressed this issue. In “Comment a” to Section 433B, the editors discuss
the Plaintiff ’s burden as to “causation.” “Comment a” states:

The plaintiff is required to produce evidence that the conduct of the defendant has been a substantial factor in bringing
about the harm he has suffered…This means that [the Plaintiff] must make it appear that it is more likely than not that
the conduct of the defendant was a substantial factor in bringing about the harm. A mere possibility of such causation is
not enough; and when the matter remains one of pure speculation and conjecture, or the probabilities are at best even-
ly balanced, it becomes the duty of the court to direct a verdict for the defendant.

Restatement (Second) of Torts § 433B cmt. a (emphasis added).

Here, since the shooting did not occur at the dance, Plaintiff ’s “proximate causation” argument fails: whether metal detectors
or “pat downs” at the gate would have prevented the shooting – which occurred after the dance was over, down the street from the
dance hall and on an open part of the campus – is “pure speculation and conjecture.” Id.

Moreover, if we were to analyze the Plaintiff ’s proximate causation argument through the lens of the “considerations” that both
the Second Restatement and Pennsylvania law view as “important in determining whether negligent conduct is [a] substantial fac-
tor in producing [the] harm,” the argument also fails. See Restatement (Second) of Torts § 433. As quoted above, Pennsylvania
views the following “considerations” as important to determine whether “the actor’s conduct [was] a substantial factor in bring-
ing about [the] harm”:

(a) the number of other factors which contribute in producing the harm and the extent of the effect which they have in
producing it;

(b) whether the actor’s conduct has created a force or series of forces which are in continuous and active operation up to
the time of the harm, or has created a situation harmless unless acted upon by other forces for which the actor is not
responsible; [and]

(c) lapse of time.

Lux, 887 A.2d at 1287; Restatement (Second) of Torts § 433.

According to Plaintiff, Duquesne’s conduct was a legal cause of his injuries because: “[h]ad [Holmes and Lee] been turned away
from the [dance] event, they would have left campus and no argument or shooting would have transpired following the dance.”
“Plaintiff ’s Brief in Opposition,” at 18. Yet, and looking to the first of the above “considerations,” there were a “number of other
factors which contribute[d] in producing [Plaintiff ’s] harm.” Restatement (Second) of Torts § 433(a).

First and foremost, these “factors” include the criminal shooting itself – an event that occurred spontaneously, criminally and
intentionally and that produced one-hundred percent of Plaintiff ’s harm. Further, as was explained above, any failure on Duquesne
to “turn away” the shooters from the dance did nothing to increase Plaintiff ’s risk of harm. This is because the shooting did not
occur at the dance. Rather, in this case, the shooting occurred after the dance was over, down the street from the dance hall and
on the open campus grounds.

Next, the Restatement asks: “whether the actor’s conduct has created a force or series of forces which are in continuous and
active operation up to the time of the harm, or has created a situation harmless unless acted upon by other forces for which the
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actor is not responsible.” Restatement (Second) of Torts § 433(b). In this case, any “negligence” in failing to turn away the shoot-
ers did not create a “force…which [was] in continuous and active operation up to the time of the harm.” Instead, the failure to “turn
away” the shooters was separate and distinct from the shooting itself. Again, here, Holmes and Lee shot Plaintiff after the dance
was over and in a place away from the dance hall. Further, the shooting did not occur because of anything Duquesne did; rather,
the criminals shot Plaintiff for the ridiculous reason that one of Plaintiff ’s friends was talking to a girl. Duquesne, thus, did not
create any “force” that necessitated the shooting; instead, the situation was “harmless” up until the time that Holmes and Lee
pulled their triggers. Restatement (Second) of Torts § 433(b).

The final consideration is the “lapse of time” occurring between Duquesne’s alleged “breach of duty” and the harm Plaintiff
suffered. Restatement (Second) of Torts § 433(c). It is a consideration that also favors Duquesne: the alleged “breach of duty”
occurred while the dance was occurring and at the dance entrance; yet, the shooting occurred hours later, after the dance was over,
at a place removed from the dance hall and on the open campus grounds.

Thus, not one of the relevant “considerations” favor Plaintiff ’s proximate cause argument: the argument must fail as a matter
of law.

III.C. Conclusion
What happened to Plaintiff here was terrible and unfair; however, it was not the fault of Duquesne University. Rather, the

shooting constituted a “sudden attack from a third person which [Duquesne had] no reason to anticipate.” Restatement (Second)
of Torts § 314A cmt. e. Holding Duquesne liable for such an action would not only be unwarranted and unprecedented – it would
also be unlawful.

IV. The Alleged Liability of the “Black Student Union”
IV.A. Introduction

Plaintiff has also levied a negligence claim against the Duquesne University student organization, the Black Student Union; the
claim is based upon the same operative facts as the claim brought against the University itself.

From the above discussion, it is apparent that – although an agent for the Black Student Union might have been “notified” that
handguns were being brought into the dance and, therefore, owed a duty to Plaintiff – Plaintiff ’s sole argument regarding “proxi-
mate causation” is that “if Holmes and Lee were not allowed to enter the [dance], the argument and shooting would not have hap-
pened.”6 “Plaintiff ’s Brief in Opposition,” at 18. As explained above, this proximate cause argument is pure and complete specu-
lation; and, since Plaintiff ’s proximate cause argument fails, the entire negligence claim must fail.

Before discussing the actual claim that was brought against the Black Student Union, however, one preliminary matter must be
discussed: the issue of whether the Black Student Union can be sued at all.

IV.B. The “Black Student Union” as an entity capable of being sued
According to Defendant, the Black Student Union is an improperly named defendant to this lawsuit; Defendant argues,

“Duquesne’s BSU is not a proper party against whom Plaintiff can maintain an independent negligence claim. In fact…the BSU
was merely a group of students enrolled at Duquesne.” “Brief in Support of Motion for Summary Judgment,” filed on behalf of
“Defendant Duquesne University of the Holy Spirit…improperly designated by Plaintiff as Duquesne University of the Holy Spirit
and Duquesne University Black Student Union” (hereinafter “Defendants’ Brief in Support of Motion for Summary Judgment”),
at 22.

However, under the very broad definition of “unincorporated associations” set forth in the Pennsylvania Rules of Civil
Procedure, it appears that the Black Student Union (and presumably many other college organizations and groups) may be sued
as a legal entity.

Within the chapter entitled “Unincorporated Associations as Parties,” the Pennsylvania Rules of Civil Procedure define an
“association” as: “an unincorporated association conducting any business or engaging in any activity of any nature whether for
profit or otherwise under a common name, but does not mean a partnership as defined in Rule 2126 or a corporation or similar
entity as defined in Rule 2176.” Pa.R.Civ.P. 2151. Rule 2153, titled “Actions against Associations,” then declares: “In an action pros-
ecuted against an association it shall be sufficient to name as defendant either the association by its name, whether the same is
registered, filed or not, or any officer of the association as trustee ad litem for such association…” Pa.R.Civ.P. 2153(a).

In the case at bar, the Black Student Union is neither incorporated nor a partnership; moreover, there is no evidence that the
Black Student Union operates for private profit motive. However, undoubtedly, the student organization is “an unincorporated
association…engaging in any activity of any nature…under a common name.” Certainly, as was explained above, the Black Student
Union operates under a “Constitution,” has membership rolls and works under the “Black Student Union” common name to “build
a sense of community among students of African descent,” “serve as a network of support” and “educate the broader campus com-
munity about African-American culture.” “Deposition Testimony of Rahmon Hart,” at 16; see also “BSU Constitution” at Article
II. This makes the Black Student Union an “association” under our Rules of Civil Procedure. As such, Plaintiff was entitled to
“name as defendant” – and to “prosecute[]…an action” against – the “Black Student Union.” Pa.R.Civ.P. 2153(a).7

IV.C. The Black Student Union: The Questions of “Duty” & “Proximate Causation”
Within Plaintiff ’s “Brief in Opposition” to the summary judgment motion, Plaintiff makes only limited arguments regarding the

Black Student Union’s liability. However, it seems clear that the “duty” Plaintiff ascribes to the Black Student Union was one to
stop Messrs. Holmes and Lee (the shooters) from entering the dance. Then, with respect to “proximate causation,” Plaintiff argues:
“[h]ad [Holmes and Lee] been turned away from the [dance], they would have left campus and no argument or shooting would
have transpired following the dance.” “Plaintiff ’s Brief in Opposition,” at 18.

Yet, assuming that the Black Student Union owed Plaintiff a “duty” to stop the shooters from entering the dance in the first
place, in no way can one say that the “breach” of this duty was a “proximate cause” of Plaintiff ’s harm. Rather, as was discussed
in much detail above, it is absolute speculation to say: “if Holmes and Lee were not allowed to enter the [dance], the argument and
shooting would not have happened.” See infra at **24-28. I will not rehash that section of the Opinion except to restate: the shoot-
ing did not occur at the dance – instead, it occurred after the dance was over and at a place that was outside of (and down the street
from) the dance hall; moreover, there is absolutely no evidence that the shooters would have, in fact, left Duquesne’s campus had
they been “turned away” from the dance. And, since Plaintiff ’s “proximate causation” argument is simple “speculation and con-
jecture,” his entire negligence claim fails: a jury would not be allowed to find causation in this case. Williams, 480 A.2d at 1084
(holding: “a jury cannot be permitted to reach its verdict on the basis of speculation or conjecture”).
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V. Conclusion
In conclusion, Duquesne University cannot be liable in this case: it did not have a duty to protect Plaintiff from the spontaneous

criminal shooting, and Duquesne’s conduct was not a proximate cause of the shooting. Moreover, based upon the arguments
brought before this Court, the Black Student Union also cannot be held responsible: it is sheer speculation to say “[h]ad [the shoot-
ers] been turned away from the [dance], they would have left campus and no argument or shooting would have transpired follow-
ing the dance.” “Plaintiff ’s Brief in Opposition,” at 18.

Any additional arguments are discussed in the following footnote.8 I therefore recommend that the Superior Court uphold the
dismissal of both Duquesne University and the Duquesne University Black Student Union from this lawsuit.

Date Filed: June 10, 2010

1 Messrs. Holmes and Lee pleaded guilty to many crimes, including intent to commit the crime of criminal homicide, aggravated
assault and criminal conspiracy. Both Holmes and Lee were sentenced to serve multiple years in the state penitentiary.
2 Erica Sager pleaded guilty to being complicit in the shooting: she pleaded guilty to Riot/Intent to Commit a Felony (18 Pa.C.S. §
5501(1)), a third degree felony.
3 Brittany Jones invited an individual named Kenny Eason to the dance; Mr. Eason then brought Holmes and Lee with him when
he came to the dance. Like Erica Sager, Brittany Jones also pleaded guilty to being complicit in the shooting. In the case of Ms.
Jones, she pleaded guilty to Recklessly Endangering Another Person (18 Pa.C.S. § 2705), a second degree misdemeanor.
4 In a statement to police, Mr. Gaskins “stated he is a board member of the Black Student Union at Duquesne University. As such,
on [the night of the dance] he held the position of ‘Head of Security’ for their dance at the Ballroom of the Student Union.”
“Statement of Richan Gaskins,” at “DUQ 00099.” Seemingly, Plaintiff appears to argue that this strange statement could have actu-
ally made Mr. Gaskins “Head of Security” for Duquesne University. Any such argument would, however, be wrong. First, when
read in context, Mr. Gaskins’ statement showed that he looked at himself as the “Black Student Union Head of Security” – not the
“Head of Security” for Duquesne University. Indeed, the police statement declares that Mr. Gaskins told the officer “he is a board
member of the Black Student Union at Duquesne University. As such, on [the night of the dance] he held the position as ‘Head of
Security’ for their dance…”. Second, Duquesne University actually employed real police officers and other security personnel to
patrol the dance; and, there is no evidence that Mr. Gaskins even attempted to give orders to Duquesne’s actual security officers
present at the dance. Third, Nicholas Okopal, the Assistant Director of Public Safety at Duquesne University, testified that all of
Duquesne’s security is unionized; therefore, “[t]he only people that perform security at our campuses are union people. That is by
contract.” Deposition Testimony of Nicholas Okopal, attached as “Exhibit ‘10’” to “Exhibits to Plaintiff ’s Brief in Opposition to
Motions for Summary Judgment” (hereinafter “Deposition Testimony of Nicholas Okopal”), at 47-48 (emphasis added). Finally,
there is no evidence that Mr. Gaskins even talked to one single official from Duquesne University prior to or during the dance;
indeed, as Plaintiff himself notes, the officer present at the dance did not even “know who was working the entrance, other than
that they were members of the BSU.” “Plaintiff ’s Brief in Opposition,” at 14.
5 Plaintiff also argues that, “had there been police in the area where the argument and shooting happened, [the argument and shoot-
ing] most likely would not have occurred.” “Plaintiff ’s Brief in Opposition,” at 18. However, as Plaintiff himself admits, at least
four Duquesne University police officers were positioned along “Academic Walk” after the dance; moreover, these officers were
actually walking with the dance crowd down Academic Walk when the shooting occurred. See “Plaintiff ’s Brief in Opposition,” at
17 (stating: “The crowd of as much as 250 people exited onto Academic Walk [after the dance]. Stationed on Academic Walk near
the [Student] Union was Sgt. Churma on foot and Corporal David Williams and Officer Good in a patrol car. Sgt. Churma and
Officer Johnson then moved the crowd down Academic Walk, toward Vickroy Hall and Duquesne Towers…”)(internal citations
omitted). The shooting then occurred on Academic Walk, as Plaintiff admits, “approximately 100 yards from where” the officers
were positioned. “Plaintiff ’s Brief in Opposition,” at 17.

Therefore, there actually were “police in the area where the argument and shooting happened.” “Plaintiff ’s Brief in
Opposition,” at 18. If Plaintiff is arguing that Duquesne should be liable simply because the officers were not lucky – or prophet-
ic – enough to be standing right where the spontaneous shooting happened, the argument must obviously fail.
6 Hypothetically speaking, even if other “proximate causation” arguments could have possibly been made, they cannot sua sponte
be made and raised by either this Court or the Superior Court. Rather, at the summary judgment stage, courts must take the argu-
ments as they have been presented by the parties. Devine v. Hutt, 863 A.2d 1160, 1169 (Pa.Super. 2004)(holding: the recently enact-
ed summary judgment rules “effectuate[] the clear mandate of our appellate rules requiring presentation of all grounds for relief
to the trial court as a predicate for appellate review” and “arguments not raised initially before the trial court in opposition to sum-
mary judgment cannot be raised for the first time on appeal”).
7 But see Pa.R.Civ.P. 2155 (“No trustee ad litem and no individual member of an association shall be liable for the payment of a
money judgment entered against the association as such…”); see also Gozdonovic v. Pleasant Hills Realty Co., 53 A.2d 73, 76 (Pa.
1947)(holding with respect to a partnership: “It is always permissible to prosecute an action against a partnership in its firm name
instead of against the individuals trading as the partnership…In such case the judgment obtained does not impose liability upon
the individual partners nor permit of execution being issued against their individual property”).
8 Plaintiff also argues that, on the night of the dance, the Black Student Union was an “agent” of Duquesne University. Since I found
that Plaintiff ’s claim against the Black Student Union failed as a matter of law, I did not discuss the “agency” argument in the
Opinion body. Here I note that any claim that the Black Student Union was Duquesne’s “agent” must also fail as a matter of law:
before an agency relationship can come into being, the “principal must in some manner indicate that the agent is to act for him,
and the agent must act or agree to act on the principal’s behalf and subject to his control.” Restatement (Second) of Agency § 1
cmt. a. In the case at bar, there is absolutely no evidence that Duquesne University ever “indicated” that Mr. Gaskins or the Black
Student Union would “act for” Duquesne. Rather, the dance was sponsored by the Black Student Union, all of the dance pamphlets
and advertisements stated that the Black Student Union was sponsoring the dance, Black Student Union members were collecting
the entrance fee for the dance and the money was then used for the Black Student Union.
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Peter J. Gialames v.
Raymond James Financial Services, Inc., Raymond James & Associates, Inc.,

and American International Specialty Lines Insurance Company
Binding Arbitration

No. GD 09-16481. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—June 7, 2010.

OPINION
Defendants Raymond James Financial Services, Inc. and Raymond James & Associates, Inc. have appealed to the Superior

Court of Pennsylvania from this Court’s decision not to force the Plaintiff to make his claims against them through binding arbi-
tration with the Financial Industry Regulatory Authority. Below is an explanation for the decision not to submit the claims to
arbitration.

Peter J. Gialames (“Gialames”) purchased and sold securities as an independent contractor of Raymond James Financial
Services, Inc. and Raymond James & Associates, Inc. (collectively “Raymond James”) from a branch office in Upper St. Clair,
Allegheny County, Pennsylvania. Gialames initiated this litigation on September 21, 2009 by filing a Praecipe for Writ of Summons
naming Raymond James and American International Specialty Lines Insurance Company (“AISLIC”) as defendants. The very next
day, September 22, 2009, Raymond James Financial Services, Inc. initiated an arbitration with the Financial Industry Regulatory
Authority (“FINRA”) against Gialames for indemnification, reimbursement and breach of contract. Gialames then filed, in this lit-
igation, a Complaint in Civil Action for breach of contract, breach of fiduciary duty and insurer bad faith. The Complaint describes
an Errors and Omissions Group Liability Program administered by the three Defendants that insured Gialames against claims of
wrongful conduct made against him while engaged in the purchase and sale of securities. Gialames avers in the Complaint that his
insurance premiums were automatically deducted by Raymond James from his commissions, but that the Defendants failed to pay
$426,985 in expenses from a wrongful conduct claim made against him that was covered by the Errors and Omissions Group
Liability Insurance Program.

Next, Raymond James filed Preliminary Objections to the Complaint referencing an agreement Gialames signed to arbitrate,
with FINRA, disputes arising out of the business activities of Raymond James or Gialames. Raymond James requested that this
litigation be stayed and Gialames be directed to submit his claims against Raymond James to arbitration with FINRA. Thereafter,
AISLIC also filed Preliminary Objections to the Complaint, but AISLIC made no request to have Gialames’ claims against it sub-
mitted to arbitration. AISLIC simply requested that Gialames amend his Complaint with more details concerning the wrongful con-
duct claim against him that generated $426,985 in expenses allegedly owed by the Defendants. I overruled the Preliminary
Objections of Raymond James and sustained the Preliminary Objections of AISLIC. In April of 2010, Raymond James appealed
the order overruling its Preliminary Objections to the Superior Court and shortly thereafter described the basis for its appeal by
filing a Concise Statement of Errors Complained of on Appeal.

Raymond James contends that Gialames’ claims must be adjudicated via FINRA binding arbitration because his claims are
within the scope of the agreement to arbitrate signed by Gialames. For the reasons set forth below, I disagree and find Gialames’
claims are not within the scope of the agreement to arbitrate.

Attached to the Preliminary Objections Raising Questions of Fact filed by Raymond James is a Uniform Application for
Securities Industry Registration or Transfer (“Form U-4”) from 1990 that registers Gialames with the National Association of
Securities Dealers (“NASD”) as an Agent with the firm by the name of Investment Management Research, Inc. (“IM & R”).
Gialames does not dispute that IM&R is the predecessor to Raymond James Financial Services, and he admits that he signed the
Form U-4 that contains the following provision:

I agree to arbitrate any dispute, claim or controversy that may arise between me and my firm, or a customer, or any
other person, that is required to be arbitrated under the rules, constitution, or bylaws of the organizations with which I
register, as indicated in item 10 as may be amended from time to time.

Gialames also does not dispute that the organization he registered with, NASD, is now part of FINRA or that Section 13200(a) of
the FINRA Code of Arbitration Procedure requires arbitration “if the dispute arises out of the business activities of a member or
an associated person and is between or among: Members; Members and Associated Persons; or Associated Persons.” Also,
Gialames does not dispute that Raymond James is a FINRA “Member” and that he is an “Associated Person.” However, the term
“business activities” is not defined in the FINRA Code of Arbitration Procedure, and Gialames argues that his claims against
Raymond James do not arise from the business activities of Raymond James or himself.

No reported Pennsylvania case appears to interpret the scope of the “business activities” that require disputes to be arbitrated
via FINRA. While any doubts regarding the scope of arbitral issues should be resolved in favor of arbitration (see Moses H. Cone
Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 103 S. Ct. 927, 74 L.Ed.2d 765 (1983)), this does not call for “rubber
stamping of all disputes” simply because of the existence of an arbitration provision. McNulty v. H&R Block, Inc., 2004 PA Super
45, 843 A.2d 1267 at 1271. The procedural posture of this dispute is an even more significant consideration. Raymond James object-
ed to the Complaint by the filing of “Preliminary Objections Raising Questions of Fact.” But, important factual issues cannot be
resolved at this preliminary stage of litigation other than by finding that, as the moving party, Raymond James has not met its bur-
den. Cooper v. Church of St. Benedict, 2008 PA Super 171, 954 A.2d 1216.; DeLage Landen Financial Services, Inc. v. Urban
Partnership, LLC, 2006 PA Super 169, 903 A.2d 586; Sterling Telecommunications v. Cable TV of Tri-State, Inc., 1983 WL 279, 26
Pa. D.&C. 3d 43 (Pa. Com. Pl. Luzerne).

Gialames, relying on Valentine v. Agahi (174 Cal. App. 4th 606, 94 Cal. Rptr.3d 526 (2009)) and Eppinger v. Sealy (2009 Fla.
App. LEXIS 19762, 25 So.2d 69), argues that the definition of “business activities” is limited to conduct connected to activity actu-
ally regulated by FINRA. Gialames further argues that, because his claims are based on Raymond James’ unfair insurance prac-
tices and not its FINRA regulated business of purchasing and selling securities, his claims are not within the scope of the “busi-
ness activities” subject to mandatory FINRA arbitration. I do not agree with this argument, but for other reasons set forth below,
agree Gialames’ claims are not within the scope of FINRA section 13200(a). Gialames’ argument ignores the “arises out” of the
business activities language in FINRA section 13200(a). The expenses he requests insurance coverage for were incurred in
defense of wrongful conduct claims made by customers of his securities sales office. Although Raymond James’ unfair insurance
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practices may be the most direct grounds for the causes of action as alleged in the Complaint, but for the customer claims con-
cerning Gialames’ FINRA regulated activities, Gialames would not have initiated this litigation. Especially when doubts in inter-
preting the precise scope of the arbitration agreement are to be resolved in favor of arbitration (Moses H. Cone, supra.), this con-
nection to Gialames’ FINRA regulated activities means the dispute “arises out” of the type of business activities intended to be
arbitrated by FINRA.

I, however, find that the dispute is not “between or among: Members; Members and Associated persons; or Associated Persons.”
No party has alleged that AISLIC is a FINRA Member or an Associated Person, hence for purposes of deciding preliminary objec-
tions, we must accept as true that AISLIC is not a Member or Associated Person. DeLage Landen, supra, 903 A.2d at 590. The
description of AISLIC’s involvement in the dispute, as set forth in the Complaint, is significant. AISLIC executed and delivered
two insurance policies that insured Gialames against all expenses, including counsel fees, as well as any liability resulting from
claims of wrongful conduct. Yet, AISLIC allegedly failed to pay $426,985 in expenses and legal fees incurred in connection with a
claim of wrongful conduct made against both Gialames and Raymond James. Hence, AISLIC is extensively involved in the dispute
described in the Complaint, but is not a FINRA Member or Associated Person. With such involvement by AISLIC, for purposes of
deciding preliminary objections, it therefore cannot be said that “the dispute... is between or among Members; Members and
Associated Persons; or Associated Persons.” Instead, the dispute is between an Associated Person and a Nonmember and Member.
As a result, contrary to the position of Raymond James, this litigation is not within the scope of the agreement to arbitrate.

Raymond James also argues as a basis for its appeal, that the FINRA Code of Arbitration Procedure’s exclusion of disputes
“arising out of the insurance business activities of a member that is also an insurance company” does not apply to this litigation.
FINRA Code of Arbitration Procedure, § 13200(b). Gialames, in opposing Raymond James’ Preliminary Objections, raised the
exclusion in his Reply to Preliminary Objections and briefed this issue in detail. Raymond James, however, failed to mention the
“Insurance Activities” exclusion of FINRA Code of Arbitration Procedure § 13200(b) in either its Preliminary Objections or its sup-
porting brief. The only reference to this exclusion by Raymond James comes in a conclusory statement in Defendants’ Concise
Statement of Errors Complained of on Appeal that “Section 13200(b) of the FINRA Code of Arbitration Procedure related to insur-
ance business activities of a member that is also an insurance company does not apply to this case.” ¶ No. 5.

“The purposes of the exclusion are to keep arbitrators away from issues that are peculiar to insurance, such as reserves, rein-
surance, actuarial calculations, rates, coverage, and mandatory terms, and to prevent arbitrators from being swamped with insur-
ance claims, which are apt to be more numerous than securities claims.” IDS Life Insurance Company v. Royal Alliance Associates,
Inc., 266 F.3d 645 at 652 (7th Cir. 2001) (emphasis added). Since the Complaint frames this as a dispute over insurance coverage,
clearly the dispute arises “out of the insurance business activities of a member” within the meaning of FINRA Code of Arbitration
Procedure Section 13200(b).

As to whether Raymond James, the FINRA member, “is also an insurance company,” the procedural posture of this litigation
requires an affirmative finding. Even if Raymond James’ involvement in the Errors and Omissions Program that provided insur-
ance for Gialames is its only insurance involvement, this could render Raymond James a de facto insurance company. See Wilson
v. American Investment Services, Inc., 33 Fed. Appx. 424 (10th Cir. 2002). In Gialames’ Reply to Preliminary Objections, he avers
that Raymond James is also an insurance company. Raymond James’ position on whether it is an insurance company is unclear.
But even if Raymond James denied that it was an insurance company, this would be another unresolved factual dispute that
Raymond James, as the moving party, has the burden of proving. DeLage Landen, supra, 903 A.2d at 590; Sterling
Telecommunications, supra, 26 Pa. D.&C. 3d at 46-47. Therefore, for purposes of deciding Raymond James’ Preliminary
Objections, this litigation arises from the insurance business activities of a FINRA member that is also an insurance company,
which excludes it from mandatory FINRA arbitration.

In conclusion, Gialames’ claims are not required to be submitted to FINRA arbitration because the dispute is not within the
scope of the type of disputes required to be submitted to arbitration, and because the dispute is excluded from mandatory arbitra-
tion as one arising from the insurance business activities of a FINRA member that is also an insurance company.

BY THE COURT:
/s/Hertzberg, J.

Denise Jones v.
Sean Real Estate Service

Landlord Tenant

No. AR 09-6060. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—June 7, 2010.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter involves a Tenant’s claim for the return of her security deposit and the Landlord’s Counterclaim for the

cost of repairing damage to the unit and for unpaid rent for the month of August, September and October, 2008 in the full amount
of the rent set forth in the Lease as well as the Tenant’s share (under the “Section 8” program under HUD) for the months of April
or May through July 2008.

Since the Landlord’s Counterclaim is also in the nature of a defense to Tenant’s claim, we will review that first. The Landlord
contends that under the Lease it was entitled to 60 days notice of intent to vacate, that the 30 days notice given by Tenant was insuf-
ficient, and that Tenant therefore breached the Lease by vacating the premises before the expiration of the Lease.

However, the credible and virtually undisputed evidence is that there was a prior breach by the Landlord, based on its failure
to promptly investigate and correct a sudden sewer odor and insect problem when Plaintiff reported it. This delay eventually ren-
dered the apartment unfit for human habitation and Plaintiff was justified in leaving the apartment when she did. We therefore
conclude that Defendant is not entitled to rent beyond July 31, 2008, for which it has already been paid in full.1
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We now turn to the Defendant’s Counterclaim, the demand for reimbursement of damages. Again, the credible evidence weighs
in Plaintiff ’s favor. Plaintiff lived in the apartment since 1999 or earlier. The evidence suggests that the carpet was almost 10 years
old if not older. Everyone agrees the condition of the carpet was awful. The question is whether its condition was abnormal given
the amount of time it had been in the unit. In any case, there is no basis for charging the Tenant for new carpet when the existing
carpet was well past its prime and the Landlord had no evidence regarding the condition of the carpet or of the premises in gen-
eral as of the time title was acquired, in October 2006.

The other damage, trash removal, is also not chargeable to Plaintiff. She explained why she could not put the trash out early
(Defendant would get fined by the municipality) and also explained why she could not get her stuff out of the basement (the
plumbers, who were finally fixing the problem, had effectively blocked her ability to remove it).

The evidence shows that Defendant received July rent from the Allegheny County Housing Authority. That could be regarded
as a windfall since the unit was not fit for human habitation until after Plaintiff rightfully moved out.

Plaintiff is entitled to $900.00 plus statutory interest at 6% per year from the end of October 2006, the date Defendant acquired
title to the premises and assumed the prior owner’s rights and obligations under the Lease. The full amount of our award to
Plaintiff is $982.17. We award nothing to Defendant on its Counterclaim.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

Date: June 7, 2010

1 The evidence of Plaintiff that she paid her share of the rent for June and July 2008 into court was uncontroverted. Counsel for
Plaintiff should provide counsel for Defendant and the Court with the docket number at which payment was made so that an appro-
priate order regarding the disbursal of those funds can be entered.

John D. O’Brien and Joan E. O’Brien v.
Ross Township Zoning Hearing Board v.

Township of Ross
Zoning

No. SA 09-001375. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 16, 2010.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Township of Ross (“Board”) dealing with Property

located at 118 Heidcrest Drive, Ross Township, Allegheny County, Pennsylvania, 15237. The Property is a single-family dwelling
owned by Appellants John D. O’Brien and Joan E. O’Brien and is located in an R-1 zoning district. The O’Briens’ neighbors are
William and Sandra Simmons (“the Simmons”). The Simmons also own a single-family residence in the R-1 zoning district in Ross
Township. Their address is 219 Monroe Drive and their rear yard is adjacent to the Appellants’ front yard. The Simmons have
not intervened in this matter. The subject of this dispute is a storage shed which sits in the Simmons’ rear yard and two feet from
the Appellants’ front yard. After being notified that their shed violated the setback requirements, the Simmons filed a variance
application seeking a three-foot variance of the five-foot rear yard setback requirement. The Board granted the variance request
after William Simmons and Appellant Joan O’Brien testified at a hearing on October 14, 2009. It is from that decision that the
Appellants appeal.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983).

Appellants failed to meet the burden imposed by Section 910.2 of the Municipal Planning Code (“MPC”). Section 910.2 provides
that a variance applicant must satisfy the following criteria to be successful:

(1) That there are unique physical characteristics or conditions, including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that the
unnecessary hardship is due to such conditions and not the circumstances or conditions generally created by the provi-
sions of the zoning ordinance in the neighborhood or district in which the property is located.

(2) That because of the physical conditions, there is no possibility that the property can be developed in strict conformi-
ty with the provisions of the zoning ordinance and that authorization of a variance is therefore necessary to enable the
reasonable use of the property.

(3) That such unnecessary hardship has not been created by the appellant.

(4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the prop-
erty is located, nor substantially or permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare.

(5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification of the regulation in issue.

53 P.S. §10910.2.
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The Simmons failed to provide evidence that the property contains unique physical circumstances or conditions. The evidence
establishes that their yard is large and flat which would permit the shed to be placed in multiple locations. Therefore, there is no
hardship. Additionally, granting of the variance will alter the essential character of the neighborhood because no other properties
in Ross Township have storage sheds two feet from their front yards.

At the hearing, Board member Donald W. Tatar stated the following: “And we can also contemplate the concept of de minimis.
And because it’s such a minimal thing, we could grant the variance.” See page 10 of the Transcript of Proceedings of 10/14/09. The
Simmons are seeking a three-foot setback variance on a five-foot setback rear yard requirement. The Commonwealth Court in
Constantino v. Zoning Hearing Board of the Borough of Forest Hills, 618 A.2d 1193, 1196 (Pa. Cmwlth. 1992) explained that the de
minimis exception “applies where only a minor deviation from the zoning ordinance is sought and rigid compliance is not neces-
sary to protect the public policy concerns inherent in the ordinance.” However, even though the Simmons are only asking for a
three-foot setback, because the setback requirement is only five feet, it is 60% of the current setback distance. Although the case
law does not establish a percentage to determine whether a deviation is de minimis, the case law does support the notion that a
60% deviation is not. In Andreucci v. Zoning Hearing Board of Lower Milford Township, 522 A.2d 107 (Pa. 1987), the court held that
an 8% deviation was not de minimis and in Leonard v. Zoning Hearing Board of the City of Bethlehem, 583 A.2d 11 (Pa. 1990), the
court found that a 6.25% deviation was not de minimis. A 62.5% deviation was determined not to be de minimis in Heilman v. Zoning
Hearing Board of Adjustment of Philadelphia County, 450 A.2d 318 (Pa. 1982).

Based upon the foregoing, the Board incorrectly granted a variance in this case and their decision is reversed.

ORDER OF COURT
AND NOW, this 16th day of June, 2010, based upon the foregoing Opinion, the decision of the Ross Township Zoning Hearing

Board is reversed.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Paula Elaine Cherish a/k/a Paula Washington

Suppression of Evidence

No. CC 2008-16701. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 14, 2010.

OPINION
This is an appeal by Defendant, Paula Elaine Cherish, a/k/a Paula Washington, after a Non-Jury Trial on October 5, 2009 at

which time the Defendant was found guilty of one count of Driving Under the Influence of Alcohol or Controlled Substance in
violation of 75 Pa.C.S. § 3802(a)(1); one count of Driving Under the Influence of Alcohol or Controlled Substance in violation of
75 Pa.C.S. § 3802(b); one count of Prohibitions in Specified Places in violation of 75 Pa.C.S. § 3353; and one count of Improper
Stop in violation of 75 Pa.C.S. § 3351. Defendant was sentenced to six months probation, seven days of intermediate punishment
with work release and a $500.00 fine. On November 2, 2009 Defendant filed a Notice of Appeal. On November 12, 2009 an Order
was entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b)
within twenty-one days of receipt of all court transcripts. On December 3, 2009 Defendant filed her Concise Statement which set
forth the following:

“a. The evidence was insufficient to convict the Defendant of Driving Under the Influence of Alcohol or a Controlled
Substance where the evidence presented failed to establish that the Defendant had moved her vehicle;

b. This Honorable Court erred in not allowing the Defendant to call a corroborating witness to the stand.”

BACKGROUND
This matter arises out of the arrest of the Defendant on June 9, 2008. The Commonwealth presented the testimony of Officer

Sean Hudzinski of the Port Authority Police Department. Officer Hudzinski testified that at approximately 8:48 p.m. on June 9,
2008 he was traveling on Forbes Avenue when he was approached by a patron at the bus stop on Wood Street and Forbes Avenue
and told that there was a female unconscious lying in a vehicle that had been there for approximately 20 minutes. (T., p. 8) Officer
Hudzinski pulled over and observed a vehicle approximately three feet from the curb directly at the intersection with a female in
the driver’s seat with the vehicle running. The driver’s seat was reclined and the rear window was down. (T., p. 8) He could detect
an odor of alcohol coming from within the vehicle. After confirming that the vehicle was in park he attempted to wake the female
up, identified as Defendant, and upon doing so she stated that she was not driving the vehicle and that she had called someone for
a ride. (T., p. 8) Her speech was slurred and thick tongued. Officer Hudzinski asked her to turn the vehicle off which she did. He
then asked her to exit the vehicle at which time she stated she could not drive because she was too drunk. (T., p. 8) Defendant then
asked if Officer Hudzinski could assist her in standing and she took hold of his arm in an attempt to stand. He escorted her to the
sidewalk. She was unsteady on her feet. He then asked for her driver’s license which identified her as Paula Washington and he
determined that the license was expired. (T., p. 9) He then performed field sobriety tests which she failed. (T., pp. 9-10) She was
then taken into custody. She agreed to take a breath test which showed a blood alcohol reading of 0.106. (T., p. 10) Officer Hudzinski
that he encountered Defendant at 9:48 p.m. and the breath test was administered at 10:35 p.m. (T., p. 11) The Officer testified that
it was his opinion that she was incapable of safe driving. (T., p. 10)

On cross examination Officer Hudzinski conceded that Defendant became argumentative during his encounter with her and the
field sobriety tests because she contended that she was not driving and that she was sitting, waiting for a ride. (T., p. 14) He fur-
ther testified that as he was performing the filed sobriety tests that a vehicle pulled up with two people in it and that they were the
persons she called for a ride. (T., p. 14)
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Defendant testified that she had arrived at the Capital Grill at approximately 7:30 p.m. to 7:45 p.m. and that she had dinner and
a glass and a half of wine. (T., p. 16) She stated that she started to feel dizzy and sick while she was in the Capital Grill so she made
a phone call to have someone come and give her a ride. (T., p. 17) She then left the restaurant and went to her car. She started the
car because it was a hot day and she didn’t have her asthma medication so she needed the air conditioning on while she waited for
her ride. (T., p. 17) She testified that she had no intention to drive and when she got into the car she put her seat back and went to
sleep because she was sick. (T., p. 18) She testified that she believed she was waiting in the car for 45 minutes to an hour. (T., p.
19) On cross examination when asked if she normally parked three feet from the curb and next to the stop bar for the red light,
Defendant testified that she thought she had parked the car correctly as she always parks there. Defendant specifically denied
moving the car. (T., p. 20)

Defendant then made an offer to call an additional witness. Upon a request for offer of proof, defense counsel indicated that the
witness would testify that she got a call from Defendant saying that she was too sick to drive and she needed a ride. At that point
this Court indicated that it accepted as true that Defendant had called for a ride and, therefore, the proffered testimony of the wit-
ness was cumulative.

DISCUSSION
Defendant was charged with violations of 75 Pa.C.S.A. § 3802(a)(1) and (b) which provide as follows:

(a) General impairment.—
(1) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in actu-
al physical control of the movement of the vehicle.

(2) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the alcohol concentration in the individual’s blood or breath is at least 0.08% but
less than 0.10% within two hours after the individual has driven, operated or been in actual physical control of the move-
ment of the vehicle.

(b) High rate of alcohol.—An individual may not drive, operate or be in actual physical control of the movement of a vehi-
cle after imbibing a sufficient amount of alcohol such that the alcohol concentration in the individual’s blood or breath is
at least 0.10% but less than 0.16% within two hours after the individual has driven, operated or been in actual physical
control of the movement of the vehicle.

It is clear that in order to find that a Defendant is in actual physical control of a vehicle there must be some evidence that indi-
cates something more than the Defendant be behind the wheel with the motor running. There must be evidence to support an infer-
ence indicating that the vehicle had been driven by Defendant while intoxicated. Commonwealth v. Saunders, 691 A.2d. 946, 949
(Pa. Super. 1997) In Saunders, it was stated as follows:

“The most recent Superior Court cases indicate that something more than a defendant behind the wheel, with the motor
running, is required to establish actual physical control of the vehicle; there must be evidence to support an inference
indicating that the vehicle had been driven by the defendant while he was intoxicated. Commonwealth v. Byers, supra;
Commonwealth v. Trial, supra; Commonwealth v. Wilson, supra; Commonwealth v. Woodruff, supra. A determination of
actual physical control of a vehicle is based upon the totality of the circumstances, including the location of the vehicle,
whether the engine was running and whether there was additional evidence indicating that the defendant had driven the
vehicle prior to the arrival of the police. Id. We are bound by the most recent pronouncements of this Court, and, hence,
we must determine in the instant case if the Commonwealth made a prima facie showing that appellee had driven his
vehicle, while intoxicated, prior to Officer Hlavac’s arrival at the CoGo’s parking lot (i.e., did the Commonwealth present
evidence to support an inference that appellee drove the vehicle).7 Id.; Commonwealth v. Karlson, supra; Commonwealth
v. Kowalek, supra. We find that the Commonwealth did meet its burden.” Commonwealth v. Saunders, 456 Pa. Super. 741,
748, 691 A.2d 946, 949-950 (Pa. Super. Ct. 1997)

In this case, the Court accepted Defendant’s testimony that she had entered the Capital Grill and had dinner and wine then
became sick and left the restaurant with an intention of calling someone for a ride. While Defendant may have had no intention of
moving the vehicle, the evidence was in fact inconsistent with her testimony that she had not moved her vehicle after she left the
Capital Grill. Specifically, Officer Hudzinski testified as follows:

“Q. As far as where the vehicle was parked, how far off the curb did you say it was?

A. Approximately three feet.

Q. Where it was, is this an area where people park their vehicles generally?

A. No.

Q. How close was it to the red stop bar?

A. It was directly at the intersection.

Q. Could vehicles get past that? Where it was parked, could vehicles get past that?

A. No. They would have to go into the lane next to her. There was a lane next to her. She was in the right-hand lane.
(T., p. 10)

While it accepted that Defendant may not have intended to move the vehicle it is also clear that the vehicle was moved as Officer
Hudzinski testified that Defendant’s vehicle was three feet away from the curb, directly at the intersection in an area where vehi-
cles do not routinely park. He also indicated that vehicles would have to go into the lane next to her in order to pass the location
where her vehicle was parked.

Defendant contends that the evidence was insufficient to convict her as it failed to establish that Defendant had actual phys-
ical control of the vehicle. When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most
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favorable to the Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every
element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively with-
in the province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 524 Pa. 135,
155, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 506 Pa. 469, 485 A.2d 1102 (1984). A trial judge’s decision as to credi-
bility of the witnesses presented and the weight of their testimony will not be reversed absent a clear abuse of discretion or error
of law. Commonwealth v. Melvin, 392 Pa. Super. 224, 572 A.2d 773 (1990). If the fact-finder reasonably could have determined
from the evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed
sufficient to support the verdict. Commonwealth v. Wood, 432 Pa. Super. 183, 637 A.2d 1335, 1343 (1994) Commonwealth v.
Hopkins, 2000 Pa. Super 47, 747 A.2d 910, 914 (Pa. Super. Ct. 2000). In this case the Commonwealth established sufficient evi-
dence that Defendant was in actual physical control of the vehicle and, therefore, she was appropriately found guilty of violating
75 Pa.C.S.A. § 3802(a)(1) and (b).

Defendant’s second contention was that the Court erred in not allowing Defendant to call a corroborating witness to the stand.
The offer of proof was that the witness would testify to that fact that the witness got a phone call from Defendant who told her she
was too sick drive and to come and get her. (T., p. 21) However, as noted by the Court this evidence was cumulative as the Court
accepted Defendant’s explanation that she was in fact too sick to drive and that she had called someone for a ride. Therefore, tes-
timony on that part was cumulative and unnecessary. However, there was no offer that the witness had any information as to
whether or not the vehicle had been moved after Defendant left the Capital Grill and, therefore, there was no error in not allow-
ing this corroborating witness to testify. The admission of evidence is within the sound discretion of the Court. Commonwealth v.
Simmons, 662 A.2d. 621, 633 (Pa. 1995) The additional testimony offered in the present case was not relevant to the actual issue to
be decided and was properly excluded.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Taylor West

Consolidated Jury/Non-Jury Trial

No. CC 200806717. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—June 3, 2010.

OPINION
The Defendant was arrested and charged with Persons Not to Possess a Firearm,1 and Carrying Firearm Without a License.2 The

Defendant, through counsel, filed a request to sever the counts so that the “Persons Not to Possess a Firearm charge” would be
considered by the Court in a bench trial while the Carrying Firearm Without a License offense would be considered by a jury. The
defense’s request was granted.

On January 12-14, 2010, the Defendant proceeded to trial. The impaneled jury found the Defendant not guilty of Carrying
Firearm Without a License. (T.T. 225) The Court found the Defendant guilty of Persons Not to Possess a Firearm. (T.T. 227) The
Defendant then waived his right to a presentence report, and was sentenced to time served. (T.T. 228, 232)

On January 25, 2010, a post sentence motion was filed asking for reconsideration of the Court’s decision. By Order of Court
dated February 24, 2010, the Court denied the said request.

A timely Notice of Appeal was filed on March 26, 2010. In a Concise Statement of Matters Complained of on Appeal, the
Defendant raised the following errors:

1. The verdict in this matter was against the weight of the evidence as to Appellant’s conviction for Person not to Possess,
Use, etc. Firearms [sic], after a jury acquitted Appellant of Carrying a Firearm without a License.

2. The evidence to support the verdict in this matter was legally insufficient to sustain a conviction as to Person not to
Possess. Use, etc. Firearms [sic], after a jury acquitted Appellant of Carrying a Firearm without a License.

These arguments seem to imply that this Court could not find the Defendant guilty of Persons Not to Possess a Firearm because
the jury found the Defendant not guilty of Carrying Firearm Without a License. However, where a consolidated jury/non-jury trial
is conducted, the trial court is not required to defer to the findings of the jury. Commonwealth v. Wharton, 594 A.2d 696 (Pa.Super.
1991); Commonwealth v. Yachymiak, 505 A.2d 1024 (Pa.Super. 1986) As stated in Yachymiak: “[a]n acquittal cannot be interpret-
ed as a specific finding in relation to some of the evidence. [The acquittal may be] … no more than the jury’s assumption of a power
which they had no right to exercise, but to which they were disposed through lenity.” Id., 505 A.2d at 1027 quoting Commonwealth
v. Parrotto, 189 Pa.Super. 415, 422, 150 A.2d, 396, 399 (Pa.Super. 1959)

As to the Defendant’s underlying claim of insufficient evidence:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to support
the verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt…. When reviewing a sufficiency claim the court is required to view the evidence in the light
most favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from
the evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa.Super. 2003) quoting Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000) (cita-
tions omitted)

The Defendant’s second argument concerns the weight of the evidence.
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“A true weight of the evidence challenge concedes that sufficient evidence exists to sustain the verdict but questions
which evidence is to be believed.” Commonwealth v. Galindes, 786 A.2d 1004, 1013 (Pa.Super. 2001) (citation omitted).
“[A]n appellate court will give the gravest consideration to the findings and reasons advanced by the trial judge when
reviewing a trial court’s determination that the verdict is against the weight of the evidence,” as the trial judge is in
the best position to view the evidence presented. Commonwealth v. Wright, 865 A.2d 894, 915 (Pa.Super. 2004) (cita-
tions omitted)

Commonwealth v. Charlton, 2006 WL 17193191, 5 (Pa.Super. 2006)
As is seen by a review of the trial transcript, and the summary of the evidence put forth below, the Commonwealth’s evidence

was neither insufficient, nor was the verdict against the weight of the evidence.
The evidence showed that on April 15, 2008, undercover police were patrolling the Knoxville area of the City of Pittsburgh in

an unmarked car. According to trial testimony, the Knoxville neighborhood is known to law enforcement as a high crime area
where police have received numerous reports of shootings, and have conducted multiple arrests for the illegal possession of drugs
and firearms.

As they drove down the street on April 15th, the police saw the Defendant walking. As the police were watching the
Defendant, the Defendant turned and saw the undercover vehicle. The police then saw the Defendant put his right hand on the
right side of his waistband. This led the police to believe, based on their training and experience, that the Defendant was in pos-
session of a firearm.

Having made this observation of the Defendant, one of the officers in the unmarked car exited the vehicle to approach the
Defendant. While following him, an officer saw the Defendant bend down near the driver’s side rear tire of a parked van. When
the Defendant saw the police coming in his direction, the Defendant looked surprised, and stood up straight. The Defendant then
walked about 15 feet away into a house. The police immediately searched the area near and around the parked van where the
Defendant had bent down. They found a loaded Ruger 9mm pistol sitting atop the driver’s side rear tire of the van. (T.T. 93-96,
127-129)3

It was stipulated to at trial that the Ruger was test fired, and found to be in good operating condition. (T.T. 141) The
Commonwealth proved that the Defendant had twice been adjudicated delinquent as a juvenile for the crime of Robbery — 18
Pa.C.S. §3701.4 (T.T. 165-166)

For all of the above reasons, and based on the law and evidence, the Judgment of Sentence in this matter must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: JUNE 3, 2010

1 18 Pa.C.S. §6105 (a)(1) & (b).
2 18 Pa.C.S. §6106.
3 Numerals in parentheses preceded by the letters “T.T.” refer to pages of the Jury Trial transcript dated January 12-14, 2010.
4 Under 18 Pa.C.S. §6105(a)(1):

A person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth.

***
(c) Other persons.—In addition to any person who has been convicted of any offense listed under subsection (b), the fol-
lowing persons shall be subject to the prohibition of subsection (a):

***
(7) A person who was adjudicated delinquent by a court pursuant to 42 Pa.C.S. § 6341 (relating to adjudication) or
under any equivalent Federal statute or statute of any other state as a result of conduct which if committed by an adult
would constitute an offense under sections 2502, 2503, 2702, 2703 (relating to assault by prisoner), 2704, 2901, 3121,
3123, 3301, 3502, 3701 and 3923.
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Krystyne Marie Evans v.
Scott Fabry

Divorce—Brief Marriage—Alimony Pendente-Lite Denied—Counsel Fees as Sanctions—Marital Debt

1. Parties were married in September, 2007 and separated in January, 2008. Wife was fully employed as a pharmacist and
Husband was an unemployed accountant suffering from alcoholism.

2. The divorce action lasted almost 5 times the length of the marriage with multiple continuances requested by Husband begin-
ning in 2008 through to October 1, 2009, each time over Wife’s objection.

3. The court dismissed Husband’s claim for alimony pendente-lite and payment of medical bills; denied Husband’s request for
$29,646.00 in counsel fees; sanctioned Husband; and awarded Wife counsel fees as sanctions.

4. Alimony pendente-lite is not a matter of right. The court found Husband was capable of pursuing the litigation. He lived with
his parents, had part-time work, and offered no evidence as to why he was incapable of obtaining full-time work, 23 Pa. C.S.A. §
3702. Husband’s request for medical expense reimbursement was denied on the same grounds.

5. Husband failed to present evidence that his expenses exceeded his earnings and therefore he was not entitled to recovery of
his legal fees; legal fees are not awarded automatically in divorce proceedings. Wife’s claim for fees, except for those awarded as
sanctions for Husband’s repetitive and vexatious motions including three for recusal of the trial judge, was also denied as she did
not demonstrate need.

6. The mortgage on Wife’s premarital residence was deemed marital because the parties rolled joint debt into the refinanced
mortgage, though in Wife’s name only. The court found no error in assigning this debt to Wife under the Divorce Code factors,
including her substantially greater income, and the award of a time share to her.

7. The court’s award of counsel fees as sanctions against Husband for Wife’s need to defend his multiple requests for continu-
ance (even when he requested an expedited alimony pendente-lite hearing for the exact date when he indicated unavailability) was
appropriate. Further, Husband’s refusal to provide responses to Wife’s discovery requests regarding his in-patient treatment on
the grounds that there were no records, is not credible.

(Hilary A. Spatz)
Melaine Shannon Rothey for Plaintiff.
Deborah L. Iwanyshyn for Defendant.
No. FD 08-007288-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J.—January 25, 2010.

C A P S U L E  S U M M A R I E S
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Commonwealth of Pennsylvania v.
Sean D. Fields

Ineffective Trial Counsel

No. CC 2003-01178. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 13, 2010.

OPINION
This is an appeal by the Commonwealth filed on July 24, 2009 from the Order of July 15, 2009 granting Petitioner, Sean D.

Fields, a new trial in response to Petitioner’s Post Conviction Relief Act Petition filed pursuant to 42 Pa.C.S.A. 9501 et. seq. An
order was entered on August 12, 2009 directing the Commonwealth to file its Concise Statement of Matters Complained of on
Appeal pursuant to Pa.R.A.P. 1925(b). On August 18, 2009 the Commonwealth filed its Concise Statement that set forth the follow-
ing assignments of error:

“1. Whether the PCRA Court erred in granting appellee relief pursuant to the Post Conviction Relief Act?

2. Whether the PCRA Court erred in finding trial counsel was ineffective without an evidentiary hearing?

3. Whether the PCRA Court erred in finding that the trial court erred in admitting the prior recorded statement under
Pa.R.E. 803.1(3)

4. Whether the PCRA Court erred in finding that the Commonwealth failed to lay a proper foundation for the admis-
sion of a prior recorded statement under Pa.R.E.803.1(3).

5. Whether the PCRA Court erred in finding that the trial counsel was ineffective for failing to object to the admission
of the prior recorded statement, pursuant to Pa.R.E. 803.1(3).”

Petitioner, Sean D. Fields, was found guilty of first degree murder and a violation of Uniform Firearms Act after a jury trial on
October 22, 2003 arising out of the shooting death of Rashad Malek Harris on December 28, 2002 outside the Chez Lounge in Moon
Township, PA. On January 22, 2004 the Honorable Robert E. Colville sentenced Petitioner to life without the possibility of parole
on the First Degree Murder charge and a concurrent sentence of 1 to 2 years on the firearm violation. Petitioner filed a timely
appeal to the Superior Court which affirmed the judgment of sentence on September 14, 2005. Petitioner filed an allowance of
appeal with the Pennsylvania Supreme Court which was denied on December 30, 2005.

On January 5, 2006 Petitioner filed a timely pro se Petition for Post Conviction Collateral Relief which raised several allega-
tions of ineffective assistance of counsel, including a claim that trial counsel failed to object to the admission of a hearsay state-
ment. On February 24, 2006 an Order was entered by the Honorable Robert Colville appointing counsel on behalf of Petitioner
for his PCRA petition. On July 11, 2006 counsel filed a Motion to Withdraw as PCRA Counsel and a Turner/Finley No Merit
Letter. On September 12, 2006 Petitioner filed a Supplement to the Motion for Post Conviction Collateral Relief which again
raised the issue that trial counsel was ineffective for failing to object to the Commonwealth’s introduction of a hearsay state-
ment by a witness not available for cross examination on the statement and that appellate counsel failed to preserve the claim
for appellate review.

On December 7, 2006, the Motion to Withdraw filed by counsel was granted, however, based on an independent review of the
record, new counsel was appointed to represent Petitioner in further PCRA proceedings. On June 13, 2007 Petitioner, through
new counsel, filed an Amended PCRA Petition raising the issue that trial counsel was ineffective for failing to object to the jury
instruction regarding the inference of a specific intent to kill and that appellate counsel was ineffective for failing to preserve
the issue on appeal. The Amended PCRA Petition also again raised the issue of the failure to object to the taped statement of
John Everett. 

On August 22, 2007 the Commonwealth filed its Answer to the Post Conviction Relief Act Petition. On October 22, 2007
Petitioner filed a Motion to Supplement the Amended Motion for Post Conviction Relief to include certifications and verification
of counsel. Petitioner also filed a Reply to the Commonwealth’s Answer to the Amended PCRA Petition. By Order of November 7,
2007 Petitioner’s Motion to Supplement was granted. The Certification of counsel filed to supplement the Petition set forth that
Petitioner’s trial counsel would testify that he had no specific recollection of the reasons for failing to object to the introduction
into evidence of the taped statement of John Dominic Everett. Further, that trial counsel would testify that he had no specific rec-
ollection of the reasons for failing to object to the charge to the jury regarding the inferences from the use of a deadly weapon on
a vital part of the body.

After review of the entire record including the pleadings, the trial record, the Amended PCRA Petition, the Commonwealth’s
Answer thereto, the Certification of Counsel, the trial court opinion and the Superior Court opinion, an Order was entered on July
24, 2009 granting Petitioner a new trial on the basis that the failure of trial counsel to object to the admission and playing of the
tape recorded statement of John Dominic Everett constituted ineffective assistance of counsel. The Commonwealth then filed the
instant appeal.

BACKGROUND
This matter arises out of the shooting death of the victim, Rashan Malek Harris, in a parking lot beside the Chez Lounge

in Coraopolis, Pennsylvania on December 28, 2002. At trial, the Commonwealth sought to establish that Petitioner shot
Harris following an argument which initially began inside the bar between Harris and a friend of Petitioner, Marquette
Williams. Williams had entered the bar with his girlfriend who was asked by the bartender to produce identification. (T.
p. 106) When William’s girlfriend was not able to produce the identification, Williams and his girlfriend were asked to
leave the bar. Harris, who apparently did not know Williams or his girlfriend, confronted Williams about his girlfriend’s
age and her presence in the bar. (T. p. 110) During this confrontation Williams and Harris exchanged verbal threats.
Petitioner, who was a friend of Williams, then entered the bar and attempted to intervene between Williams and Harris.
(T. pp. 112-113)

Williams testified that he had known Defendant for about two years and referred to him as “Cleve”. (T. p. 106) Williams
acknowledged that he got into a verbal confrontation with the victim while in the bar and that Petitioner entered the bar and tried
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to intervene between himself and Harris. According to Williams, however, Harris kept following him in the bar threatening him.
(T. p. 113). Williams was concerned because Harris had his hands in his pockets as if he had a gun, but Williams never saw a gun.
After several minutes, Williams testified that Harris walked out of the bar followed by Petitioner and then, shortly thereafter,
Williams and his girlfriend. As Williams went outside he saw Petitioner and Harris in the parking lot next door to the bar. Harris
was closing the door of his vehicle and began walking towards Williams, who was standing by the door of the bar with his girl-
friend. Harris was threatening to take Williams “hostage”. (T. pp. 115-117) Harris then grabbed Petitioner around the collar of
his jacket but at that point Williams’ girlfriend was pushing him back and Williams did not see what happened although he heard
shots being fired. (T. p. 116) Williams then grabbed his girlfriend and began running. He also saw Petitioner running. Williams
did not see how the shooting occurred. He also testified that he never heard Petitioner threaten Harris, saw Petitioner with a gun
or believed that Petitioner was armed. (T. p. 123) He also testified that there were “about six” other people in the parking lot in
addition to himself, his girlfriend, Petitioner and Harris. (T. p. 127) He described Petitioner as wearing a “skully” or a winter hat.
(T. p. 131)

The Commonwealth also presented the testimony of Teresa Devonshire who testified that she was in the bar when two black
men bumped into her as she was standing in the bar talking with some friends. (T. pp. 173-174). The first man, who she described
as about 5'5" or 5'6" tall, came out of the back room and bumped into her, pushing her into her friends. (T. p. 174) Almost immedi-
ately thereafter, a second black man, about 5'11" or 6' tall wearing a black sweater and a knit cap, also bumped into her. (T. p. 175).
She then turned and watched as the two men went out the door of the bar. She then described a third black male, about 5'6" tall also
going out of the bar. (T. p. 176). After seeing the three men exit the bar, she walked towards the door and when she was a few feet
from the door, but still inside the bar, saw the taller man and the shorter man standing facing each other as though they were talk-
ing. She then saw the taller man lift up his arm and fire three shots at the head of the shorter man. (T. 179-180) At that point, she
screamed and ran into the bathroom of the bar. Devonshire did not know Petitioner and never specifically identified him as the
man who shot Harris.

The Commonwealth also called Denise Crump, the bartender, who saw Harris come out of the men’s room in a hurry, passing
her and almost knocking her down as he went out the front door of the bar. (T. p. 94). Crump testified that as Harris left through
the front door he was followed by Williams and his girlfriend, as well as others. (T. p. 100) Crump stated that as many as fifteen
others went out the door, but she did not recall seeing Petitioner at that time. (T. pp. 100-103)

The Commonwealth also called David Ketter who was stopped in a vehicle on the road outside of the bar. (T. p. 234) Ketter
described seeing two men fighting in the parking lot next to the bar. He described the two men as being involved in a pushing
and shoving match. (T. p. 237) He described one of the men as around 6' tall and the other as about 5'6" tall. (T., p. 236) The taller
man had a darker complexion and wore a cap. (T. p. 23, 244) He described the shorter man as wearing a black leather jacket.
(T., p. 248) Ketter testified that he saw a third man, about 5'6" to 5'7" tall near the entrance to the bar and an older man hiding
behind a vehicle near the parking lot. (T. p. 239) He did not see a woman or anyone else in the area. (T. p. 248) After watching
the men push and shove, he testified that the taller man pulled a firearm out of his right side pocket and shot the shorter stock-
ier man in the head. (T. p. 239) Ketter did not know Petitioner and never specifically identify Petitioner as the person he saw
involved in the shooting. 

The Commonwealth also called two other witnesses who were stopped in traffic on the road adjacent to the bar who heard shots
being fired in the parking lot, but neither of the witnesses, Lisa Wynkoop or Robert Love, could identify who fired the shots. (T. p.
138) Both saw a man in a vehicle fleeing the scene. However, Wynkoop testified only that it was a black man who may have had
braids in his hair (T. p. 144)1 Love could not even identify the race of the man. (T., p. 152)

Officer George Kozlik testified that he responded to the report of the shooting at approximately 9:28 p.m. and that the descrip-
tion that he received of the shooter immediately after the shooting was that the gunman was described as a black male, 6'4" tall
wearing a black or dark gray coat, dark jeans and a black watch or ski cap minus the tassel. (T. p. 45). Therefore, although, vari-
ous witnesses described the events surrounding the shooting and the evidence placed Petitioner in the parking lot none of the above
referenced witnesses specifically identified Petitioner as the shooter or testified that Petitioner threatened Harris or that Petitioner
had a gun.

The only witness presented by the Commonwealth that testified he knew Petitioner and that Petitioner had a gun and threat-
ened to kill Harris was John Everett. In his opening statement, the Assistant District Attorney characterized the testimony of
Everett as follows:

“Ladies and gentlemen, you will hear from John Everett, who was sitting outside the Chez Lounge that night waiting
to make a drug deal. Mr. Everett was going to trade somebody some marijuana for some cocaine. He is going to tell
you that he knows Sean Fields, he had seen him and met him about a half a dozen times.

He is going to tell you when he looked over he saw Sean Fields following the victim out of the bar, and he overheard
Sean Fields say I am going to bust a cap in you or something to that effect, warning the victim, telling him in advance,
projecting to anybody that wanted to hear, that he intended to kill Rashad Harris.” (T., p. 19)

When called to testify, however, Everett, who was incarcerated in the Beaver County Jail but had been brought to the
Allegheny County jail during the course of the trial, testified that could not remember the events on the night of the shoot-
ing. Consequently, the Commonwealth offered into evidence and played for the jury, without objection, a tape recorded
statement given by Everett to Allegheny County detectives on February 6, 2003 while Everett was in the Beaver County Jail.
In this statement, a transcript of which is appended hereto,2 Everett stated that he was parked in his car outside the bar,
that he knew Petitioner as “Cleve”, having met several times before the night of the shooting. He also stated that he saw
Petitioner pull a hand gun out of his pocket with his right hand and he heard Petitioner threaten to shoot Harris. Everett
then said that he got scared and left the parking lot. However, a review of the record reveals that Everett’s tape recorded
statement was not admissible under any exception to the hearsay rule as the Commonwealth failed to establish a founda-
tion for the admission of the statement. In addition, Petitioner’s counsel was ineffective for failing to object to the admis-
sion of the statement which created the probability that but for the admission of the statement the outcome of the trial would
have been different.

A review of the trial transcript indicates that the Commonwealth essentially began its direct examination of Everett by asking
him about his earlier recorded statement. The following exchange took place:
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Q. Now, Mr. Everett, do you recall back on February the 6th 2003 being at the Beaver County Jail?

A. Yes.

Q. Okay. And do you remember on that date being interviewed by this gentleman here, Detective Lee Yingling?

A. Yes.

Q. And on that date did you give Detective Yingling a taped statement?

A. Yes.

Q. And the taped statement that you gave him, was it the truth and accurate?” (T., p. 157)

A sidebar discussion was then held in which the trial court was informed that defense counsel had filed a Motion in Limine
regarding the fact that in the statement Everett indicated that he knew Defendant because he purchased drugs from him. The
Motion in Limine was resolved by an agreement that certain portions of the taped statement would be redacted to delete any ref-
erence to the fact that Defendant sold drugs to Everett. (T., p. 157)  However, in the same side bar, the Assistant District Attorney
made the following statement:

“Also, Judge, I would advise the Court this witness has indicated to me that he has suffered some trauma recently
that has caused him to have, basically, functional amnesia about the events of this night. However, Judge, I do have a
tape recorded statement which has been redacted to redact out any references to drugs as Mr. Brennan asked before.”
(T., p. 157) (Emphasis added)

The Assistant District Attorney then asked Everett a series a questions to establish that Detective Yingling had informed Everett
that Yingling might speak to Everett’s probation officer to let him know that Everett was cooperating. Everett was also asked a
series of questions concerning him being lodged in the Allegheny County Jail during the course of the trial. The following ques-
tions were then asked:

“Q. Now, Mr. Everett, where have you been lodged for the last – have you been lodged Monday, Sunday, Saturday and
Friday at the Allegheny County Jail?

A. Yes, I have been.

Q. And has that upset you?

A. Very much so.

Q. Yes or no?

A. Yes.

Q. Now, as a result, sir, have I advised you today that following your testimony you are going to immediately be trans-
ported back to the Beaver County Jail?

A. Yes, you did. (T., p. 159)

The relevancy of this testimony, as later established by the testimony of Detective Yingling and the closing argument of the
Assistant District Attorney, was that Everett did not in fact have any type of amnesia of the events of the night of the shooting but
that his lack of recollection was simply the result of an unwillingness to now cooperate with the Commonwealth because he was
upset with the length of time that he was held in the Allegheny County Jail pending his trial testimony. Everett was then questioned
as follows:

Q. All right. Now, Mr. Everett, sitting here today can you tell the jury what happened on December the 28th of 2002 out-
side the Chez’s Lounge?

A. I honestly can’t.

Q. And why can you not tell the jury what happened?

A. I don’t remember. It was a year ago.

Q. Sir, is it safe to say that your memory was better when you talked to Detective Yingling that it is today?

A. Yes.

Q. Now, Mr. Everett, have you recently suffered a loss in your personal life?

A. Yes, I have.

Q. Could you tell the jury what loss you have suffered?

A. My son died last Monday.

Q. And how old was you son?

A. Five.

Q. And you were not able to attend the funeral?

A. No, I wasn’t

Q. And what effect has that had on your mental state?

A. What do you think?” (T., p. 160)
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There was no attempt ever made by the Assistant District Attorney to refresh Everett’s recollection by having him review a
transcript of the statement. In addition, Everett was never shown or asked to review the statement in order to vouch for the accu-
racy of the record or statement that the Commonwealth apparently intended to offer into evidence.

On cross examination, however, Everett’s testimony regarding the cause of his lack of recollection did not appear to com-
port with the explanation given by the Assistant District Attorney to the trial court. Everett testified as follows on cross
examination:

“Q. You said on direct that you have no memory of the events that occurred approximately nine months ago; is that cor-
rect, accurate?

A. Yeah, pretty much so.

Q. And you have told this jury, as well, though, that you do – let me ask you this: Do you recall having met with the
Detective here and talking with that man almost a year ago?

A. Yes, yes, I know him.

Q. Okay. So you don’t have any memory of the events of the date of the incident, but you do recall this detective coming
to the Beaver County Jail and talking with you.

A. I seen him a couple times.

Q. A couple times. Okay. So you remember that?

A. I remember that.

Q. And you do – and you do recall talking with this man?

A. Yes.

Q. And from the best you can remember the information you gave him was correct?

A. Yes. I gave a statement and it’s true.

Q. Have you had a chance to review what you told the police?

A. No, I haven’t.

Q. Okay. But you are sure that whatever you said to the police when you said it to the police was accurate?

A. Yes.” (T., p. 162) (Emphasis added)

Defense counsel then questioned Everett about whether or not he was being treated for any mental diseases at the Beaver
County Jail as follows:

“Q. Okay. Have you shared with other people at the Beaver County Jail the mental issues that have recently come up?

A. I keep them to myself. It’s something I have had for years. I mean - -

Q. So when you say –

A. Want an example?

Q. No, no, I am not asking you for that, sir. I am sorry. I was led to believe, maybe I am totally wrong, that the loss of
your son is what led to your lack of memory. But you are saying, well - - 

A. No.

Q. - - this has been going on for years and years?

A. No, it wasn’t just my son.

Q. Raise your voice.

A. It wasn’t my son, you know, I mean it’s a lot on my mind.

Q. Your son was simply a horrible, horrible incident that had an adverse effect on you?

A. Yes.

Q. But you indicated that you had a mental disease for years and years?

A. Not a mental disease, I just forget. I don’t remember.

Q. Okay. And as far as we know there is no document or records in any medical files which would confirm the medical
condition you have just shared with this jury; would that be right?

A. Yes.” (T., p. 164)

Immediately following Everett’s testimony, the Commonwealth called Detective Yingling who confirmed that he interviewed
Everett at the Beaver County Jail on February 6, 2003 and took a tape recorded statement which Detective Yingling identified and
was offered into evidence without objection. (T., p. 165). Detective Yingling then testified that as a result of Everett giving the state-
ment that he contacted his probation officer to tell them that Everett was cooperating in a homicide investigation. Importantly,
however, Detective Yingling then testified as follows:

“Q. Now, Detective, did you have an opportunity about a week and a half ago to again visit the Beaver County Jail?

A. Yes. You and I went up to speak to Mr. Everett.
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Q. And on that date did we talk to Mr. Everett?

A. Yes.

Q. Now, sir, without getting into what Mr. Everett said about the event of the night in question did Mr. Everett report to
you and me any amnesia?

A. No.

Q. At that time was there any indication or was there any concern voiced by Mr. Everett with regard to being put in the
Allegheny County Jail?

A. Yes.

Q. Did he want to go to the Allegheny County Jail?

A. No.

Q. And what did we tell him that we would do?

A. We told him we would try our best to bring him down the day he would testify and take back the same day.

Q. In fact, was that done?

A. No.

Q. Do you know when Mr. Everett was actually brought to the Allegheny County Jail?

A. He was brought down on Friday.

Q. So he spent the weekend in the jail?

A. Yes.” (T., p. 167)

After this testimony Everett’s taped statement was played for the jury, without objection.
As there was no objection to the admission of Everett’s hearsay statement an offer was not made by the Commonwealth for the

basis of its admission, however, it is clear that it was offered as an exception to the hearsay rule pursuant to Pa.R.E. 803.1(3) as a
recorded recollection.

DISCUSSION
Rule 803.1 provides as follows:

“The following statements, as hereinafter defined, are not excluded by the hearsay rule if the declarant testifies at the
trial or hearing and is subject to cross-examination concerning the statement:

(3) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowl-
edge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been
made or adopted by the witness when the matter was fresh in the witness’ memory, providing that the witness testi-
fies that the record correctly reflects that knowledge. If admitted, the memorandum or record may be read into evi-
dence and received as an exhibit, but may be shown to the jury only in exceptional circumstances or when offered
by an adverse party.

The impact of the admission of Everett’s statement for both the Commonwealth and the defense is clearly demonstrated
by the closing arguments of both. Petitioner’s defense strategy was to emphasize to the jury that most of the
Commonwealth’s witnesses could not specifically identify Defendant as the shooter and that there were several other men
in the parking lot. In his closing, defense counsel stated, in reference to the numerous eyewitnesses to the shooting, howev-
er, as a result Everett’s taped statement, Petitioner’s counsel was forced to admit to the jury that at least one Commonwealth
witness specifically identified Petitioner the man who pulled a gun out of his pocket and threatened to kill Harris. Defense
counsel stated:

“I will be very, very blunt with you. If you conclude, if you conclude beyond a reasonable doubt that Mr. Everett is
someone you can believe in this case, you should convict my client.” (T., pp. 289, 290) (Emphasis added)

After reviewing testimony of the numerous other witnesses that testified counsel emphasized that none of these witnesses could
identify Petitioner. He stated: “The problem is no one, no one in this whole case has come in and said that this is the man.” (T., p.
298). However, again addressing Everett’s statement he further stated:

“Mr. Everett did, though, and again, this is the first point that I made, if you believe Everett, puts a gun in this guy’s
hands, he makes this guy out with a verbal threat, ‘I am going to shot you’ words to that effect. I will repeat myself. If
you believe Everett, and you have not reasonable doubt that he is being deceptive to you, you have more than suffi-
cient evidence to convict this man of criminal homicide.” (T., p. 298) (Emphasis added)

In addition, defense counsel acknowledged not only Everett’s inconsistent explanations concerning his lack of recollection but also
the disadvantage he was faced with in trying to cross examine Everett, stating, “It’s kind of hard as a defense counsel to cross-
examine someone on the witness stand that says, “I don’t remember.” (T., p. 289).

The Assistant District Attorney spoke extensively about Everett in his closing and referenced his taped statement in particular
in stating:

“He told you on that tape what he saw without any prompting from Detective Yingling, and he said, what did he say,
he said, ‘I saw Cleve follow a short stocky guy out of the bar who I didn’t know.’

As they were walking across the street into the parking lot I heard Cleve say, ‘I’m going to bust a cap in you. I’m going
to shoot you.’ And then he sees Cleve pull out a gun with his right hand.” (T., pp. 315, 316)
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In addition, referencing Everett’s transparent claim of a lack of recollection, the Assistant District Attorney stated in his closing:

“Ladies and Gentlemen, I don’t think he had amnesia yesterday, and I think you are smart enough to know that he
didn’t have amnesia either. So why did he get up and say I don’t remember anything? Do I know for sure? No. I do
know one thing because Detective Yingling told us that he was promised he wouldn’t have to sit in the Allegheny
County Jail all weekend. And what did he do? Well, I sat him in the Allegheny County Jail all weekend. Unhappy
about that? Obviously. I asked him. He was unhappy about that.

Number two, ended up back in jail because he mouthed off to his probation officer. Is that my fault? No. But me and
the probation officer work for the same Commonwealth of Pennsylvania. Was he in a mood to be very helpful yester-
day? No.” (T., pp. 314, 313) (Emphasis added)

The significance of these comments is that it was apparent from Everett’s testimony that his lack of recollection was patently
feigned and yet this lack of recollection was utilized as a foundation to admit his hearsay statement.

In order for Petitioner to be entitled to relief on the basis that his trial counsel was ineffective, Petitioner must show by a pre-
ponderance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the
truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Brady, 741
A.2d. 758, 763 (Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit; (2) that counsel
had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there is a reasonable
probability that the outcome of the proceedings would have been different. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999).
Counsel is presumed to be effective, however, and the burden rests with the Petitioner to overcome that presumption.
Commonwealth v. Pierce, 527 A.2d 973, 975 (1987), Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d
658 (1991).

Based on the applicable standard, the first determination to be made is whether Petitioner’s underlying claim that the taped
statement of John Everett should not have been admitted into evidence has arguable merit. It is clear that the statement was
hearsay and therefore only admissible under one of the exceptions to the hearsay rule as set forth in the Pennsylvania Rules of
Evidence.3 As noted above, although the Commonwealth, as the proponent of the statement, did not address the specific exception
on which it based its offer of the statement, it is clear that the offer was based on the exception set forth in Pa.R.E. 803.1(3). The
comments to 803.1(3) confirm that the rule as adopted was consistent with existing Pennsylvania law regarding the exception for
a recorded recollection, referencing Commonwealth v. Cargo, 444 A.2d 639 (Pa. 1982).4

In Cargo, the Pennsylvania Supreme Court addressed the issue of the admission in a murder trial of the statement of a witness
under the past recollection recorded exception to the hearsay rule. The Court, citing Commonwealth v. Cooley, 398 A.2d. 637
(1979), set forth the requirements for the admission of a statement as a past recollection recorded. The Court stated:

“Before the content of a writing becomes admissible under that exception, the proponent must lay a foundation to
show four requirements are met: 1) the witness must have had first hand knowledge of the event; 2) the written state-
ment must be an original memorandum made at or near the time of the event while the witness had a clear and accu-
rate memory of it; 3) the witness must lack a present recollection of the event; and 4) the witness must vouch for the
accuracy of the written memorandum.” Citations omitted. Commonwealth v. Cargo, 444 A.2d at 641.

In Cargo, the Commonwealth offered a prior statement of a witness taken immediately after the murder in which the witness
stated that he saw the defendant in a yellow cab on the evening preceding the murder. This testimony was important as the victim
was killed by two gunshots fired from a yellow cab parked in front of the business. At trial the witness, who was sixteen years old,
testified initially he did not remember hearing of the victim’s murder or of being interviewed the day after the murder by the
police. The Court noted that the Commonwealth attempted to lay a foundation for the admission of the witness’s statement as a past
recollection recorded. The Court reviewed how the Commonwealth attempted to offer the statement stating:

“Appellant contends that the Commonwealth failed to lay a proper foundation for the admission of that statement. We
are convinced that the trial court properly admitted the statement under the past recollection recorded exception to
the hearsay rule in light of the foundation laid by the Commonwealth.” Commonwealth v. Cargo, 398 A.2d at 641.

The Superior Court then referred to the trial court’s description of the foundation laid by the Commonwealth as follows:

“Detective Kane read one question and answer from the statement after Mr. Thornton indicated that he had no inde-
pendent recollection of the incident in question, and the District Attorney’s attempt to refresh his recollection had
failed. Since Mr. Thornton indicated he was on the steps at the time of his observation (N.T. 3.9), recalled giving a
statement to a police officer (N.T. 3.14), told the police officer the truth (N.T. 3.15), and identified his signature on each
page of the statement (N.T. 3.12), this Court admitted Mr. Thornton’s statement under the past recollection recorded
exception to the hearsay rule. Although trial counsel asserted that defendant [sic ; should read ‘Mr. Thornton’] on
cross-examination and occasionally on direct denied any personal knowledge of the facts in the statement, the above
cited portions of his testimony indicate that he testified both ways on at least some of the questions by which the
Commonwealth laid its foundation, and it is, of course, up to the fact finder to believe some, all, or none of a witness’s
testimony. Commonwealth v. Lopez, 455 Pa. 353 [318 A.2d 334] (1974 Commonwealth. v. Cargo, 444 A.2d at 642
(Emphasis added)

The Superior Court noted that the first and second requirement of Cooley had been met, that is the witness had first hand
knowledge of the event and the written statement was made at or near the time of the event while the witness had clear and
accurate memory of it. The Court also noted that the fourth requirement, that is the witness must vouch for the accuracy of the
written memorandum, had been met, in spite of Thornton’s conflicting testimony. The Court found that the witness had identi-
fied the signature on the statement, stated that he had told the police the truth and recalled making and signing the statement.
The Court however, stated that the third requirement of Cooley, that is that “the witness must lack a present recollection of the
event,” was more problematic. Referring to its decision in Commonwealth v. Shaw, 431 A.2d. 897 (Pa. 1981) regarding the
requirement that the proponent of the statement demonstrate or prove that the witness lacked a sufficient recollection to testi-
fy, the Court stated:
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“... By lack of present recollection, we mean that the witness must lack ‘sufficient present recollection to enable [him]
to testify fully and accurately.’ McCormick, Law of Evidence § 302 (2d ed. 1972) (emphasis added). With respect to this
requirement, we do not regard Miller’s contrary affirmations as dispositive. In fact, Miller’s acknowledgments that his
memory had been refreshed were belied by his behavior on the witness stand-by his repeated inability to remember
relevant facts and by his constant references to the existence of his confession as a substitute for substantive respons-
es. Furthermore, the fact that Miller’s lack of recall may have been the product of a ‘selective memory’-a conscious
desire to withhold certain information-is not a bar to the establishment of this requirement. See United States v.
Williams, 571 F.2d 344 (6th Cir.), cert. denied, 439 U.S. 841, 99 S.Ct. 131, 58 L.Ed.2d 139 (1978). We therefore conclude
that the record also establishes that Miller lacked sufficient present recollection to enable him to testify fully and
accurately and thus, that his written confession was admissible as past recollection recorded.” Commonwealth v.
Cargo, 498 Pa. 5, 12, 444 A.2d 639, 642-643 (1982) (Emphasis in original)

Observing that Pennsylvania law required that the proponent of the prior statement present evidence of the witness’ lack of
present recollection the Court stated:

“Such evidence may be presented by attempting to refresh the witness’s recollection, after an initial failure of their
memory by use of the prior statement. If the witness then testifies that he still has no present recollection of the rel-
evant events, the third requirement of Cooley has been satisfied.” Commonwealth v. Cargo, 444 A.2d at 643.
(Emphasis added)

Therefore, in order to establish that the witness in fact does not have a present recollection of the event in question, a founda-
tion must be laid by attempting to refresh the witness’ recollection by use of the prior statement. Merely allowing the witness to
testify that he does not have a recollection without an attempt to refresh his recollection, does not lay a proper foundation for the
admission of a recorded recollection. Only if the witness testifies, after attempting to refresh his recollection from the statement,
that he still has no present recollection of the relevant events, is the third requirement of Cooley satisfied. In the present case there
was no attempt by the Commonwealth to lay a foundation by attempting to use the prior statement to refresh Everett’s recollec-
tion. In fact, the testimony establishes that Everett had not been presented with or reviewed, at any time prior to trial or during
trial, the previous statement in order to refresh his recollection. What is even more problematic is that it appears from the record
that just a week prior to trial Everett had a full recollection of the events in question.

A prior written record is not admissible if a witness has a recollection of the facts in question and can testify to those facts. In
Commonwealth v. Canales, 311 A.2d. 572 (Pa. 1973) a police officer heard a defendant’s oral confession and testified that shortly
after he left the defendant he made notes concerning the oral confession. At trial, the officer testified from his present memory
about the oral confession, using his notes to refresh his recollection. The notes were marked as an exhibit but no attempt was made
to introduce them into evidence while the officer was testifying. At the conclusion of the Commonwealth’s case the officer’s notes
were admitted into evidence as an exhibit over defense counsel’s objection and given to the jury during deliberations. The Supreme
Court concluded that the admission of these notes as an exhibit was an error stating:

“In this case, the officer’s notes did not qualify under the rule of past recollection recorded. Admissibility of a prior
writing under that rule requires that the witness be unavailable or that the witness testify under oath that he has no
present memory of the events recorded in the writing. In this case, the officer was available and was able to testify
from present memory. His notes, therefore, could not properly be introduced into evidence under the rule of past rec-
ollection recorded.” Commonwealth v. Canales, 311 A.2d. at 426.

The Supreme Court did note, however, that the officer’s notes would have been properly used to aid him under the rule of pres-
ent memory revived. The Court noted that this rule permits a witness to use a prior writing to refresh his memory of past events.
The Court went on to state:

“Once the writing has refreshed the witness’s present memory, it has served its purpose and may not thereafter be
introduced into evidence. In commenting upon prior writings used to refresh the memory of a witness, Professor
Wigmore has said that ‘(i)t follows from the nature of the purpose for which the paper is used that it is in no strict
sense evidence’ and that ‘the offering party has not the right to treat it as evidence, by reading it or showing it or hand-
ing it to the jury, is well established.’ 3 J. Wigmore, Evidence § 763 (Chadbourn rev. 1972).” Commonwealth v. Canales,
311 A.2d at 426.

It is also clear that the language from Commonwealth v. Shaw, 431 A.2d. 897 (Pa. 1981), that “selective memory” does not pro-
vide an appropriate foundation in all cases for the admission of the witness’ prior recorded statements. In Shaw, the
Commonwealth called Nathanial Miller as a witness in the prosecution of Andre Shaw for murder. Miller had been convicted with
Shaw for his participation in the murder, but ultimately Miller’s conviction was overturned and the charges against him subse-
quently nolle prossed. Miller was, however, called as a witness in the Shaw’s retrial. Prior to and during the course of Miller’s tes-
timony at Shaw’s second trial the prosecutor presented Miller with his signed, written confession for the purpose of refreshing his
memory. Miller reviewed the confession at least five times during his testimony and each time stated that the confession had
refreshed his memory but also testified that he was “unable” to recall certain details concerning the robbery and shooting. When
the trial court attempted to determine whether Miller had an independent recollection of the incident, Miller answered that he had
already testified to everything he could remember and that he could only offer additional information by actually reading his con-
fession. At that point the Commonwealth requested permission to read Miller’s statement into evidence. The trial court held that
Miller’s statement was admissible as a prior inconsistent statement and that it could be considered as substantive evidence by the
jury. Commonwealth v. Shaw, 431 A.2d. 369.

On appeal the Supreme Court concluded, without explanation, that the trial court had erred in admitting the statement as a prior
inconsistent statement, but held, however, that it was admissible under the past recollection recorded exception to the hearsay rule.
Citing the four requirements for the admission of a past recollection recorded as set forth in Cooley, the Court noted that Miller’s
statement was based entirely upon his firsthand knowledge of the robbery and shooting; the statement was made less than 24 hours
after the shooting; and that Miller has twice admitted on direct examination that he had told the truth when he made the statement.
The Court found that the only issue was whether or not Miller lacked a present recollection of the event. The Court stated:
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“By lack of present recollection we mean that the witness must lack ‘sufficient present recollection to enable (him) to
testify fully and accurately.’ McCormick, Law of Evidence s 302 (2d ed. 1972) (emphasis added) With respect to this
requirement we do not regard Miller’s contrary affirmation as dispositive. In fact, Miller’s acknowledgment that his
memory had been refreshed was belied by his behavior on the witness stand-by his repeated inability to remember
relevant facts and by his constant references to the existence of his confession as a substitute for substantive respons-
es. Furthermore, the fact of Miller’s lack of recall may have been the product of a ‘selective memory’ – a conscious
desire to withhold certain information – is not a bar to the establishment of this requirement.” See United States v.
William, 571 F.2d. 344 (Sixth Circuit, cert. denied), 439 U.S. 841, 99 S.CT. 13158 L.Ed.2d. 139 (1978) Commonwealth v.
Shaw, supra.

While the reference to “selective memory” might be interpreted as holding that a conscious refusal to testify is in fact a lack
of present recollection, it is clear that the Court in Shaw was faced with a situation where a witness was attempting to prevent
the use of the statement by testifying that his prior statement refreshed his recollection and then failed to testify about or
remember essential facts that were contained in the prior statement. The Court found that this “selective memory” constituted
an insufficient recollection and, therefore, the statement was admissible. Importantly, an attempt was first made to refresh the
recollection of the witness by showing the witness the statement before it was admitted. In the present case, Everett was never
shown the statement in order to attempt to refresh his recollection. In addition, Everett was never shown the statement to vouch
for its accuracy.

The Court in Shaw relied on United States v. Williams, 571 F.2d 344 (6th Cr), cert denied, 439 U.S. 841, 99 S.Ct. 131, 58 L.Ed. 2d
139 (1978) for its reasoning that “selective memory” can support the admission of a recorded recollection. However an examina-
tion of both Shaw and Williams indicates that the reasoning in those cases is inapplicable to the present case. In Williams, a wit-
ness in a forgery trial, Gary Ball, was called to testify about conversations he had with Williams about how Williams had obtained
the forged checks. Ball denied any recollection of the conversations, despite having referred to the conversations with Williams in
a written statement given by Ball fifteen months earlier to investigating agents. The statement was written by the investigating
agent, but adopted by Ball.

Ball was asked to examine his prior statement and after reading it was asked if it refreshed his recollection. Ball, while view-
ing the statement, acknowledged giving it, that the facts were fresh in his mind when he gave it, that he swore to it, and that it
was true and accurate. Williams, 571 F.2d. at 347 Ball denied, however, making various statements as recorded in the statement
that indicated that the Defendant had told him that he knew the checks were stolen. As a result of the Ball’s purported failure
to recall the incriminating statements made by Defendant, the prosecutors moved to admit the statement as a recorded recol-
lection. The Court noted that Ball testified that he recalled his conversations with Williams, but couched his disagreements with
the language of the statement that he gave to the agents about those conversations in terms of “insufficient recollection.”
Williams, Id. at 349

After considering Ball’s testimony as a whole, the District Court ruled that the statement was admissible as a recorded rec-
ollection under F.R.E.803(5).5 The Court found that Ball’s selective memory “convinces this Court that he is withholding and that
his protestations of failure of recollection are not convincing to the Court.” Williams, Id. at 348 While it appears that the Court
of appeals appeared to endorse “selective memory” or a false failure to recall, as Everett had in the present case, as a founda-
tion to admit his prior statement, a close examination shows that the circumstances in Williams are not present in the present
case. Initially it is noted that in Williams, the Court was confronted with a witness who acknowledged a recollection of the events
but denied portions of his earlier statements to agents, apparently based on his friendship with the defendant. The Court rea-
soned that it was appropriate that the jury hear not only the witness’ present statement but also his statements to the jury so
that they could assess the credibility of his trial testimony. Therefore, it appears that the trial Court viewed the admission of the
statement as the only means by which the government could effectively cross examine Ball regarding his inconsistent state-
ments. In the present case, Everett gave no testimony at trial which was inconsistent with his prior statements, Everett simply
refused to testify.

The Court of Appeals in Williams noted that the government had argued that even if the statement was not admissible as a past
recollection recorded it was admissible under F.R.E. 801(d) (1) (A) as a prior inconsistent statement. However, as the trial court
did not admit the statement on that basis the Court of Appeals did not address the issue. In addition, the Court of Appeals noted
that there was no claim that “the Sixth Amendment right to confrontation was violated” citing California v. Green, 399 U.S. 149, 90
S.Ct. 1930, 26 L.Ed. 489 (1970). Williams, Id. at 350.

What is apparent from an examination of both Shaw and Williams is that both Courts were confronted with witnesses who essen-
tially attempted to preclude the use or reference to a prior statement by testifying that they had a recollection of the events to
which they were called to testify, but then selectively forget important details about the events in question. The trial Courts
addressed this “selective memory” by finding that this constituted a sufficient lack of a present recollection under both the Pa.
Rules of Evidence and the Federal Rules of Evidence to permit the admission of their prior statements as recorded recollections.
However, just as a selective failure to testify should not render a prior statement inadmissible, a lack of recollection which is in
fact nothing more than a refusal to testify, should not make a prior statement admissible.

It is recognized that there is some debate regarding the requirement that a proponent of a prior recorded statement establish a
lack of recollection as part of the foundation for the admission of the statement. The comments to Federal Rule of Evidence 803(5)
states as follows:

“The principal controversy attending the exception has centered, not upon the propriety of the exception itself, but
upon the question whether a preliminary requirement of impaired memory on the part of the witness should be
imposed. The authorities are divided. If regard be had only to the accuracy of the evidence, admittedly impairment of
the memory of the witness adds nothing to it and should not be required. McCormick §277, p. 593; 3 Wigmore §738, p.
76; Jordan v. People, 151 Colo. 133, 376 P.2d 699 (1962), cert. denied 373 U.S. 944, 83 S.Ct. 1553, 10 L.Ed2d 699; Hall
v. State, 112 Md. 158, 162 A.2d 751 (1960); State v. Bindhammer, 44 N.J. 372, 209 A.2d 124 (1965). Nevertheless, the
absence of the requirement, it is believed, would encourage the use of statements carefully prepared for purposes of
litigation under the supervision of attorneys, investigators, or claim adjusters. Hence the example includes a require-
ment that the witness not have ‘sufficient recollection to enable him to testify fully and accurately.’” F.R.E. 803(5) Note
to paragraph (5).
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The present case demonstrates the very concern as set forth in the above note, which is equally applicable to Pa.R.E. 803.1(3).
By allowing Everett to simply testify that he had no present recollection of the events on the night of the shooting, the
Commonwealth was permitted to offer into evidence his statement when it was made only under the questioning of investigating
detectives. While there is no evidence that the detective acted improperly in any manner in obtaining the statement, there clearly
was no effort to question Everett’s physical or mental condition given his admitted use of drugs or even his opportunity or ability
to observe what he claims he observed. In addition, an examination of the statement indicates that when Everett began to refer to
other people outside the bar and some “confusion”, the detective appears to have interrupted him and essentially asks him to con-
firm that it was “Cleve” that draws the gun. (Appendix, page 3).

More importantly by allowing the use of the statement, Petitioner’s counsel, as he acknowledged in his closing statement, was
effectively denied cross-examination of arguably the single most incriminating witness against Petitioner. The right of confronta-
tion that the Court in Williams stated was not at issue therein was certainly implicated in the present case. In an article address-
ing in part the issue of the requirement for a lack of recollection of the witness for the admission of a prior statement and its impact
on the cross-examination of the witness it was stated:

“The witness does not ask the triers to believe the writing because he now recollects the facts and swears to them, but
because he now swears that he formerly knew the statement to be true. This is distinctly not the same as swearing that
he now knows it to be true. The mental process is obviously quite different. By hypothesis he knows nothing at all con-
cerning the facts; what he knows now it that he was once acquainted with the facts and verified a record of them. For
this reason he is ready to accept the record as true and asks the tribunal to do likewise. Not only is the mental process
of the witness different; the data for evaluation of his testimony are not so adequate; effective cross-examination is
not so easy. Where the witness remembers a portion of the facts and relies upon the memorandum for the balance, the
adversary can conduct a reasonably searching inquiry. He may expose the disposition of the witness to falsify, and test
his powers, incentives and opportunities for correct observation, for trustworthy memory and adequate narration. All
the circumstances of the event and recording it are pertinent and available subjects for scrutiny. Where, however, the
present recollection is confined to the making of the memorandum, the opponent’s task is more onerous. Since at every
question upon the recorded facts the witness may flee to that perjurer’s sanctuary, lack of recollection, real cross-
examination is usually impossible.” MORGAN, The Relation Between Hearsay and Preserved Memory, 40 Harvard L.
Rev. 712, 717-720 (1927)

Petitioner herein was effectively denied the ability to cross examine a witness that was so critical that Petitioner’s counsel was
forced to admit to the jury that if they accepted his testimony, they “should” convict Petitioner. Counsel was unable to cross-exam-
ine Everett because he simply faked a lack of recollection of the events of the night of the shooting. Clearly this implicates the con-
frontation clause.

In Commonwealth v. Atkinson, 987 A.2d 743 (Pa. Super. 2009), (reargument denied, 2/16/2010) the Superior Court addressed
the confrontation clauses of the United States Constitution and the Pennsylvania Constitution as they pertain to the use of video-
conferencing to present the testimony of a witness during a suppression hearing. The Court concluded that the failure to have the
witness against the defendant appear at the suppression violated the confrontation clauses.6 In addressing the importance of the
right to confront witnesses in a criminal proceeding, the Court stated as follows:

“The United States Supreme Court has described the purpose of the Confrontation Clause as follows:

The central concern of the Confrontation Clause is to ensure the reliability of the evidence against a criminal defen-
dant by subjecting it to rigorous testing in the context of an adversary proceeding before the trier of fact. The word “con-
front,” after all, also means a clashing of forces or ideas, thus carrying with it the notion of adversariness. As we noted in
our earliest case interpreting the Clause:

“The primary object of the constitutional provision in question was to prevent depositions or ex parte affidavits, such
as were sometimes admitted in civil cases, being used against the prisoner in lieu of a personal examination and cross-
examination of the witness in which the accused has an opportunity, not only of testing the recollection and sifting the
conscience of the witness, but of compelling him to stand face to face with the jury in order that they may look at him,
and judge by his demeanor upon the stand and the manner in which he gives his testimony whether he is worthy of
belief.” Mattox v. United States, 156 U.S. 237, 242-243, 15 S.Ct. 337, 39 L.Ed. 409 (1895)].

As this description indicates, the right guaranteed by the Confrontation Clause includes not only a “personal examina-
tion,” 156 U.S. at 242 [15 S.Ct. 337], but also “(1) insures that the witness will give his statements under oath-thus impress-
ing him with the seriousness of the matter and guarding against the lie by the possibility of a penalty for perjury; (2)
forces the witness to submit to cross-examination, the ‘greatest legal engine ever invented for the discovery of truth’;
[and] (3) permits the jury that is to decide the defendant’s fate to observe the demeanor of the witness in making his state-
ment, thus aiding the jury in assessing his credibility.” California v. Green, [399 U.S. 149, 158, 90 S.Ct. 1930, 26 L.Ed.2d
489 (1970)] (footnote omitted).

The combined effect of these elements of confrontation-physical presence, oath, cross-examination, and observation of
demeanor by the trier of fact-serves the purposes of the Confrontation Clause by ensuring that evidence admitted against
an accused is reliable and subject to the rigorous adversarial testing that is the norm of Anglo-American criminal pro-
ceedings.

Maryland v. Craig, 497 U.S. 836, 845-846, 110 S.Ct. 3157, 111 L.Ed.2d 666 (1990). See also Commonwealth v. Robins, 571
Pa. 248, 812 A.2d 514, 521 (2002)” Commonwealth. v. Atkinson, 2009 Pa. Super 239, 987 A.2d 743, 746 (Pa. Super. Ct. 2009),
reargument denied (Feb. 16, 2010)

As is evident from the above language, the right to confront witnesses during trial and subject the witness to cross examination
is a fundamental right.

There is no precedent that simply allows a witness to feign a lack of memory in order to avoid testifying. Even in cases involv-
ing a refusal to testify based the right against self-incrimination, the Supreme Court has held that the refusal by a witness to tes-
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tify in criminal prosecutions can be justified only if the testimony would put the witness in jeopardy and that it is always up to the
Court to determine if the silence is justified and any illusory claim should be rejected. Commonwealth v. Carera, 227 A.2d 627 (Pa.
1967). In Commonwealth v. Rolon, 406 A.2d 1039 (Pa. 1979) the Court stated:

“It is true that “for the court to properly overrule the claim of privilege, it must be perfectly clear from a careful con-
sideration of all the circumstances, that the witness is mistaken in the apprehension of self-incrimination and the
answers demanded Cannot possibly have such tendency.” Commonwealth v. Carrera, 424 Pa. 551, 553-554, 227 A.2d
627, 629 (1967). Accord, Hoffman v. United States, 341 U.S. 479, 486, 71 S.Ct. 814, 818, 95 L.Ed. 1118 (1951). But it can-
not be concluded here, where Rodriguez never took the witness stand, that the trial court’s acceptance of Rodriguez’s
claim was justified. At no time did the trial court permit appellant to establish the line of questions he would have put
to Rodriguez. Instead, the court merely acceded to Rodriguez’s desire not to answer any questions. Compare
Commonwealth v. Greene, 445 Pa. 228, 230, 285 A.2d 865, 866 (1971) (trial court permitted defendant to question
defense witness claiming privilege). And there is no evidence in the seven volumes of trial transcript which links
Rodriguez to the crime. Even the Commonwealth’s eyewitness, Manuel Rolon, named the group of persons who
attacked the victim, but made no mention of Rodriguez’s presence at the scene.

In Commonwealth v. Carrera, supra, this Court made clear that:

“(w)hen an individual . . . is called to testify . . . in a judicial proceeding, he or she is not exonerated from answering
questions merely upon the declaration that in so doing it would be self-incriminating. It is always for the court to judge
if the silence is justified, and an illusory claim should be rejected.”

By accepting Rodriguez’s mere assertion of the privilege on a record both lacking any indication that appellant’s line
of questions would have required the privilege to be invoked and containing no evidence which links Rodriguez to the
crime, the trial court erred under Carrera. Appellant must therefore be awarded a new trial.6

Judgment of sentence reversed and new trial granted.

Commonwealth. v. Rolon, 406 A.2d 1039, 1041-1042 (1979)

In Commonwealth v. Melson, 432 A.2d 633 (Pa. Super. 1994), the Court discussed that in determining whether the admission of
prior testimony may violate the confrontation clause the Court must determine that the prior testimony has certain indicia of reli-
ability. Critical to the issue of determining reliability of prior testimony is the fact that the witness was under oath and subject to
cross examination at the time of the prior testimony. Commonwealth v. Melson, 432 A.2d at 639. In this case, Everett was neither
under oath nor subject to cross examination at the time he gave his statement. Although being under oath and subject to cross
examination are not requirements for admission of a recorded recollection, it is important in to consider these factors in consid-
ering whether or not the use of the statement in the present case violated confrontation clause.

In this case, a review of the record clearly demonstrates that only a week and a half before the trial Everett reviewed the
facts of the case with the Assistant District Attorney and the detective and had no impairment of his recollection of the events
on the night in question. Then, as a result of his apparent displeasure with being kept in the Allegheny County jail longer than
promised, Everett refused to testify. The Commonwealth represented to the Court that this was “some type of traumatic amne-
sia” which, Everett himself refuted and instead attributed his lack of recollection to a long standing problem with his memory.
Despite these contradictory statements, no objection to the admission of the statement was made. As previously noted, these
statements were so contradictory that the Assistant District Attorney stated in his closing that he did not believe Everett had
amnesia.

Even if Everett’s alleged problem with his memory were true, an objection should have been raised on the basis that the there
was no showing that the statement was made when the matter was fresh in his memory. In this case Everett made the statement
approximately five weeks after the shooting. While five weeks would not normally be beyond the time “when the matter was fresh
in the witness’ memory” as required by Rule 803.1(3), this would certainly be an issue in light of the evidence adduced by the
Commonwealth that after discussing the case with the Assistant District Attorney and the detective only a week before trial,
Everett had an alleged complete lack of recollection of the events at trial. Based on this evidence, it could certainly be argued that
there was insufficient evidence to support the contention that when the statement was made five weeks after the event, the matter
was, in fact, fresh in his memory.

In this case it is clear that the requirements 803.1(3) were not met in laying a foundation for the admission of Everett’s state-
ment, that is, Everett never vouched for the accuracy of the statement and, more importantly, there was insufficient evidence to
establish that he had a lack of present recollection the events in question and no attempt was made to refresh the witness’ recol-
lection by use of the prior statement. In addition, it is clear from the record that, in fact, the witness did have a recollection of the
events and he was simply refusing to testify. As result, the Commonwealth did not lay appropriate foundation for the admission of
the statement and Petitioner’s counsel was ineffective in failing to object to the admission of the statement. Consequently, the first
prong of the test for determining ineffectiveness of assistance of counsel as set forth in Pierce, that is that Defendant’s claim has
arguable merit, has been met.

The second prong of the Pierce test is to show that counsel’s actions lacked an objective, reasonable basis. In Commonwealth
v. Colavita, 993 A.2d 874 (Pa. 2010) the Court described the analysis of counsel’s strategy as follows:

“Generally, where matters of strategy and tactics are concerned, counsel’s assistance is deemed constitutionally effec-
tive if he chose a particular course that had some reasonable basis designed to effectuate his client’s interests.”
Commonwealth v. Howard, 553 Pa. 266, 719 A.2d 233, 237 (1998). “A finding that a chosen strategy lacked a reason-
able basis is not warranted unless it can be concluded that an alternative not chosen offered a potential for success
substantially greater than the course actually pursued.” Id. To demonstrate prejudice, the petitioner must show that
there is “a reasonable probability that, but for counsel’s error or omission, the result of the proceeding would have
been different.” Commonwealth v. Sneed, 587 Pa. 318, 899 A.2d 1067, 1084 (2006), abrogated on other grounds by
Commonwealth v. Jones, 597 Pa. 286, 951 A.2d 294 (2008) (citing Strickland, 466 U.S. at 694, 104 S.Ct. 2052).

Commonwealth. v. Colavita, 993 A.2d 874, 886-887 (Pa. 2010)
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In this case it is clear from the record that there was no objective, reasonable basis for trial counsel failing to object to
Everett’s statement. Given counsel’s strategy, which was to attack the lack of a specific identification of Defendant as the gun-
man, there could be no reasonable basis to not object to the admission of Everett’s statement. In his statement, Everett was able
to testify that he knew Petitioner, having met him several times, and could identify Petitioner as the person threatening to shoot
the victim while holding a gun in his hand. Given the issue of identification, there is no basis to find that counsel was adopting a
strategy designed to effectuate his client’s interest nor was there any tactic by which the admission of the statement was helpful
to the Petitioner. In addition, there is no basis to find that counsel reasonably believed that it was better for the jury to hear
Everett’s account of the events through the taped statement as opposed to live testimony at trial. Everett was given the advan-
tage of stating that his account was given only six weeks after the events as opposed to almost a year later. In addition, counsel
essentially allowed Everett’s testimony to go unchallenged by effective cross-examination, a fact that counsel admitted in clos-
ing. By allowing Everett to testify by the use of his prior statement and assert a complete lack of memory concerning the events
in question, counsel could not effectively cross examine him concerning his use of drugs that night, his ability to make the obser-
vations of the events as he claimed he did or to question him concerning other individuals who were present in the area. A review
of the statement indicates that Everett was asked by the Detective when his statement was taken about other people outside the
bar. However, when Everett began to discuss the other people and some apparent “confusion”, his response was apparently inter-
rupted and the question was redirected to the fact that Petitioner drew a gun. The following exchange appears in the transcript
of the statement:

“Q. Was there any other people outside the bar?

A. There was a couple people up front. At the time there were people were out there it was confusion…”

Q. Ok so Cleve draws the gun you leave the area.” (Appendix, p. 3)

Rather than explore the issue of other people in the area outside the bar and the source of the “confusion” it is clear that the
Detective directed Everett’s statement to the fact that he observed Petitioner draw the gun. These are issues that Petitioner’s coun-
sel was effectively precluded from pursuing on cross examination based on Everett’s apparent “amnesia”. In addition, Everett had
already admitted that he had a life long problem with his memory, an admission that could have been exploited to question the
accuracy of his recollection if he was forced to testify at trial. Finally, it is clear that there could be no reasonable strategy to allow
the statement to be admitted when it placed Petitioner’s counsel in the position of telling the jury that if they believed Everett’s
statement, that they “should” convict Petitioner.

The Commonwealth also submits that it was error to find counsel ineffective without holding an evidentiary hearing. While
it is recognized that a hearing on counsel’s strategy should normally be held to determine the basis of counsel’s actions, it is also
clear that a hearing is not necessary if the resolution of this issue is clear from the record. Commonwealth v. Spotz, 870 A.2d.
822 (Pa. 2005) This standard is most often applied to circumstances in which the claim of ineffectiveness of counsel is so devoid
of merit based on a review of the record alone that a hearing is not necessary. However, in the present case, it is equally clear
from the record as set forth above, that there is no reasonable basis for failing to object to the admission of Everett’s statement.
In the Certification filed by Petitioner’s counsel regarding the evidence that would be presented in the event of a hearing, it was
certified that trial counsel would testify that he had “no specific recollection of the reasons for failing to object to the introduc-
tion of the taped statement.” (Certification, para. 2) In addition, the Commonwealth, in its response to the PCRA petition, pro-
vided no argument whatsoever as to a reasonable strategy that trial counsel could have had for failing to object to the admis-
sion of the statement. In fact, the Commonwealth’s only argument regarding the admission of the statement was that the
admission of evidence is within the sound discretion of the trial court which should not be overturned absent an abuse of dis-
cretion. The Commonwealth did not address in any manner the specifics of the admission of Everett’s tape recorded statement
as it related to Pa. R.CE. 803.1(3). Consequently, it is clear from the record there was no objective reasonable basis for failing
to object to the admission of the statement. In addition, there was no error in finding ineffectiveness of counsel without an evi-
dentiary hearing.

The final prong of the Pierce test is whether as a result of the failure to object to the statement there is a reasonable probabil-
ity that the outcome of the proceedings would have been different. A reasonable probability is a probability sufficient to under-
mine confidence in the outcome of the case. Commonwealth v. Sneed, 899 A.2d 1067, 1084 (Pa. 2006) As previously discussed, the
admission of the statement placed Defendant’s counsel in the position of telling the jury that if they believed the statement, they
should convict his client. While the Commonwealth argued in its closing that there were other witnesses that placed Defendant in
the parking lot at the time of the shooting, none of the witness could identify Petitioner specifically as the gunman. The
Commonwealth also argued that Williams placed Petitioner in the parking lot, however, there was varying testimony as to the num-
ber of other persons present in the parking lot. Various witnesses describe from two to as many as fifteen people going in and out
of the door near the parking lot during the time period of the argument and the shooting. In addition, while there is testimony that
Petitioner was wearing a winter cap and that the shooter was wearing a winter cap this evidence is not overwhelming evidence
that Petitioner was the gunman. While it is impossible to resolve the question as to what determination the jury would have made
based on the evidence that was presented absent the statement, it is clear that Everett’s statement was certainly more than cumu-
lative. Everett’s testimony was explicit in that he placed the gun in Petitioner’s hand and provided testimony that Petitioner was
threatening to shoot Harris. Clearly the admission of this testimony was sufficient to undermine confidence in the outcome of the
case and, therefore, Petitioner has met the third prong of Pierce in establishing that his trial counsel was ineffective and the order
directing a new trial was appropriately entered.

BY THE COURT:
/s/Todd, J.

1 Petitioner’s mother, Joyce Renee Fields, testified that Petitioner had wavy, long hair and had never worn his hair in braids. She
had seen her son three days before the shooting and he did not have his hair in braids at that time. (T. p. 278-280)
2 The recording, as played for the jury, was not transcribed. (T., p. 171) The transcript appended hereto is marked as “redacted” at
various lines to reflect portions that were in fact objected to by Petitioner’s counsel on the basis that those portions referred to
Petitioner’s prior sale of drugs to Everett. (T., p. 157)
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3 “Hearsay is a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Pa.R.E. 801(c).
4 “Comment: Pa.R.E. 803.1(3) is similar to F.R.E. 803(5), but differs in the following ways:

1. Pa.R.E. 803.1(3) classifies recorded recollection as an exception to the hearsay rule in which the testimony of the
declarant is necessary, not as an exception in which the availability of the declarant is immaterial.

2. Pa.R.E. 803.1(3) makes clear that, to qualify recorded recollection as an exception to the hearsay rule, the witness
must testify that the record correctly reflects the knowledge that the witness once had. In other words, the witness
must vouch for the reliability of the record. The federal rule is ambiguous on this point and the applicable federal
cases are conflicting.

3. Pa.R.E. 803.1(3) allows the record to be received as an exhibit, and grants the trial judge discretion to show it to the
jury in exceptional circumstances, even when not offered by an adverse party. Pa.R.E. 803.1(3) is consistent with
Pennsylvania law. See Commonwealth v. Cargo, 444 A.2d 639 (Pa. 1982); Commonwealth v. Cooley, 398 A.2d 637 (Pa.
1979). Pa.R.E. 803.1”

5 F.R.E. 803 (5) provides as follows:

“The following are not excluded by the hearsay rule, even thought the declarant is available as a witness:

(5) Recorded recollection. – A memorandum or record concerning a matter about which a witness once had knowl-
edge but now as insufficient recollection to enable this witness to testify fully and accurately, shown to have been made
or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.
If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless
offered by an adverse party.”

6 The Pennsylvania Constitution provides in pertinent part; “In all criminal prosecutions the accused hath a right to be heard by
himself and his counsel, to demand the nature and cause of the accusation against him, to be confronted with the witnesses against
him, …” Pa. Const. Art. I, § 9

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

VOLUNTARY TAPED STATEMENT OF JOHN EVERETT
CCR # 14842-02     CASE H-395-02

VICTIM: RASHAN MALIK HARRIS
DATE: FEBRUARY 6, 2003

Transcribed from tape by Rose McMahon

LY Today is February 6, Thursday the year 2003. The time is 12:15. In the room is myself Detective Lee 
Yingling and Detective Hank Siemianowski with the Allegheny County Police Homicide Unit. Also in the 
room is John Everett. John can you state your name and spell it please?

JE John Domenic Everett, J-O-H-N, D-O-M-E-N-I-C, E-V-E-R-E-T-T

LY This is a voluntary taped statement given by Mr. Everett on what he observed on the night of February 28, 
2002 outside the Chez Lounge in Moon Township. Okay John in your words what did you observed that 
night?

JE I was sitting in my truck facing the highway. I was down there making a drug deal buying crack cocaine. 
And I was sitting in my truck I seen an argument come out the side door of the bar start spilling out into 
the street. I watched Cleve pull out a gun and threatened a man telling him I’m going to bustling on you and 
put a cap into you. It went across the street. I got nervous I was there trading weed for crack and I left.

LY Okay John. John, do you recall about what time that was on the 28th?

JE It was at night. It’s in the evening sometime. I couldn’t tell you exactly what time.

LY Okay. And you said you were in a truck....

JE Yeah

LY Describe the truck please?

JE It’s a gray like blue Dodge pick-up truck (inaudible)

LY Is that your vehicle or someone else’s?

JE It’s mine.

LY You said you were parked, can you tell me where you were parked in reference to the bar’? Do you know 
where the side door is at the bar?

JE I was on the side door but on the other side of the street facing the highway.

Appendix 1

JE Fifth Avenue…yeah and probably I say 40 feet back approximately. I was sitting back (inaudible). I don’t 
right to the door.

LY Okay. And you said that you heard Cleve say something to this other man something to the affect of…
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JE Put on in you or bust a cap into your head or something like.

LY And what did you interpret that to mean?

JE I’m going to shoot you.

LY Okay how did you…how were you able to hear that conversation if you were in the truck?

JE I had the radio on it was dark there’s not many cars in the road you could hear the voices clear.

LY Were your windows up or down?

JE The windows were down.

LY The windows were down in your vehicle and your heard this…heard this. Now you saw Cleve pull a hand
gun. Is that what you said?

JE Yes

LY Okay. Do you recall what hand Cleve had the gun in?

JE I’m pretty sure it was the right hand.

LY Okay. Do you recall what Cleve was wearing that night?

JE Dark baggy clothing.

LY Okay. How long have you known Cleve?

JE I’ve known Cleve for 3 good months.

RedactedLY And how do you know Cleve?

RedactedJE Through buying crack cocaine off of him (inaudible).

LY Okay. In those 3 months, how many times do you believe you had face-to-face contact with Cleve?

JE Probably close to 10 times.

LY Ten times. So you know him to see him?

JE Yes

LY Okay. You know his voice.

JE Yes

LY Okay and it was Cleve that definitely came out with this other man.

JE It was Cleve.

LY Were there any other people outside the bar?

JE There was a couple people up front. At the time, there were people were out there was confusion and...

LY Okay so Cleve draws this gun you leave the area.

JE I leave the area.

LY After he hear him making that statement.

JE I got scared. I got nervous.

LY Which way do you go when you leave?

JE I pull outside the bar I make a right hand turn like going in to Coraopolis and I go thru the right...there’s 
like a parking lot there. I get back on the boulevard and I head towards Sewickley.

LY Is that the park-n-ride?

JE Yeah that’s it.

LY Across the street.

JE I pulled in there.

RedactedLY Okay. You also relate to us an incident that occurred around Thanksgiving of the year 2002. Can 
you tell us about that incident?

RedactedJE There was Leo (inaudible) a friend of mine owed Cleve $50.00 and he told me if that he didn’t pay her
he had something for it. He showed me his gun and he put his hands in his pants tell that bitch I got some-
thing for her. And then I had another incident where he threatened me with a gun over weed in a car in a 
rented car that was taken out.... he had left after he had rented the car.

RedactedLY Did you actually see the gun? Did he actually pull the gun out?

RedactedJE No he didn’t pull it out but I seen it showing.

RedactedLY Okay and you took it seriously.

RedactedJE Of course
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LY How would you describe Cleve…the physical stature about how tall is he?

JE I would say 5'10, 5-11, 5'10....

LY Thin build…medium build

JE Thin to medium

LY Okay. Dark skin…light skin

JE He has darker skin

LY But you know him as Cleve.

JE Cleve that’s all I know him as Cleve…Cleveland I know they call him Cleveland.

LY All right. I don’t have any questions. Detective Siemianowski?

HS I heard you say that you saw two men exit the bar. One you identified as Cleve.

JE Uh..huh...

HS Do you know the identity of the second individual?

JE No I do not.

LY And you also told us earlier that you were at the bar several times that night.

JE Yes

LY Did you ever go into the bar or were you just outside?

JE I didn’t go in the bar. We would call. Either I would call or Patti would call come on down to do the truck
or the car so that night I had the truck. Because number one we didn’t have the car that night but I was
driving the truck. And they would know that I pulled down and see all that would come out. I would see 
them coming. They always come out the door. The door is right there. Their perception of time wasn’t too 
good any more, you know, they tell you to meet you in fifteen minutes you might be sitting there a half hour.

LY Okay. All right. That concludes the voluntary statement of John Everett. The time now is 12:22.

. . . . . . End of taped statement . . . . . .

Commonwealth of Pennsylvania v.
Gene Ralph Peck

Motion to Supress

No. CC 2009-10971. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, J.—July 1, 2010.

OPINION
The Defendant, Gene Ralph Peck, was charged by criminal information with three counts of Arson,1 one count of Risking a

Catastrophe,2 four counts of Recklessly Endangering Another Person3 and one count of Criminal Mischief.4 The defendant filed a
Motion asking the Court to Suppress oral and written statements he provided to Mt. Lebanon Police Detective Joshua Chops. A
hearing on the Motion was held before this Court on April 30, 2009. The Commonwealth presented testimony from Detective Chops.
The defendant testified on his own behalf.

FACTS
On April 29, 2009, at approximately 3:30 A.M., the defendant Peck reported a fire in a trash can outside a Mt. Lebanon apart-

ment complex. (HT 11).5 Detective Chops was assigned to investigate the fire when he came to work the morning of April 29. He
reviewed the report of the fire and noticed what he deemed inconsistencies in the defendant’s account of what he had witnessed.
At 3:00 p.m. on April 29, 2009, detective Chops called the defendant at his place of employment and told him that he needed to
come to the Mt. Lebanon Police Station to provide a statement about what he observed. (HT 13) Defendant Peck’s shift that day
was from around 8:00 a.m. to around 4:00 or 4:30 p.m. The defendant’s work shift ended at 4:30 p.m. He left work early, believing
that he was required to meet with Detective Chops before 4:00 p.m., when the Detective’s shift ended. He arrived at the Mt.
Lebanon Police Station around 3:30 p.m. April 29, 2009. (HT 13).

The Mt. Lebanon Police Department is located on the third floor of the Municipal building. The lobby is accessible from the ele-
vator, but the door between the lobby and Police Department offices is locked and visitors must be escorted through the door to
enter the police department. (HT 15-16). When the defendant arrived at the lobby, he was escorted through the secured entrance
by Detective Chops, who took the defendant to interview room.

The interview room is approximately ten foot by twelve foot with overhead florescent lighting, a table with a box of Kleenex
and two chairs (one padded arm chair and one stationary folding metal chair). The arm chair was positioned against the wall fac-
ing the door, and the folding metal chair was positioned with the back to the door, and facing the arm chair. The two-way mirror
was directly in front of the folding metal chair, and was visible to individuals sitting in that chair. As you walk in the door, the two-
way mirror is on the left side. There are also three windows on the right side of the doorway, on the same wall as the door. These
windows enable individuals to see in, as well as out of, the interview room. (HT 18).

Detective Chops sat in the arm chair facing defendant Peck with his back to the two-way mirror, and defendant Peck sat in the
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folding metal chair facing Detective Chops and the two-way mirror. The door to the interview room was closed during the interro-
gation. (HT 19). The interrogation of the defendant was not recorded. Detective Chops took handwritten notes, but had destroyed
those notes shortly after preparing the written report of the interrogation. (HT 38).

Detective Chops began his interrogation of the defendant by trying to build a rapport with him by asking him general biogra-
phical questions, about his name, address, height, weight. He then asked more personal questions, about the defendant’s likes, dis-
likes, hobbies, jobs, and things of that nature. This portion of the interrogation took between 15 and 20 minutes. (HT 22). He
explained to the defendant that he was free to leave and stop answering any questions.

At this point, the interrogation became one of fact finding. He was asking the defendant questions about what he saw the pre-
vious evening. (HT 23). During this portion of the interrogation, he believed that the defendant’s account was inconsistent. He
stated that they were the same inconsistencies he detected in the report filed by the officer who responded to the scene of the
fire. (HT 23). Detective Chops was asked when his view of the defendant changed “…from that of witness to suspect?” (NT35).
He responded:

Through the initial interview — like I said, the initial interview was fact finding. It was trying to determine what he
as the reporting party and what he as a witness saw and did. As Mr. Peck was explaining how he initially saw the fire
and what he did once he saw the fire, those statements changed. Initially it started out as he saw the fire while driv-
ing. He informed me he was driving to the Mt. Lebanon Fire Department because he could not sleep and he figured,
well, if I can’t sleep, I might as well go into the fire department and get some hours for my volunteer time.

(HT 35). Detective Chops explained that although the defendant ceased being a witness and became a suspect at this time, he did
not advise him of his constitutional rights because he was not in custody.

Detective Chops left the interrogation room briefly after the initial interview.6 When he returned and resumed the interroga-
tion, his demeanor changed. He shut the door and told the defendant that there was a problem because of the inconsistencies. (HT
50, 65). He leaned into the defendant when talking to him. (HT 50, 67). He suggested that the defendant was lying. (HT 50). He
told the defendant, falsely, that his vehicle was seen leaving the area of the fire. (HT 52, 67). In addition, he posed what he termed
“hypotheticals” to the defendant which suggested that the defendant had been seen by the six residents of the building throw the
match that lit the fire and that they would be able to identify him in a photo array. (HT 52, 67). Because the detective was a police
officer, the defendant believed him when he told him of the witnesses who could identify him. Detective Chops also told the defen-
dant that he had enough evidence to arrest him and that it would look better if the defendant simply confessed to throwing the
match into the garbage can, that it would make him look like just a stupid kid. (HT 69). The defendant believed that he was not
free to leave at this point; that he would be arrested after he completed his statement. (HT 69).

The defendant claimed he provided the oral and written statements admitting that he had started the fire because Detective
Chops said it would be easier on him because he would be charged with a lesser offense. (HT 70). He also said that he believed
that he was going to be placed under arrest. (HT 70). After he wrote out the statement he asked if he could turn his cell phone on
so he could call his mother to tell her he was under arrest. (HT 71).

On cross-examination defendant Peck stated that he had seen Law & Order and he was familiar with Miranda rights. He knew that
he had the right to remain silent, the right to an attorney, and that anything he said may eventually be used against him. (HT 77).

DISCUSSION
In Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966). The United States Supreme Court set forth what police must do to

assure that a suspect in a criminal matter recognizes the rights that he enjoys: The Court wrote:

Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does
make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or
appointed. The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly
and intelligently. If, however, he indicates in any manner and at any stage of the process that he wishes to consult with
an attorney before speaking there can be no questioning. Likewise, if the individual is alone and indicates in any man-
ner that he does not wish to be interrogated, the police may not question him. The mere fact that he may have
answered some questions or volunteered some statements on his own does not deprive him of the right to refrain from
answering any further inquiries until he has consulted with an attorney and thereafter consents to be questioned.

Id. at 444-445. The Fifth Amendment of the United States Constitution does not specifically mandate that Miranda be administered.
However, it does provide an enforcement mechanism for the preservation of the self incrimination right guaranteed by that
Amendment, which states: “…nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law…” U.S. Const. amend. V.

In situations where an interview with an individual is considered to be “custodial” in nature, Miranda warnings must be admin-
istered. The reasonable person standard applies in determining whether interview situations are custodial in nature. Specifically,
it must be determined “Whether he [the defendant] is physically deprived of his freedom in any significant way or is placed in a
situation in which he reasonably believes that his freedom of action or movement is restricted by such interrogation.”
Commonwealth v. Busch, 713 A.2d at 100. Failure to administer Miranda warnings may result in suppression of statements made
or evidence obtained. To trigger Miranda warnings, there must be both custody and interrogation. In this case, there is no dispute
that there was an interrogation. Nor is it disputed that the interrogation, at least initially, was non-custodial. The merit of the defen-
dant’s Motion turns on whether, at some point during the interrogation, it became custodial.

The test for determining whether a suspect is being subjected to custodial interrogation is whether he or she “is physically
denied of his [or her] freedom of action in any significant way or is placed in a situation in which he reasonably believes that his
freedom of action or movement is restricted by the interrogation.” Commonwealth v. Gibson, 720 A.2d 473, 480 (Pa. Super. 1998).
“The standard for determining whether police have initiated a custodial interrogation or an arrest is an objective one, with due
consideration given to the reasonable impression conveyed to the person interrogated rather than the strictly subjective view of
the troopers or the person being seized.” Commonwealth v. Edmiston 634 A.2d 1078, 1085-86 (Pa. 1993). “Whether an encounter is
deemed ‘custodial’ must be determined with reference to the totality of the circumstances.” Id. at 1086. The factors to be consid-
ered when evaluating whether an encounter is custodial are: the basis for the detention; the location; whether the suspect was
transported against his will; how far, and why; whether restraints were used; the show, threat, or use of force; and the methods of
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investigation used to confirm or dispel suspicions.
Here, defendant stated that the tone of the interview at the beginning was “very friendly and laid back, and that Detective

Chops did not raise his voice or violate his space, or make any accusations.” At that time, he knew he was free to leave, and that
he was not under arrest. However, when Detective Chops returned to the interrogation room after having left for a few minutes
after the defendant completed his initial interview, during which he denied any culpability, the detective’s demeanor was more
accusatory. The detective seemed “annoyed” and became more aggressive in his questioning, placing his elbows on the table
and leaning towards the defendant. He accused the defendant of lying, told him that there were inconsistencies, but refused to
say what they were. The detective made false statements implying that there were witnesses who could identify the defendant
or who saw his vehicle leaving the scene of the fire. When he told Detective Chops that it wasn’t him, he was told to quit lying,
and that the detective had enough evidence to arrest him but that it would be easier if he just confessed. The defendant then
confessed because Detective Chops told him it would be easier if he did and that he was led to believe that he would be charged
with a lesser offense.

All of this occurred as the defendant, a young man barely out of high school, was alone with an armed police officer in a closed
interrogation room in a secured portion of the municipal building. He was summoned to the police department in the middle of his
work day. He believed that he had to appear immediately and left work early to do so. Upon arriving, he had to be let into the
secured portion of the police department by the detective who summoned him. Although the detective testified that the door could
be opened from the inside without the assistance of an officer, there is no indication that the defendant knew this. The defendant
never left the interrogation room during the one and one half hour interrogation. He believed, once the detective’s demeanor
changed and became more aggressive, that he was no longer free to leave. This change in demeanor occurred at the time the detec-
tive determined that the defendant had become a suspect.

The “reasonable impression conveyed” to this defendant by Detective Chops was that the detective believed that the
defendant had set the fire, that he had witnesses who placed the defendant and his vehicle at the scene, that the detective
knew the defendant was lying and that the interrogation would end with an arrest. A reasonable person, particularly a young
man with no experience in the criminal justice system, would believe that his freedom of action was severely curtailed prior
to the defendant making his admissions. It was not unreasonable for the defendant to conclude, based on the detective’s com-
ments about the six witnesses, the presence of his vehicle at the scene, the inconsistencies in his statements, that he was not
free to leave. Although it is not disputed that at the outset the defendant was told that he was free to leave, there is nothing
in the record indicating that that was ever conveyed to him after the detective determined he was a suspect and treated him
as such.

The test for when an interrogation become custodial is an objective test which “focuses on whether the individual being inter-
rogated reasonably believes that his freedom of choice is being restricted, not on the subjective intent of the law enforcement offi-
cer interrogator.” Commonwealth v. Page, 965 A.2d 1212, 1218 (Pa. Super. 2009). The Court concludes that the defendant reason-
ably believed that his freedom of choice was restricted at the point that the detective advised the defendant that he thought he was
lying and suggested to him that there was substantial evidence of his involvement.

In Commonwealth v. DiStefano, 782 A.2d 574, 579 (Pa. Super. 2001), the Superior court reversed a lower Court decision to deny
suppression of a statement given in a murder case. The Superior Court summarized the reasons for the suppression court’s denial
of the Motion:

The suppression court found that appellant was not subjected to a custodial interrogation for the following reasons: 1)
at one point during the interrogation, after the tone of the interview had turned accusatory and confrontational, one
of the officers told appellant that if he was not going to tell the truth, he might as well leave; 2) appellant was twice
told that he was not under arrest; 3) appellant came to the barracks voluntarily; 4) appellant was not hand-cuffed or
isolated in a holding area; 5) appellant was given beverages and bathroom breaks; 6) the door to the interview room
was closed but not locked; and 7) appellant did not himself believe he was in custody because at one point he asked if
he could leave

at 580. The Superior Court did not disturb these findings, but held that the totality of the circumstances established that “…the
police action physically and psychologically deprived appellant’s freedom of movement and choice in a significant way and con-
stituted a custodial interrogation.” Id., at 580. The only difference between those facts and the instant case is the length of the inter-
rogation. The Court does not consider that a significant difference since in both cases, the length of the interrogation was wholly
dependent upon when the defendant made the inculpatory statement. In both cases, the interrogation ceased when the officers
secured what they were seeking to obtain: a confession.

The interview situation in DiStefano was very similar to that of defendant Peck. The room was 15' x 15'; the defendant was
accompanied by police officers the entire time except for 3 brief breaks in questioning and four bathroom breaks; the defendant’s
car keys were taken to conduct a consensual search of his vehicle. Id. Defendant was also asked to propose hypothetical situations
as to how he thought the murder had occurred.

In DiStefano, the interview became accusatorial and confrontational when the defendant denied his involvement in response to
hypothetical factual situations posed by the officers. The officers told him that they thought he was lying, that he was the person
in the hypotheticals who killed the victim. Id. at 579. When the defendant then expressed concerns that if he told the truth he would
not be able to finish school, he was told that if he confessed he would still be able to finish school. In essence, they told him that it
would be easier on him if he confessed, much like this defendant was told that “…it would be easier on me, I would be charged
with a lesser offense…” if he gave a statement.

In the instant case here, the interview room was similarly sized, the defendant was in the presence of an armed police offi-
cer the entire time; there were two or three brief breaks in questioning and the defendant’s keys were surrendered so a consen-
sual search of his car could be performed. The detective also presented the defendant with what the detective described as “a
hypothetical” suggesting that the detective had a witness or witnesses who saw him and/or his vehicle at the scene of the fire.
(HT 55).

The interrogation of the defendant became custodial before he made his oral and written inculpatory statements. Although he
was not under formal arrest and had been advised that he was not under arrest at the beginning of the interrogation, the defendant
only gave his inculpatory statement after Detective Chops told him that he had a witness who saw his vehicle at the scene, and sev-
eral witnesses who saw him throw a lit match in the garbage can, and that if he confessed it would be easier on him. At that point,
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he believed, as any reasonable person would also believe, that he was going to be arrested, and that he no longer possessed the
freedom of movement to leave the police station. At this point, the voluntary, non-custodial interview had become a custodial inter-
rogation and the defendant should have been advised of his rights pursuant to Miranda. Because that was not done, his oral and
written statement must be suppressed.

BY THE COURT:
/s/Manning, A.J.

Date: July 1, 2010

ORDER OF COURT
AND NOW, this 1st day of July, 2010, it is ORDERED that the Defendant’s Motion to Suppress is GRANTED.
The Commonwealth shall be granted a continuance of 30 days to determine how they intend to proceed.

BY THE COURT:
/s/Manning, A.J.

1 18 Pa. C.S.A. § 3301 (a) (1) (i); 18 Pa. C.S.A. § 3301 (c) (2) and 18 Pa. C.S.A. § 3301 (e) (1).
2 18 Pa. C.S.A. § 3302 (b).
3 18 Pa. C.S.A. § 2705.
4 18 Pa. C.S.A. § 3304 (a) (1).
5 Numbers in parentheses preceded by the letter “HT” refers to pages of the transcript of the hearing on the defendant’s Motion
to Suppress held on April 30, 2010.
6 The defendant stated that detective left for ten or fifteen minutes, at most. Detective Chops could not recall if he left the room the
two times he described in his direct testimony or three times, as the defendant testified. He acknowledge, however, that he may
have left the room this additional time. (HT 64, 84).

Commonwealth of Pennsylvania v.
Raymond Crumby

Sentencing

No. CC 2007-09949. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 15, 2010.

OPINION
Before the Court is the Defendant’s July 9, 2010, Concise Statement of Matters Complained of on Appeal. Mr. Crumby

(“Crumby”) makes three claims. First, the suppression court erred when it ruled there was reasonable suspicion to support
Crumby’s seizure by law enforcement. Second, the suppression court erred by ruling there was sufficient justification to execute
a search warrant at night. Third, the sentence is illegal because it exceeds the statutory maximum. This Court can only address
the third claim as this case was transferred after a different jurist ruled on suppression and other motions.1

Crumby was convicted at Count Two in this multi count Information. That count charged him with possessing a firearm when
he was previously convicted of an offense which made him ineligible to possess a firearm. 18 Pa.C.S. Section 6105(a)(1) and (b).
The Information set forth the grading of this crime as a Felony 2. The charging document is consistent with the penalty provision
provided in Section 6105(a.1)(1) which establishes a gradation of a “felony of the second degree.” 18 Pa.C.S. Section 6105(a.1)(1).
The maximum penalty for a felony of the second degree is “not more than ten years.” 18 Pa.C.S. Section 1103(2); see also, 18 Pa.C.S.
Section 106(b)(3).

Crumby’s sentence at Count 2 was three (3) to six (6) years followed by a consecutive probation of six (6) years. Sentencing
Order (April 8, 2010). The aggregate aspect of this sentence is 12 years.

The question becomes - is this 12 year sentence an illegal sentence? The answer is, yes it is. In Commonwealth v. Nickens, 393
A.2d 758 (Pa. Super. 1978), the Court held that each part of the sentence should be read as an alternative sentence and the total
period of the sentence should be looked at to determine if the sentence set by the court exceeded the maximum allowable by law.
In Commonwealth v. Perkins, 448 A.2d 70 (Pa. Super. 1982), the trial court imposed 3 years of incarceration followed by 4 years of
probation for a crime with a maximum penalty of 5 years. Perkins held the sentence was illegal because the total time of punish-
ment, 7 years, exceeded the maximum of 5 years.

Based upon this body of law, the Court’s total sentence of 12 years was not a proper sentence as it exceeded the statutory max-
imum. While the sentence was greater than the law allowed, the Court is not of the opinion that the matter needs remanded just
for the sake of imposing a consecutive 4 years probation. It is clear from the Court’s sentence and the underlying facts it heard in
this non-jury trial and at sentencing, that Crumby needs to be supervised for a significant period of time upon leaving a jail cell.
The Superior Court should simply modify the probationary term to 4 years as this change does not upset this Court’s overall sen-
tencing scheme.

BY THE COURT:
/s/Williams, J.

1 By way of a July 14, 2010 letter addressed to my colleague, The Honorable Lester G. Nauhaus, he was made aware of the accu-
sation of error associated with his suppression ruling.
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Commonwealth of Pennsylvania v.
Todd E. Schutzues

Sentencing

No. CC 1999-11106. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—July 19, 2010.

OPINION
Defendant, Todd E. Schutzues, was charged at CC: 199911106, with: Count 1 - Rape, 18 Pa.C.S. §3121; Counts 2 and 3 -

Involuntary Deviate Sexual Intercourse, 18 Pa.C.S. § 3123; Count 4 - Aggravated Indecent Assault, 18 Pa. C.S. §3125; Count 5 -
Indecent Assault, 18 Pa.C.S. §3126; Count 6 - Endangering the Welfare of Children, 18 Pa.C.S. §4304; and Count 7 - Corruption of
Minors, 18 Pa.C.S. §6301. Counts 3, 4, and 5 were dismissed. On October 9, 2001, the defendant was sentenced on the remaining
counts to three and one half (3 1/2) years to seven (7) years, plus seven (7) years of probation at Count 1, and guilty without fur-
ther penalty at Counts 2, 6, and 7. Among the terms of the defendant’s probation was the requirement that he have no contact with
minors. On May 1, 2007, this court held a Probation Violation Hearing and found that the defendant had violated his probation by
having contact with minors. The defendant’s probation was revoked and the defendant was sentenced to ten (10) to twenty (20)
years at Count 1, ten (10) to twenty (20) years at Count 2, two and one half (2 1/2) to five (5) years at Count 6, and two and one half
(2 1/2) to five (5) years at Count 7 with each sentence to run consecutively. The defendant’s Motion for Reconsideration of Sentence
was denied and the defendant filed a timely Notice of Appeal. In his Pa. R. App. P. 1925(b) statement, the defendant alleged that:

I. This court did not have jurisdiction to sentence the defendant as a probation violator.

II. This court committed an abuse of discretion in the sentence imposed upon the defendant at the conclusion of his
Gagnon II hearing.

The Superior Court of Pennsylvania, in a memorandum issued July 29, 2009, found no merit in the defendant’s first claim, stat-
ing that this court had appropriate jurisdiction to sentence the defendant for his probation violations. However, the Superior
Court did find merit in the defendant’s allegation that this court had not provided evidence of careful consideration of all rele-
vant factors in fashioning the defendant’s sentence. As such, the Superior Court vacated the defendant’s May 1, 2007, sentencing,
which was imposed by this court, and remanded the case for re-sentencing consistent with the Order of the Superior Court, a
hearing for re-sentencing was held on February 9, 2010. The defendant was sentenced to the same period of incarceration as out-
lined in his prior sentencing hearing. In addition, this court placed on record specific reasons supporting its decision to impose
such a sentence.

Following re-sentencing, the defendant filed this timely appeal. In his Pa. R. App. P. 1925(b) statement, the defendant alleges
the following errors:

I. This court imposed an illegal sentence at CC: 199911106 Count 2, as it lacked authority to amend its previous verdict
of guilty with no further punishment, which became final and irrevocable on November 9, 2001.

II. This court imposed an illegal sentence at CC: 199911106 Count 6, as it lacked authority to amend its previous verdict
of guilty with no further punishment, which became final and irrevocable on November 9, 2001.

III. This court imposed an illegal sentence at CC: 199911106 Count 7, as it lacked authority to amend its previous verdict
of guilty with no further punishment, which became final and irrevocable on November 9, 2001.

IV. The defendant’s due process rights under U.S. Constitution Amendment XIV and Pa. Constitution Article One §9
were violated because the court lost jurisdiction to re-sentence on counts 2, 6, and 7 of CC 199911106 on November 9,
2001.

V. The defendant’s due process rights under U.S. Constitution Amendment XIV and Pa. Constitution Article One §9
were violated because he was not given fair warning of the maximum possible sanction that may be imposed on him on
counts 2, 6, and 7 of CC 199911106, should he be found to be in violation of his probation.

After review, this court agrees with the defendant with respect to Errors I, II, and III. The Pennsylvania Criminal Statutes state
that, “If in the light of all the circumstances, probation would be appropriate under section 9722 (relating to order of probation),
but it appears that probation is unnecessary, the court may impose a sentence of guilty without further penalty.” 42 Pa.C.S. §9723.
A determination of guilt without further imposition of penalty constitutes a final, appealable order. Commonwealth v. Rubright, 414
A.2d 106 (Pa. Super. 1980). A trial court may alter or modify a final order within thirty days after its entry, if no appeal is taken.
42 Pa.C.S.A. § 5505; Commonwealth v. Quinlan, 639 A.2d 1235 (Pa.Super. 1994). Once the thirty-day period for altering or modify-
ing sentence is over, the trial court loses power to alter its orders. Commonwealth v. DaSilva, 655 A.2d 568 (Pa. Super. 1995);
Commonwealth v. Quinlan, supra.

The case of Commonwealth v. Smith, 678 A.2d 1206 (Pa. Super. 1996), recently clarified and reaffirmed in Commonwealth v.
Williams, 2010 WL 2473274 (Pa. Super. 2010), is controlling. In both Smith and Williams the Superior Court found a probation rev-
ocation court does not have the authority to re-sentence an offender on a final guilt-without-punishment sentence after the period
for altering or modifying the sentence has expired, Commonwealth v. Smith, 678 A.2d 1206 (Pa. Super. 1996); Commonwealth v.
Williams, 2010 WL 2473274 (Pa. Super. 2010). As such, this court requests the Superior Court to remand this case for re-sentenc-
ing consistent with this Opinion.

Date: July 19, 2010
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J.W. v. J.R.W., Sr., Gina M. Pietosi, and Carolyn Bonasorte
Custody—Pending Custody and Dependency Actions

1. Child was born November 29, 2006. On July 20, 2009, child was adjudicated dependent and placed with maternal grandmoth-
er. At a placement review on January 8, 2010, mother and father were granted visitation, with father’s visitation to be supervised
by paternal grandmother.

2. Paternal grandmother sought to intervene in dependency proceedings to obtain visitation of the child, and was ordered that
she could pursue custody rights. Paternal grandmother subsequently filed a custody complaint and obtained an order for
Generations education and mediation.

3. On June 30, 2010, maternal grandmother presented a motion to strike/preliminary objections to paternal grandmother’s cus-
tody complaint, arguing that since the child was subject to a juvenile court dependency proceeding, the custody litigation needed
to be placed on hold. Paternal grandmother argued that she had standing to pursue custody, and that the grandparent standing law
contemplated that custody and dependency could proceed concurrently.

4. The court framed the issues as follows: does paternal grandmother have standing to participate in a dependency proceeding?
If paternal grandmother does not have standing to participate in the dependency action, can she proceed in custody? If so, can cus-
tody litigation proceed during the pendency of a dependency proceeding?

5. The court determined that paternal grandmother did not have standing to participate in the dependency proceeding because
she had neither legal nor in loco parentis custody of the child, nor was her care, custody and control at issue in the dependency
pursuant to the holding of In re L.C. II, 900 A.2d 378, 380 (Pa.Super. 2006).

6. Citing R.M. v. Baxter, 777 A.2d 446 (Pa. 2001), the court concluded that paternal grandmother had standing to pursue custody
because said standing was automatic.

7. The trial court stayed the custody action, following P.T. & K.T. v. M.H., 953 A.2d 814 (Pa.Super. 2008) which held that it is inap-
propriate to allow custody litigation to proceed simultaneously with dependency proceedings because of judicial economy.

8. The court further ordered that paternal grandmother shall be given notice of all dependency proceedings, and stated that it
intended to call paternal grandmother as a witness in the next review hearing and explore whether visitation will be in the child’s
best interest.

(Sally R. Miller)
Licia Iannuzzi for Allegheny County Office of Children, Youth, and Families.
Amanda Franzen, guardian ad litem.
Luke Kelly for Plaintiff.
David Gilliand for Mother (Dependency).
Joseph Chester for Father (Dependency).
Jan Ira Medoff for Defendant Bonasorte.
Defendant J.R.W. Sr., pro se.
Defendant Pietosi, pro se.
FD 07-1565-003.  JV 09-001171.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—July 12, 2010.

Gary Carter v.
Chuan Williams

Equitable Distribution—Contempt—Refinance/Sale of Marital Residence

1. Parties were before the master on the sole issue of the marital residence which Wife previously had agreed to refinance to
remove Husband’s name from the mortgage. Wife had been unable to do so because of her own credit history, so she had agreed
to list the property for sale, but there were no offers.

2. There was testimony at the hearing from the real estate agent that he had listed the house for the approximate mortgage bal-
ance; and from Husband who said he was unable to secure a mortgage to buy his own house because he is still on the mortgage for
the former marital residence.

3. The Master found that Wife had acted in good faith and that her finances were the reason for her inability to obtain a new
loan. She directed Wife to continue to pursue options to release Husband from the mortgage.

4. Husband filed exceptions, arguing that the Master should have set a firm deadline for selling the residence and sanctions if
she failed to do so, such as giving ownership of the house to Husband.

5. The court agreed with the Master’s conclusion but also remanded to end the status quo. The court opined that the Master
could consider setting a deadline for Wife to comply, or giving Husband authority to work with the mortgage lender. The court left
it to the Master to determine whether she needed a hearing to devise a solution.

C A P S U L E  S U M M A R I E S
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6. The court also denied Husband’s motion to join the mortgage company as an additional party. The court concluded since it
could not order the mortgage company to refinance, Wife would incur additional legal fees with no possibility of relief.

(Sally R. Miller)
Gary Kalmeyer for Plaintiff.
Cathy L. Brannigan for Defendant.
F.D. 95-6281-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—July 8, 2010.
Memorandum and Order of Court

In the Interest of: I.G., Minor
Appeal of: I.G.

Adoption—Post Termination Custodial Time

1. Child was born July 5, 2007, and was placed in a foster home a day later. Shortly thereafter the child was adjudicated depend-
ent. On January 16, 2008, the court granted CYF’s motion to allow the agency to place the child in a pre-adoptive home.

2. On August 5, 2009, CYF filed petitions to terminate the rights of mother and the unknown father. On April 30, 2010, the court
conducted a hearing at which mother, the CYF caseworker, and Dr. Neil Rosenblum, the court-appointed psychological evaluator,
testified. The Court made findings of fact and conclusions of law on the record, terminating parental rights, but ordering that
mother would have supervised visits once per month. The court eventually signed the decrees terminating parental rights on May
4, 2010.

3. Both CYF and the guardian ad litem objected to the provision giving mother supervised visitation. The court affirmed its deci-
sion, but informed all parties that they could present motions regarding the visitation provision. On June 1, 2010, the guardian ad
litem filed a fast track appeal with the Superior Court.

4. In reaffirming its decision to permit mother to continue with supervised visitation, the court stated that it had relied on the
testimony of Dr. Rosenblum in making its ruling. Dr. Rosenblum had testified that the visitation was not inconsistent with adop-
tion and would permit mother to have closure. Dr. Rosenblum also stated that it was in the child’s best interest to allow some vis-
itation when there had been a pre-existing relationship.

(Sally R. Miller)

Barbara Hanley for Allegheny County Office of Children, Youth and Families.
Raymond Sanchas for Mother.
Cynthia B. Moore, guardian ad litem.
CYF 139 of 2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Division.
Wecht, A.J.—June 24, 2010.
872 WDA 2010.
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Lloyd Sebek v.
William Pardini

Substitute Parties

No. GD 07-11519. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—July 12, 2010.

OPINION
This Opinion explains the March 8, 2010 Order of Court that dismisses Plaintiff ’s Second Amended Complaint.
On June 9, 2005 Lloyd Sebek (“Plaintiff ’) was a passenger in a car that was struck from behind by a vehicle operated by Luke

Pardini. Luke Pardini is the son of William Pardini (“Defendant”). Defendant is the owner of, and carries the insurance policy on
the vehicle Luke Pardini was operating at the time of the alleged accident. On November 23, 2006 Luke Pardini died unexpected-
ly and intestate.

On June 1, 2007 Plaintiff filed a Praecipe for Writ of Summons against William Pardini and Luke Pardini. On February 21, 2008,
an Estate was opened for Luke Pardini and Defendant was named as the Administrator of his son’s estate. Before filing a
Complaint, Plaintiff presented this Court with a Motion to Amend the Caption and/or Substitute a Party. Plaintiff ’s Motion sought
to amend the caption in this case to read “Lloyd Sebek, Plaintiff, v. William Pardini, individually, and as Administrator for the
Estate of Luke Pardini.” On March 18, 2008 Judge Christine Ward of this Court signed an Order that denied Plaintiff ’s Motion to
Amend the Caption and deleted Luke Pardini’s name from the caption. This order also entered a Rule upon Plaintiff to show cause
why the Estate of Luke Charles Pardini should be substituted as a party defendant.

Upon completion of depositions regarding the Rule, Argument on the Rule was heard on January 23, 2009. On March 27, 2009
Judge Judith Friedman of this court issued a Memorandum and Order of Court denying Plaintiff ’s Motion to Amend Caption and/or
Substitute Parties. The Memorandum explained that the Court did not find the evidence sufficient to establish with clear and con-
vincing evidence, or even with a preponderance of the evidence, that Plaintiff was “actively misled” by concealment of the death
of Luke Pardini.

On July 28, 2009, Plaintiff proceeded to file his Complaint with the caption, “Lloyd Sebek, Plaintiff v. William Pardini,
Administrator for the Estate of Luke Charles Pardini.” On August 14, 2009 Defendant filed Preliminary Objections to Plaintiff ’s
Complaint. Plaintiff filed an Amended Complaint on August 24, 2009. On January 28, 2010 the parties entered a Stipulation that
Defendant did not object to Plaintiff filing a Second Amended Complaint. On January 28, 2010 Plaintiff filed his Second Amended
Complaint.

Defendant filed Preliminary Objections to Plaintiff ’s Second Amended Complaint on February 3, 2010, and I heard argument
on Defendant’s Preliminary Objections on March 8, 2010. On March 8, 2010 I sustained Defendant’s Preliminary Objections and
dismissed Plaintiff ’s Second Amended Complaint. On April 7, 2010 Plaintiff filed a Notice of Appeal, appealing the March 8, 2010
Order to the Superior Court of Pennsylvania. On April 15, 2010 I directed Plaintiff to file a Concise Statement of the Errors
Complained of on Appeal (“Concise Statement”), and Plaintiff filed his Concise Statement on May 6, 2010. Plaintiff ’s Concise
Statement alleges eight points of error. Each point will be addressed in this Opinion.

Plaintiff ’s first four allegations of error relate to the initial March 18, 2009 Order that was issued before the filing of the
Complaint. Specifically, Plaintiff ’s first and second allegation of error are that he was improperly prohibited from amending the
caption to read “Lloyd Sebek, Plaintiff v. William J. Pardini, individually, and as Administrator for the Estate of Luke Pardini.”
Plaintiff ’s request was not denied in error. Plaintiff may attempt to argue that he is merely attempting to substitute the represen-
tative of the Estate of Luke Pardini in the caption of this case; however, that is inappropriate. It is well established Pennsylvania
law that a dead person cannot be a party to an action. Valentin v. Cartegena, 375 Pa.Super. 493, 544 A.2d 1028, 1029 (1988). In fact,
an attempt to commence a lawsuit against a dead person is a nullity. Id. at 1029. As the facts above detail, the litigation in the case
at bar was not commenced until after the death of Luke Pardini; therefore, no valid cause of action was ever brought against Luke
Pardini. Because a cause of action was never properly brought against Luke Pardini, another party cannot be substituted for him.
“It follows that plaintiff ’s attempt to substitute as a party the personal representative [of decedent is]…also invalid and of no
effect…[decedent] had never been a party to the action…there was no party defendant for whom [decedent’s wife], as personal
representative, could be substituted.” Valentin at 1029.

Plaintiff may also try to argue that he is simply substituting William Pardini in a representative capacity for William Pardini in
an individual capacity. This is also inappropriate. Although service was properly made on Defendant, and he is properly a party to
this action, Plaintiff cannot attempt to change the capacity in which he is suing Defendant. Plaintiff ’s attempt to change the capac-
ity in which he is suing Defendant came after the statute of limitations had run on the cause of action and is impermissible.1 “…[I]t
is elementary that…a party in a different capacity, cannot be brought on the record after the statute of limitations has become a
bar.” Miller v. Jacobs, 361 Pa. 492, 65 A.2d 362, 365 (1949). Specifically, “…a change of the defendant from a representative to an
individual capacity, or vice versa, cannot be made after the statute of limitations has run, for it involves a change of parties.” Id.
at 365 citing, Barrett v. First Mechanics National Bank, 133 Pa.Super. 366, 370, 3 A.2d 36, 38. Therefore, Plaintiff was properly pro-
hibited from amending the caption.

Plaintiff ’s third allegation of error is that it was incorrect to dismiss Luke Pardini as a defendant and to delete his name from
the caption. As explained more thoroughly above, a lawsuit cannot be brought against a dead person; therefore, Luke Pardini was
never a party to this action and deletion of his name from the caption was not an error.

Plaintiff ’s fourth allegation of error is that it was incorrectly determined that “the Estate of Luke Pardini” is a new party
to this action. Clearly, Luke Pardini was never a party to the action at bar; therefore, his Estate cannot be substituted as the
defendant, as there is no defendant to substitute. Ehrhardt v. Costello, 437 Pa. 556, 264 A.2d 620, 622-23 (1970). Logically it
follows that if a party, who is not already a party to an action, is not being substituted, than it is being added as a new party.
However, the determination of whether the Estate of Luke Pardini is a new or substituted party is irrelevant, because as estab-
lished previously in this Opinion, substitution for Luke Pardini as a party to this action is also impossible. Therefore, there is
no error.

Plaintiff ’s fifth and sixth allegations of error are that the Memorandum and Order denying his Motion to Substitute a Party were
erroneous. As explained earlier in this Opinion, substitution of “William Pardini, Administrator for the Estate of Luke Pardini” is
improper, and Plaintiff ’s Motion was not denied in error.
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Plaintiff ’s seventh allegation of error is that the finding that Plaintiff and his counsel were not “actively misled” by Defendants
and/or their representatives as to the death of Defendant Luke Pardini was incorrect. Plaintiff bears the burden of proving, with
clear and convincing evidence, that fraud or concealment has occurred. Nesbitt v. Erie Coach Company, 416 Pa. 89, 204 A.2d 473
(1964). Plaintiff may first argue that he was misled by Defendant’s insurance company as to Luke Pardini’s death, because the
insurance company never informed Plaintiff or his counsel of Luke Pardini’s death. However, the Pennsylvania Superior Court
found that “an insurance carrier’s failure to inform [plaintiff] that the defendant had died was not fraudulent concealment.” Lange
v. Burd, 2002 Pa.Super. 158, 800 A.2d 336, 339-40. The Lange Court held that the insurance carrier was “under no duty to inform
the appellants of the status of their insured.” Id. at 340. Plaintiff may also try to argue that he was actively misled by Defendant,
because when Defendant accepted service on Luke Pardini’s behalf, he failed to tell the Sheriff of Luke Pardini’s death. However,
this silence does not amount to concealment. In a factually similar case, the Pennsylvania Superior Court determined that when
the wife of a decedent accepted service on his behalf and she failed to tell the Sheriff of his death, that was insufficient to estab-
lish fraudulent concealment of her husband’s death. Montanya v. McGonegal, 2000 Pa.Super. 213, 757 A.2d 947, 950. Regarding
concealment, the Court said that “mere silence or nondisclosure is insufficient.” Id. at 950. Therefore, the determination that
Plaintiff was not actively misled was correct.

Finally, Plaintiff alleges that Defendant’s Preliminary Objections to Plaintiff ’s Second Amended Complaint were sustained in
error, and his Second Amended Complaint was dismissed in error. Plaintiff ’s Second Amended Complaint is filed solely against
Defendant. Plaintiff ’s Second Amended Complaint only contains a count in negligence relative to the actions of Luke Pardini.
Therefore, Plaintiff ’s Second Amended Complaint states no cause of action against Defendant and his Second Amended Complaint
was not dismissed in error.

BY THE COURT:
/s/Hertzberg, J.

1 The Statute of Limitations of two years under 42 Pa. C.S.A. §5524 actually was extended by one year after the date of death of
Luke Pardini, since his death occurred within one year of the limitations period under 42 Pa. C.S.A. §5524. See 20 Pa C.S. §3383.
Hence, Plaintiff actually had until November of 2007 to substitute the proper party for Luke Pardini, but Plaintiff failed to do so
until 2008.

Regina Williams v.
Housing Authority of City of McKeesport

Public Housing

No. SA 10-0196. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—August 4, 2010.

OPINION
This Opinion explains the May 5, 2010 Order of Court, which granted Regina Williams’ (Plaintiff) Statutory Appeal, and admit-

ted her to the low-income public housing program provided by the McKeesport Housing Authority (Defendant). Defendant has
appealed this Order to the Commonwealth Court of Pennsylvania.

On March 10, 2009, Plaintiff applied for public housing from Defendant. Defendant obtained a credit report on Plaintiff and
based upon the information in that report, rejected her application for the low-income public housing program. On October 27,
2009 Defendant notified Plaintiff by letter of her rejection from the program. Plaintiff requested a hearing to appeal the rejection,
and on November 19, 2009 an informal hearing on Plaintiff ’s appeal was held before a Hearing Officer Diane Raible. Hearing
Officer Raible denied Plaintiff ’s appeal on December 12, 2010. Hearing Officer Raible’s notice of denial informed Plaintiff that
she had thirty days to appeal the denial. Plaintiff failed to file a timely appeal, but on February 26, 2010 was granted leave to file
her appeal Nunc Pro Tunc. On February 26, 2010 Plaintiff filed her Statutory Appeal, appealing Hearing Officer Raible’s decision.
On April 14, 2010 a conference on Plaintiff ’s appeal was held before the undersigned. Based on the Record filed by Defendant and
the arguments of both parties, on May 5, 2010 an Order was entered granting Plaintiff ’s appeal and admitting her to the low-income
public housing program of the McKeesport Housing Authority. On May 28, 2010 Defendant appealed the Order to the
Commonwealth Court of Pennsylvania. An Order directing Defendant to file a Concise Statement of Errors Complained of on
Appeal (Concise Statement) was issued on June 1, 2010. Defendant’s Concise Statement was filed on June 15, 2010. Defendant’s
Concise Statement alleges four errors.

The first two allegations of error are directed at the February 26, 2010 Order of Court granting Plaintiff leave to file her appeal
Nunc Pro Tunc. This Order of Court was not issued by the undersigned. The presiding Judge who signed the Order, R. Stanton
Wettick, Jr., filed a Memorandum on July 6, 2010 explaining his decision. Since this Memorandum fully explains Judge Wettick’s
decision to allow Plaintiff to appeal Nunc Pro Tunc, no explanation will be provided in this Opinion.

Defendant’s second two allegations of error essentially allege that Defendant was justified in rejecting Plaintiff ’s application,
and that granting Plaintiff ’s Statutory Appeal constituted an abuse of discretion. Hearing Officer Raible’s decision to reject
Plaintiff from the low-income public housing program shall not be affirmed if it violates Plaintiff ’s Constitutional rights, is not in
accordance with the law, violates the local agency procedure law or any finding of fact is not supported by substantial evidence.
See Cain v. Allegheny County Housing Authority, 986 A.2d 947 (Cmwlth. PA 2009) and 2 Pa.C.S. §754(b).

During the November 19, 2009 hearing before Ms. Raible, Defendant’s Tenant Selection Supervisor was asked the reasons
Defendant rejected Plaintiff ’s application. Her only testimony was it was rejected:

…for failure to pay rent or utilities, and failure in meeting financial obligations. There was a collection account from
Duquesne Light in the amount of $3,019.00, as well as an outstanding balance owed to Midtown Plaza Apartments in
the amount of $118.00.
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With respect to the Duquesne Light bill, a copy of which is attached to the Record filed by Defendant, it clearly is not
Plaintiff ’s bill. Neither the service address nor the mailing address of the Regina Williams in the bill is an address ever used
by Plaintiff. Regina Williams is a common name, and Plaintiff is a different Regina Williams than the one responsible for the
bill. Defendant did not dispute the account being owed by a different Regina Williams during the conference before the under-
signed. Therefore, the collection account from Duquesne Light could not have been used as evidence to support Ms. Raible’s
decision.

With respect to the Midtown Plaza Apartments $118.00 balance, Plaintiff testified she only owed a balance for rent of $2.00.
Hearing Officer Raible gave her 10 days to provide documentation that the balance was $2.00, and Plaintiff in fact did docu-
ment, during the next 10 days, that the balance was $2.00. Defendant did not dispute this $2.00 amount during the conference
before the undersigned. This is a de minimus amount, which therefore also could not have been used to support Ms. Raible’s
decision.

Hearing Officer Raible also noted a $268,000 mortgage account appearing in Plaintiff ’s credit report and asked Plaintiff how
she was paying the mortgage with an income of $316 per month. Plaintiff responded, “I’m not, I had a good job before and was
able to pay that when I lived there but then everything went down hill.” Since the mortgage is the only other debt mentioned dur-
ing the informal hearing,1 it must be the “failure in meeting financial obligations” reason for rejection given by Defendant’s
Supervisor.

24 C.F.R. §960.202 (a)(1) requires a Public Housing Authority to establish and adopt its own written policies for the admission
of tenants, while 24 C.F.R. §960.203 (c)(1) provides that a public housing authority, in selecting families for admission, may con-
sider an applicant’s past performance in “meeting financial obligations, especially rent…” (emphasis added). Therefore,
Defendant could consider past performance in meeting financial obligations in selecting families to admit, but only if Defendant
adopted a written policy describing it as a selection criteria. Defendant, however, failed to identify a provision in the McKeesport
Housing Authority’s adopted written policies where consideration of past performance in meeting financial obligations is a com-
ponent of Defendant’s selection criteria for public housing applicants.2 Because Defendant relies on a permissive federal regula-
tion that is not mentioned in its written policies as a basis for its rejection of Plaintiff, Defendant’s decision is not in accordance
with the law.

Additionally, public housing is designed to aid those with low incomes and financial hardships. As Plaintiff plunged into pover-
ty, she was unable to pay the mortgage. The time frame for evaluating whether a potential tenant is meeting financial obligations
must not be extended to a time period when an individual undergoes a transition into poverty. Otherwise, many of the individu-
als with the greatest need for public housing will be unable to obtain it, and it would be available for only the chronically poor.
Rather than a failure to meet a financial obligation, Plaintiff ’s failure to pay her mortgage is simply a scar of her financial tran-
sition into poverty.

Since Ms. Raible’s adjudications concerning the Duquesne Light and Midtown Plaza debts are “not supported by substantial
evidence…” and Ms. Raible’s adjudication concerning the mortgage “is not in accordance with the law…” (2 Pa.C.S. §754(b)), the
reversal of her adjudication by the undersigned was not in error.

BY THE COURT:
/s/Hertzberg, J.

1 At the conference before the undersigned, Defendant made two additional allegations, first claiming Plaintiff did not provide evi-
dence of payment of rent at her current address, and second claiming Plaintiff was delinquent in repaying educational loans.
However, there was “…a full and complete record of the proceedings before the local agency…” (See 2 Pa.C.S. §754(b)), and no
specific reference was made concerning these topics during the informal hearing. Therefore, Defendant could not supplement “the
record” this way after conclusion of the local agency proceedings. In any event, Plaintiff said she provided receipts for rent at her
current address during the 10 days following the informal hearing, and the educational loans must be treated in the same manner
as the mortgage discussed below.
2 Defendant’s application materials notified the Plaintiff that the Defendant had a policy of utilizing a criminal background check
to determine suitability for admission into the low-income public housing program, but the materials do not mention any policy on
failure in meeting financial obligations.

PZ Miracle Limited Partnership v.
Municipal Council of the Municipality of Monroeville v.

CE-Acquisitions I, LP
Zoning

No. S.A. 10-118. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—August 31, 2010.

OPINION
This appeal arises from the decision of the Municipal Council of the Municipality of Monroeville (“Council”) dealing with a one

acre parcel located at 4030 William Penn Highway in the Municipality of Monroeville in the C-2 Business/Commercial zoning dis-
trict. Intervenor C.E. Acquisitions I (“C.E.”) owns the Subject Property which is adjacent to the north western side of the Miracle
Mile Shopping Center. Miracle Mile is owned by Appellant PZ Miracle Limited Partnership (“PZ”). C.E. filed an Application on
November 20, 2009 for Site Plan approval of a 12,591 square foot retail building and site amenities. C.E. also filed a Conditional
Use Application pursuant to Section 204.1 of the Municipality of Monroeville Zoning Ordinance. The Ordinance permits retail
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stores in the C-2 zoning district, however, because the Subject Property abuts two major thoroughfares (William Penn Highway
and Stroschein Road), C.E. was required to go through the Conditional Use process.

204.1 Uses in the following categories shall be considered as and may be approved only as Conditional Uses: any per-
mitted use or structure at an intersection or interchange of a major thoroughfare or transportation artery…

Notice of the public hearing regarding C.E.’s Conditional Use Application before the Monroeville Planning Commission was
duly advertised in the Tribune-Review on December 2nd and 9th, 2009. Further, the Subject Property was posted in accordance
with the requirements of the Municipalities Planning Code (“MPC”). On or about December 16, 2009, the Planning Commission
for the Municipality of Monroeville (“Planning Commission”) recommended approval of the Conditional Use Application with spe-
cific conditions.

Notice of the public hearing regarding C.E.’s Conditional Use Application before Council on the Conditional Use Application
was duly advertised in the Tribune-Review on December 29, 2009 and January 5th, 2010. However, the Municipality failed to post
written notice of said hearing on the Subject Property. On January 12, 2010, a hearing was held before Council on the Conditional
Use Application. A PZ representative attended the hearing. Council approved both the Site Plan and Conditional Use with several
conditions. It is from that decision that PZ appeals. After a status conference before this Court, the parties were ordered to submit
an engineering traffic study.

Where the trial court receives factual materials and is obliged to decide the case de novo, it must enter appropriate findings in
order to permit a review of its decision by the appellate court. Borough of Baden v. Boron Oil Company, 297 A.2d 833, 834 (Pa.
Cmwlth. 1972). As a result of its receipt of additional materials, the trial court is effectively sitting in the same position as the gov-
erning body reviewing the land development application.

PZ raised both procedural and substantive errors. Based upon the record below and testimony taken in open court, the Court
makes the following findings of fact.

1. The Municipality failed to post written notice of Council’s January 12, 2010 meeting.

2. PZ claims they did not have an opportunity to contest.

3. PZ was present at the January 12, 2010 meeting.

4. PZ failed to assert any harm resulting from the Municipality’s failure to post the meeting.

5. PZ never raised the lack of posting as an issue at the Council meeting.

6. Therefore, the procedural error of failing to post does not justify voiding or nullifying the approvals.

7. The Conditional Use Application complies with all of the general conditions of the Ordinance.

PZ raised errors dealing with the right-in and right-out on William Penn Highway. Specifically, PZ asserted that the Municipality
had the jurisdiction to regulate the access points on William Penn Highway. PZ also raised concerns about the parking layout and
flow of traffic in the area. Finally, they raised the issue of the zero foot setback along the eastern side of the Subject Property.
Regarding the substantive errors raised by PZ, the Court makes the following findings of fact.

8. The authority to control and regulate state routes is solely under the purview of PennDOT. (See 36 P.S. §670-420).

9. Given PennDOT’s June 9, 2010 letter, it appears that the right-in/right-out has been approved.

10. Paul McQuade from Morris, Knowles and Associates testified that the eastern side of the Subject Property could
be used for compact car spaces only to accommodate the smaller turn around areas. Paul Hugus, Director of
Building/Engineering and Community Development testified that the Conditional Use plan complies with
Monroeville’s Ordinances.

11. The record establishes that traffic generated by the proposed use would be less than its previous use as a gas station.

12. The Subject Property is a corner lot. The Municipality treats corner lots as having two front yards and the prop-
erty owner may decide which of the remaining yards is the rear yard and which is the side yard. C.E. chose the east-
ern side of the Subject Property to be its required rear yard which has a zero rear yard minimum.

C.E. has the burden of proving that the proposed use is a type permitted by conditional use and that the proposed use complies
with the requirements in the Ordinance. Appeal of Baird, 537 A.2d 976 (Pa. Cmwlth. 1988). Then the burden shifts to those protest-
ing the use to prove that it will have an adverse effect on the general public. Shamah v. Hellam Township Zoning Hearing Board,
648 A.2d 1299 (Pa. Cmwlth. 1994). When dealing with the granting or denial of a conditional use, the protestors must show with “a
high degree of probability” that the proposed use will “pose a substantial threat.” Bray v. Zoning Board of Adjustment, 410 A.2d
909, 914 (Pa. Cmwlth. 1980). Retail stores are conditional permitted uses in the C-2 Business/Commercial zoning district and,
therefore, are consistent with the neighborhood. Objectors must show “by a high degree of probability” that the use will substan-
tially affect the health and safety of the community. Manor Healthcare Corporation v. Lower Moreland Township Zoning Hearing
Board, 590 A.2d 65, 70 (Pa. 1991). In this case, PZ failed to show that there is a high degree of probability that the proposed use
will generate a substantial threat to the health and safety of the community. PZ’s traffic engineer opined that traffic problems
would increase. However, Monroeville’s traffic engineer, as well as two other traffic engineers, noted that traffic would decrease
with the proposed use.

Based upon the foregoing Opinion, PZ Miracle Limited Partnership’s appeal is dismissed.

ORDER OF COURT
AND NOW, this 31st day of August, 2010, PZ Miracle Limited Partnership’s appeal is dismissed.

BY THE COURT:
/s/James, J.
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Gerald L. Morosco v.
Historic Review Commission of Pittsburgh v.

Burns & Scalo Real Estate Services Inc. v.
2700 Southside Corner Associates, LP v.

Southside Corner Associates, LP
Zoning

No. SA 10-000899. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—September 1, 2010.

OPINION
Intervenors Burns & Scalo Real Estate Services, Inc. and its affiliated entities, 2700 Southside Corner Associates, LP and

2600 Southside Associates, LP (also Intervenors) collectively own property in the 2600 block of Carson Street on the
Southside of the City of Pittsburgh. The property is within the boundaries of the East Carson Street Historic District. The
owners propose to construct a 17,500 square foot grocery store on the property. As part of this proposal, a structure known
as 2628 East Carson Street is to be demolished. Because of the location within the Historic District, the owners are required
to obtain a Certificate of Appropriateness from the Pittsburgh Historic Review Commission prior to receiving a demolition
permit.

At a public hearing held on July 7, 2010 a large number of witnesses spoke for and against the proposed demolition. The
Commission considered the five design guidelines for demolition as set forth in their written Historic District Design Guidelines.
They are:

1. Does the building proposed for demolition maintain historic and/or architectural significance;

2. Does the building contribute to the district;

3. Is the building in good structural condition;

4. Can the building feasibly be renovated or reused;

5. Is the new construction a suitable replacement for the loss of a contributing structure within the district.

At the July 7, 2010 public meeting, the Commission did not grant a Certificate of Appropriateness to demolish the structure.
The Commission did approve the design and construction of a proposed ALDI grocery store at the site subject to the relocation of
at least the facade of the historic structure.

During the July 7, 2010 meeting it is clear that architects, engineers and even preservationists disagreed as to the significance
of the structure. The Commission explained their decision in a letter dated July 20, 2010. In that letter (attached hereto as Exhibit
“1”) the Commission contemplated scheduling a continued hearing to discuss revised plans for the property.

The Commission scheduled a second hearing for August 4, 2010. Listed for consideration on the meeting agenda were updates
and possible reconsideration of motions and renewal of motions for 2678 and 2700 East Carson Street. At that hearing, Petitioner
appeared and objected to the proceedings. His objection was that there could be no reconsideration of the July 7, 2010 decision.
When the Commission determined that they would reconsider the decisions made on July 7, 2010, Petitioner left the meeting. It
should be noted that he did not ask for a continuance nor testify in opposition to the requested reconsideration.

The Commission took testimony concerning the subject property, specifically the difficulties posed by the condition to move the
building. Additional testimony was also taken as to the historical significance of the building itself (see letter of Arthur Ziegler
attached as Exhibit 2). At the conclusion of the meeting, the Commission reconsidered its decision of July 7, 2010 and granted a
Certificate of Appropriateness for the demolition of the structure.

On August 23, 2010, Petitioner filed a Statutory Appeal pursuant to the Local Agency Law of the August 4, 2010 decision of the
Commission. On August 24, 2010, Petitioner filed a Motion for Stay of Demolition Pending Statutory Appeal, alleging that demoli-
tion permits had been issued for the structure known as 2628 East Carson Street. The Motion for Stay was presented in General
Motions Court on August 23, 2010. After argument in open court before the Honorable Paul F. Lutty, Jr., the Court granted a tem-
porary stay conditioned upon Petitioner posting a $10,000 bond and allowed Burns and Scalo to intervene. The case was continued
to August 30, 2010 before this Court.

At the August 30, 2010 hearing before this Court, Petitioner testified at length about his profession as an architect and specifi-
cally his interest in preservation. Petitioner testified that the building dates to the 1870’s and that he worked on restoring the build-
ing in 1992-1993 for the prior owners. For his restoration efforts he received an award from the Commissioner.

Petitioner also testified that he lives in the Southside (15th Street) and works at 1819 East Carson Street. He did not testi-
fy as to any economic loss he would suffer as a result of the proposed demolition. Also, he admitted under cross-examination
that his residence was more than eleven blocks away and his office was seven blocks away. His concern was that a significant
historical building would be demolished and that the public would suffer a loss. Additional testimony was offered by Petitioner
that he attended and testified at the July 7, 2010 hearing and attended the August 4, 2010 hearing. He stated that he objected
to the reconsideration of the July 7, 2010 decision but left the meeting without asking for a continuance or offering additional
testimony.

Intervenors have filed Preliminary Objections to Petitioner’s Appeal and an Answer and Brief in Opposition to the Motion for
Stay. Intervenors raise the issue of Petitioner’s standing to appeal the decision of the Commission and whether the Motion for Stay
should be denied even if Petitioner has standing to appeal.

It is black letter law in Pennsylvania that in order to maintain an action, a party must have standing. Bergdoll v. Kane, 694 A.2d
115 (Pa. Cmwlth. 1997). The Petitioner has standing to pursue this action pursuant to the Local Agency Law if he can establish that
1) he has been aggrieved by the Commission’s decision and 2) he has a direct interest in said adjudication. 2 Pa.C.S.A. §752. The
Petitioner must be negatively impacted in some real and direct fashion. It is not sufficient for the person claiming to be “aggriev-
ed” to assert the common interest of all citizens in procuring obedience to the law. Pittsburgh Palisades Park LLC v.
Commonwealth, 888 A.2d 655, 660 (Pa. 2005).
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A review of the testimony of the Petitioner indicates that his averments of injury are common to all members of the public.
Petitioner does not own the property in question, and he has offered no evidence that he will suffer any economic loss as a result
of the demolition of the building. He does not object to the proposed use (apartments and adjacent grocery store) nor does he claim
that the proposed new uses will adversely affect his property. Therefore, it is clear that he lacks standing to appeal this decision
and the appeal will be dismissed with prejudice.

However, even if there is standing, it is equally clear that the Stay should not continue. The Local Agency Law does not pro-
vide for the granting of stays during an appeal such as this. Intervenors are correct when they characterize the Petition for Stay
as a Petition for a Preliminary Injunctions. This Court is well aware of five necessary elements needed to establish the right to a
preliminary Injunction. However, a review of the record as to one element resolves this dispute.

In order to gain injunctive relief it is necessary to establish that the petitioner’s right to relief is clear. This element is absent.
A review of the proceedings below does not show a violation of the constitutional rights of the appellant, an error of law nor a vio-
lation of procedural provisions of the Commission nor a lack of substantial evidence to support their decision. Petitioner was pres-
ent at both hearings and was permitted to address the Commission. The fact that he left the second meeting was his decision. He
failed to testify on the merits and did not seek a continuance.

The August 4, 2010 meeting was listed on the agenda and it was clear that possible reconsideration of the July 7, 2010 decisions
would be discussed. At the August 4, 2010 meeting the Commission agreed to reconsider their prior decision. They did so on advice
of counsel and in accordance with their rules. There is no rule of the Commission that precludes such action.

Petitioner argues that the change of position is not supported by evidence. This is not true. First, the Petitioner left the meeting
before testimony was taken. Second, the subjective nature of decisions as to what is historically significant and what is not is high-
lighted by this case.

Historical preservationists are divided over the significance of this building. Petitioner is adamant that it must be preserved.
Exhibit 2 (attached to this Opinion) states that the building is “stranded” and on the outer boundaries of the Historic District. The
writer, Arthur Ziegler, is the President of the Pittsburgh History and Landmarks Foundation. That organization does “not oppose
demolition.” Since experts of equal authority differ, it is not unreasonable for the Commission to reconsider its decision and reverse
its opinion.

Based upon the above review, the likelihood of success on appeal is not clear, even if there is standing, there is no basis for a stay.

EXHIBIT 1
Division of Development Administration and Review

City of Pittsburgh, Department of City Planning
200 Ross Street, Third Floor

Pittsburgh, Pennsylvania 15219
Historic Review Commission of Pittsburgh
200 Ross Street, First Floor Hearing Room

August 4, 2010

AGENDA
Michael Stern, Chairman

Ernie Hogan, Vice Chairman
Noor Ismail, Director of Planning

John Jennings, Secretary, Acting Chief BBI
Linda McClellan
Arthur Sheffield

Joe Serrao
! 12:30 PM CALL TO ORDER
! 12:30 PM INTERNAL BUSINESS

New Business
• Approval of the Minutes from the July 2010 Hearing
• Certificates of Appropriateness Report - July
• Applications for a Certificate of Economic Hardship - none
• Past project updates

Upcoming Demolitions, no action at this time
• None

! 1:00 PM HEARING & ACTION

1. Nunnery Hill Inclined Plane Retaining Wall
AMENDED: North side of Henderson Street, in the public right of way, between Fountain St. and Sandusky Ct.
Nominated by the Fineview Citizens Council
Nomination, Preliminary Determination

2. Schenley Farms Historic District
4321 Parkman Avenue
Charles and Sandra Hwang, owners
Rich Weher, applicant
Installation of replacement windows

3. Mexican War Streets
1240 Monterey Street
Chris Daddario, owner
Pittsburgh Contracting Network, applicant
Proposed roof modification & rear deck
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4. Market Square Historic District
3 Market Square
Harvey and Karen Mann, owners
Peter Margittai, applicant
Proposed installation of new storefront

5. Market Square Historic District
430 Market Street
Nicholas and Patrinos Properties, owner
Michael Kratsas, applicant
Proposed storefront rehabilitation

6. East Carson Street Historic District
1812 East Carson Street
United American Loan Association of Pittsburgh, owner
Removal of stone steps w/o CofA

7. East Carson Street Historic District
1117 Bingham, Bedford Square Parking Lot
MAPA Real Estate Holdings, owner
Enforcement: lack of new construction

8. East Carson Street Historic District
2628 East Carson Street
2700 Southside Corner Associates, LP of Burns & Scalo Real Estate, owner & applicant
Update from July 2010 HRC hearing & possible reconsideration of motions

9. East Carson Street Historic District
2628 East Carson Street
2700 Southside Corner Associates, LP of Burns & Scalo Real Estate, owner
L. Robert Kimball and Associates, applicant
Update from July 2010 HRC hearing & possible renewal of motions

! DIRECTOR’S REPORT
! ADJOURNMENT

The John Robin Civic Building, located at 200 Ross St.
downtown, is wheelchair accessible. This meeting is open to all
members of the public. INTERPRETERS FOR THE HEARING

IMPAIRED WILL BE PROVIDED WITH FOUR DAYS NOTIFICATION BY
CONTACTING RICHARD MERITZER AT 412-255-2102.
Please contact Katherine Molnar with questions and

comments: 412-255-2243
KATHERINE.MOLNAR@CITY.PITTSBURGH.PA.US

EXHIBIT 2
PITTSBURGH HISTORY & LANDMARKS FOUNDATION
100 West Station Square Drive, Suite 450
Pittsburgh, PA 15219-1134
412-471-5808 • FAX 412-471-1633 • www.phlf.org

July 30, 2010

Mr. Michael Stern
Pittsburgh Historic Review Commission
200 Ross Street, 4th Floor
Pittsburgh, PA 15219

Re: 2628 East Carson Street, Pittsburgh, PA

Dear Mr. Stern:

In further reviewing the proposed demolition of 2628 East Carson Street, we note that: (1) the building is included in the City-
Designated Historic District, but not the National Register Historic District; and (2) the building is stranded and on the outer
boundaries of the City-Designated Historic District.

We do not oppose its demolition, provided that the building is properly documented and photographed prior to demolition and
all architectural details of the interior and exterior are donated to Construction Junction of a similar nonprofit organization.

Sincerely,
Arthur P. Ziegler, Jr.
President
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EXHIBIT 3
SOUTH SIDE
LOCAL DEVELOPMENT COMPANY

September 17, 2009

Scott Caplan
Burns & Scalo Real Estate Services, Inc.
Foster Plaza 9
750 Holiday Drive, Suite 570
Pittsburgh, PA 15220

Scott,

Thank you for presenting your plans for the 2600 block of E. Carson Street and the other nearby parcels also currently owned
by Goodwill. Some of the details of this project include the following:

• The property consists of 18 parcels. Plans are to build 85-90 apartments.
• The exterior of the building will maintain its existing, historic appearance
• You are seeking to designate the building as an historic building with the National Parks Service
• The single story structure at the rear of the building will be parking for approx 45 cars, with the remainder of the
parking outdoors where cars are currently being parked. There will also be overflow and guest parking on nearby
properties.
• The elevators will be moved to the center of the building
• There will be 3 retail spaces along Carson
• You plan to demolish 2628 E. Carson

The committee was supportive of the project as presented. They would like to see some kind of creative screening for the park-
ing area, however. The committee would like the opportunity to review this screening before plans are finalized.

The committee is very pleased that you intend to designate this building as National Historic Landmark, and believe that such
a designation is appropriate given the architecture and history of 2600 E. Carson.

The committee understands the need to take down the small historic structure (2628 E. Carson) at the eastern end of this block.
The structure is now out of context, and has been significantly altered over the years. We do, however, encourage you to properly
document the building before taking it down.

Sincerely,

Geof Comings
Manager of Business Development
South Side Local Development Company

2000 East Carson Street, Suite 300 • Pittsburgh, PA 15203
412.481.0651 • 412.481.2624 • www.southsidepgh.com

EXHIBIT 3
HISTORIC REVIEW COMMISSION

Michael Stern, Chairman
Ernie Hogan, Vice Chairman

John Jennings, Secretary, Acting Chief BBI
Noor Ismail, Dir. Of City Planning

Arthur Sheffield, III
Linda McClellan

Joe Serrao
July 20, 2010

ALDI, Inc.
Attn: Christina Morascyzk
600 North Noah Drive
Saxonburg, PA 16056

Re: 2628 East Carson Street
East Carson Street Historic District

Dear Ms Morascyzk:

As you are aware, on July 7, 2010, the Historic Review Commission of the City of Pittsburgh held a hearing to review the pro-
posed demolition of the primary structure, garage and loading dock at the address listed above, in the East Carson Street Local
Historic District.

The Commission denied approval to your application as submitted because the majority of the members found that approv-
ing demolition would be inconsistent with the Commission’s Design Guidelines for the historic district. Referencing the design
guidelines for demolition, the Commission considered that the primary building proposed for demolition a) maintained historic
and/or architectural significance, b) contributes to the district, c) maintained good structural condition, d) could feasibly be ren-
ovated or reused, and that e) the new construction was not a suitable replacement for the loss of a contributing structure with-
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in the district.

However, the Commission later voted to approve the demolition of the two non-contributing structures: the garage at 2628 East
Carson Street (Lot and Block #12-M-47) and the loading dock on Carey Way (Lot and Block #12-M-42-A).

Finally, the Commission voted to give conceptual approval of the proposed new construction at 2628 East Carson Street,
with more consideration given to signage and materials, contingent on the relocation of the front portion of 2628 East Carson
to a location acceptable to the HRC. This motion understands that the rear portion of 2628 E Carson may be demolished. The
Commission continued the hearing to a future meeting to allow for re-design. Please contact me when you would like to dis-
cuss the revised plans for the property. At that time, we will schedule the continued hearing before the Historic Review
Commission.

If you have any questions, please feel free to call (412-255-2243), or email Katherine.molnar(r)city.pittsburgh.pa.us.

Sincerely,

Katherine Molnar
Historic Preservation Planner

William Merrell v.
Chartiers Valley School District, et al.

Veterans Preference Act

No. GD 99-11670. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—September 3, 2010.

MEMORANDUM ORDER
This matter involves the application of the Pennsylvania Veterans Preference Act 51 Pa. C.S.A. §7101 et seq and §7104 (a) (The

Act) to Plaintiff, William Merrell (Merrell), who claims the Defendant Chartiers Valley School District (School District or SD) vio-
lated that Act by denying to him a position as a High School Social Studies Teacher.

The case has a long history in that Merrell, a veteran of the U.S. Air Force, was denied employment in 1997 and again in 1999.
He instituted suit on July 7, 1999 challenging both denials of employment. My colleague, the Honorable Judith L. A. Friedman
granted the preliminary objections and dismissed the case. Merrell appealed to the Commonwealth Court which reversed the trial
court’s action and remanded the case. Our Supreme Court granted allocatur and issued its opinion on August 18, 2004 which, after
an analysis of the lead case on the Veterans Preference Act, to wit, Brickhouse v. Spring-Ford School District, 656 A.2d 483 (Pa.
1995), found that Merrell was entitled to a hearing where he could demonstrate his qualifications for the position and remanded
the case to Common Pleas Court so that the case may “move forward.”

In April 2005, the remanded case came before me when I was in Motions Court on Amended Preliminary Objections filed by
the School District on February 22, 2005 raising Governmental Tort Immunity and public official immunity. On April 20, 2005 I
overruled those Preliminary Objections. The School District appealed that order by me and I wrote an opinion explaining my rea-
soning. The Commonwealth Court, on June 7, 2006, found that the denial of Preliminary Objections was not an appealable order,
quashed the appeal and remanded the matter back to Common Pleas Court.

Thereafter the School District filed its answer, on July 7, 2006, and the parties engaged in extensive discovery after which, on
request of Merrell, I scheduled the hearing contemplated by the Supreme Court for April 20, 2010. Before the start of trial the par-
ties agreed to bifurcation of the case into liability and damages, and the individual school board members who had originally been
included as defendants, were dropped. I heard the liability phase on April 20, 21, 22, and 25.

I write this Memorandum only in regard to the liability phase of the case.

I. BACKGROUND
While voluminous records have been produced, the case is relatively simple thanks to the professional manner in which coun-

sel have proceeded. They have also filed able briefs in support of their contending positions. Counsel also provided extensive
records bound in loose-leaf binders, one from Merrell and three from the School District. All utilized various tabs in each binder
and the Bates Numbering System. The Bates Numbering System was used separately by each side so that we have 2 sets of Bates
Numbers, one for each party. This preparation has been of invaluable assistance to me. However, some of those documents are not
clearly dated and others are illegible.

By stipulation and Joint Exhibit 1, it was established that Merrell was a veteran of the U.S. Air Force and retired therefrom
in 1995 with the rank of Senior Master Sergeant (Pay Grade E-8 on a scale of 0 to 9 for enlisted personnel). He holds a Bachelors
Degree from the University of Pittsburgh, a Masters Degree in Geography from California State University of Pennsylvania, a
Pennsylvania Teaching Certificate for Social Studies in Secondary School from Duquesne University, has a Masters Degree in
Education from Duquesne University which he received in July, 1997; that he was qualified to teach social studies in the School
District and that he had not been hired in July, 1997 for a position of social studies teacher by the School District which had
hired a non-veteran into that position. Further, that he had not been hired for one of the three social studies teacher positions
filled by the School District in July, 1999 and none of the persons hired into those positions were veterans. Merrell had provid-
ed to the School District documents detailing the “Troops to Teachers” program of the U.S. Defense under which the School
District’s hiring veterans would receive a cash payment for the first five years that such veteran was employed. Merrell Tab 7,
Bates Nos. 7 - 10.

The relevant statute governing this matter is the Veterans Preference Act. This teaching position was not the subject of a Civil
Service examination or appointment so the provisions of The Act which apply to non Civil Service Appointments apply here. The
relevant section of The Act appears at §7104 (a) and reads as follows:
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“Whenever any soldier possesses the requisite qualifications and is eligible to Appointment to or promotion in a pub-
lic position, where no civil service examination is required, the appointing power in making an appointment or pro-
motion to public position shall give preference to such soldier.” (Emphasis supplied)

In our Supreme Court’s opinion in the Merrell Appeal, it referenced its prior opinion in Brickhouse v. Spring-Ford School
District, 656 A.2d 483 (Pa. 1993) and quoted “public employers are not required to hire preference eligible veterans if they do not
believe the candidate is qualified or possess the requisite experience.” It added that whether the School District has properly con-
sidered the Act and established qualifications meant to circumvent the Act is to be determined on a case-by-case basis.

Such case-by-case consideration is what is before me.
Having done so, I find that Merrell should have been hired into the Social Studies teacher position in 1997 and the School

District’s failure to do so was in violation of the Act. Having made this determination, it is unnecessary for me to examine the denial
in 1999.

II. FACTS
A. THE DDI PROGRAM
In 1996 the School District had or was putting in place an interview process purportedly designed to make hiring more objec-

tive. In fact that process did not do so. It was developed by the Development Dimension International (DDI), an industrial person-
nel firm located in the School District and was referred to as the DDI Program. It provided its services to the School District as
part of a realty tax assessment reduction agreement. The School District offered testimony from two representatives of DDI, (Dr.
Eric Hanson) and (Dr. Doug Reynolds), who explained how it worked and the utilization of their final selection criteria known as
Targets selection. Dr. Reynolds also opined that the School District properly conducted the interviews which “resulted in the iden-
tification of those qualified and recommended to the Board.” In short, his opinion was on the ultimate legal issue and that Merrell
had no case. It also used a rating system known as STAR, an acronym for Situation/Task; Action; Result. The program developed
by DDI was based on information it had gotten from teachers and administrators in the District as to the qualities they thought a
good teacher should possess. DDI then formulated these qualities into 12 categories. An applicant was given a score for each cat-
egory by 2 interviewers and the scores were synthesized for a single composite score. Both the School District and the DDI repre-
sentatives insisted that this composite score was not an average but was the result of the two interviewers comparing notes and
scores and together agreeing on this composite score. In fact, averaging was used. The scores available under the program range
from 1 through 5 and are set out below:

5 - Much more than acceptable (significantly exceeds criteria for successful job performance);

4 - More than acceptable (exceeds criteria for successful job performance).

3 - Acceptable (meets criteria for successful job performance);

2 - Less than acceptable (generally does not meet criteria for successful job performance);

1 - Much less than acceptable (significantly below criteria for successful job performance).

Clarifying Ratings:

N. - No opportunity to observe or assess;

W - Weak/want more data (for example 4W, 5H, too high)

The interviews were conducted by teachers or administrators who had taken a 2-day training session held by DDI which
explained the “dimensions”, the “targeted selection” and “stars”. Not all faculty took this training and it appears to have been
voluntary.

This program was of DDI’s own creation and utilized no nationally known or recognized standards for teacher selection. The
interview utilized documents prepared DDI captioned Interview Guide, consisting of multiple pages of instructions plus question-
naire sheets for each of the 12 dimensions. Those questions were to be filled out by the interviewer as to their perception of how
the interviewee responded on a tripartite scale of situation/task; action; result - the STAR. These documents for Merrell and
DeBoer were provided but some are undated and written in longhand and not completely legible.

Based on these scores candidates were selected for interview by the Principal Mr. Bonacci or other administrators. This final
interview was not subject to DDI standards and really was the last step wherein the administrator exercised plenary control over
who was to be recommended to the Board of Directors for the School District to be hired. The only DDI input at this stage was that
the prior scores from the interview were used as a filtering mechanism and a minimum DDI score was set as the standard in order
to have an interview with Bonacci.

B. ACTUAL SELECTION PROCESS
The facts show that a recent student teacher at the School District, Matt DeBoer (DeBoer) who had graduated from

Washington & Jefferson College (W&J) in May 1993 with a degree in Business Administration was selected over Merrell, an older,
more experienced veteran whose academic credentials were superior to DeBoer’s and who was about to receive his Masters
Degree in Education in the summer of 1997. A review of DeBoer’s application and grade transcript shows that he received a
Bachelor of Arts in Business Administration in May 1993, ranking 228 in a class of 302. (See Merrell Tab 8, Bates No. 161 - 164).
He worked in medical and surgical supply sales from May 1993 to February 1995. He then returned to W&J to take the necessary
courses for a teaching certificate which he apparently received in May 1996 (Merrell Tab 8, Bates No. 166 - 167). His job appli-
cation shows that in 1996 he tutored for one month, did a one-month internship at the School District, and began his student teach-
ing in February 1996. He was still a student teacher when he filed his application in May 1996. Shortly thereafter, in July 1996
DeBoer went through the School District interview process and received a score of 3W under the DDI Target Selection Program.
(Merrell Tab 7, Bates 125, 157). The interview packet was dated April 29, 1996 and his composite score was 3W entered on July
2, 1996. His interviewers were shown to be Kish and Carr. It appears that Carr was the Director of Human Resources for the
School District.

Interestingly this score was based on scores of 3 in 4 categories the scores of 2 in 7 categories and a score of 4 in 1 category,
oral communication. Had a mathematic average been used, his score would have been 2.5. Indeed, Bates Page 125 shows mathe-
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matical averaging by the interviewers, but they did it wrong so as to come up with a gross score of 33. Dividing 33 by 12 produces
2.75, still not a 3.

The record is unclear what DeBoer did after July 1996 but it is clear that when a Social Studies Teacher position was deter-
mined to be filled in 1997, DeBoer was given a second chance to be interviewed under the DDI Format in an attempt to improve
his score. That interview was conducted by individuals named Locatorta and Anderson (see Defense Exhibit Tab 20). Their
position with the School District is not disclosed. The date thereof is not provided but the interview guide booklet is dated
September 30, 1996. Their composite score at, Bates No. 2700, is the synthesis of the interview by them and there they utilized
an averaging technique coming up with a precise score of 4.2 as their consensus. This they translated into a 4. Of further inter-
est is that DeBoer is given a 5 in student coaching, a 5 in innovation, and a 5 in oral communication. All others have been sim-
ilarly boosted to 4’s and the only 3 that he got was in monitoring. The interview guides used by Locatorta and Anderson appear
at Defense Tab 21, Bates Nos. 2701 - 2732. At Bates No. 2710 in Tab 21, DeBoer indicates that the medical equipment sales
position was “too much responsibility for him” and he then got out of it. Under this he is given a 4 for decision-making. In the
same vein the interviewer in “problem analysis” notes that when he was in medical sales the terminology [used] or the job
“got over his head”. That same interviewer in professional knowledge noted that apparently DeBoer was going to pursue a
History Masters Degree and to improve himself he was going to read periodicals and watch the news. See Bates No. 2726.
Under job fit motivation that interviewer placed great weight on DeBoer’s having been captain of a high school football team
that went to a national championship game in Florida and something in that regard motivated him to become a teacher. For
this he is accorded a 5.

DeBoer, having scored a 4 after his second DDI interview, was interviewed by Bonacci while Merrell with a 4W from his first
DDI interview was not. In addition, one of the School District teachers who had recommended DeBoer (Alex Demster) and who is
also mentioned in the interview sheet by either Locatorta or Anderson) was the brother of a Board Member. Further, the recom-
mendation stated that DeBoer had a strong background in education whereas he had only the bare minimum qualifications to be
a teacher. In contrast Merrell had much more education, better credentials and vast experience in the world. Bonacci opined that
DeBoer “brought more to the table” because he had some football prowess and had done some coaching at the School District while
a student teacher.

Analysis of the DDI interview of Merrell which apparently was conducted in September 30, 1996, Merrell Tab 7, Bates Pages
38 - 77, shows that the School District utilized a different DDI form which the applicant himself filled out rather than the inter-
viewer. Moreover from my search of the record, it doesn’t appear that there was any mention made of Merrell’s imminent Master’s
Degree in Education vis-à-vis the notation by the DeBoer interviewers that DeBoer was thinking of a Masters Degree in History
in the future.

In this regard, Teacher Rodriguez testified that he was one of the interviewers of Merrell and, according to the School
District’s brief, “…Rodriguez testified regarding the questions and his notes from the responses of Merrell and explained that
although Merrell’s responses generally made the STAR rubric, they were consistently based upon non-educational experiences”
- Defendant Brief at 14. The Brief does not reference where those Rodriguez notes may be found and I recall Rodriguez testify-
ing that he tried to give everyone a 3 - which he equated with a C on a normal scholastic scale - so as to get them started.
Handwritten notations on the Merrell Interview Forms appear at Bates No. 114 to 120. They are however, illegible. The interview
guide - a multi page document of instructions for the interviewer - while making some references to teaching situations, the ques-
tions seem more geared to discussing life and work experiences as a whole without compartmentalization. Indeed, the “dimen-
sion” for Teamwork/Collaboration specifically asks the interviewee to discuss things outside the classroom. (Defense Tab 14,
Bates No. 114).

Furthermore, this defense brief attempts to suggest that Merrell had teaching experience inferior to DeBoer. Thus at Page 9,
counsel, in his brief, says “…the sum of Merrell’s secondary social studies teaching experience amounts to a brief period of part-
time substitute teaching…” This is of course wrong because Merrell, like DeBoer, had to do student teaching. DeBoer was fortu-
nate to do it at this School District but this in no way establishes greater experience in DeBoer.

Counsel further on says that a second DDI interview for Merrell in an effort to improve his score was not “necessary”. From
that we can draw the conclusion that a second interview for DeBoer was necessary.

III. ANALYSIS
Initially, I do not believe that Brickhouse requires the veteran to be the best possible candidate in order to be accorded the pref-

erence. Otherwise it would not be much of a preference. Conversely, I do not believe the preference can be defeated by the hiring
agencies’ assertion that it can bypass the veteran to hire the “best possible candidate”. And in any event, I do not find DeBoer to
be superior to Merrell, notwithstanding the high marks given him in the second interview.

As to the first issue, counsel for Merrell has argued persuasively that once the veteran is found acceptable for the job, his pref-
erence must attach. Here Merrell had the 4W rating which was beyond the 3, which as noted above, is the acceptable rating. A “4”
is defined as “more than acceptable.” Moreover he cannot be denied the preference on an artificial in-house scoring system, which
effectively made Principal Bonacci the goalkeeper to see that only those preferred by the administration would have their names
presented to the School Directors.

I used the term “artificial” advisedly, since the DDI is based on “dimensions” formulated by those who are going to apply
them. There is no objective educational standards from a recognized education source. Rather it is a highly stylized formulation
of “this is what we want our teachers to be”. Further, the two-day training session had no objective standard by which intervie-
wees are to be judged and can be easily manipulated by interviewers who have preconceived goals. Here the meteoric rise in
DeBoer’s score suggests the desire to retain his athletic skills, and the same flows through the documentation from the second
DDI interview.

There is also a desire to hire those who have done student teaching at the School District and DeBoer was a student teacher
at Chartiers Valley and two of the three hired in 1999 had also done their student teaching there - a “we hire from within” - atti-
tude. This may be laudable teacher’s support for their students, but it cannot supplant the right accorded Merrell as a veteran
under the Act. Further, the comments by Rodriguez that Merrell did not relate his experience to an education situation is
strained. What I find significant is that Rodriguez did not value Merrell’s work during an earthquake in Los Angeles while he
was in the Air Force and was responsible for the overall security in the area because it did not relate to an education circum-
stance or scenario. This strikes me as myopic and indicative of a desire to minimize Merrell’s years of experience and command
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responsibility.
I also find it instructive that while Rodriguez was minimizing Merrell’s experience in the real world, his counterparts -

Locatorta and Anderson - were giving a 5 to DeBoer in “student coaching” for organizing a simulated sea battle by putting text-
books on the floor. See Defense Tab 21, Bates No. 2709. Similarly at Bates No. 2724 he is given accolades for organizing an
“Oregon Trail” game and reference to “Manifest Destiny”. These types of disparities run through the documents relative to
DeBoer and Merrell.

I also cannot overlook the emphasis placed on DeBoer’s athletic involvement, both as a captain of a championship football team,
(Bates No. 2727), and the positive reception to his football involvement. Thus, at Bates No. 2708 DeBoer is accorded a 4 for his
involvement with a student who had lost his starting position with the football team. According to the interviewer, DeBoer inter-
ceded and the child came away realizing “…he was at fault and not parent or coach.” We are not told what effect this had on the
child, but the cohesiveness of the “team” was unimpaired. On that same page, DeBoer talks of his prior job in medical sales, but
no “result” is filled in. While DeBoer is given high marks for his personal insight that his prior job of medical supply sales was a
job “over his head” and in which he had “too much responsibility”, I find this early failure in a relatively non-stressful job to hard-
ly be a recommendation for secondary school teaching where the teacher is not much older than the students. While he is quoted,
at Bates No. 2710, that he should have gone into teaching right out of college and not worked in the business world, I do not find
this a positive quality, particularly for one who did not excel in the academe at W&J. I am also not persuaded by the “expert opin-
ion” offered by Dr. Reynolds that Merrell was properly passed over in favor of DeBoer. As a developer and purveyor of the DDI
program, his objectivity is suspect. Thus, I accord no weight to his opinion. Since counsel for Merrell did not object, I let him opine
as to the ultimate legal issue, but I reject that opinion.

In the final analysis I find that DeBoer’s accomplishments were magnified by the interviewers and Merrell’s broader experi-
ence including world travel and command responsibilities were denigrated to achieve a pre-determined end - that a recent student
teacher, with football prowess and recommended by the brother of a School Board member - would be hired.

As a postscript, Bonacci did testify that he evaluated what else the candidate “brought to the table.” In this he ignored the finan-
cial incentive available from the U.S. Government Department of Defense under their “Troops to Teachers” program; which would
have brought cash to the School District had Merrell been hired.

The exaggerated recommendations for DeBoer particularly with respect to his minimal education criteria, his less than stellar
performance in education subjects while in college and the strong support for him from a brother of a school district member all
combine to lead me to conclude that Merrell was improperly denied the veteran’s preference.

To recapitulate, Merrell had the veteran’s preference, he was eligible and more than acceptable for the position, DeBoer was
not a superior candidate for the position. Therefore Merrell was not accorded his Veteran’s Preference.

I therefore Order the School District to place Merrell in the position of Social Studies Teacher as of July, 1997 and I further
Order him to be made whole for all lost wages, benefits and any other emoluments of that position. Consistent with the bifurcation
in this case I will conduct a damages proceeding within the next 60 days on Praecipe of Merrell.

BY THE COURT:
/s/O’Reilly, J.

Date: September 3, 2010

Todd Sullivan v.
Peak Technical Services, Inc.,

and Joseph Salvucci
Employment Agreement

No. GD 07-1727. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—September 8, 2010.

OPINION
The Defendant, Peak Technical Services, Inc. (“Peak”) appeals from this Court’s May 14, 2010, Order of Court denying

Defendants’ Motion for Post-Trial Relief. This case was tried to verdict in favor of the Plaintiff, Todd Sullivan (“Sullivan”) in the
amount of $172,700.00 and against Peak. Peak filed timely motions for post trial relief raising a variety of arguments now raised
on appeal.

Factual History
Peak is engaged in the business of providing contract employees to companies requiring specialized workers. Todd Sullivan

was a salesman with Peak and was subject to an employment agreement wherein he agreed to not compete with Peak for a peri-
od of one year following termination of his employment. The details of Sullivan’s termination of his employment with Peak were
disputed at trial; however, sufficient evidence was presented to the jury from which the jury could have reasonably inferred
facts that supported its verdict. In particular, while Peak asserts that Sullivan surreptitiously planned to go to work for a rival
employer to Peak’s detriment, Sullivan asserts that he faithfully worked with Peak for some time, but foresaw developments
within the business that made it more prudent for him to seek employment elsewhere. Sullivan negotiated an employment
agreement with Walter Wells of U.S. Transit, LLC, a company that performed services similar to those provided by Peak.
Sullivan asserts that (while similar) the services provided by U.S. Transit were materially different than the type of work Peak
historically performed. Sullivan contends, and Peak denies, that Peak communicated information and threats related to
Sullivan’s planned employment with U.S. Transit that served to tortiously interfere with Sullivan’s employment relationship and
caused the offer of employment to be withdrawn. Sullivan alleged monetary damages as a result of his inability to be employed
by U.S. Transit.
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Insufficient Evidence of Tortious Interference
Because Peak’s Motions for Post-Trial Relief and appeal are based primarily upon whether it was possible for the jury to rea-

sonably infer from the evidence that conduct or communications made by or on behalf of Peak were sufficient to constitute tor-
tious interference with Sullivan’s contractual relations with U.S. Transit, a somewhat more detailed summary of those communi-
cations is warranted.1

At the time of Sullivan’s departure from Peak, U.S. Transit was in the process of procuring a multi-million dollar contract with
Alstom Transport, Inc.2 Sullivan offered testimony that when he left Peak, he and his supervisor at U.S. Transit, Mr. Wells, were
notified by a letter authored by Peak’s attorney, Mr. Merritts, that if U.S. Transit utilized Sullivan in any inappropriate way, Peak
would “protect it’s business interests.”3 Mr. Merritts testified that he did not transmit the letter Sullivan referred to, or any other
communication, to any other individuals as he had been advised by Mr. Payne (his supervisor at Peak) that Mr. Payne would take
care of notifying any of the “Alstom entities” of Sullivan’s contractual obligations to Peak.

Ms. Lapiana, another Peak employee, worked under the supervision of Mr. Payne and testified that she would have commu-
nicated with perhaps 15 different contacts on behalf of Peak, including Mr. Parr at Alstom Transportation, Inc. and Messrs.
Cruise and Rivera at Alstom Transport, Inc. Ms. Lapiana denied making any threats whatsoever regarding Sullivan’s planned
employment with U.S. Transit to any individuals. However, Mr. Parr, of Alstom Transportation, Inc. testified that Ms. Lapiana
did communicate a threat to him that if he had anything to do with Sullivan, Peak would sue Alstom Transportation, Inc.
Additionally, Mr. Parr described a meeting with 10 to 15 other individuals shortly after his discussion with Ms. Lapiana where-
in several individuals discussed the generally threatening atmosphere surrounding continued contacts with Mr. Sullivan. Ms.
Lapiana specifically denies making similar threats to Messrs. Cruise or Rivera of Alstom Transport, Inc. Relying largely upon
this testimony Peak asserts that there is not sufficient evidence from which the jury could reasonably infer that any Peak
employee communicated a threat to any entity that ultimately compromised Sullivan’s prospective employment relationship
with U.S. Transit.

Although Messrs. Cruise and Rivera did not, themselves, testify, Plaintiff ’s counsel argues that the jury could reasonably infer
that Ms. Lapiana made threats to Cruise and Rivera (of Alstom Transport, Inc - a prospective U.S. Transit customer) similar to
those that were alleged to have been made to Mr. Parr. Plaintiff further argues that Peak was not entitled to the business privilege
exception because there is no evidence that any conduct Sullivan engaged in or threatened to engage in with U.S. Transit would
have constituted a violation of his non-compete obligations. Specifically, Plaintiff denies a non-compete violation because the
prospective contract he was working on with U.S. Transit was with Alstom Transport, Inc., not itself specifically a customer of
Peak, and the prospective contract related to “field service work,” a class and character of work that Peak had not historically per-
formed for any client.

Allegations of Error
Peak specifically argues that the only possible basis for a finding of tortious interference must arise out of Ms. Lapiana’s alleged

threat to Parr, but that this is insufficient, because: 1) Lapiana denies making the threat, and 2) there is no evidence that a com-
munication to a representative of Alstom Transportation, Inc. could have affected Sullivan’s contractual rights with U.S. Transit.
Sullivan counters that: 1) the jury is free to disbelieve Lapiana’s testimony, and 2) while Lapiana’s threat to Parr may be the only
direct evidence of an attempt by Peak to tortiously interfere with Sullivan’s contractual rights, the jury may reasonably infer that
Ms. Lapiana’s denial of other threats, specifically to Cruise and/or Rivera of Alstom Transport, Inc., are also false. Lapiana admits
that she would have had generic discussions with Cruise and/or Rivera about Sullivan’s termination with Peak, but denies that
threats were relayed.

Peak argues that Lapiana lacked authority to threaten litigation on Peak’s behalf. There is admittedly little evidence regard-
ing Lapiana’s implied or expressed authority to act on behalf of Peak. However, the record reflects that Lapiana was the pri-
mary, if not sole, conduit of information between Peak and its customers, specifically with respect to Rivera, Cruise and Parr.
Moreover, the alleged communication is not a statement typically expressly, or impliedly, authorized to be delivered by anyone
inasmuch as it constitutes a tortious act. The question is not whether Lapiana had the authority to threaten to tortiously inter-
fere with Sullivan’s contractual rights, but rather whether Lapiana had implied authority to act on behalf of Peak generally and
therefore whether Lapiana would be accepted by Parr, Rivera, or Cruise as an authoritative source regarding the likelihood that
Peak would, in fact, tortiously interfere with Sullivan’s contract. In my judgment, Lapiana can be reasonably inferred to be such
a source.

Peak argues that Lapiana’s actions were well within the business privilege and Plaintiff failed to establish a specific intent
to harm Sullivan by interfering with a prospective contract. Sullivan counters that there is ample evidence that Peak failed to
conduct any reasonable investigation prior to issuing threats through Ms. Lapiana and, accordingly, is not entitled to the busi-
ness privilege. This is a competent rationale upon which a jury might properly conclude that Peak acted outside the business
privilege.

Peak argues that Sullivan offered insufficient evidence for the jury to infer that Alstom Transport, Inc. revoked or threat-
ened to revoke its contract with U.S. Transit based upon Lapiana’s threat to sue allegedly made to Mr. Parr at Alstom
Transportation, Inc. As previously discussed, Sullivan argues that the jury could reasonably infer that although Lapiana denies
making any threats, that Lapiana did, in fact, threaten Rivera and Cruise at Alstom Transport, Inc. just as Parr claims she
threatened him at Alstom Transportation, Inc., and that said threats caused Alstom Transport, Inc. to threaten to revoke its con-
tract with U.S. Transit.

Next, Peak argues that it is entitled to a new trial because the Court erred in failing to give a binding instruction that the
Merritts’ letter could not form the basis of a tortious interference claim. I did refuse to give this instruction. I concluded that the
parties’ agreement that Plaintiff ’s counsel, Mr. Brumfield, would make no statements contradicting this stipulation by the parties
in closing and that Defendant’s counsel, Mr. Gallagher, would have broad latitude to emphasize this stipulation in his closing would
be sufficient. A jury instruction on the point was unnecessary.

Next, Peak argues that it is entitled to a new trial because the Court improperly instructed the jury that damages for emo-
tional harm could be awarded to Sullivan. In so ruling, I relied upon the standard suggested jury instructions. Further, while I
recognize the scarcity of direct testimonial evidence regarding Sullivan’s emotional distress, a jury can, nonetheless, reason-
ably infer a great deal of emotional distress associated with its findings that Sullivan’s prior employer improperly sabotaged
Sullivan’s anticipated new career with his new employer by threatening to sue his new employer’s customers if they had any-
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thing to do with Sullivan.
Next Peak requests a new trial because I erred in failing to properly instruct the jury in several respects:
Peak alleges that the Court failed to properly instruct that the act of a Peak employee will only bind Peak if the act was per-

formed within the scope of the employee’s employment. This argument appears to be independent of the question of whether or
not Ms. Lapiana had express or implied authority to make the threat of litigation against Alstom. With respect to the scope of
employment, there is no question, based upon the evidence presented at trial, that Ms. Lapiana was acting within the course and
scope of her employment with Peak when she generically spoke to Rivera and/or Cruise about Sullivan’s departure from Peak. To
argue that if the jury concluded that Lapiana (contrary to her denials) made threats similar to those made to Parr, in those same
discussions with Rivera and Cruise, that those threats were not made in the course and scope of Lapiana’s employment would be
highly disingenuous.

Peak argues that the Court failed to instruct the jury that the business privilege existed as a matter of law. I did not read the
standard suggested jury instruction, verbatim, and in particular did not state, as requested, “I have determined as a matter of
law that Peak and Mr. Salvucci were privileged to do so because under the business privilege Peak and Mr. Salvucci are privi-
leged to act to protect its own business interests” because I believe that the language in the standard instruction is exceedingly
misleading on this point and tends to improperly suggest to the jury that the court has concluded that the defendants conduct was
within the privilege and not merely that the defendants are entitled to the privilege, if applicable. The instructions, otherwise
given, were adequate.

Peak argues that I failed to properly instruct the jury that if a business acts to protect its legitimate interests in the marketplace,
that fact weighs heavily against the finding of improper interference with a potential contract. I did not provide an explicit instruc-
tion in this respect. I did, however, provide instruction with respect to the business privilege that was satisfactory.

Peak argues that my instruction regarding Plaintiffs damages should have been limited to what the Plaintiff would have
earned but for the harm and less any sum he did earn. My instructions as to damages were appropriate given the evidence pre-
sented at trial.

Next, Peak argues that it is entitled to a new trial because the trial court erred by failing to include proper inquiries in the ver-
dict slip. Defendant argues that I should have specifically asked the jury to determine whether any employee of Peak was acting
within their scope of authority and whether Peak abused its business privilege to protect its business interests on the verdict slip.
I did not do so, but doing so was not necessary under the facts of this case.

BY THE COURT:
/s/Colville, J.

1 Unfortunately, at the time of the preparation of this opinion, a transcript of the proceedings was not yet made available to the
Court. Currently, this summary is based upon the Court’s notes and recollection of the testimony at trial.
2 Alstom Transport, Inc. is a French company with local offices located in New Jersey. Alstom Transport, Inc. should not be con-
fused with Alstom Transportation, Inc., which is a related but different, corporate entity located in Hornell, New York, and which
had an ongoing contractual relationship with Peak.
3 The parties have stipulated that this communication did not constitute the basis for the tortious interference with Sullivan’s con-
tractual relations with U.S. Transit.
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In Re: Pittsburgh Citizen Police Review Board
Compelling Release of Public Records

No. GD10-001338. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—September 23, 2010.

OPINION AND ORDER OF COURT
DATED SEPTEMBER 23, 2010

The Motion of the Pittsburgh Citizen Police Review Board to compel production of 309 pages of un-redacted police reports is
the subject of this Opinion and Order of Court.

In September 2009, the Group of 20 Finance Ministers and Central Bank Governors (“G-20”) met in Pittsburgh. During and
after the G-20 meeting, more than 200 persons were arrested. The Police Review Board received numerous complaints of alleged
police misconduct. On October 20, 2009 and November 10, 2009, the Police Review Board held public hearings regarding
police/citizen encounters involving G-20 activities. These hearings were held in connection with a Board-initiated investigation of
the policies, procedures, and circumstances surrounding the police/citizen encounters.

Through a subpoena to the Chief of Police of the City of Pittsburgh, the Police Review Board is seeking two categories of infor-
mation.1 The first category is arrest reports and related documents pertaining to twenty-nine arrests made in connection with G-
20 activities.2 The second category is large numbers of documents relating to the G-20 activities of the City of Pittsburgh Police
and police officers from other jurisdictions serving temporarily as Pittsburgh Bureau of Police Officers. These documents are rel-
evant for an overall review of the manner in which law enforcement responded to G-20 activities.

At the direction of the Mayor of the City of Pittsburgh, counsel for the City took the position that the City shall not honor these sub-
poenas because the Police Review Board exceeded its authority in issuing subpoenas for an investigation initiated by the Board. It was
the position of the Mayor that the role of the Police Review Board is limited to investigating verified complaints of police misconduct.

Counsel for the Police Review Board contended that the City’s position ignored several provisions of a 1997 Ordinance govern-
ing the role of the Police Review Board which permits the Board to initiate investigations and studies of incidents of alleged police
misconduct for which no complaint has been filed, to hold public hearings, and to make recommendations on policy matters that
may improve the relationship between the Bureau of Police and the community, including matters involving police training, hir-
ing, and discipline.

In an Opinion and Court Order dated March 18, 2010, I ruled in favor of the Police Review Board. I said that the 1997
Amendments to the Home Rule Charter establishing an Independent Citizen Police Review Board authorized City Council to adopt
an ordinance granting the Police Review Board the power to initiate investigations of incidents of alleged police misconduct for
which no complaint has been filed, and to initiate studies and investigations for the purpose of making recommendations on poli-
cy matters that may improve the relationship between the police department and the community, including matters involving
police training, hiring, and discipline.

My court order required the City to produce the documents described in the subpoena of the Police Review Board. However,
the City was not required to produce any documents that were protected by law.

While the Bureau of Police has produced numerous documents, it has not produced 309 pages of un-redacted police reports. For
the first time in this litigation, it contends that under a state law–the Criminal History Record Information Act (“CHRIA”) (18
Pa.C.S. §9101 et seq.)–the Pittsburgh Bureau of Police is prohibited from furnishing these reports to any noncriminal justice agen-
cies–the law permits dissemination only to other criminal justice agencies.

The CHRIA governs the dissemination of information by criminal justice agencies. It creates three categories of information
and establishes different rules for the dissemination of this information.

The first category created by the CHRIA covers court dockets, police blotters, and press releases, which under the provisions
of the CHRIA shall be considered public records. Section 9104.

The second category is criminal history record information which is defined in §9102 as information collected by criminal jus-
tice agencies concerning individuals and arising from the initiation of a criminal proceeding, consisting of identifiable descriptions,
dates and notations of arrests, indictments, information, or other formal criminal charges and any disposition arising therefrom.3

The §9102 definition explicitly provides that criminal history record information does not include intelligence, investigative, or
treatment information, or information outside the scope of the Act as provided for in §9104.

The third category consists of investigative, intelligence, and treatment information. These terms are defined in §9102 as fol-
lows: Intelligence information is information “concerning the habits, practices, characteristics, possessions, associations or finan-
cial status of any individual compiled in an effort to anticipate, prevent, monitor, investigate, or prosecute criminal activity.”
Investigative information is information “assembled as a result of the performance of any inquiry, formal or informal, into a crim-
inal incident or an allegation of criminal wrongdoing and may include modus operandi information.” Treatment information is
information “concerning medical, psychiatric, psychological or other rehabilitative treatment provided, suggested or prescribed
for any individual charged with or convicted of a crime.”

At an August 26, 2010 argument, counsel for the Police Review Board stated that it does not contest the statement of the City of
Pittsburgh that the only information which it has not provided is intelligence, investigative, or treatment information as defined in
§9102, and as governed by §9106(c) of the CHRIA. Subsection 9106(c)(4) provides that investigative and treatment information
may be disseminated only to a criminal justice agency which requests information in connection with its duties:

Investigative and treatment information shall not be disseminated to any department, agency or individual unless the
department, agency or individual requesting the information is a criminal justice agency which requests the information
in connection with its duties, and the request is based upon a name, fingerprints, modus operandi, genetic typing, voice
print or other identifying characteristic. (Emphasis added.)

Additional requirements and restrictions are imposed for disseminating intelligence information. One restriction is that the entity
requesting the information be a criminal justice agency. Section 9106(c)(1)(ii).

The CHRIA distinguishes between criminal justice agencies and noncriminal justice agencies. See, e.g., §9121. The definition
of a criminal justice agency in §9102 does not include a police review board.

Since the Police Review Board is not a criminal justice agency, §9106 clearly provides that the Pittsburgh Bureau of Police may
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not disseminate intelligence, investigative, and treatment information to the Police Review Board. If the Bureau of Police were to
do so, under §9106(g) of the CHRIA, the City would be subject to administrative remedies provided for in §9181 and damage actions
brought by persons aggrieved by violations of §9106, including exemplary and punitive damages as provided for in §9183.

The Police Review Board relies on my March 18, 2010 ruling that City Council was authorized to enact an ordinance authoriz-
ing the Police Review Board to initiate investigations of incidents for which no complaint has been filed and to initiate studies and
investigations and to make recommendations concerning police practices. However, in my March 18, 2010 Opinion, I only
addressed the issue of whether the Bureau of Police could refuse to turn over documents on the ground that the documents which
were requested did not pertain to any incidents of alleged police misconduct for which a complaint had been filed with the Police
Review Board. The City did not raise, and I did not consider, whether any of the records which the Police Review Board sought
came within the provisions of §9106 of the CHRIA.

The Police Review Board contends that the CHRIA does not apply to the City of Pittsburgh because Pittsburgh is a home rule
municipality empowered to legislate over a wide range of local interests. The City of Pittsburgh correctly states that this argument
is without merit because the Home Rule Charter Law through which the City became a home rule municipality specifically pro-
vides that state laws of general application apply to home rule municipalities. The City relies on 53 Pa.C.S. §2961 and 53 Pa.C.S.
§2962(c)(2). The former reads as follows:

A municipality which has adopted a home rule charter may exercise any powers and perform any function not denied
by the Constitution of Pennsylvania, by statute or by its home rule charter. All grants of municipal power to municipali-
ties governed by a home rule charter under this subchapter, whether in the form of specific enumeration or general terms,
shall be liberally construed in favor of the municipality.

And the latter provides:

A municipality shall not: …Exercise powers contrary to, or in limitation or enlargement of, powers granted by statutes
which are applicable in every part of this Commonwealth.

In this case, the City Ordinance, as construed in my March 18, 2010 Opinion, requires the Pittsburgh Bureau of Police to com-
ply with a subpoena issued by the Police Review Board directing the production of intelligence, investigative, and treatment infor-
mation. State law, on the other hand, prohibits the Pittsburgh Bureau of Police from furnishing this information to the Police
Review Board. Thus, there is a direct conflict between the instructions of state law (the Bureau may not furnish this information
to a noncriminal justice agency) and local law (the Bureau must turn over this information to a noncriminal justice agency).

Where there is a direct conflict, settled law holds that state law applies.
See Huntley & Huntley, Inc. v. Borough Council of the Borough of Oakmont, 964 A.2d 855, 862-63 (Pa. 2009) (citation omitted)

(footnote omitted):

The preemption doctrine establishes a priority between potentially conflicting laws enacted by various levels of govern-
ment. Under this doctrine, local legislation cannot permit what a state statute or regulation forbids or prohibit what state
enactments allow. Additionally, a local ordinance may not stand as an obstacle to the execution of the full purposes and
objectives of the Legislature.

Also see Spahn v. Zoning Board of Adjustment, 977 A.2d 1132, 1144 (Pa. 2009) (citations omitted):

Thus, while the General Assembly cannot abrogate ordinances of purely local concern, the General Assembly may effec-
tively abrogate local ordinances by enacting a conflicting statute concerning substantive matters of statewide concern.
Additionally, this Court has explained that ordinances of purely local concern are those that affect the personnel and
administration of the local government. Stated differently, local ordinances enacted pursuant to the local Charter are sub-
ordinate to the Home Rule Act when the matter at issue is one of statewide concern, and where the two conflict, the sub-
ordination mandate of the Home Rule Act takes precedence and controls.

The Police Review Board relies on case law which bars the General Assembly from enacting laws involving matters (1) that
affect the personnel or administration of a local government, (2) that conflict with local ordinances, and (3) that do not have
statewide application. The Board correctly states that courts continue to look to In re Addison, 122 A.2d 272, 275 (Pa. 1956), where
the Court stated:

[I]t being abundantly clear that the limitations of power referred to in section 18 [of the Home Rule Act] concern only
laws in relation to substantive matters of State-wide concern, such as the health, safety, security and general welfare of
all the inhabitants of the State, and not to matters affecting merely the personnel and administration of the offices local
to Philadelphia and which are of no concern to citizens elsewhere. Any other conclusion would reduce the Charter to a
mere scrap of paper and make the much heralded grant of Philadelphia home rule an illusion and a nullity.

See, e.g., Fraternal Order of Police v. City of Pittsburgh, 644 A.2d 246 (Pa. Cmwlth. 1994).
The difficulty with the Police Review Board’s reliance on Addison is that the CHRIA is not local legislation affecting merely the

personnel and administration of the offices local to Pittsburgh and which is of no concern to citizens elsewhere. To the contrary,
the CHRIA is an act of the Legislature that is uniform and applicable in every part of the Commonwealth. It applies “to persons
within this Commonwealth and to any agency of the Commonwealth or its political subdivisions which collects, maintains, dissem-
inates or receives criminal history record information.” 18 Pa.C.S. §9103. Its purpose is to balance the public’s right to know with
privacy rights of the citizens of this Commonwealth by describing what police records shall be made available to the public and
which records shall be protected from dissemination to any entity other than another law enforcement agency.4

In Spahn, 977 A.2d 1132, supra, the Pennsylvania Supreme Court addressed the standing of taxpayers to take an appeal from a
decision of the Zoning Board of Adjustment. Under the Philadelphia Code, taxpayers were given standing. Subsequently, the
General Assembly amended the First Class City Home Rule Act to permit only aggrieved persons (the definition of which did not
include taxpayers) to appeal zoning decisions. The Court did not apply the case law barring the General Assembly from enacting
laws “affecting the personnel and administration of offices local to Philadelphia and which were of no concern to citizens else-
where” (Id. at 1145), because the question of “who has standing to appeal to a court of record is a substantive matter of statewide
concern implicating a question of access to the courts of the Commonwealth.” Id. at 1144.
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The Police Review Board argues that this is not a law of statewide application because the City, as a home rule municipality,
may balance its interests in overseeing the activities of the Pittsburgh Bureau of Police against the privacy interests that are pro-
tected by §9106. This argument is without merit because a home rule municipality may not enact any legislation that interferes
with provisions of state laws with statewide application. The Legislature has determined that in order to adequately protect priva-
cy interests of all the citizens of this Commonwealth, documents covered by §9106 can be furnished only to criminal justice agen-
cies. The argument of the Police Review Board, that these privacy interests are adequately protected because the Police Review
Board will not disseminate to any third party records which the Bureau of Police provides, has been rejected through the provi-
sions of the CHRIA which prohibit dissemination to any noncriminal justice agency.5 A City Ordinance may no more create an
exception to §9106’s prohibition against dissemination because of the interests of the Police Review Board than the City could pro-
tect the interests of law enforcement officers by enacting an ordinance that barred disclosure of a category of documents that by
state law are to be made available to the public.

The Police Review Board cites §1983 actions brought in the federal courts in which the trial court required the production of
police reports covered by §9106 of the CHRIA. See, e.g., Curtis v. McHenry, 172 F.R.D. 162 (W.D. Pa. 1997); Griffin El v. Beard, 2009
WL 1606891 (E.D. Pa. 2009); and D.N. and S.N. v. Snyder, 2009 WL 1362665 (M.D. Pa. 2009). In these cases, the courts ruled that
the state privilege does not apply in a federal question case pending in the federal courts. The rationale for these rulings is that if
state statutory privileges were automatically entitled to recognition under Rule 501 of the Federal Rules of Evidence, the state
could frustrate the ability to prove a §1983 claim.

These cases offer no support to the Police Review Board. In litigation in state courts involving a state question, state law applies.
Also, this litigation does not raise the issue of whether there are instances in which the Pennsylvania courts will require produc-
tion of information protected by CHRIA in criminal proceedings, civil rights proceedings, and the like.

The Police Review Board states that prior to the present dispute, the Pittsburgh Bureau of Police has voluntarily disclosed
investigative information to noncriminal justice agencies, including the Police Review Board. The Police Review Board refers to a
letter of understanding between the Acting Director of the Citizens Police Review Board and the City Solicitor which provides that
with limited exceptions, all documents produced by the City of Pittsburgh to the Police Review Board are officially designated con-
fidential and may be reviewed only by the Police Review Board, its Director, and authorized paid employees who agree to main-
tain this documentation in the strictest confidence. Police Review Board Brief filed 8/211/10, Ex. 1. However, doctrines of waiver
or estoppel cannot affect the interests of third parties protected by §9106.

In summary, the General Assembly has established a statewide statutory scheme governing the collection and dissemination of
information of criminal justice agencies. Under the home rule legislation through which the City of Pittsburgh became a home rule
municipality, the City may not alter the statewide statutory scheme through an ordinance, which provides for law enforcement agen-
cies to disseminate information that cannot be disseminated under state law creating a comprehensive statewide statutory scheme.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 23rd day of September, 2010, it is hereby ORDERED that the request of the Pittsburgh Citizen Police Review Board that

I compel the Pittsburgh Bureau of Police to furnish intelligence, investigative, and treatment information protected by §9106 is denied.

BY THE COURT:
/s/Wettick, J.

1 Section 662.07 of the 1997 Ordinance permits the Board to issue subpoenas.
2 Only five of these twenty-nine persons who were arrested filed complaints with the Police Review Board.
3 Under §9121, criminal history record information may be disseminated to noncriminal justice agencies and individuals.
4 The intelligence, investigative, and treatment information which the Police Review Board seeks will refer to persons who reside
outside the City of Pittsburgh.
5 Under the enabling ordinance and the rules, regulations, and operating procedures adopted thereunder, the Police Review Board’s
files are confidential and not matters of public record. See City of Pittsburgh Code, Title 6, Art. VI §662.05(m).

Clearwire Corporation v.
Zoning Hearing Board of the Township of Robinson

and the Township of Robinson
Zoning

No. SA 10-000289. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 26, 2010.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Township of Robinson (“Board”) dealing with commu-

nications equipment on an existing tower located at 104 Forest Grove Road in the Township of Robinson, Allegheny County,
Pennsylvania. The tower currently provides telephone services and is owned by American Tower, Inc. and leased by Clearwire
Corporation (“Clearwire”). The Property is located in the R-2 Single Family Residential District and is owned by Nancy and Kurt
Schreiber. Clearwire is a wireless broadband provider of high-speed internet access to residential and small business customers,
licensed by the Federal Communications Commission (“FCC”). On February 5, 2010, Clearwire applied to the Board for a variance
to add three antennas and one microwave dish and related equipment onto the existing communications tower pursuant to Sections
2503A (non-conforming structures) and 2503 (non-conforming structures of land) of the Zoning Ordinance. The Board held a hear-
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ing on February 24, 2010, where Clearwire established that the existing tower is a pre-existing non-conforming use and a pre-exist-
ing non-conforming structure. The Board denied Clearwire’s application finding that the request will both enlarge the non-con-
forming use and increase the capacity of the non-conforming use. They determined that under the Municipalities Planning Code
(“MPC”), 53 P.S. Section 10910.2, Clearwire failed to satisfy the requirements necessary for a variance. It is from that decision that
the Appellant appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The collocation of Clearwire’s equipment is permitted without the necessity of obtaining a variance because it does not change
the use of the Property and does not expand the use beyond the area which was contemplated at the time it became non-conform-
ing. Clearwire’s existing communications tower is both a pre-existing non-conforming use and a pre-existing non-conforming
structure. Clearwire’s collocation of equipment would not increase the nonconformity of either the use or the structure and, there-
fore, it constitutes a continuation of the non-conforming use. The Pennsylvania Supreme Court has stated that to qualify as a con-
tinuation of an existing non-conforming use, “a proposed use must be sufficiently similar to the non-conforming use as not to con-
stitute a new or different use. The proposed use need not, however, be identical to the existing use; rather, similarity in use is all
that is required.” Limley v. Zoning Hearing Board of Port Vue Borough, 625 A.2d 54, 55 (Pa. 1993). In evaluating whether a pro-
posed use is sufficiently similar to qualify as a continuation of an existing non-conforming use, the doctrine of natural expansion
becomes relevant. Id. at 56. “[T]he doctrine of natural expansion … permits a landowner to develop or expand a business as a mat-
ter of right notwithstanding its status as a non-conforming use.” Pappas v. Zoning Board of Adjustment of the City of Philadelphia,
589 A.2d 675, 677 (Pa. 1991). “[O]nce it has been determined that a non-conforming use is in existence, an overly technical assess-
ment of that use cannot be utilized to stunt its natural development and growth.” Id. at 677, citing Chartiers Twp. v. W. H. Martin,
Inc., 542 A.2d 985 (Pa. 1988).

The non-conforming use in this case is the communication tower, which provides telephone services. The proposed use is the
same communication tower, which will provide high-speed Internet services in addition to telephone services. The collocation of
the antennas and the ground equipment do not expand the use beyond the area which was contemplated for the use at the time the
tower became non-conforming. The proposed antennas and microwave dish will be attached above the existing antennas and below
the top of the monopole. Neither the height of the communications tower nor the encroachment within the side yard setback will
increase. Therefore, the communications tower’s existing footprint will not increase. The case law suggests that an addition to a
non-conforming building that will not increase its footprint or the encroachment into front or side yards is not in violation of the
Ordinance. Nettleton v. Zoning Board of Adjustment of the City of Pittsburgh, 828 A.2d 1033, 1039 (Pa. 2003). In Nettleton, appel-
lant landowners were granted their request to vertically expand a commercial one-story non-conforming building. The
Pennsylvania Supreme Court upheld the zoning board’s grant and held that that proposed addition was permitted. They noted:

“[t]he vertical addition here proposed would have no effect on the existing building’s footprint and, therefore, would not
increase the encroachment of the building within the required front or side yard setback. Since the proposal would not
have the effect of increasing the degree of nonconformity, the zoning authorities correctly determined that the addition
was permitted…”

Nettleton, at 1039.
Based upon the foregoing, the decision of the Board is reversed.

ORDER OF COURT

AND NOW, this 26th day of July, 2010, based upon the foregoing Opinion, the decision of the Zoning Hearing Board of the
Township of Robinson is reversed.

BY THE COURT:
/s/James, J.

Fifth Third Bank v.
John R. Gillespie, Jr. and Miriam Gillespie

Mortgage Foreclosure

No. GD 08-014647. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—September 16, 2010.

OPINION
Defendant, John R. Gillespie, Jr. has appealed to the Superior Court of Pennsylvania from my Non-Jury Verdict granting mort-

gage foreclosure. This Opinion explains that Verdict.
Plaintiff made a loan in January of 2006 to Defendant Miriam Gillespie that was secured by a mortgage signed by both

Defendants (they are Husband and Wife) that encumbered their residence. When Miriam Gillespie stopped making payments on
the loan in September of 2007, Plaintiff Fifth Third Bank initiated this litigation by filing a Complaint in Mortgage Foreclosure in
July of 2008. On March 10, 2010, I presided over the Non-Jury Trial and rendered a verdict of foreclosure with a finding in favor
of Plaintiff and against the subject real estate in the amount of $124,488.64. Defendant John R. Gillespie, Jr. (“Mr. Gillespie”) filed
a Motion for Post-Trial Relief, which I denied after reviewing briefs and hearing oral argument. Mr. Gillespie then filed a Notice
of Appeal to the Superior Court.

Mr. Gillespie, in response to my order directing him to file a Concise Statement of Errors Complained of on Appeal, filed a doc-
ument entitled “Specific Errors Pursuant to Rule 1925(b)” (hereinafter referred to as “Specific Errors”).
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Mr. Gillespie’s first complaint on appeal is that my verdict of foreclosure is erroneous because Fifth Third Bank did not utilize
a document entitled “note.” Specific Errors, pp. 4-5, ¶ No. 1. Mr. Gillespie argues that the Mortgage specifies the debt owed to Fifth
Third Bank “is evidenced by Borrower’s note…” but Fifth Third Bank failed to produce any document at the Trial that was enti-
tled “note.” Fifth Third Bank admits it did not utilize any document entitled “note.” Fifth Third Bank instead utilized a document
entitled “Equity Flexline Credit Agreement, Security Agreement and Federal Truth in Lending Initial Disclosure,” which includes
provisions that specify the amount of money loaned, the interest rate, the minimum monthly payment and the maturity date. Such
provisions are the basic terms contained in a document commonly referred to as a “promissory note.” Mr. Gillespie does not argue
that any essential repayment term is missing from Fifth Third Bank’s Equity Flexline Credit Agreement. He simply argues that
“note” is a “magic word” that must appear as the title of the document. Mr. Gillespie cites no statute, caselaw or other legal author-
ity in support of this argument. Indeed, the statutory definition of “note” does not contain a requirement that “note” be the title of
the document. See 13 Pa.C.S.§3104(e). It is crystal clear to me that the Equity Flexline Credit Agreement is the “Borrower’s note”
referenced in the Mortgage, and Mr. Gillespie has provided no reason it must be entitled “note” to be valid. Therefore, it was prop-
er for me to enter a foreclosure verdict with the bank not using a document entitled “note.”

Mr. Gillespie’s next complaint on appeal is that I made an error by including $43,623 from the initial advance in the $124,488
verdict, because there is no evidence connecting the $43,623 to the Mortgage. Specific Errors, p. 5, ¶ no. 2. This issue was not raised
either during the Trial or in Mr. Gillespie’s Motion for Post-Trial Relief. In his summation, Mr. Gillespie’s counsel actually stated
that “the initial funding of about $40,000” was proper. Trial Transcript (“T.” hereafter), p. 46. Pursuant to Pennsylvania Rule of
Civil Procedure No. 227.1(b), Mr. Gillespie has therefore waived his ability to make such a complaint. In any event, Trial Exhibit
B, which was admitted without objection (see T., p. 10), is Fifth Third Bank’s History Summary and Installment Loan History.
These documents contain the name Gillespie as well as the same account number that is on the Mortgage and other loan docu-
ments. Both documents show the initial advance of $43,664.53 three weeks after execution of the mortgage. In addition, Exhibit A
that was admitted into evidence at the Trial is the credit file for the mortgage, and it includes three checks of the same date that
total $43,664.53. The first check is for $22,040.99 to satisfy an existing mortgage, the second is for $20,123.54 mainly for delinquent
real estate taxes on the subject property and the third is for $1,500 to the mortgage broker who procured the loan for Fifth Third
Bank. Hence, there is substantial evidence that connects the initial advance to the Mortgage, and I made no error by including it
in the verdict.

Mr. Gillespie next argues that I made an error by including “in the verdict the amounts of $804.03, $8,123.55, $542.00, $8,949.33,
and $422.39 charged to the mortgage account on March 27, 2006….” because Fifth Third Bank did not produce checks to support
the charges. Specific Errors, p. 5, ¶ no. 3. This issue also was not raised either during the Trial or in the Post-Trial Motion, there-
fore it is waived pursuant to Pennsylvania Rule of Civil Procedure No. 227.1(b). In addition, this argument is premised on the need
for a check for each charge when the Equity Flexline Credit Agreement allows extensions of credit by the borrower’s use of a check
“or access card supplied by the Lender,” or the transfer of “funds from the Account by other means acceptable to Lender.” Exhibit
A, Equity Flexline Credit Agreement, ¶ No. 1. Therefore, whether or not a check was the method used for making these five March
27, 2006 charges does not have any bearing on whether the charges were made by Miriam Gillespie, since she could have done so
with an access card or means other than a check. Fifth Third Bank’s History Summary and Installment Loan History, mentioned
above, contains these five charges, which was sufficient evidence for inclusion of them in the verdict. Hence, I did not err by
including these charges in the verdict.

Mr. Gillespie also argues I made an error by including checks signed by Miriam Gillespie or the other charges in the verdict
without a separate signed note for each charge. See Specific Errors, p. 5, ¶ Nos. 2, 3 and 4. Mr. Gillespie premises this argument
on paragraph no. 20 of the mortgage, which states:

Future Advances. Upon Request by Borrower, Lender, at Lender’s option, may make Future Advances to Borrower. Such
future and additional loan advances, with interest thereon, shall be secured by this Mortgage, when evidenced by prom-
issory notes stating that such notes are secured hereby. At no time shall the principal amount of the indebtedness secured
by this Mortgage, not including sums advanced in accordance herewith to protect the security of this Mortgage, exceed
the original amount of the Indebtedness plus $0.

Mr. Gillespie misunderstands this provision as it does not require a separate promissory note for each charge. It means when the
total of the advances made to the borrower exceed the amount of the Mortgage, $115,000, a separate promissory note is required
for any additional advances to be secured by the Mortgage. This did not occur as Fifth Third Bank’s Installment Loan history shows
the total advanced was $92,119.40. See Exhibit B, Installment Loan History, p. 4. Therefore, there was no requirement of a sepa-
rate note for each charge.

Mr. Gillespie’s final argument is that I should have rescinded the Mortgage because it “was induced by a fraud perpetrated
upon John R. Gillespie, Jr.” Specific Errors, p. 6, ¶ no. 5. Mr. Gillespie claims he was induced to sign the mortgage by a repre-
sentation that he needed to sign it to pay $40,000 in back taxes, and that he had no idea his wife, Miriam Gillespie, actually
received a $115,000 line of credit secured by it. Id. At ¶ nos. 9-10. However, Mr. Gillespie’s own testimony, if believed, is that
any fraudulent inducement was made by his wife and son. When asked how the Mortgage was presented to him and why he
signed it, Mr. Gillespie testified “my son handled the whole affair.” T., pp. 22-23. He also testified that only his wife was pres-
ent when he signed the Mortgage in the kitchen of their home, and that her income was inflated on the loan application. T., p.
24. Mr. Gillespie also testified that many of the charges benefit his son. T., pp. 26-29. Mr. Gillespie was not a credible witness,
and the only other witness called to testify by the Defendants was Robert Rein, a Fifth Third Bank Manager. Mr. Rein, on the
other hand, was very credible, but there was nothing in his testimony connecting Fifth Third Bank with any of the alleged fraud.
Since the perpetrator of the alleged fraud clearly was not Fifth Third Bank, there is no merit to the fraud claim against it in
these proceedings.

Mr. Gillespie implies that allowing his Wife to have this loan without him also being a party to the loan was fraudulent. However,
when Miriam Gillespie applied for the loan, as long as she could obtain sufficient collateral, Fifth Third Bank could not ask Mr.
Gillespie to join in the loan. See 15 U.S.C.§1691. His signature on the mortgage provided the necessary collateral. Rather than being
part of a fraudulent transaction, Fifth Third Bank adhered to the federal law that prohibits discrimination based on a borrower’s
marital status.

BY THE COURT:
/s/Hertzberg, J.
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Ernest G. Rabatin, Executor of the Estate of Scot W. Cameron v.
Allied Glove Corporation, et al.

Statute of Repose in Asbestos Cases

No. GD 09-008179. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—September 20, 2010.

OPINION
This appeal arises from this Court’s entry of summary judgment in favor of General Electric Company dated April 6, 2010, on

the basis of Pennsylvania Statute of Repose, 42 Pa CSA §5536.
The Plaintiff filed the present action on April 28, 2009. Plaintiff pleaded that he worked at Edgar Thompson Works until 1982.

Plaintiff alleged exposure to General Electric’s asbestos containing products including General Electric turbines at Edgar
Thompson prior to 1982.

42 Pa CSA §5536 states:

“…a civil action or proceeding brought against any person lawfully performing or furnishing the design, planning, super-
vision or observation of construction, or construction of any improvement to real property must be commenced within
twelve years after completion of construction of such improvement to recover damages for:

(1) Any deficiency in the design, planning, supervision, or observation of construction or construction of the improvement.

(2) Injury to property, real or personal, arising out of any such deficiency.

(3) Injury to the person or for wrongful death arising out of any such deficiency.

(4) Contribution or indemnity for damages sustained on account of any injury mentioned in paragraph (2) or (3).

I have routinely afforded the protections of the Statute of Repose to General Electric turbines as I have concluded that they are
exceedingly large, permanent fixtures, meaningfully connected to, and essential to the operation and use of, the industrial facili-
ties in which they are installed. As such, turbines are “improvements” within the meaning of the Statute of Repose. I do not believe
that an argument has yet been advanced to me that there exists a genuine issue of material dispute as to whether or not General
Electric is the type of party entitled to the protections afforded under the Statute of Repose. General Electric as manufacturer of
its turbines, furnishes the design, planning, and/or supervision or observation of construction of those turbines, and as such, it is
within the class of individuals/entities intended to be protected by the Statute of Repose. Finally, Plaintiff does not assert exposure
to General Electric turbines at Edgar Thompson after 1982. Accordingly, more than twelve years after the installation of any such
turbine had long since passed prior to the date of the filing of the Plaintiff ’s complaint in this case, April 28, 2009. Accordingly,
presumably for the reasons set forth above, I entered summary judgment on behalf of General Electric.1

I note that Plaintiff filed a Motion for Reconsideration of my Order granting General Electric’s Motion for Summary Judgment
taking issue with General Electric’s reliance upon Fetterhoff v. Fetterhoff, 412 A.2d 30 (Pa Super, 1986) to the question of whether
General Electric can avail itself of the Statute of Repose defense where Plaintiff alleges General Electric’s subsequent repairs to
the turbines thereby giving rise to a jury question as to whether General Electric maintained control over the improvements and
thus is not entitled to the protections afforded under the Statute of Repose.2 In my view, Fetterhoff is applicable and plainly
requires that in order to exclude an entity from application of the Statute of Repose, a jury must be able to conclude that the enti-
ty exercised possessory control over the improvement, and not that it merely conducted occasional repairs on the improvement.

Additionally, Plaintiff sought reconsideration of my ruling on the basis of the recent decision of the Pennsylvania Supreme Court
in the case of Abrams v. Pneumo Abex Corp., 981 A.2d 198 (Pa, 2010) wherein the Court utilizes language that has raised questions
regarding the continuing viability of a “repose” defense within the context of asbestos litigation. While I am aware of, and in some
respects, sympathetic to the arguments advanced based upon the language found in Abrams, I am yet unable to conclude that the
Statute of Repose, at 42 Pa CSA §5536, is not applicable within the context of asbestos litigation.3 Because of the significant impact
of the possible applicability of the Abrams decision on the viability of the statute of repose defense in asbestos litigation, I set forth
the relevant language from Abrams below:

Finally, Appellants challenge the Superior Court’s conclusion that allowing them to proceed with their cause of action for
lung cancer would violate Crane’s right to repose. The Superior Court opined:

Appellants…had an opportunity to sue John Crane for increased risk and fear of cancer during the 1980s but failed to
do so, despite the fact that both couples knew they were required to assert all claims for present and future harm with-
in two years of the initial diagnosis of an asbestos-related injury. As the statute of limitations applicable to the previ-
ous lawsuits expired long ago, John Crane reasonably believed that it would not have to defend these claims, and the
company is entitled to repose due to the fact that it was not named as a defendant in the prior actions. See Lesoon v.
Metropolitan Life Insurance Company, 898 A.2d 620 (Pa. Super. 2006) (statutes of limitations are designed to effectu-
ate preservation of evidence, the right of potential defendants to repose, and administrative efficiency).

Abrams, 939 A.2d at 394.

A statute of repose is defined as a “statute barring any suit that is brought after a specified time since the defendant acted
(such as by designing or manufacturing a product), even if this period ends before the plaintiff has suffered a resulting
injury.” Black’s Law Dictionary 1451 (8th ed. 2004). Thus,

A statute of repose…limits the time within which an action may be brought and is not related to the accrual of any
cause of action; the injury need not have occurred, much less have been discovered. Unlike an ordinary statute of lim-
itations which begins running upon accrual of the claim, the period contained in a statute of repose begins when a spe-
cific event occurs, regardless of whether a cause of action had accrued or whether any injury has resulted.

City of McKeesport v. Workers’ Compensation Appeal Board (Miletti), 560 Pa. 413, 421, 746 A.2d 87, 91 (2000) (citations and
emphasis omitted). While a statute of limitations merely bars a party’s right to a remedy, a statute of repose completely
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abolishes and eliminates a party’s cause of action. Noll v. Harrisburg Area YMCA, 537 Pa. 274, 281, 643, A.2d 81, 84 (1994).

While the Superior Court and Crane assert that Crane has a right to repose, no statutory right of repose exists with respect
to asbestos cases.10 Indeed, had the legislature intended that asbestos exposure cases be subject to a statute of repose, it
could have expressly indicated so in its enactment of 42 Pa.C.S.A. §5524(8).11 Cf. Sporio v. Workmen’s Compensation
Appeal Board (Songer Construction), 553 Pa. 44, 50, 717 A.2d 525, 528 (1998) (Section 301(c)(2) was enacted to “prevent
stale claims…and prevent speculation over whether a disease is work-related years after an exposure occurred”).

Moreover, to the extent the Superior Court relies on a common law theory of repose, in our view, such a concept runs con-
trary to the holdings of Marinari, Giffear, and Simmons. See, e.q., Marinari, 612 A.2d at 1026 (stating, with respect to
latent disease cases, “that a potential defendant’s interest in repose is counterbalanced and outweighed by other factors,
including evidentiary considerations, securing fair compensation for serious harm, and deterring uneconomical anticipa-
tory lawsuits”). Thus, we reject the Superior Court’s summary conclusion that allowing Appellants to proceed with their
cause of action against Crane would violate Crane’s right to repose.”

Abrams, 981 A.2d 198, at 211-212.
Upon my review of the Abrams’ decision, it does not appear that the defendant therein advanced a defense based upon

Pennsylvania’s Statute of Repose at 42 Pa. C.S.A. §5536, but rather was advancing only the common law principle of repose as a
defense. More importantly, in my judgment, if it had been the intention of the Pennsylvania Supreme Court to broadly abrogate the
applicability of 42 Pa. C.S.A. §5536 within the context of asbestos litigation, the Court would have done so expressly and with spe-
cific reference to the statute and would not have relied upon the generic language utilized in the single undeveloped clause: “…no
statutory right of repose exists with respect to asbestos cases,” Abrams at 212, to implicitly set aside a statutory enactment that
has been routinely enforced in this Commonwealth for decades. Importantly, nowhere within the Abrams decision is 42 Pa.C.S.A.
§5536 even mentioned by the Supreme Court, let alone explicitly abrogated. For this reason, I am unable to conclude that it was
the intention of the Pennsylvania Supreme Court to abolish the applicability of the Statute of Repose at 42 Pa.C.S.A. within the con-
text of asbestos litigation.

BY THE COURT:
/s/Colville, J.

1 I resolve many motions for summary judgment similar to the one at issue here. I do not recall the specific argument[s] advanced
by the parties.
2 42 Pa.C.S. § 5536(b)(2) states: “[The Statute of Repose] shall not be asserted by way of defense by any person in actual posses-
sion or control, as owner, tenant or otherwise, of such improvement at the time any deficiency in such an improvement constitutes
the proximate cause of the injury or wrongful death for which it is proposed to commence an action or proceeding.”
3 I recognize that there are many sound substantive arguments for why application of the Statute of Repose within the context of
latent disease litigation may be unwarranted or unwise. In the absence of legislative amendment of the Statute of Repose or clear
appellate direction to the contrary; however, I am bound by the plain language of 42 Pa.C.S. §5536.
10 An example of a statue of repose is Section 301(c)(2) of the Workers’ Compensation Act, which provides that a claim expires with-
in 300 weeks of a claimant’s last exposure, regardless of whether an occupational disease manifests or death occurs within that
time period:

The terms “injury,” “personal injury,” and “injury arising in the course of his employment,” as used in this act, shall
include, unless the context clearly requires otherwise, occupational disease as defined in section 108 of this act: Provided,
That whenever occupational disease is the basis for compensation, for disability or death under this act, it shall apply
only to disability or death resulting from such disease and occurring within three hundred weeks after the last date of
employment in an occupation or industry to which he was exposed to hazards of such disease: And provided further. That
if the employee’s compensable disability has occurred within such period, his subsequent death as a result of the disease
shall likewise be compensable.

77 P.S. §411(2)(footnotes omitted and emphasis added).
11 See supra note 4.

Airport Professional Office Center
100 Condominium Association,

Thomas A. Brown and Mary Ann Anuszkiewicz v.
Zoning Hearing Board of Moon Township,

Moon Township, and Parvis Jian, M.D.
Zoning—Occupancy Permit for Medical Office

No. SA 10-000296. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—September 24, 2010.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of Moon Township (“Board”) dealing with a medical office

occupied by Intervenor Dr. Parviz Jian, located in the Airport Professional Office Center in Moon Township at 1150 Thorn Run
Road Ext. The medical office is located in a BP (Business Park) zoning district.
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Dr. Jian is a medical doctor who began operating an obstetrics/gynecological practice at the location in 1988. In 2005, he
received certification to treat patients with addiction problems. Dr. Jian has not performed surgery or deliveries since 2007 but
maintains a general practice. After complaints regarding Dr. Jian’s use of the property, he applied to Moon Township for an occu-
pancy permit for a medical practice which included treating patients with opioid addiction. On January 4, 2010, the zoning officer
granted the occupancy permit application for a medical office but ordered Dr. Jian to cease and desist the unauthorized use as a
drug treatment facility because he was administering the drug Buprenorphine (a substance similar to Methadone). The zoning offi-
cer determined that Buprenorphine can only be administered at a methadone treatment facility which is not a permitted use in a
BP zoning district. Dr. Jian appealed the zoning officer’s determination that he was operating a methadone treatment facility. The
Board issued Findings of Facts and Conclusions of Law determining that Dr. Jian may prescribe the drug Buprenorphine or other
federally approved Schedule III drugs but may not administer drugs for the purpose of treating opioid addicts. It is from that deci-
sion that the Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Board correctly determined that Dr. Jian uses the property as a “medical office” as defined in the Moon Township Zoning
Ordinance (“Ordinance”) and not as a “methadone treatment facility”.

The BP zoning district permits medical offices. Section 107 of the Ordinance defines “medical office” as:

a building or structure where one or more licensed medical professionals, provide diagnosis and treatment to the gener-
al public without surgical procedures, overnight accommodation or pharmacy and shall include such uses as reception
areas, offices, consultation rooms, and x-ray, providing that all such uses have access only from the interior of the build-
ing or structure.

Methadone treatment facilities are only permitted in M-1 zoning districts and as a conditional use. The Ordinance defines
“methadone treatment facility” as:

a facility owned and operated by a private for-profit entity, a private non-profit entity or the Allegheny County Health
Department of Human Services Bureau of Drug and Alcohol where the drug “Methadone” or similar substances are pre-
scribed and administered for the treatment, maintenance or detoxification of persons.

The Board found that Dr. Jian was prescribing but not administering Buprenorphine. The Board determined that
Buprenorphine is similar to methadone in that both are prescribed and administered for the treatment, maintenance or detoxifi-
cation of persons. The Board found that administering Buprenorphine from a medical office is not a permitted use in the BP zon-
ing district. The Board determined that Dr. Jian may continue prescribing Buprenorphine or other federally approved Schedule
III drugs but may not administer drugs for the purpose of treating opioid addicts from his Moon Township Office.

When words of a statute are free from ambiguity the letter of it is not to be disregarded under the pretext of pursuing its spir-
it. 1 Pa. C.S.A. §1921(b). In this case, the words “administer” and “prescribe” are plain and unambiguous but are not defined by
the Ordinance. The Merriam Webster dictionary defines “administer” as: (1) “…to dispense…” “Prescribe” is defined as: “to write
or give medical prescriptions.” In a methadone treatment facility, the medical personnel both prescribes and administers the sub-
stance. Dr. Jian’s testimony established that he prescribes but does not administer Buprenorphine. His treatment includes manag-
ing and supervising the execution and use of the drugs. He requires his patients to follow up with him every couple of weeks and
he periodically tests their urine. But there is no evidence that Dr. Jian physically dispenses the drugs. Therefore, the evidence
establishes that Dr. Jian uses the property as a medical office because he prescribes but does not administer Buprenorphine.

Dr. Jian’s use of the property at 1150 Thorn Run Road fits within the definition of “medical office” under the Ordinance and
therefore the decision of the Board is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 24th day of September, 2010, based upon the foregoing Opinion, the decision of the Zoning Hearing Board of

Moon Township is affirmed and the appeal is dismissed.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Donald Troutman

Amendment of Criminal Complaint

No. CC 200704416. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—September 16, 2010.

OPINION
The relevant facts and procedural history of this matter are as follows. In 2007, the victim’s mother contacted the police alleg-

ing that the victim’s biological father had raped her in 2001 at age nine. This action came after the victim had reported to her sis-
ter that her biological father had raped her when she had lived with him some years prior. Also, some time after Troutman came
back into the victim’s life, she began to experience pseudo-seizures which are indicative of psychological trauma. After police con-
ducted an examination, a criminal complaint was filed which stated that the rapes occurred sometime in 2001 at the father’s res-
idence in East Liberty when the victim had lived with him. Troutman was charged with two counts of Incest, two counts of Rape
of a Child, two counts of Statutory Sexual Assault, two counts of Endangering the Welfare of Children and two counts of Corruption



november 5 ,  2010 page 397

of Minors. On December 12, 2008, September 18, 2009, April 29, 2009 and October 5, 2009, Troutman proceeded to a bench trial
before the Honorable John A. Zottola, J.

At trial, the victim testified that Troutman had raped her on three separate occasions spanning a few weeks apart from each
other, but could only recollect two of the times she was raped. She testified that the first rape occurred in her father’s one bed-
room apartment and the second rape occurred at a neighbor’s apartment which Troutman had access to. However, the victim also
testified that she had been seven years old at the times the rapes occurred which would make the rapes occur in 1999 and not
2001 as the criminal complaint stated. During the victim’s testimony, the Commonwealth moved to amend the criminal informa-
tion to change the date of the incidents from 2001 to 1999 and the trial court granted. Troutman was found guilty of all charged
on October 5, 2009. On March 22, 2010, the Defendant was sentenced to an aggregate sentence of seven and one half to fifteen
years of incarceration.

The sole issue to be addressed is whether the trial court abused its discretion in granting the Commonwealth to amend its crim-
inal information concerning the case. Under Pennsylvania law, a court may allow information used in a criminal complaint “to be
amended when there is a defect in form, the description of the offense(s), the description of any person or any property, or the date
charged, provided that information as amended does not charge an additional or different offense.” Pa. R. Crim. P. 564 (2010).
Furthermore, “[u]pon amendment, the court may grant such postponement of trial or other relief as is necessary in the interests
of justice.” Id.

The purpose of this rule is to ensure that a defendant is fully apprised of the charges against him and avoid prejudice by pro-
hibiting the last minute addition of alleged criminal acts of which the defendant is uninformed. Commonwealth v. Sinclair, 897 A.2d
1218, 1221 (Pa. Super. 2006) (citing Commonwealth v. Duda, 831 A.2d 728, 732 (Pa. Super. 2003). In effecting this purpose, the
Commonwealth can “employ the test of whether the crimes specified in the original indictment or information involve the same
basic elements and evolved out of the same factual situation as the crimes specified in the amended indictment or information.”
Commonwealth v. Gray, 478 A.2d 822, 824 (Pa. Super 1984) (citing Commonwealth v. Stanley, 401 A.2d 1166, 1175 (Pa. Super. 1979).
If so, then the defendant is deemed to have been placed on notice regarding his alleged criminal conduct. Gray, 478 A.2d at 824. If
however, the amended provision alleges a different set of events, or the elements or defenses to the amended crime are material-
ly different from the elements or defenses to the crime originally charged, such that the defendant would be prejudiced by the
change, then the amendment is not permitted. Id.

This Commonwealth has adopted six specific factors that must be considered in determining whether a defendant is prejudiced
by an amendment, which include:

(1) whether the amendment changes the factual scenario supporting the charges; (2) whether the amendments add new
facts previously unknown to the defendant; (3) whether the entire factual scenario was developed during a preliminary
hearing; (4) whether the description of the charges changed with the amendment; (5) whether a change in defense strat-
egy was necessitated by the amendment; (6) whether the timing of the Commonwealth’s request for amendment allowed
for ample notice and preparation.

Commonwealth v. Sinclair, 897 A.2d 1218, 1223 (Pa. Super. 2006) (citing Commonwealth v. Grekis, 601 A.2d 1284, 1292 (Pa. Super.
1992)). If the amendment does not hinder or necessitate any change in the defense strategy, it is permitted. Commonwealth v. Page,
965 A.2d 1212, 1223 (Pa. Super. 2009). Amendment is also proper where the facts underlying the charges in the amended complaint
were known to the defendant from the time the charges were brought against the defendant. Sinclair, 897 A.2d at 1218. Importantly,
the amendment of information where such amendment violates Pa. R. Crim. P. 564 is not necessarily fatal; relief is warranted for
a violation only when the variance between the charges in the original and amended information prejudices a defendant.
Commonwealth v. Brown, 727 A.2d 541, 543-544 (Pa. 1999).

In this case, the information was properly amended and does not violate Pa. R. Crim. P. 564. The criminal complaint reported
that the incidents had taken place sometime in 2001, which would have made the victim nine years old. However, the victim testi-
fied at trial that she was in fact seven years old when the incidents happened which would make the date of the allegations 1999.
The prosecution moved to amend the year to which the trial court properly granted.

The changing of the date does not prejudice the defendant inasmuch as he was on notice of the crimes he was accused of as well
as the location in which the allegations took place. Nor does it materially alter the underlying facts concerning the case. In addition,
the defense was on notice as to the victim’s age between seven and ten years old and as the court granted the motion to amend, it
also gave the defense time to prepare a defense strategy to the amended facts. Succinctly, the changing of the date does not change
the factual scenario involved, the location of the incident or change the underlying charge; therefore, it was properly granted.

Based on the foregoing, Defendant’s issues raised as matters complained of on appeal are deemed without merit.

BY THE COURT:
/s/Zottola, J.
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Joseph Jackson v.
Stephen Plecenik and Ruth Plecenik

Grandparent Custody

1. Maternal grandparents sought partial custody of their grandchild following the death of their daughter, the child’s mother.
The child’s parents were separated in 2006 and a few months after the filing of the divorce complaint, the mother committed sui-
cide. The maternal grandparents were initially awarded partial custody by the court on alternate Saturdays from noon to 6:00 p.m.

2. The father requested modification alleging that the grandparent’s partial custody interfered with the child’s weekend activ-
ities and that the child was unhappy visiting with the grandparents. The court discredited the father’s testimony and his own moth-
er’s testimony, but did order a change in the custody arrangements, giving the maternal grandparents one overnight per month and
giving limited holiday time to the maternal grandparents. This was seen to better meet the child’s changing needs, but still give
the maternal grandparents meaningful contact with the child.

3. The continuing contact was seen as being in the child’s best interest as the child had spent considerable time with the mater-
nal grandparents after the parents separated and prior to the mother’s suicide. During the time that the child would spend with
the maternal grandparents, she would be able to see the relatives on the maternal side of her family.

4. The court found the grandparents to be credible when they described that the child enjoyed her time with the grandparents.
There was nothing in the record to indicate that the grandparents had ever acted in a manner detrimental to the child’s relation-
ship with her father. The court had the power to fashion a remedy to meet the child’s best interest even though the grandparents
had not filed a formal request for any additional time, however, they did raise their request in their pretrial statement.

(Christine Gale)

Susan Curran for Petitioner/Father.
Kerri Lee Cappella for Respondents/Grandparents.
No. FD07-07034-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J.—May 10, 2010.

C A P S U L E  S U M M A R Y
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Paul P. Skoutelas and Denise P. Skoutelas v.
Port Authority of Allegheny County

Breach of Contract—Promissory Estoppel

No. GD08-011585. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—September 13, 2010.

OPINION
AND ORDER OF COURT

In this Opinion, I consider the motion for summary judgment of plaintiffs seeking summary judgment in their favor as to the
two remaining counts in plaintiffs’ amended complaint (Count I and Count II), the motion for summary judgment of Port Authority
of Allegheny County (“PAT”) seeking dismissal of these two remaining counts, and plaintiffs’ motion for summary judgment seek-
ing dismissal of defendant’s two-count amended complaint.

I.
I initially consider PAT’s motion for summary judgment

The relevant facts, based on evidence construed in plaintiffs’ favor, are as follows:
Mr. Skoutelas was a PAT employee from 1980 to September 1991. In September 1991, he left PAT to become the Chief Executive

Officer of the Orlando, Florida, Public Transit Organization. In 1997, he returned to PAT to serve as its Chief Executive Officer.
He entered into an Employment Agreement that covered a five-year term from March 31, 1997 through March 30, 2002. On April
23, 1999, the Agreement was amended to extend his term of employment through March 31, 2004. On October 12, 2000, he entered
into a five-year Employment Agreement covering the period from September 1, 2000 through August 31, 2005 and with an option-
al two-year extension. Subsequently, the PAT Board approved the two-year extension through 2007.

Under his 1997 Employment Agreement and at all relevant times thereafter, Mr. Skoutelas was a participant in PAT’s
Retirement and Disability Allowance Plan for Employees Not Represented by a Union (“Pension Plan”). Under the terms of the
Pension Plan, benefits are limited by Internal Revenue Code, 26 U.S.C. §415 (“Section 415”), which imposes an annual cap on
benefits.

Section 415(m) of the Internal Revenue Code allows government agencies to establish a Qualified Governmental Excess Benefit
Arrangement (“QGEBA”) to pay amounts in excess of Section 415. Prior to Mr. Skoutelas’ return to PAT, PAT had been working on
plans to create and implement a QGEBA because the retirement benefits of the former CEO of PAT were above Section 415 lim-
its. After the terms had been finalized, on July 1, 1997, Ronald E. Clark, Director of Human Resources, signed the final document
which gave the QGEBA an effective date of October 1, 1996. Under Section 4.2 of the QGEBA (Amended Complaint, Ex. E), PAT
may discontinue payment of QGEBA benefits at any time:

Amendment or Discontinuance. The Authority expects to continue the Plan indefinitely, but reserves the right to
amend or discontinue it by action of its Board of Directors, if, in its sole judgment, such a change is deemed neces-
sary or desirable, even if the Participant is retired and benefits have commenced.

As of early 2001, approximately forty-five key management employees of PAT, including Mr. Skoutelas, were eligible for
retirement within the next twelve to eighteen months. In order to encourage these senior employees, including Mr. Skoutelas,
to remain employed with PAT, on February 22, 2002, a Deferred Retirement Option Plan (“DROP”) was adopted by the Board
of Directors; the DROP was included and made part of the Pension Plan as Section 25 (Amended Complaint, Ex. D at 29-33).
Under the DROP, participants continue to receive both a salary and pension benefits. However, during the time a participant
is receiving a salary, the pension benefits are placed into a DROP account in the name of the participant. The amount placed
in the DROP is the amount of the benefits that the participant would have received if he or she had retired as of the date the
participant enrolled in the DROP program. Upon retirement, the money in the DROP account, with interest, is paid to the
employee.1

Once an employee begins participating in the DROP program, he or she will not make any contributions to the Pension Plan
and there will be no increase in pension benefits because of the salary increases and added years of service following participa-
tion in DROP. For example, assume that an employee who enrolled in the DROP program as of July 1, 2002, would have been enti-
tled to monthly pension benefits of $5,000 if she had retired. For the period after July 1, 2002 during which the employee contin-
ues to work, she will be paid the salary that she would have received if she had continued to work without participating in the
DROP. Each month in which she continues to work, PAT will deposit into a DROP account for the employee the sum of $5,000 per
month that the employee would have received upon retirement as of July 1, 2002. Upon retirement, these funds are paid to the
participant. Also, upon retirement the employee will receive retirement benefits of only $5,000 for the remainder of her life. She
will not receive increased pension benefits that she would have received if the employee continued to work without participating
in the DROP.

Mr. Skoutelas was eligible to participate in the DROP as of July 1, 2002.
At all relevant times, James Shearer served as Benefits Manager and Pension Plan Administrator of PAT. He reported to per-

sons who reported to Mr. Skoutelas. One of Mr. Shearer’s responsibilities was to calculate the amount of pension benefits an
employee will receive if he or she retires on a specific date. In calculating benefits, he applied a formula based on years of employ-
ment and salary.

In June 2002, Mr. Skoutelas asked Mr. Shearer to calculate his retirement benefits if he retired and entered the DROP as of July
1, 2002. Mr. Shearer furnished this information through a worksheet furnished to Mr. Skoutelas. The final worksheet which Mr.
Shearer furnished Mr. Skoutelas provides for a total monthly gross allowance of $9,066.54. This worksheet (Amended Complaint,
Ex. I) is attached as Attachment 1.

Mr. Shearer’s calculation was correct. This was the amount payable under the Pension Plan and QGEBA.2

Mr. Shearer performs dozens of these calculations each month for PAT employees who are considering retirement. For
more than 99% of the employees, PAT’s Pension Plan is the only source of pension benefits. Only four or five employees,
including Mr. Skoutelas, also received benefits through QGEBA (7/14/10 Transcript, Argument on Motions for Summary
Judgment, T. 6, 17). The format of the worksheet that Mr. Shearer gave to Mr. Skoutelas advising him of his retirement ben-
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efit calculations was no different than the format of the worksheets that he gave to all other PAT employees concerning their
retirement benefits.

Upon receiving the worksheet, Mr. Skoutelas, in consultation with his wife, considered the risks and benefits of entering the
DROP based on the information in the worksheet. Eventually, he entered the DROP on June 29, 2002, effective July 1, 2002. On
August 22, 2002, the Pension Plan Committee approved Mr. Skoutelas’ DROP retirement benefits in the amount of $9,066.54, effec-
tive July 1, 2002 (see Amended Complaint, Ex. J attached as Attachment 2).

PAT never informed Mr. Skoutelas that there was a possibility that he would not receive the full amount of $9,066.54 for the
remainder of his life, that a portion of his benefits must come from the QGEBA, and that the QGEBA could be terminated.

In connection with the provisions of the DROP, beginning in July 2002, PAT began crediting $9,066.54 per month to Mr.
Skoutelas’ DROP account. After Mr. Skoutelas terminated his employment with PAT on September 12, 2005, PAT paid out the lump
sum of Mr. Skoutelas’ monthly retirement benefits in his DROP account (approximately $380,000) and began making monthly pay-
ments directly to Mr. Skoutelas in the amount of $9,066.54. On October 18, 2005, PAT sent a letter to Mr. Skoutelas notifying him
of the maximum amount he is permitted to receive from the Pension Plan and that the balance will be withdrawn from the QGEBA.
See Attachment 3 (Defendant Ex. 23).

Toward the end of 2006 and the beginning of 2007, PAT had been undergoing a number of audits, some of which had criticized
the retirement benefits of PAT as being overly generous. On March 30, 2007, the PAT Board adopted a resolution terminating the
QGEBA. The last payment of $3,114 from the QGEBA to Mr. Skoutelas was made in May 2007. Since May 2007, Mr. Skoutelas has
received only the pension benefits provided for under the Pension Plan.

In the remaining counts of their complaint (Counts I and II), plaintiffs seek (1) a lump sum payment of the difference between
the monthly payment set forth in Exhibit J (Attachment 2) and the payments made under the Pension Plan after the QGEBA pay-
ments were discontinued, and (2) a court order requiring payments in the future as provided for in Exhibit J. PAT’s motion for
summary judgment seeks dismissal of these remaining counts.

PLAINTIFFS’ COUNT I—BREACH OF CONTRACT
Plaintiffs are not basing their breach of contract claim on the provisions of the Pension Plan or the QGEBA. PAT continues to

make the monthly payments provided for under the Pension Plan. PAT made the monthly payments provided for under the QGEBA
until the Board of Directors discontinued the QGEBA. Under the provisions of the QGEBA, the Board of Directors was permitted
to discontinue the QGEBA even if the participant had retired and benefits had commenced. Transcript, T. 2-4, and Amended
Complaint, Ex. E ¶4.2.

It is Mr. Skoutelas’ position that his dealings with Mr. Shearer created a new contract under which PAT promised to pay
$9,066.54 per month for the remainder of Mr. Skoutelas’ life. When Mr. Shearer furnished to Mr. Skoutelas a worksheet estimating
a gross monthly benefit of $9,066.54 in response to Mr. Skoutelas’ request to calculate his monthly benefits if he enrolled in the
DROP, Mr. Shearer was making Mr. Skoutelas an offer on behalf of PAT that he could accept by enrolling in the DROP. Once Mr.
Skoutelas enrolled in the DROP, there was a new contract between Mr. Skoutelas and PAT under which PAT promised to pay, from
whatever sources it wished, a monthly payment of $9,066.54 for the remainder of Mr. Skoutelas’ life.

At the time Mr. Shearer furnished the worksheet to Mr. Skoutelas, Mr. Skoutelas was PAT’s CEO (and was expected to remain
in this position for some time). Mr. Shearer was not a member of the Board of Directors. He was not a member of any committee
created by the Board. He was only an employee who reported to persons who reported to Mr. Skoutelas.

Mr. Skoutelas knew that his pension benefits were governed by contracts with PAT. As PAT’s CEO, he also knew that Mr. Shearer
could not change the rights and obligations of Mr. Skoutelas and PAT with respect to Mr. Skoutelas’ entitlement to benefits. Also,
Mr. Skoutelas may not claim that Mr. Shearer had any apparent authority to make offers on behalf of PAT, because, as PAT’s CEO,
Mr. Skoutelas understood that Mr. Shearer could not contract with Mr. Skoutelas on behalf of PAT.

Mr. Skoutelas was aware that Mr. Shearer was a Benefits Manager whose job included advising employees as to the amounts to
which they would be entitled under an existing agreement governing pension obligations. He also knew that Mr. Shearer had no
authority to create any new obligations. His job was simply to calculate benefits according to existing writings governing pension
benefits.

Plaintiffs state that under the law, the QGEBA is not the only means by which any money above Section 415 may be paid. If the
QGEBA is cancelled, PAT is permitted to pay money from other sources. While this appears to be correct, PAT never agreed to pay
money from other sources.3 The QGEBA specifically provides that the Board may discontinue QGEBA. Once the Board does so,
there is not any other promise on the part of PAT to make the payments that had been made through QGEBA.

In summary, under the provisions of QGEBA, PAT was required to make payments to Mr. Skoutelas only until either Mr.
Skoutelas’ death (in which event it would provide death benefits to an eligible spouse or beneficiary) or only until the discontinu-
ance of the QGEBA. Once the QGEBA was terminated, there was no contract under which PAT agreed to make any payments other
than those due under the Pension Plan. While it may have been possible for Mr. Skoutelas to enter into a modified agreement with
PAT under which PAT promised to pay whatever payments would have been due under the QGEBA, statements of a corporate
underling who reported to persons who reported to Mr. Skoutelas did not create such an obligation. For this reason, I am dismiss-
ing Count I–Breach of Contract.

PLAINTIFFS’ COUNT II—PROMISSORY ESTOPPEL
This count is based on Mr. Shearer’s furnishing Mr. Skoutelas a worksheet estimating a monthly gross benefit of $9,066.54 in

response to Mr. Skoutelas’ request to calculate his benefits if he were to enroll in the DROP as of July 1, 2002. While Mr. Skoutelas
knew that a portion of his benefits came from the QGEBA (T. 9), the evidence most favorable to Mr. Skoutelas will support a find-
ing that Mr. Skoutelas did not know what portion of the $9,066.54 was payable through the QGEBA and he did not know that the
Board of Directors could discontinue the QGEBA at any time, in which event Mr. Skoutelas would be receiving only pension ben-
efits payable under the Pension Plan. The evidence shows that Mr. Shearer did not address either of these matters (i.e., the por-
tion of the benefits coming from the QGEBA and the possibility that these benefits would be terminated) in his dealings with Mr.
Skoutelas. Mr. Shearer furnished a worksheet showing a monthly payment of $9,066.54; this worksheet did not describe what por-
tion of this payment would be paid through the QGEBA or indicate that the payments through the QGEBA would be discontinued
if the Board of Directors discontinued the QGEBA during Mr. Skoutelas’ lifetime.

The doctrine of promissory estoppel is described by Restatement (Second) of Contracts (1979), §90 as follows:
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(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the
promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided
only by enforcement of the promise. The remedy granted for breach may be limited, as justice requires.

Pennsylvania has adopted §90(1). Case law states that the essential elements of promissory estoppel are inducement and justi-
fiable reliance on that inducement to one’s detriment. The party asserting the estoppel has the burden of establishing the estoppel
by clear, precise, and unequivocal evidence. See Kreutzer v. Monterey County Herald Co., 747 A.2d 358, 361-62 (Pa. 2000);
Thatcher’s Drug Store v. Consolidated Supermarkets, Inc., 636 A.2d 156, 159-161, 163 (dissent) (Pa. 1994); and Blofsen v. Cutaiar,
333 A.2d 841, 844 (Pa. 1975).

This doctrine does not apply to this case for at least two reasons:
First, no one made a promise that monthly benefits in the amount of $9,066.54 would be paid to Mr. Skoutelas for the remain-

der of his life if he entered the DROP. The worksheet was labeled “Estimate” at the top and stated that Mr. Skoutelas would receive
monthly benefits of $9,066.54 if he retired on July 1, 2002. This was an accurate statement.

There was no discussion in the worksheet or between Mr. Skoutelas and Mr. Shearer as to whether PAT could reduce these ben-
efits in the future. A statement as to the amount of benefits that will be paid upon retirement is not a guarantee that these pay-
ments will be made until the payee’s death.4 Consequently, the doctrine of promissory estoppel does not apply because it is depend-
ent upon the existence of a promise and there was no promise.

Second, if Mr. Skoutelas was relying on Mr. Shearer to advise him, without being asked to do so, as to whether there are situa-
tions in which Mr. Skoutelas’ pension benefits could be reduced, his reliance was not reasonable.5 Mr. Skoutelas understood that
Mr. Shearer calculated for PAT employees the amount of the monthly pension benefits the employee would receive if he or she
would retire as of a specific date. However, Mr. Skoutelas knew that Mr. Shearer was not authorized to give legal opinions as to
whether the benefits could be modified under the applicable writings. Furthermore, Mr. Skoutelas was only one of five PAT
employees enrolled in the QGEBA and it was apparent from an examination of the worksheet that Mr. Shearer did not have a dif-
ferent protocol for calculating benefits for these five members of senior management. Mr. Skoutelas never asked whether he was
in a different situation because the QGEBA was the source of some of his benefits; he had no reason to believe that Mr. Shearer
would volunteer this information. Consequently, Mr. Skoutelas cannot establish that the enforcement of what he characterizes as a
promise is necessary to avoid injustice.

This case arises because Mr. Skoutelas has testified that he never knew that the QGEBA could be terminated and that upon ter-
mination he would not receive any pension benefits other than those provided for in the Pension Plan. The agreement creating the
QGEBA was available to Mr. Skoutelas and to any other financial advisors or attorneys whom he wished to retain. If such a review
had occurred, Mr. Skoutelas would have known that the portion of the benefits payable through the QGEBA could be discontinued
by the Board at any time for any reason whatsoever.

It is plaintiffs’ position that PAT is obligated to pay the provisions of the benefits previously payable through the QGEBA
because Mr. Shearer did not place a notation on the estimate which he furnished Mr. Skoutelas that in the future the QGEBA may
be cancelled and upon cancellation Mr. Skoutelas will receive only those benefits payable through the Pension Plan. There is no
theory of law that imposes liability based on the failure of a lower level employee to volunteer to the CEO relevant information
(which the CEO might be expected to already know) readily available to the CEO.

For these reasons, I grant defendant’s motion for summary judgment seeking dismissal of the remaining two counts within
plaintiffs’ amended complaint.

II.
I next consider plaintiffs’ motion for summary judgment seeking dismissal of defendant’s two-count amended counterclaim.

DEFENDANT’S COUNT I—UNJUST ENRICHMENT
I am dismissing this count. There is no evidence that there was any effort to hide the creation of the QGEBA from the Board of

Directors. There is no evidence that Mr. Skoutelas knew that the QGEBA was never adopted by resolution of the Board of Directors.
In this situation, there is nothing unjust about Mr. Skoutelas receiving a benefit that was promised for work performed.

DEFENDANT’S COUNT II—BREACH OF FIDUCIARY DUTY
I am dismissing this count. There is no evidence to support a finding that Mr. Skoutelas knew that the QGEBA was never adopt-

ed by the Board of Directors. There is no evidence that Mr. Skoutelas knew that QGEBA payments were made even though the
QGEBA was never adopted by a resolution of the Board of Directors.

ORDER OF COURT
On this 13th day of September, 2010, it is hereby ORDERED that:

(1) pursuant to defendant’s motion for summary judgment, the remaining two counts within plaintiffs’ amended complaint are
dismissed; and

(2) pursuant to plaintiffs’ motion for summary judgment, all counts in defendant’s amended counterclaim are dismissed.

BY THE COURT:
/s/Wettick, J.

1 DROP is not a separate retirement plan. It does not give the enrollee any benefits beyond what he or she is entitled to receive
under the Pension Plan and QGEBA.
2 The same formula is applied to employees whose pension benefits are based entirely on the Pension Plan and to employees where
a QGEBA provides a portion of the retirement benefits.
3 The Pension Plan permitted the purchase of additional Continuous Service (Section 6), set forth the formula for computing a
Pension Allowance (Section 8), and set forth the “Limitations on Benefit Amounts Imposed by [the IRS] Code” (¶12.8).
Amended Complaint, Ex. D. This constituted the contract; the QGEBA was created to allow payments above that permitted in
the Pension Plan. The QGEBA (Amended Complaint, Ex. E at ¶1.4 states that “Eligible Employee means any participant
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(including a retired participant) in the Pension Plan whose accrued benefit under the Pension Plan is limited under the terms
of [IRS] Code Section 415.”
4 The Pension Plan itself can be amended. Amended Complaint, Ex. D, Section 19.
5 In Thatcher’s Drug Store v. Consolidated Supermarkets, Inc., supra at 636 A.2d at 160, the Pennsylvania Supreme Court, quoting
comment b to §90, stated that elements to be considered in determining whether the enforcement of a promise is necessary to avoid
injustice include the reasonableness of the promisee’s reliance, the definite and substantial character of the promise in relation to
the remedy sought, and the formality with which the promise was made.

ATTACHMENT 1
EXHIBIT I

Port Authority of Allegheny County Estimate Date Prepared: June 20, 2002
Retirement Planning Worksheet-Married

Name: Paul P. Skoutelas Payroll Number: 2480 Projected Retirement Date: July 1, 2002

Projected Sick Days at Retirement: 314 Sell Back? No
Birth Date: June 9, 1952 Hire Date: March 31, 1997 Normal Retirement Date: July 1, 2017
Form of Retirement: Normal    Early Disability Vested
Compute Annual Allowance: Earnings Times Annual Amt. Times Service Normal Amount

$170,389.43 2.25% $3,833.76 27.25 $104,470.02
Proportion Payable for Spouse: 50% 100%

98.40% 90.60%
Your Pension Estimate:

C-1 B-1
50% to Spouse 100% to Spouse

Annual Amount $102,798.50 $94,649.84
Monthly Amount $    8,566.54 $  7,887.49
Supplement $       500.00 $     500.00 Until: June 1, 2014
Total Monthly Gross Allowance $    9,066.54 $  8,387.49
Spouse’s Benefit Upon Your Death $    4,283.27 $  7,887.49

50% cost 100% cost
$139.29 $818.35

Prepared by: Jim Shearer
Comments: The cost to protect your spouse has already been deducted from the Total Monthly Gross Allowance.

ATTACHMENT 2
EXHIBIT J

PORT AUTHORITY OF ALLEGHENY COUNTY
Retirement and Disability Allowance Plan for Employees Not Represented by a Union

Deferred Retirement Option Program (“DROP”) – Monthly Benefit Credit at Beginning of DROP Period

ACTUARIAL CERTIFICATION PART I
Employee Name:

PAUL P. SKOUTELAS Sex: M Date of Birth: 06-09-52 Date of Employment: 03-31-97 Date of Termination of 
Employment:

Payroll No.: Sick Leave Credit: Multiple Plan Participation: Yes:  No: X Window Years: Buy: Years: 20
2480 Months-14 Days-18 Months: 10

Total Employee Contribution: Average Annual Compensation: DROP Effective Date: End of Requested DROP
$170,389.43 07-01-02 Period: 06-30-07

X Normal Income: Option Selected: Joint Pensioner/Beneficiary Information
X yes      no (See reverse side) Name: DENISE SKOUTELAS

X Regular Retirement A eff. Date of Birth:. 09-09-53
Disability Retirement B eff. Date of Death:

B-1 eff. Social Security No.:
Check Date: C eff. Date Payments

X  C-1 eff. 07-01-02 Commenced:
None

PART II
Code: 2 Supplemental Payment $500 Stop Supplement: 07-01-14 Retro Months:
Payee: PAUL P. SKOUTELAS Social Security No.:
Street: 675 VALLEYVIEW RD City: PITTSBURGH State: PA Zip Code: 15243

TO AUTHORITY PLAN ADMINISTRATOR:
The following action is hereby authorized and is in accordance with the provisions of the Plan: Credit $9,066.54 per month com-
mencing as of 07-01-02 to Participant’s DROP account.

RETIREMENT AND DISABILITY                                           

ALLOWANCE COMMITTEE                                                    Date: 8/22/02
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PART III
• To retiree commencing on           ,  $           monthly for life.

• (Option A) To retiree commencing on           , with last payment on        , $      monthly; upon death of retiree prior to        , make
no further payment. To retiree commencing on        , $        monthly for life; upon death of retiree prior to        , continue the same
payment to beneficiary until          inclusive; upon death of retiree after         , make no further payment.

• (Option B/Option C) To retiree commencing on          , $          monthly for life; upon death of retiree, $         monthly to joint
pensioner for life if then alive; otherwise make no further payment.

• (Option B-1/Option C-1) To retiree commencing on 07-01-02, $8,566.54 monthly for life until death of joint pensioner, then
$8,705.83 monthly for life. Upon death of retiree, $4,283.27 monthly to joint pensioner for life if then alive, otherwise make no fur-
ther payment.

MERCER HUMAN RESOURCE CONSULTING, ACTUARY, By                                    Date: 8/21/02
FORMS OF ALLOWANCE

Option A - Payments are made for as long as you live. At your death, if you have not received payments for 10 years, your
beneficiary will receive the remaining payments.

Option B - Payments are made for as long as you live. At your death, payments in the same amount will be paid to your
joint-pensioner for life.

Option B-1 - Payments are made for as long as you live. At your death, payments in the same amount will be paid to your
joint-pensioner for life. If your joint-pensioner should die before you, your payment will revert to your full
unreduced benefit.

Option C - Payments are made for as long as you live. At your death, 1/2 of your payment will be paid to your joint-
pensioner for life.

Option C-1 - Payments are made for as long as you live. At your death, 1/2 of your payment will be paid to your joint-
pensioner for life. If your joint-pensioner should die before you, your payment will revert to your full unreduced
benefit.

SPECIAL NOTES:

Employee also participates in the following plan(s):

Local 85 – Membership Date

Non-represented – Membership Date

I.B.E.W. – Membership Date

ATTACHMENT 3
DEFT00236

PORT AUTHORITY

Paul Skoutelas October 18, 2005
675 Valleyview Road
Pittsburgh, PA 15243

Re: Pension Benefits and QGEBA

Dear Paul:

As you may know, the IRS imposes an annual dollar limit on the pension benefit that can be provided to a participant under
a qualified governmental defined benefit plan. Our actuary has determined your pension benefit limit (IRC Section 415 limit)
for 2005. In compliance with the IRC Section 415 limit, you are permitted to receive a maximum of $17,238.66 in benefits from
the Pension Plan between October 2005 and December 2005. Therefore, the balance of your monthly pension benefits will be
drawn from a special account called a Qualified Governmental Excess Benefit Arrangement or QGEBA. You may notice that
your total gross pay will not change; however, it will be composed of two monthly payments rather than a single payment from
the pension plan. You can anticipate your benefits to be paid according to the following schedule for the remainder of the 2005
calendar year:

Distribution Month Non-Rep Plan QGEBA Total
October $  9,066.54 $  9,066.54
November $  4,086.06 $4,980.48 $  9,066.54
December $  4,086.06 $4,980.48 $  9,066.54
Total $17,238.66 $9,960.96 $27,199.62

You will be notified when it becomes necessary to change the QGEBA payments for calendar year 2006. If you have any ques-
tions, please feel free to contact me at (412) 566-5268 or DHuber@portauthority.org.

Sincerely,

Don Huber, CEBS
Plan Administrator

cc: T. Moore-McGee

345 Sixth Avenue      Third Floor      Pittsburgh PA 15222-2527      Phone 412.566.5500      Fax 412.237.7101      www.portauthority.org
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Ann V. Boyle v. Linda A. King and Reynolds Street Properties, L.P.
Partition of Jointly-held Real Property

No. GD07-021569. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—September 23, 2010.

OPINION and ORDER OF COURT
This litigation arises out of a long-term relationship in which Ms. Boyle and Ms. King resided together from the fall of 1987 until

July 30, 2007.
In her Second Amended Answer, New Matter and Counterclaim, Ms. King alleged that the parties were “unmarried cohabiters

who…agreed to share in accumulated wealth flowing from all property accumulated by both of them, whether jointly or individu-
ally held and whether real or personal.” (Second Amended Answer ¶59.) (See Second Amended New Matter ¶84.) Her counterclaim
included a request for declaratory judgment requesting this court to find that the parties had entered into an enforceable express
oral contract to share equally in the accumulated wealth of the parties and to enter an order declaring that the overall division of
the property would be consistent with this finding. (Second Amended Counterclaim, Count I.)

In a February 18, 2010 Memorandum and Order of Court issued in summary judgment proceedings, I addressed the issue of
whether the evidence upon which Ms. King relied could support a finding that on or about 1987 Ms. Boyle and Ms. King had
entered into an oral agreement in which they agreed that in the event they separated, all assets of both parties would be equally
divided. I ruled that the evidence, as construed most favorably to Ms. King, would not support a finding that the parties had entered
into any agreement addressing how property would be divided if a party left the relationship. I entered a court order dismissing
all claims and defenses raised by Ms. King which are based on an alleged agreement that, as of the date of acquisition, all proper-
ty acquired by either party shall be joint property to be equally divided upon separation. In that court order, I scheduled a status
conference to consider the partition of jointly owned real property.

I.
At a March 15, 2010 status conference, at which a court reporter was present, the parties agreed that the property at 220 South

Homewood titled in the names of Ms. Boyle and Ms. King be partitioned (3/15/10 Transcript, T. 2), that the property at 5440
Claybourne titled in the names of Reynolds St. Properties, L.P. (2/3) and Ms. King (1/3) be partitioned (T. 2, 6), and the property
at 5912 Alder Street titled in the names of Ms. Boyle and Ms. King be partitioned (T. 7).

The parties agreed that adjustments may be made to what would otherwise be a 50/50 split of the sales proceeds (or 2/3-1/3 split
for Claybourne) to reflect each party’s contributions to and uses made of the properties following the date of separation.

However, there is a dispute between the parties as to whether each party is entitled to fifty percent of the value of these prop-
erties (or 2/3-1/3 for Claybourne) as of the date of separation. In this portion of the Opinion, I address this issue.

It is Ms. Boyle’s position that even though the properties are in both names, the primary source of the funds used to acquire the
properties was her own money and that any division must reflect these financial contributions. It is Ms. King’s position, on the
other hand, that the intent of the parties must be gleaned from the language of the deeds. When a deed lists two parties as jointly
owning a property, neither party may claim that that property is, in fact, not jointly owned on a 50/50 basis.

The case law supports Ms. King’s position. In Moore v. Miller, 910 A.2d 704 (Pa. Super. 2006), Betty Miller (later deceased) and
George G. Moore were conveyed title to a property as tenants in common. Miller and Moore lived together but were not married.
Miller’s money was used for the purchase of the property. Upon the death of Miller, Moore filed a partition action alleging that he
was entitled to a one-half interest in the property (with Miller’s two children each to receive a one-fourth interest).

The master gave the children a full credit of $65,700 for the money their mother paid to purchase the property.1 Moore filed
exceptions to this ruling. The trial court framed the issue as follows: Should the children receive the $65,700 credit or has Moore
proven a valid inter vivos gift to him from Miller? Moore’s counsel relied on the deed to establish a gift of one-half of the proper-
ty. The trial judge stated that even though the deed listed Miller and Moore on the property as tenants in common, the deed was
not enough evidence to convince him that Miller intended to give one-half of the property to Moore.

The Superior Court reversed. The Court stated that the deed clearly provided for each party to hold the property as tenants in com-
mon. Where the language of the deed is clear and unambiguous, the intent of the grantees must be gleaned solely from its language.
The testimony as to who paid the purchase money is “‘irrelevant, immaterial and inadmissible to contradict the language of the deed’.”
Id. at 708, quoting Teacher v. Kijurina, 76 A.2d 197, 200 (Pa. 1950). In other words, a party who provides the funding for real proper-
ty that is placed in the name of that party and another party cannot later argue, in the absence of fraud, accident, or mistake, that the
deed is incorrect and that she is either the sole owner of the property or the owner of more than a fifty percent interest.

In reaching this result, the Moore v. Miller Court stated that it took its direction from Teacher v. Kijurina, supra. In that case,
Nick Kijurina and Sarah Jac lived together for about eighteen years. While they held themselves out as Mr. and Mrs. Kijurina, they
were not married. Sarah had a husband who had deserted her but from whom she had never been divorced. Nick and Sarah lived
on a farm which was conveyed to them under the names Nick Kijurina and Sarah his wife.

Sarah died leaving a will that devised the real estate in question to her relatives. The issue before the Court was whether the
language of the deed operated to convey the right of survivorship (in which event Nick would be the sole owner of the property)
or to convey an estate of tenancy in common (in which event Nick would own only a fifty percent interest).

Following a hearing, the trial court made a finding of fact that Nick paid the entire purchase price. On the basis of this finding,
along with other findings including the language of the deed, the trial court concluded that the parties intended to have conveyed
a joint estate with a right of survivorship.

The Pennsylvania Supreme Court reversed. It ruled that the trial court was in error in admitting or considering testimony
regarding who paid the purchase money because the language of the deed controls the question of whether the deed conveyed an
estate of tenancy in common or a joint estate with the right of survivorship.

The Court’s Opinion in Teacher includes the following language, some of which is quoted with approval in Moore v. Miller, supra,
910 A.2d at 708.

However, we have concluded the learned court below was in error in admitting or considering such testimony. The lan-
guage of the deed is clear and unambiguous and the intent of the grantees must be gleaned solely from its language. The
principle involved is the same as that in the case of Cundey v. Hall, 1904, 208 Pa. 335, 57 A. 761, in which this court point-
ed out that as far back as Hale v. Henrie, 1835, 2 Watts 143, it was held that in order to effect the title or possession of
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land it is not competent to show by parol that a deed to two persons as tenants in common was purchased and paid for by
them as partners and was therefore partnership property. And see also Salter v. Acker, 1916, 62 Pa.Super. 207. In absence
of fraud, accident or mistake parol evidence is inadmissible to vary or limit the scope of a deed’s express covenants and
the nature and quantity of the interest conveyed must be ascertained by the instrument itself and cannot be orally shown.
Henry’s Trial Evidence (3rd Ed.) Sec. 375 and cases there cited. Furthermore, in construing a deed, as in the case of a
will, it is not what the parties may have intended by the language used but what is the meaning of the words.

As there is no endeavor here to set up an implied or resulting trust, we disregard the testimony and findings as to
who paid the purchase money as irrelevant, immaterial and inadmissible to contradict the language of the deed. Teacher
v. Kijurina, supra, 76 A.2d at 485-86 (emphasis added) (citations omitted).

The Teacher Court expressly stated that the effect of a deed under the circumstances in which the man and woman are not mar-
ried “must be decided solely on the language of the deed.” Id. at 487. The Court regarded the addition of the words “his wife” as
surplusage because that word cannot operated to create a tenancy by the entireties where the parties are not married. Thus, the
language created only a joint tenancy unless the deed contained additional language showing a clear intent to graft the right of sur-
vivorship on to a dual estate, which would otherwise be a tenancy in common. There was no clear expression of such intent, so title
to the real estate was held by Nick and Sarah as tenants in common.

Other opinions of the Superior Court also reached the same conclusion that the language of the deed–rather than consideration
of extrinsic evidence regarding payments that were made to acquire the property–controls ownership of the property.2

In Riccelli v. Forcinito, 95 A.2d 1322 (Pa. Super. 1991), Sam Riccelli and Carmen Pirozek acquired property in 1962 through a
deed naming Sam and Carmen as tenants by the entireties with the right of survivorship. Sam and Carmen were never married. In
1966, Sam left the property and married another woman.

Carmen continued to reside at the property until the date of her death in 1984. Following her death, her son continued to occu-
py the property and her children made all mortgage payments.

After Sam died in 1987, his wife, as the executrix of his estate, instituted legal proceedings based on her claim that upon
Carmen’s death Sam acquired the property since it was held by Sam and Carmen with a right of survivorship.

The issue that the Court addressed was whether prior to Carmen’s death the property was held by Sam and Carmen as joint
owners with the right of survivorship or whether the property was held as tenants in common.

The Court based its decision solely on the language of the deed. It concluded that the inclusion in the deed of the clause “tenants by the
entireties” evidenced the intent to create a right of survivorship. Thus, upon Carmen’s death, the property vested in Sam as the surviving tenant.

In DeLoatch v. Murphy, 535 A.2d 146 (Pa. Super. 1987), the seller conveyed property through a deed identifying the grantees as
Arnold Murphy and Ethelcora A., “his wife.” The deed included an additional provision that the property is granted to the grantees
as “tenants by entireties.” Ethelcora DeLoatch was never married to Murphy but rather to Raymond DeLoatch. The purchase was
in December 1969. DeLoatch permanently left the property in 1972. With the exception of a $25.00 deposit, Murphy paid for all
expenses associated with the property including the downpayment, closing costs, mortgage, taxes, repairs, improvements, and
maintenance costs. In 1982, DeLoatch instituted a lawsuit to compel partition of the property.

The master recommended that Murphy pay $25.00 plus interest to DeLoatch and that title of the real estate be awarded to Murphy
upon payment. This award was based on the master’s finding that DeLoatch’s sole contribution to the purchase and maintenance of
the property was the $25.00 deposit, which she had made when the property was purchased. The trial court entered a final decree
which adopted this recommendation. On appeal, the Superior Court reversed. The Court stated that the “contributions of the parties,
however, was not a relevant consideration in determining the interests created by the deed…. [I]n the absence of fraud, mistake or
accident, the court should have found that the wording of the deed, when coupled with the judgment in partition, operated to convey
a one-half interest to appellant in the land and partitioned the property accordingly.” Id. at 149 (citations omitted).

The next to the last paragraph of the Opinion states:

In conclusion, the property must be partitioned between the parties without regard to their respective contributions towards
its acquisition and in accordance with the decisions in Banko v. Malanecki, supra, [451 A.2d 1008 (Pa. 1982)]; Larendon
Estate, supra, [266 A.2d 763 (Pa. 1970)]; and Vargas v. Brinton, supra, [451 A.2d 687 (Pa. Super. 1982)]. Appellant’s claim for
rent, based on Sciotto v. Sciotto, 446 Pa. 414, 288 A.2d 822 (1972), must also be resolved. DeLoatch, supra, 535 A.2d at 151.

Ms. Boyle relies on a 2004 unpublished opinion of the United States District Court for the Eastern District of Pennsylvania
(Swails v. Haberer, 2004 U.S. Dist. Lexis 17727 (E.D. Pa. 8/31/04)). Obviously, this is not controlling authority; thus, I consider the
opinion only for purposes of determining whether it is instructive as to the application of Pennsylvania law.

In Swails, the parties purchased a home in June 1999. The title was transferred to the parties as “joint tenants with right of sur-
vivorship and not as tenants in common.” Id. *6. The purchase price was $317,782.92. Two hundred and forty thousand was
financed by a mortgage and the remainder was paid with funds provided by Haberer. The parties separated in January 2002. At
the time of separation, Haberer had contributed approximately 83% of the parties’ total contributions to the mortgage, real estate
taxes, insurance, and maintenance. Following the separation, Haberer remained in the house and paid all expenses related there-
to. In this partition proceeding instituted by Swails, the Court took into account the relative contributions of the parties. The Court
concluded that since Swails did not contribute to the expenses related to the residence after January 2002, when the parties ter-
minated their relationship, the Court would use the fair market value of the residence in January 2002 to determine the parties’
distributive shares of the residence.

The Court concluded that the net value of the residence at the time of the parties’ separation was approximately $131,633.64,
so each party’s distributive share was $65,816.82. However, the Court stated that this distributive share failed to account for cred-
it to the parties for their respective share of expenses related to the residence. It found that Haberer’s total contribution was
$150,732.59, including interest, and that Swalis total contribution was $13,131.19, including interest. Each party was entitled to a
credit of one-half of her contribution for the residence’s related expenses.3

The Swails Court cites no case law to support its position that contributions toward the purchase price made prior to separa-
tion should be considered in a partition action. Furthermore, the Court’s approach is contrary to Pennsylvania law which looks to
the deed to determine the respective shares of the parties.

For these reasons, partition shall be based on 50/50 ownership as of the date of separation for the property jointly held by Ms.
Boyle and Ms. King and on a 2/3-1/3 split for property jointly held by Reynolds St. Properties, L.P. and Ms. King.
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II.
I next consider the motion of Ms. Boyle regarding ownership of funds in the brokerage account.
On August 14, 1996, Ms. Boyle and Ms. King opened a National City Brokerage Account. This was a joint account with a right

of survivorship.
It is Ms. Boyle’s position that her money is the source of virtually all of the funds in the account. Under the law, according to

Ms. Boyle, money in the account as of the date of separation should be divided based on the contributions each party made to the
fund less withdrawals for the use of the account holder. Ms. Boyle’s argument is based on provisions within the Multiple-Party
Accounts Act (“MPAA”), 20 P.S. §6301 et seq.4

It is Ms. King’s position that the account is in both names. Prior to separation, both parties had complete access to the funds. The agree-
ment creating the account authorizes National City to follow the instructions of either party; it specifically authorizes payment of money
to anyone if so instructed by either party to the agreement. Consequently, each party is a fifty percent owner of the money in the account.

As I previously discussed in Part I, if Party A owns real property solely in her name and if she executes a deed conveying the prop-
erty to Party A and Party B, in the absence of fraud, accident, or mistake, this conveyance will be treated as a gift from Party A to Party
B of one-half of the property. Party A cannot introduce extrinsic evidence to show that it was not her intent for the deed to transfer one-
half of the property. The case law provides that the intention of the parties must be determined solely on the language of the deed.

The MPAA takes a very different approach.5 Section 6303(a) creates a presumption that one party’s contributions to a two-person
joint account are not deemed to be an irrevocable gift of one-half of the contributions to the other party. Section 6303(a) provides that:

(a) Joint Account.—A joint account belongs, during the lifetime of all parties, to the parties in proportion to the net con-
tributions by each to the sum on deposit, unless there is clear and convincing evidence of a different intent.

In Deutsch, Larrimore & Famish v. Johnson, supra, 848 A.2d at 140, the Pennsylvania Supreme Court construed Section 6303(a)
in the manner in which it is written:

Consequently, the depositor in a joint account is presumed to retain ownership of the sums he or she has placed on deposit
during his or her lifetime in proportion to the total fund. Upon the death of a party to a joint account, the amount in the
account “belongs to the surviving party or parties as against the estate of the decedent unless there is clear and convinc-
ing evidence of a different intention at the time the account is created.” 20 Pa.C.S. §6304(a).

The primary issue that the Court addressed in Deutsch was whether the MPAA applied to a brokerage account. The Court held
that a joint account came within the scope of MPAA; consequently, proceeds in the account were protected from execution by a
creditor of the noncontributing party to the joint account.

Also see In re Novosielski, 992 A.2d 89 (Pa. 2010).
In Camey v. Camey, 673 A.2d 367 (Pa. Super. 1996), the husband had placed his veterans’ disability benefits (which are gener-

ally not marital property subject to equitable distribution) in a joint bank account and a joint annuity. He argued that the Section
6303(a) presumption within the MPAA governed the issue of whether the funds in the account were marital property. The
Pennsylvania Superior Court rejected this argument stating that the general provisions of the MPAA are preempted by the more
relevant provisions relating to the husband and wife relationship contained in the Divorce Code. Thus, the provisions of the MPAA
are not applicable to the equitable distribution of funds held in joint accounts by husband and wife.

Ms. King argues that it would constitute unlawful discrimination on the basis of sexual preference for a court to apply §6303(a)
rather than the Divorce Code to a couple not permitted to marry. For at least two reasons, I find no merit to this argument.

First, Ms. King and Ms. Boyle, if they had wished to do so, could have drafted and executed an agreement providing that regard-
less of who makes payments into the National City Account, it shall be divided 50/50 as of the date the relationship between the
parties is terminated. Such an agreement would be recognized in the Pennsylvania courts.

Second, Ms. Boyle states that, as this court has found, she never agreed to divide all assets on a 50/50 basis. Therefore, to change the rules
as to existing accounts by looking at the names on the account to determine whether an irrevocable gift was made would violate her rights.

It is Ms. King’s position that a review of the appellate court cases analyzing the scope of the MPAA reveals that they involve
individuals not in a coupled relationship. While this may be an accurate statement, where one of the members of the coupled rela-
tionship was a major contributor to a fund titled in both names, evidence that she was involved in a “coupled relationship” does
not establish she intended for this account to be equally divided if the nature of the relationship changed.

As a result of my rulings in Part II of this Opinion, I am scheduling a conciliation to consider how to resolve disputes concern-
ing the parties’ contributions to the account.

ORDER OF COURT
On this 23rd day of September, 2010, it is ORDERED that:
(1) there shall be a partition of the South Homewood, Claybourne and 5912 Alder Street properties;
(2) a preliminary conference pursuant to Pa.R.C.P. No. 1558 will be held on October 6, 2010 at 11 a.m. o’clock; and
(3) at the preliminary conference consideration will also be given to how to resolve disputes concerning the parties’ contribu-

tions to the brokerage account.
BY THE COURT:
/s/Wettick, J.

1 While I refer to the children, C. Kenneth Miller and the Estate of Betty J. Miller conveyed their interests to Appellee.
2 Because the properties are deeded in both names, the present case is not impacted by case law recognizing a resulting a trust when
a person not on the deed pays a portion of (or the entire) purchase price. See Fenderson v. Fenderson, 85 A.2d 600 (Pa. Super. 1996).
3 When the Court considered these contributions, it awarded to Ms. Haberer the house and $2,987.94.
4 Ms. King disagrees with Ms. Boyle’s claim that her money is the source of virtually all of the funds in this account. According to Ms.
King, the source of a substantial portion of the account is proceeds from the sale of jointly owned property. For the reasons set forth in
Part I of this Opinion, Ms. King and Ms. Boyle are each fifty percent owners of any property which they sold that was titled in both names.
5 The National City Brokerage Account is an account within the definition of the MPAA. See Deutsch, Larrimore & Famish, P.C. v.
Johnson, 848 A.2d 137 (Pa. 2004).
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HSBC Bank USA, N.A., et al. v. John F. Hogan
Foreclosure—Assignment of Mortgage

No. GD 08-018072. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—September 22, 2010.

OPINION IN SUPPORT OF SUMMARY JUDGMENT
On September 23, 2005, Defendant entered into an Adjustable Rate Note, with an Adjustable Rate Rider, with Delta Funding

Corporation. The Note was secured by a mortgage on Defendant’s property located at 7454 McClure Street, Pittsburgh, Allegheny
County. This Mortgage was recorded on October 5, 2005. The same date, the Mortgage and Note were assigned to Plaintiff. The
assignment was recorded on September 8, 2008.

Defendant failed to make any payments that could be applied to the payment due May 1, 2008 or any months thereafter.
Although Defendant made payments on June 6, 2008, and July 1, 2008, those payments were applied to past due monthly payments
for March, 2008 and April, 2008. When Plaintiff sent out the required Act 91 Notices on July 2, 2008, the May 1, 2008 payment was
over sixty days delinquent. Plaintiff ultimately filed a Complaint in Mortgage Foreclosure.

Plaintiff filed a Motion for Summary Judgment to which Defendant responded. Defendant filed numerous motions related to
discovery. On November 10, 2009, in response to several discovery requests filed by Defendant, the Honorable R. Stanton Wettick,
Jr. entered the following Order:

It is ordered that within 30 days plaintiff shall answer defendant’s request for admissions served on 10/2/09; all writings,
not otherwise furnished, that plaintiff will introduce in this litigation and answers to the following interrogatories served
Oct. 2, 09: 1, 2, 3, 8, 12, 13, 17 and 22. There shall be no additional discovery in this litigation.

Emphasis added. Defendant subsequently presented a “Motion to Enforce Judge Wettick’s Order of November 9, 2009 Compelling Discovery.”
On April 14, 2010, Judge Wettick entered the following Order: “See 11/9/09 order - [Plaintiff] can’t introduce writings not already produced.”

On May 13, 2010, the Court granted Plaintiff ’s Motion for Summary Judgment, from which Order Defendant has appealed.
Pursuant to the Order of June 11, 2010, Defendant filed a Statement of Matters Complained of on Appeal. The issues contained
therein will now be addressed.

I. STANDING/SUBJECT MATTER JURISDICTION
Defendant raises issues with respect to the assignment of the note and/or mortgage in his response to Plaintiff ’s Motion for

Summary Judgment and in his Statement of Matters. He argues this Court lacks subject matter jurisdiction and Plaintiff lacks
standing because the Complaint was filed before the assignment was recorded. In U.S. Bank v. Mallory, 982 A.2d 986 (Pa. Super.
2009), the Superior Court held that a recording of an assignment of a mortgage is not a prerequisite to an assignee’s standing to
seek foreclosure. Moreover, the fact that an assignment of mortgage is unrecorded does not disprove that there has been a valid
assignment. Fusco v. Hill Financial Savings Association, 683 A.2d 677, 681 (Pa. Super. 1996).

In the instant case, the Complaint contained all requirements under Pa. R.C.P. 1147, averring the original mortgagee, date of
the mortgage and the place where it was recorded. It also attached the Mortgage, averred that it was assigned to Plaintiff,
described the property, specifically averred default and itemized the amounts due. It attached the Act 91 notices that were sent to
Defendant at his residence and the mortgaged property address. Furthermore, the Mortgage, Adjustable Rate Note and Rider,
Assignment, Allonge and Payment History were all of record by March 23, 2009, over a year before the undersigned ruled on
Plaintiff ’s motion. The evidence of record supports the conclusion that this Court had subject matter jurisdiction and Plaintiff had
standing to bring this mortgage foreclosure action as the assignee.

ACT 91 NOTICE
Defendant asserts in ¶ 1 of his Statement of Matters that the Court also lacks subject matter jurisdiction because “Plaintiff

Mortgagee failed to send the Defendant homeowner an Act 91 Notice.” This contention is belied by the record. The record reveals
that the Act 91 notices were sent by first class and certified mail to Defendant’s residence and the mortgaged property address;
“Track & Confirm” search results confirmed delivery on July 7, 2008. The record was clear that the Act 91 Notices were sent time-
ly and delivered to Defendant. Defendant’s subject matter jurisdiction argument related to notice is likewise without merit.

THE NOTE
Paragraphs 2-7 of Defendant’s Matters Complained of on Appeal argue granting summary judgment was error because the Note

and/or Allonge were not of record and Plaintiff failed to provide a lost note affidavit as required by 13 Pa. C.S.A. § 3309. These
claims are patently belied by the record. The Adjustable Rate Note and Rider were attached as Exhibit A to Plaintiff ’s Motion for
Summary Judgment, which was filed on March 23, 2009. The Assignment of Mortgage and Allonge are Exhibit B to Plaintiff ’s
Reply to New Matter, which was filed January 21, 2009. All of these documents were of record and served on Defendant. The Note
is not lost. Furthermore, the Note was not required to be filed because an action on a promissory note and a foreclosure action are
two different actions. A mortgage foreclosure action is strictly in rem against the property. An action on a promissory note is an in
personam action against the promisor. See First Wisconsin Trust Company v. Strausser, 653 A.2d 688 (Pa. Super. 1995).

DISCOVERY
Defendant contends the Court erred in granting Plaintiff ’s Motion for Summary Judgment because discovery was not closed.

Judge Wettick’s Orders of November 9, 2009 and April 9, 2010, as quoted above, belie this contention.

DELINQUENCY
Defendant finally argues that summary judgment was improper because there was a “dispute of fact as to whether Mortgagor

was current on the Mortgage as the pay history ill[u]strates.” Defendant has not introduced any evidence that he made any pay-
ments on the mortgage after July 1, 2008. The Payment History attached to Plaintiff ’s Motion for Summary Judgment reveals that
Defendant’s payments were generally late and Defendant failed to make any payments in the following months: November and
December of 2006; January, September and November of 2007; and March and May of 2008. The payments made after January of
2007 were clearly credited to prior months and Defendant was never current with his mortgage after October of 2006. Contrary to
Defendant’s contention, the Payment History does not illustrate a dispute of fact as to whether his mortgage was current.

BY THE COURT:
/s/O’Brien, J.
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IBPOE of the World, B.T. Washington Lodge No. 218 v.
Pennsylvania Liquor Control Board

Liquor License Renewal Appeal

No. SA 10-000194. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—September 24, 2010.

OPINION
B.T. Washington Lodge 218 of the International Benevolent and Protective Order of Elks (the “Elks”) was chartered in June,

1917 and has held a liquor license since 1938. The Elks is a non-profit fraternal organization promoting brotherly love, relief, jus-
tice and fidelity. The organization participates in charitable events and makes donations to benefit, among other groups and organ-
izations, McKeesport Professional Firefighters Association, Auberle Boys and Girls Home, Salvation Army, Calgary United
Methodist Church, Allegheny County Fraternal Order of Police, Boys and Girls Club and Carnegie Library. Functioning as a bar is
not the main purpose of the Elks, although the money to make donations comes, in part, from liquor sales. The Elks have approx-
imately seventy members, ranging in age from mid-thirties to ninety. To become an Elk a person must apply for membership, be
investigated and then voted in.

This case was before the Court on the Elks’ appeal from the PLCB’s denial of its application for renewal of its club liquor
license. A hearing was held on April 16, 2010, at which time the Certified Record of the administrative proceedings before the
PLCB was entered into evidence. The Elks introduced additional testimony. On June 9, I entered an order overruling the PLCB
and granting the renewal of the Elks’ license. The PLCB has appealed my decision.

Pursuant to 47 P.S. § 4-464, a licensee can appeal from a decision of the PLCB to Common Pleas Court. On appeal:

The court shall hear the application de novo on questions of fact, administrative discretion and such other matters as are
involved…. The court shall either sustain or over-rule the action of the board and either order or deny…the renewal…of
the license…

The trial court may make its own findings and reach its own conclusions based on those findings, even when the evidence it hears
is substantially the same as the evidence presented to the PLCB. See Pennsylvania State Police, Bureau of Liquor Control
Enforcement v. Cantina Gloria’s Lounge, Inc., 639 A.2d 14 (Pa. 1994). The trial court’s findings must, however, be supported by
substantial evidence of record. See PLCB v. Bartosh, 730 A.2d 1029 (Pa. Cmwlth. 1999).

The PLCB contends that the Elks abused its club licensing privilege as follows:

(a) Violation of the Liquor Code relative to Citation Numbers 02-1348, 02-1111, 93-0593, 92-0372 and 88-0466.

(b) The improper conduct of [the club] [based on] approximately sixteen incidents of disturbances at or immediately
adjacent to [the club] during the time period June, 2007 to present reported to the McKeesport Police Department.

In refusing to renew the Elks’ club license, the PLCB relied on 47 P.S. § 4-470 (a.1), which provides as follows:

(a.1) The Director of the Bureau of Licensing may object to and the board may refuse a properly filed license application: 

(1) if the licensee, its shareholders, directors, officers, association members, servants, agents or employees have violat-
ed any of the laws of this Commonwealth or any of the regulations of the board;

(2) if the licensee, its shareholders, directors, officers, association members, servants, agents or employees have one or
more adjudicated citations under this or any other license issued by the board or were involved in a license whose renew-
al was objected to by the Bureau of Licensing under this section;

(3) if the licensed premises no longer meets the requirements of this act or the board’s regulations; or

(4) due to the manner in which this or another licensed premises was operated while the licensee, its shareholders, direc-
tors, officers, association members, servants, agents or employees were involved with that license. When considering the
manner in which this or another licensed premises was being operated, the board may consider activity that occurred on
or about the licensed premises or in areas under the licensee’s control if the activity occurred when the premises was
open for operation and if there was a relationship between the activity outside the premises and the manner in which the
licensed premises was operated. The board may take into consideration whether any substantial steps were taken to
address the activity occurring on or about the premises.

It is undisputed that the Elks received five citations during the period from 1988 to 2002. These citations related to serving alco-
holic beverages after hours, serving to non-members and permitting patrons to remain on the premises more than one-half hour
after the cessation of the service of alcoholic beverages. The record reflects that the Elks paid the fines and has not had any cita-
tions since 2002.

The PLCB may consider all code violations committed by a licensee in determining whether to renew a liquor license. See
Bartosh, supra. But having reviewed the certified record and the opinion of the PLCB, it is apparent that the citations received by
the Elks were a minor factor in the Board’s refusal to renew the club liquor license. While the Board found the citations troubling,
they occurred more than seven years ago and the Board was not inclined to deny renewal on that basis alone. It primarily based its
decision on the Elks’ “serious incidents of disturbances at or immediately adjacent to the licensed premises.” PLCB opinion, p. 33.
The Board’s decision was thus based on 47 P.S. § 4-470 (a.1) (4), which permits non-renewal based on the manner in which the
licensed premises was operated. When considering this, the Board

may consider activity that occurred on or about the licensed premises or in areas under the licensee’s control if the activ-
ity occurred when the premises was open for operation and if there was a relationship between the activity outside the
premises and the manner in which the licensed premises was operated. The board may take into consideration whether
any substantial steps were taken to address the activity occurring on or about the premises.

Id. Emphasis added. As will be discussed below, of the fourteen incidents that occurred between June 16, 2007 and December 27,
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2008, only four occurred inside the licensed premises. While the Board found that the measures taken by the Elks to address the
incidents were not adequate, the Board made no findings as to whether or not the steps taken were “substantial.”

I have reviewed the evidence concerning the incidents referred to in support of the denial of the Elks’ license. While I do not
trivialize the seriousness of the incidents, this entire matter must be considered in light of the totality of the circumstances. It is
undisputed that fourteen incidents occurred between June 16, 2007 and December 27, 2008. The incidents of October 21, 2007,
December 29, 2007 and February 16, 2008, involved conduct that occurred inside the Elks. In the first two of these incidents, an
actor was cited for disorderly conduct. The incident of February 16, 2008, involved a fight that was broken up on the dance floor.
The incident of April 5, 2008, began with an altercation that started in the club between two groups of women. Upon their being
ejected from the premises, the matter escalated and three women were injured and three women were arrested on charges of sim-
ple assault, criminal conspiracy, aggravated assault and/or robbery.

The remaining ten incidents occurred outside of the club. The incidents of June 16, 2007, June 17, 2007, June 24, 2007, January
1, 2008, and January 13, 2008, involved fights or disturbances. In the first two of these incidents, no arrests were made. The third
incident resulted in an actor being arrested for public intoxication. The fourth and fifth of these incidents resulted in a female
being arrested for disorderly conduct.

The events of September 6, 2008, involved two incidents. In the first, a female was arrested for striking a police officer’s vehi-
cle with a set of keys. In the second, two women, including the female in the first incident, were attacked by other females. The
two women had not entered the club on the night in question. These six incidents were not connected to any events or activities
that occurred inside the club.

The remaining four incidents of July 14, 2007, September 13, 2008, October 25, 2008, and December 27, 2008, were shootings
that occurred outside of the club. Only the victim of the September 13, 2008, shooting survived. In the July 14, 2007, homicide, the
victim was approached by two unknown actors as he walked to his car. There was no information as to whether the actors had been
in the club prior to the shooting. In the September 13, 2008, shooting, the victim claimed he had been shot in Duquesne. His fam-
ily members said he was shot while entering his sister’s vehicle. The police found no physical evidence at or near the club. The
homicide of October 25, 2008, occurred outside the club. There was no testimony that either the victim or the shooter had been in
the club. The homicide of December 27, 2008, involved a victim found in the street in the same block as the club.

In addition to these four shootings, there was an additional homicide that appears to have occurred in May or June of 2009. The
victim was walking down the street when he was approached by a male who fired eight or nine shots. There was no evidence that
the actor had been in the club prior to the shooting. This homicide and the one of October 25, 2008, occurred while there were sev-
eral on-duty police outside working crowd control, as well as three off-duty police officers working security.

I will first address the five citations issued to the Elks between 1988 and 2002. As noted above, the citations were issued for
serving alcohol after hours, serving non-members and permitting patrons to remain more than one-half hour after the club ceased
serving alcohol. These are all violations of the Liquor Code. The PLCB and the Court may consider these violations in deciding
whether to renew a license regardless of when they occurred. See Goodfellas, Inc. v. PLCB, 921 A.2d 559 (Pa. Cmwlth. 2007), appeal
denied, 934 A.2d 1279 (Pa. 2007) (TABLE). The Elks paid the fines and made whatever corrections were necessary to prevent such
violations from re-occurring. There is no evidence that the Elks was cited for any Liquor Code violations after 2002. In addition,
officers of the Elks testified that the Bureau of Liquor Control Enforcement performed routine inspections of the premises on
January 5, 2004, and August 30, 2007, and found no violations. No Liquor Code violations have occurred in over eight years. I there-
fore placed little weight on these citations in determining whether the Elks’ club liquor license should be renewed.

Pursuant to 47 P.S. § 4-470(a.1)(4), a licensee may be subject to non-renewal due to the manner in which the licensed premises
are operated. Subsection (4) provides that in evaluating the manner of operation, activity that occurred on or about the licensed
premises may be considered. Activity that occurred in areas under the licensee’s control may also be considered if (1) the activi-
ty occurred when the premises was open for business and (2) there was a relationship between the activity outside the premises
and the manner in which the premises was being operated. In determining whether substantial steps were taken to address the
activity occurring on or about the premises, the court will consider (1) where the incidents in question occurred; (2) if outside,
whether there was a connection between the incidents and how the club was being operated; and (3) the steps taken by the club to
guard against such incidents.

A club liquor license permits the licensee to sell alcoholic beverages to members until 3:00 a.m. and requires patrons to leave
the premises by 3:30 a.m. Among other times, the club was open on Friday and Saturday nights within the hours permitted by the
Liquor Code. There was always a member of the club serving as a doorman and checking membership cards.

Increased gang activity plagued McKeesport in 2005 and the neighborhood in which the Elks building was located was deteri-
orating. Officer Mark Marino testified that shootings were a weekly occurrence in McKeesport, which he attributed to drugs, alco-
hol, lack of education and poverty. In 2009, there was a gang-related shooting in the afternoon within one-half block of city hall.
Desiring to provide a safe environment for their members and young adults in the community, the Elks, in 2005, approached
McKeesport officials about allowing off-duty police officers to work security at the club. The City initially refused. Due to the
efforts of now retired McKeesport Lt. Theodore Dixon, Jr., permission was subsequently given. The Elks maintained this off-duty
police security on Friday and Saturday nights from 11:30 p.m. or midnight until around 3:30 a.m. Each officer was paid $125 per
night. Because of the safe environment, the number of social members increased to approximately 240 in 2007 or 2008. The Elks
increased security from one officer per night to three officers per night. Thus the Elks spent $750 each weekend for security.
Security checked identification, did weapon searches and maintained order in the club. Patrons were informed that if they caused
a disturbance they would go to jail.

It is undisputed that four incidents occurred inside the club, one of which escalated when the female combatants were ejected.
These incidents were either observed or reported to security, which dealt with them immediately. They did not involve drugs.
There was no evidence as to what precipitated these incidents or whether the parties involved were intoxicated.

The remaining incidents occurred outside the club. Six of these involved fights or disturbances. When the premises closed, over
a hundred persons would exit into the street. At some point the Elks received permission for the McKeesport Police to patrol the
area of the Elks at closing time and handle crowd control. In 2008, the Elks also installed a camera surveillance system at a cost
of $8,000.00, including six cameras inside the club and two outside. Because there was no parking lot attached to the Elks, patrons
exited the premises onto Walnut Street and the surrounding area. The Elks also maintained a list of barred members which was
posted at the bar and the main entrance. Security and the door men were instructed to deny access to persons on the list.

From July 14, 2007 to December 27, 2008, four shootings occurred, three of which proved fatal. In each case, the victim was
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shot outside of the club. There was no evidence introduced that any of the shooters were inside the club prior to the shootings. At
least two of these shootings occurred when several on-duty officers were present and three off-duty police officers were working
security. This court is not unmindful of the horrific nature of these shooting incidents. There is, however, no relationship between
these shootings and the manner in which the club was operated. At best, it can be said that the shooters may have known that their
victims were in the club. These shootings were, most likely, the result of gang activity.

The record amply supports the finding that the Elks took substantial steps to address the activity on or about the premises by hir-
ing police security, seeking police cooperation to patrol the area and installing security cameras. The off-duty officers who served
as security were in radio contact with the police department. The Elks also tightened its admission policy for social members.

In October, 2008, Lt. Dixon, who had been instrumental in getting permission for the Elks to hire off-duty police as well as police
presence at closing for crowd control, retired. Thus the Elks no longer had a direct conduit to the McKeesport Police Department.
In early 2009, the Mayor of McKeesport instructed the Chief of Police to stop providing outside police presence to the Elks. In May
or June of 2009, the off-duty police security was disallowed by the Chief of Police and/or the Mayor. It is unclear from the record
whether this occurred before or after the homicide that occurred in late May or early June of 2009. This final homicide occurred
when the victim exited the Elks and was approached by a male who fired eight or nine shots. As with the other shootings, there
was no testimony that the shooter had been in the club prior to the shooting. The shooting occurred shortly after the Elks was sent
notice that the Bureau of Licensing opposed the renewal of the club liquor license.

The Elks has never condoned any disruptive behavior, let alone homicide. The members voted to close the club earlier and to
discontinue having a disc jockey. Representatives of the Elks met with the Chief of Police and his assistant and informed the chief
of their proposal. This action on the part of the Elks has worked because there was no evidence of incidents at or near the club
after this new policy was implemented.

Section 4-470 (a.1)(4) of the Liquor Code permits consideration of the steps a licensee has taken to address activity occurring
on or about the premises. The licensee can defend against non-renewal of a liquor license by demonstrating that it took substan-
tial affirmative steps to guard against known pervasive illegal activities. See I.B.P.O.E. of West Mount Vernon Lodge 151 v. PLCB,
969 A.2d 642 (Pa. Cmwlth. 2009); and Goodfellas, supra. A licensee is not required to do everything possible to prevent criminal
activity on the premises, act as their own police force or close their business. It is only required that the licensee take substantial
affirmative measures to prevent the misconduct. See Rosing, Inc. v. PLCB, 690 A.2d 758 (Pa. Cmwlth. 1997).

The case of Kellis v. Commonwealth of Pennsylvania, PLCB, 2009 WL 2199347 (Phila. County 2009), is very similar to the
instant case. There the PLCB had refused to renew the liquor license because it did not find that the licensee took substantial steps
to prevent crime from occurring on the premises. The court’s opinion refers to a number of criminal incidents that occurred inside
and immediately outside the premises, but specifically describes five incidents. In the first incident, the police chased a juvenile
into the licensed premises and seized an amount of cocaine from behind the bar. In the second, the police responded to a call of a
stabbing and arrested the actor on the premises. Officers responded to a report of gunfire in the third incident. The shooter ran
into the crowded premises. When officers followed him, he pulled out a gun and threatened them but was ultimately subdued. In
the fourth, the police observed two males fighting outside the premises and arrested one of them for assault. The fifth incident
involved a shooting on the premises. A private security agent had patted down the shooter when he entered the premises, but did
not detect the weapon. There was testimony that the premises had been owned by licensee’s family since 1950. Over the years the
neighborhood had deteriorated, numerous factories closed, jobs disappeared and crime increased. The licensees completed the
Responsible Alcohol Management Certification Program and a private security company that employed armed guards was hired
in 2007. Upon reopening after the shooting, licensee used a metal detector, installed a sophisticated camera and video surveillance
system and installed a panic button connected to the Philadelphia Police Department. Since June of 2005, agents of the PLCB
inspected the premises twice and found no Liquor Code violations. There were no incidents after the shooting that required police
intervention inside the licensed premises. The court in Kellis concluded that the licensees made a substantial effort to prevent
criminal activity from occurring on the premises since the shooting and were eligible to have their license renewed.

As in Kellis, the neighborhood surrounding the Elks in the instant case has also deteriorated and gang-related activity has
increased. Beginning in 2005, and continuing thereafter, the Elks took substantial steps, as noted above, to prevent criminal activ-
ity. Immediately after the June, 2009 homicide, the Elks voluntarily curtailed its hours of operation at a substantial loss of revenue
to the club in an effort to stop further incidents. This last step was taken five months before the PLCB hearing and resulted in a
curtailment of crime in the area.

The PLCB argues that the Elk’s liquor license should not be renewed because their remedial measures were untimely. The evi-
dence is clear that the Elks became aware of problems in the neighborhood and an increase in gang violence in 2005. Initially, the
Elks requested the City of McKeesport to allow its off-duty officers to work part-time security at the Elks, but the City refused.
With the assistance of now retired Lt. Dixon, the Elks received permission to hire an off-duty police security detail. At first the
Elks started with one officer. This was later increased to three officers. These officers stopped patrons at the door and checked for
weapons. As the number of patrons increased, the City eventually permitted on-duty police to patrol the area at closing time and
help with crowd control. This had been sought by the Elks and Lt. Dixon. Incidents began increasing after June, 2007, most of
which occurring outside of the club. The Elks maintained a “barred list” and had its own doorman at the main entrance. In 2007
or 2008, the Elks spent approximately $8,000.00 to install a camera surveillance system with six cameras inside and two outside.
In late 2008, early 2009, the Elks tightened its policy in admitting social members.

Pa. State Police, Bureau of Liquor Control Enforcement v. Can, Inc., 651 A.2d 1160 (Pa. Cmwlth. 1995), cited by the PLCB, does
not stand for the proposition that a licensee has a one year limit within which to implement remedial measures. In Can, the
Commonwealth Court found that the licensee knew or should have known of illegal drug activity taking place on the premises for
at least a year and failed to take timely steps to prevent it.

As noted in I.B.P.O.E. of West Mount Vernon Lodge 151 v. PLCB, 969 A.2d 642 (Pa. Cmwlth. 2009), the timeliness issue relates
to whether a licensee has taken remedial measures when it knew or should have known that illicit activity was occurring on the
premises. Even assuming, arguendo, that this includes illicit activity adjacent to the premises, as referenced above, the Elks have
continually sought to curtail disturbances and violence in the area. Considering these efforts as a whole, I found that the Elks made
substantial and timely efforts to prevent illegal activity. The action of the PLCB was, therefore, reversed.

BY THE COURT:
/s/O’Brien, J.
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Electrical Associates, Inc. v.
Steel City Media

Breach of Contract—Unjust Enrichment

No. AR 07-010409. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—September 24, 2010.

OPINION
INTRODUCTION

This case arose from Defendant’s refusal to pay Plaintiff for work Plaintiff performed pursuant to Defendant’s request. The
work was outside the scope of the written contracts between the parties. After a non-jury trial, I found that Defendant “appreciat-
ed, accepted and retained a benefit conferred on it by plaintiff and that it would be unjust for Defendant to retain the benefit with-
out payment of value to Plaintiff.” Defendant has appealed my Order of May 14, 2010, which 1) denied its Motion for Post-Trial
Relief (except with regard to the issue of interest) and 2) entered judgment against it in the amount of $16,626.10, plus interest.

FACTS
Many of the facts in this case are not in dispute. Defendant is the parent company of Radio Station WLTJ. The transmitting loca-

tion of WLTJ was being moved from the KDKA TV tower to the WPGH TV tower. The towers were approximately one mile apart.
(T-89). Plaintiff submitted two bids to Defendant to perform electrical work for Defendant. See Plaintiff ’s Trial Exhibit 1 and
Defendant’s Trial Exhibit A. The bids, dated May 6 and 9, 2005, were sent to the attention of Paul Carroll, Defendant’s chief engi-
neer, at 650 Smithfield Street, Pittsburgh, PA 15222, and refer to work at the “Tower Site.” Defendant accepted the bids. It is undis-
puted that except for bullet point two of the May 6, 2005 bid,1 all of the work included in the two bid contracts was satisfactorily
completed by Plaintiff and paid for by Defendant.

Gregg Frischling, vice-president and general manager of WPNT, Inc., Defendant’s parent company, testified that under the two
contracts, Plaintiff was to provide electricity to the equipment. With regard to the bidding process, Frischling explained that usu-
ally the department head (in this instance, Carroll) would receive a bid and submit it to him. Frischling would review the bid, con-
sult with the department head if he had any questions, and sign off on the bid if he felt it was fair. (T-87). There were two trans-
mitters and two transformers at the KDKA site that needed to be relocated to the WPGH site. (T-21, 24). Under the original
contracts, as acknowledged by Frischling, Plaintiff was only to provide electricity to Defendant’s equipment, not to move or sup-
ply equipment. (T-114, 115).

At some point John Lyons (Plaintiff ’s co-owner) and Carroll were at the KDKA site. Carroll spoke to him about moving the
transformers and transmitters. This was the first time Lyons became aware of the need to move them. (T-31). Each transformer
weighed approximately 1200 pounds and each transmitter weighed 600 to 700 pounds. (T-32). The equipment was fragile. (T-33).
Lyons told Carroll that Plaintiff would move the equipment for time and materials. (T-31). While at the KDKA site, Lyons observed
that some new equipment would have to be installed to prevent a possible fire, and so informed Carroll. When Carroll was unable
to reach Frischling for approval of the verbal change orders, he told Lyons to go ahead with installing the new equipment because
Frischling would “go with [Carroll’s] judgment.” (T-42). Plaintiff performed this and other resulting additional work on the under-
standing that it was authorized. (T-42). One of plaintiff ’s invoices detailed the extra work (excluding moving the two transformers
and the two transmitters) as follows:
REMOVE THE EXISTING 480/230 VOLT 150 KVA TRANSFORMER AND REPLACE IT WITH A 408/208 VOLT TRANSFORMER
TO ACCOMMODATE THE EQUIPMENT VOLTAGE REQUIREMENTS. A 400 AMP 250 VOLT 3 POLE FUSED DISCONNECT
SWITCH WAS REQUIRED TO BE ADDED BY THE NATIONAL ELECTRIC CODE. THE TRANSFORMER CHANGE AND 3
SPARE FUSES FOR THE 400 AMP SWITCH WERE REQUESTED BY THE ON-SITE ENGINEER.

In addition, Plaintiff had to add outlets in the WLTJ room at the new site and to do work with respect to the generators and the
feeds in the room above the boiler room. Wiring had to be moved so that WLTJ and Fox 53’s generators would work separately in
case of a power outage. (T-43, 44). As to this latter work, Carroll told Lyons to bill WLTJ and the station would “square up with Fox
53 for that.” (T-44). Plaintiff moved the transformers and transmitters in two separate stages in August and/or September, 2005.
Each stage took a “day or so.” (T-39).

Plaintiff submitted an invoice to Defendant for the additional work on December 27, 2005. (T-45; Plaintiff ’s Trial Exhibit C).
Plaintiff was then asked to do a “breakout” of that invoice for clarification. (T-46). Lyons reviewed the invoice and provided a more
detailed one on September 12, 2006. (T-48, 49, 51; Plaintiff ’s Trial Exhibit D). Lyons even removed a few items because time had
passed and he was uncertain whether those items were extras. (T-53,54). Plaintiff ’s additional work totalled $16,626.10. Lyons tes-
tified that the rates charged for the work performed were reasonable in the industry. (T-43).

Defendant presented no evidence to contradict Exhibit D. Defendant did not cross-examine Lyons as to the reasonableness of the
hourly rates, the hours necessary to do the work or the necessity of buying the materials; nor did Defendant request an explanation
or description of all the work that was performed. Frischling testified he gave Carroll the parameters for the work, but it was left to
Carroll to determine what was going to be done at the site. (T-106). Defendant neither denied that Plaintiff purchased and installed
a new transformer nor disputed that transformers and transmitters had to be moved from the KDKA site to the WLTJ site.

DISCUSSION
Defendant’s Motion for Post-Trial Relief requested a directed verdict and a modification of the award.2 In its first argument in

support of its motion for directed verdict, Defendant asserts that I “considered Plaintiff ’s Second Proposed Findings of Fact that
was never filed.” Defendant argues that proposed findings of fact constitute evidence. I disagree. Proposed findings of fact are in
the nature of briefs or legal memoranda, i.e., argument. See Sherill v. W.C.A.B. (School District of Philadelphia, 624 A.2d 240 (Pa.
Cmwlth. 1993). They are not evidence. Plaintiff filed its Proposed Findings of Fact on January 5, 2010. Plaintiff served a second
Proposed Findings of Fact on Defendant on March 2, 2010. (See Paragraph 10 of Defendant’s Motion for Post-Trial Relief).
Although not filed of record until April 15, 2010, the proposed findings contained therein are identical to those filed on January 5,
2010. Defendant’s first argument in support of its motion for directed verdict is without merit.

Defendant’s motion for directed verdict also asserts Defendant was not unjustly enriched. Although Defendant never disputed
that the work was performed by Plaintiff, it contends that it would be unjust to hold Defendant liable for the following reasons:

(a) The invoiced amount of the alleged additional work amounted to nearly fifty percent (50%) of the two original bid contracts.
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(b) The alleged additional work took only a matter of a few days, while the entire two original bid contracts were per-
formed over a matter of several months.

(c) Electrical Associates did not notify Steel City Media of the alleged additional work and corresponding invoices until
September 2006, nearly a year after the completion of the project.

(d) The two owners of the Plaintiff[’s] business, Lyons, who performed the actual on-site electrical work, and [Clyde]
Volk,3 who compiled the bid, did not collaborate on the bid amount and did not examine the equipment and new site to
determine their compatibility.

(e) Neither Lyons nor Volk had any prior experience with radio equipment.

(f) Neither Lyons nor Volk had ever made any indication to Steel City Media of hourly rates, estimated time for comple-
tion, nor any other terms at which the alleged additional work would be completed.

(g) Electrical Associates and Steel City Media had established a course of dealing in which all contracts would be in writ-
ing, and down payment for services would be made, with payment in full due prior to completion of the project.

Defendant’s Motion for Post-Trial Relief, ¶ 30 (a) - (g).
Reasons (a) and (b) are irrelevant because the additional work was different than the work performed under the original contracts.
Also, it was the moving of the transmitters and transformers from the KDKA site to the WPGH site that only took a few days.
Reason (c) is belied by the record, which reflects that the initial invoice for the additional work was sent December 27, 2005. (T-
45). Reasons (d) and (e) are irrelevant because the original contracts did not involve Plaintiff ’s moving the equipment or supply-
ing equipment. (T-114, 115). While neither Lyons nor Volk had previously worked with radio equipment, it is undisputed that Lyons
did the electrical work on this project satisfactorily. Reason (g) relates to whether there was a contract, not whether there was
unjust enrichment.

The elements of unjust enrichment, also known as quantum meruit, are well established. As set forth in Limbach Company, LLC
v. City of Philadelphia, 905 A.2d 567 (Pa. Cmwlth. 2006):

The equitable doctrine of quantum meruit involves a class of obligations imposed by law, regardless of the intention or
assent of the parties, for reasons dictated by justice. The doctrine is based on the concept that no one who benefits by the
labor and materials of another should be unjustly enriched thereby. To avoid such unjust enrichment, the law implies a
promise to pay a reasonable amount for the labor and materials furnished, even absent a specific contract between the
parties. In short, the doctrine of quantum meruit describes the extent of liability on a contract implied-in-law, or quasi-
contract, for the labor and materials provided.

The sine qua non of a claim in quantum meruit is unjust enrichment. Where unjust enrichment is found, the law implies
a contract, which requires the defendant to pay to the plaintiff the value of the benefit conferred. The elements necessary
to prove unjust enrichment have been described as follows:

(1) benefits conferred on defendant by plaintiff; (2) appreciation of such benefits by defendant; and (3) acceptance
and retention of such benefits under such circumstances that it would be inequitable for defendant to retain the ben-
efit without payment of value. The application of the doctrine depends on the particular factual circumstances of the
case at issue. In determining if the doctrine applies, our focus is not on the intention of the parties, but rather on
whether the defendant has been unjustly enriched.

(“[t]o sustain a claim of unjust enrichment, a claimant must show that the party against whom recovery is sought either
‘wrongfully secured or passively received a benefit that it would be unconscionable for her to retain.’”).

Id. at 575, citations omitted. See also Northeast Fence & Iron Works, Inc. v. Murphy Quigley Company, Inc., 933 A.2d 664 (Pa. Super.
2007), appeal denied, 947 A.2d 737 (Pa. 2008) (TABLE).

In the instant case, Plaintiff performed additional work for which it was not compensated. This work was not covered by the
original contracts. The two transformers and two transmitters had to be moved. Had Plaintiff not purchased and installed the new
transformer, there very well could have been a fire which would have destroyed all of Defendant’s equipment. Plaintiff did addi-
tional work on the back-up generators so that Fox 53 and WLTJ would be on separate generators in case of a power outage. The
evidence supports the finding that Defendant, through Carroll, agreed to Plaintiff ’s performing the additional work on a time and
material basis. Plaintiff testified that the hourly rates charged for his workers were reasonable in the industry. (T-43). Plaintiff ’s
Trial Exhibit D sets forth the hourly rates of the workers, the hours worked, and the costs of materials. Defendant has never, of
record, disputed these amounts, although it had ample opportunity to present evidence and cross-examine Lyons.

In Northeast Fence, supra, the Court found that there was no meeting of the minds on the overall contract price when plaintiff
stepped in to complete work for defendant when another subcontractor abandoned the job. The Court allowed plaintiff to establish
the value of the benefit it conferred on defendant through the submission of unpaid invoices.

Based on the foregoing, I found that defendant had been unjustly enriched and that plaintiff established the value thereof.

BY THE COURT:
/s/O’Brien, J.

1 This dispute is not germane to this appeal.
2 The Defendant’s request to modify the award was granted, which ruling is not the subject of an appeal.
3 Clyde Volk was Lyons’ business partner.
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Mt. Lebanon School District v.
Zoning Hearing Board of Mt. Lebanon v.

Noah and Jean B. Halper; Richard C. and Marie S. Colver; Gregory W. and Kjerstin Klein;
William F. Lewis, John H. Ewing, Jr., and Mark S. Hart

Nonconforming Use/Structure—Variance—Natural Expansion

No. SA 10-000422. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 12, 2010.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of Mt. Lebanon (“Board”) dealing with a proposed project to

renovate Mt. Lebanon High School (“High School”) which is located at 155 Cochran Road in an R-1 (Residential) zoning district.
The project includes plans to remove a portion of the existing structure and recreate a new structure in a different location. The
High School is a permitted conditional use of the property and the building is currently nonconforming because it exceeds the 50%
lot coverage limitation and lacks sufficient off-street parking. The Mt. Lebanon Zoning Ordinance (“Ordinance”) requires that
maximum lot coverage is 50 percent and that the property have 528 parking spaces. (Ordinance Sections 205.5.2.2.3 and 81.75).
The High School currently has lot coverage of 54.57 percent and 502 parking spaces.

Under Mt. Lebanon School District’s (“School District”) proposed renovations, the lot coverage would drop to 54.43 percent and
the number of parking spaces would increase to 505. The School District submitted proposed plans and a request for a Preliminary
Opinion to the Zoning Officer of Mt. Lebanon seeking a determination as to whether the standards of the Ordinance were met. The
Zoning Officer determined that because of the significant changes in footprint, including the demolition of existing structures, the
School District would have to obtain a variance. He concluded that a variance was also required for the parking space issue. The
School District claims that because the Lot Coverage nonconformity is not being expanded, extended or increased in size, vari-
ances are not required. The Board sustained the Zoning Officer’s determination that variances are necessary and voted unanimous-
ly to deny both requested variances. It is from that decision that the School District appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637, 640 (Pa. 1983).

The Board correctly determined that variances were required for the proposed lot coverage and parking nonconformities. The
School District claims that because the High School is currently nonconforming, they are permitted to proceed without variances
and there is a right of natural expansion. However, the law does not relieve the School District from requiring a variance just
because a nonconforming building currently exists on the property. Both the Ordinance and the case law support this finding.
Section 903.1 of the Ordinance permits any nonconforming building devoted to a conforming use to “be continued.” However, this
would not apply to the new buildings. Furthermore, Section 903.2, states that:

No Building or Structure containing a Nonconforming Use shall be structurally altered or enlarged unless the Use there-
of shall thereafter conform to the regulations of the zoning district in which it is located. No parking, Yard, space or bulk
nonconformity may be created or increased.

Therefore, even though the resulting nonconformity of the project will be less than the current nonconformity, it still violates of
the Ordinance. Section 903.4.1 states that:

A Nonconforming building or Structure may not be expanded, extended or increased in size in any manner except pur-
suant to a Variance obtained from the Zoning Hearing Board in accordance with applicable laws and ordinances and such
reasonable conditions and safeguards as may be imposed by the Zoning Hearing Board.

Based upon Section 903.4.1, the project requires a variance because it contains plans for a new building on previously vacant
ground. Additionally, Section 903.5.1 permits renovation or modernization of certain existing buildings without a variance. The sec-
tion states:

Repairs, renovations and modernization of nonconforming buildings or structures, such as renewal or replacement of
outer surfaces, windows, addition of soundproofing materials, air conditioning and repair or replacement of structural
parts or members of the building or structure shall be permitted notwithstanding other provision of this chapter.

However, Section 903.5.3 states:

Such repairs, renovations or modernizations are allowed provided they do not change or alter substantially the physical
configuration of the nonconforming building or structure or change its position on the ground.

The project will change the existing building’s footprint and therefore can not be considered a repair, renovation or moderniza-
tion under section 903.5.1 of the Ordinance.

The case law holds that when the structure on the land is nonconforming, there is no right to natural expansion as there is with
a nonconforming use. In Nettleton v. Zoning Board of Adjustment of the City of Pittsburgh, 828 A.2d 1033, 1037 (Pa. 2003), the prop-
erty owners wanted to expand their building which already violated the yard and setback requirements with a vertical addition
which in and of itself did not violate the zoning requirements. The Supreme Court held that the addition was permitted because it
didn’t make the use or structure nonconforming in any other respect. The Pennsylvania Supreme Court stated:

In the case of nonconforming uses, the right to expand as required to maintain economic viability or to take advantage of
increases in trade, is also constitutionally protected… These protections are applicable only to nonconforming uses.
Nonconforming structures, like that here involved, have no protected right to expand in violation of the applicable regu-
lations. Fagan v. Philadelphia Zoning Board of Adjustment, 132 A.2d 279, 281 (Pa. 1957); Miller & Son Paving, Inc. v.
Reitztown Township, 451 A.2d 1002, 1007 (Pa. 1982). (Footnote 3).
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Id. at 1037.

The Code section in Nettleton stated that:

a nonconforming structure may be enlarged, expanded or extended, in compliance with all applicable regulations of this
Code, unless the enlargement, expansion or extension has the effect of increasing the degree of nonconformity.

Id. at 1036.

Similarly, in the instant case, the School District would be permitted to enlarge or expand the building as long as the enlarge-
ment or expansion cured the nonconformity. Even though the resulting nonconformity of the project will be less than the current
nonconformity, it still violates of the Ordinance. Therefore, the Board correctly determined that variances were required for the
proposed lot coverage and parking nonconformities.

The Board properly denied the requested variances. The standards for granting a variance are set forth in the MPC at 53 P.S.
§10910.2. They are: (1) [t]he property must possess unique physical circumstances; (2) because of those circumstances or condi-
tions, there is no possibility that the property can be developed in strict conformity with the ordinance; (3) the hardship must not
be self-inflicted; (4) the granting of a variance must not have an adverse impact on the health, safety and welfare of the general
public; and (5) the variance sought must be the minimum variance that will afford relief.

The Board found that the property in question is not so irregular or unique to prevent development in compliance with the
Ordinance. The School District did not prove that the irregularities of the property caused the lot coverage nonconformities or lim-
ited the number of parking spaces. Secondly, the School District failed to prove that the property could not be developed without
the requested variances. The Board determined that the School District failed to present other available renovation options which
would bring the existing nonconforming lot coverage and parking into conformity. Third, the Board concluded that plans to remove
one of the buildings and construct a new practice gym and natatorium created the hardship. Specifically, the project includes a
large athletic building and an eight lane swimming pool. The School District failed to establish that it would be unreasonably dif-
ficult or more expensive to have a smaller athletic building or a six lane swimming pool. These amenities are not necessary to cre-
ate a modernized high school although they might be preferred by the community. The Commonwealth Court addressed a similar
issue in Township of Northampton v. Zoning Hearing Board of Northampton Township, 969 A.2d 24 (Pa. Cmwlth. 2009). In that
case, the zoning board granted a variance for a proposed Rite Aid that did not have the required off-street parking because Rite
Aid did not want to reduce the square footage of the building. Rite Aid testified that they needed the square footage to “provide
the services in the community that everyone demands.” Id. at 26. The Common Pleas Court affirmed the variance but
Commonwealth Court reversed finding that the testimony “…relates not to an economic hardship caused by conditions at the site
but instead to an impact caused by requirements imposed by Rite Aid…” Id. at 29. The Board found that the fourth standard was
met because the granting of a variance would not have an adverse impact on the health, safety and welfare of the general public.
Finally, the Board determined that the School District did not prove that the proposed lot coverage was the minimum variance
needed. They did not present testimony which demonstrated that there were no steps that could be taken to reduce the lot cover-
age variance requested or to allow more parking.

Based upon the foregoing, the decision of the Zoning Hearing Board of Mt. Lebanon is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 12th day of October, 2010, based upon the foregoing Opinion, the decision of the Zoning Hearing Board of Mt.

Lebanon is affirmed.

BY THE COURT:
/s/James, J.

Sean’s Real Estate Service, LLC v.
Shawnell Glenn and Annette Trotman

Residential Eviction—Oral Lease—Contract of Adhesion

No. LT 10-401. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—October 6, 2010.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned dispute was tried before the undersigned sitting without a jury. Plaintiff, a residential landlord, seeks to evict

Defendants from a single-family dwelling they rented from it. Plaintiff bases its claims on a written document purporting to be a
one-year lease between the parties. The grounds for eviction are said to be the violation of several terms of that lease. Defendants
admit withholding some rent, but say they were justified, given Plaintiff ’s failures to honor its obligations to them in a timely fash-
ion. Defendants also contend that the written lease is unenforceable by Plaintiff because it is a contract of adhesion replete with
unconscionable terms.

Defendants have been paying the monthly rent into court pending the outcome of this trial, and, in their counterclaim, demand
that a portion of that escrow fund be returned to them. Defendants also contest the eviction, saying they have not materially
breached any of the enforceable provisions of the lease and are entitled to reside in the house until the lease expires, at the end of
this year.

After consideration of all the evidence, we conclude that Defendants are entitled to possession and Plaintiff is not. We also con-
clude that Defendants are entitled to retain the unpaid rent that is not part of the rents escrowed, as compensation for the deficien-
cies, many of which remain uncorrected. However, we conclude, in the circumstances, that Plaintiff should be given the rent that
has been held in escrow by the Department of Court Records, Civil Division.
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A threshold legal issue was whether the written lease itself is an unconscionable contract of adhesion which is not deserving of
strict enforcement by this Court. Another important legal issue that the Court noticed during its review of the evidence is whether
the written lease is unenforceable because it lacks consideration. Our Findings of Fact, listed below, set forth the scenario we find
credible. We have tried to group the findings according to the areas of dispute. They are not listed in any particular order of impor-
tance. Based on those facts we conclude that there was no additional consideration furnished by Plaintiff at the time the written
lease was executed and that the tenancy began based on oral agreements only. The oral agreements were made first in November
of 2009 and then in December and very early January, no later than January 3, 2010, the date Defendants took possession. We also
conclude that, even if the written lease is regarded as the operable contract between the parties, it is unconscionable and unen-
forceable in the circumstances, under the well-settled law of Pennsylvania.

FINDINGS OF FACT

AGREEMENTS OF THE PARTIES AND GENERAL BACKGROUND
1. Plaintiff and Defendants first began discussions of a rental in November 2009.

2. Plaintiff told Defendants that a suitable house would become available and ready for occupancy by December 15, 2009.
(We expressly reject Plaintiff ’s evidence that the occupancy date was to have been much later, in the Spring of 2010.)

3. As a result of this representation, Defendants gave Plaintiff $1,500 to secure the premises for them; at this time
(November 2009) no lease was entered into and no copy of Plaintiff ’s form lease was given to Defendants.

4. The expected house was not ready as promised on December 15, and Plaintiff offered Defendants a different house,
the one now at issue.

5. Since Defendants had already given notice to their then-landlord that they would be vacating as of the end of December,
they agreed to accept the house at issue, subject to conditions to which Plaintiff had agreed, as they had no other place
to live.

6. Plaintiff was also required by law to obtain an occupancy permit, which would only be issued if many of those same
conditions were met.

7. Defendant Trotman is handicapped from a stroke and has little use of her right arm and needs a walker to help her
ambulate; Defendant Glenn, her daughter, has three school-age children, so their housing requirements are not easily
met, especially given the rent they are able to pay.

8. The alternate house, the subject premises, was not brought into compliance by January, although an occupancy permit
was eventually issued a few months after Defendants and the children moved in.

9. The written lease was not given to Defendants for review or signature until January 6, 2010, three days after they had
moved into the premises on Sunday, January 3, 2010, based on the oral agreements made before then.

10. Both Defendants signed the lease, based on a rapid oral summary of each page which Heather Wise, an agent of
Plaintiff, went over with them.

11. The Court believes that Ms. Wise, in her haste to limit the harm to Defendants caused by Plaintiff ’s failure to meet
the December 15 readiness date for the original house, had forgotten to follow the normal administrative practices for
formalizing a lease agreement.

12. Although we are unable to say that she intentionally deceived Defendants regarding the terms of the lease, she did
mislead them at least inadvertently.

13. Ms. Wise knew at the time of the signing of Plaintiff ’s Exhibit 1 (on January 6, 2010) that Ms. Glenn was extremely
tired, having just gotten home from working a nighttime assignment.

14. Ms. Glenn had asked if she could come in the next day to sign, but Ms. Wise refused to accommodate her, apparently
in the erroneous belief that one day more would make a difference legally.

15. Ms. Wise did not give Defendants a fair opportunity to review the lease and did not offer them the ability to consult
an attorney about its terms.

16. Ms. Wise marked an “X” in the box on the lease at paragraph 81 (regarding having an attorney review the lease) either
after Defendants signed it or without bringing it to their attention at the time.

17. If read strictly, the terms of the written lease applicable to the Tenant’s obligations are among the harshest and most
detailed that this member of the Court has ever seen, while the obligations of the Landlord are almost non-existent.

18. The written lease has an attachment titled “Rules and Regulations” which goes so far as to say how long a Tenant may
leave unwashed dishes in the kitchen sink (no more than one hour).

19. One of the supposedly material violations with which Defendants are charged is leaving their dishes in the sink for a
longer period, allegedly overnight, on September 16-17, 2010, an allegation we find unsupported by the credible evidence,
even if we assume for purposes of argument that such conduct can be a material violation of the lease.

20. Plaintiff did not repair the many items needed to fulfill its promises to Defendants.

21. Plaintiff did not deliver to Defendants a house that met the Borough’s requirements for occupancy at the time Plaintiff
gave Defendants possession of the premises.

22. Although most of the repairs promised prior to the January move-in were cosmetic in nature, they were important to
Defendants.

23. Other defects were found by Defendants shortly after they moved in that affected their ability to fully use the premises.
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24. Despite having been repeatedly notified of the various problems, Plaintiff failed to correct most of them.

25. A malfunctioning water heater was the only item that the credible evidence shows was repaired in a timely fashion.

DEFECTS DISCOVERED AFTER TENANCY BEGAN
26. One of the most serious defects was a leak from an upstairs bathroom through the living room ceiling that was small
but was the type that can get larger and cause sudden harm to people or possessions in the living room.

27. There was also a small leak near or through a light fixture, which Plaintiff ’s principal, Sean Kerrigan, said must not
have been much of a leak because the ceiling tile was still in place.

28. Although that small leak may not have been serious even though it appeared to be coming from a light fixture, Plaintiff
had no way of knowing this at the time or since.

29. Plaintiff ignored Defendants’ requests to repair the leak near or through the light fixture and has refused even to
examine the leak to find its source.

30. It is undisputed that the previously undamaged ceiling tile from which the light fixture was suspended later sustained
water damage from some source; the appearance was one of danger, not merely unsightliness. The evidence remains
unclear and we find that the risk of a dangerous condition had not been eliminated as of the time of trial.

31. Another serious defect involved some of the radiators in the house which blew out water from the steam heat, most
probably as the steam cooled.

32. This problem could only be avoided by the Defendants turning off the radiators that did this, to avoid damage to their
possessions.

33. As a result, Defendants did not have enough heat in the affected rooms and could not use them.

34. The Court expressly rejects Plaintiff ’s suggestion that the damage to the walls and floors caused by the radiators (see,
for example, Defendants’ Exhibit E-1 and E-2) was caused by an air conditioning unit leaking from a window above the
damaged area.

DOG ISSUES
35. The Court expressly rejects Plaintiff ’s contention that there are large amounts of dog excrement shown in the photos
Mr. Kerrigan took of the basement on September 17, 2010. See Plaintiff ’s Exhibit 20. We note that those photos had been
mistakenly dated September 16, 2010 by Plaintiff ’s counsel.

36. It is undisputed that a dog, stipulated to have been owned by a friend of Ms. Glenn, Latina Luster, was sometimes on
the premises and was sometimes in the basement and at other times in the yard, when Ms. Luster would come to help Ms.
Trotman while Ms. Glenn was at work.

37. We reject the Plaintiff ’s contention that large quantities of dog feces remained in the basement for long periods of time.

38. We take judicial notice of the fact that a dog that poops often pees at the same time, so we find Mr. Kerrigan’s testi-
mony credible that there was a urine smell in the basement.

39. However, since the emphasis of Plaintiff ’s evidence related to the dog was on the supposed presence of a large quan-
tity old dried feces rather than on the smell, we find that any urine smell was not a significant problem even from
Plaintiff ’s point of view, especially in a basement that the credible evidence showed had long-term leaks from the kitchen
sink and a substantial leak in the boiler room and clearly could not have been otherwise odor-free. See Defendants’
Exhibits D-1, D-2, D-3 and Defendants’ Exhibits P-1, P-2 and P-3.

40. We further find that there are both some dried feces and some fresh feces shown in some of the photos contained in
Plaintiff ’s Exhibit 20.

41. However, we do not find that there are large amounts of feces, dried or otherwise, as Plaintiff claims, nor do we find
that the dried feces had accumulated over a long period, as Plaintiff would have us believe.

42. Rather, we find that Ms. Glenn’s 14-year old son was not as diligent as Ms. Luster said about picking up all the feces
after each visit.

43. Paragraph 45 of the lease, “Pets of Any Kind,” bars Defendants from having any pets and also from “causing” any pet
to be on the premises.

44. The clause does not refer to “permitting” anyone else from bringing their own pets to the premises while otherwise
lawfully on the premises, as here. (Since other clauses do refer to the concept of permission, we must strictly construe
the omission of that concept with regards to pets against the Plaintiff.)

45. Pursuant to the stipulation as to ownership, Defendants did not have any pets nor did Defendants “cause” Ms. Luster
to bring her dog with her; at worst they did not throw her out or ask her not to bring her dog with her.

46. Ms. Luster continued to bring her dog to the premises, based on photos which show it was there on September 17,
2010. Plaintiff ’s Exhibit 20.

47. There is no material breach of the lease based on the mere fact that there was a dog who occasionally came to the sub-
ject premises with its owner.

48. Any odor of urine in the basement is not necessarily attributable just to the dog at issue and would not be significant
given the other obvious sources of unpleasant odor and dampness in the area.

49. Furthermore, there is no evidence that the basement had no such urine smell prior to the Defendants moving into the
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house, evidence that would have been helpful since it is undisputed that the place was a mess when the previous tenants left.

CARPET

50. Regarding the carpet that Plaintiff had promised to replace because paint had been spilled on it prior to Defendants’
occupancy, we find that it was not replaced, but was simply covered over with another scrap of carpet. See Defendants’
Exhibit A-1, a photo taken on April 10, 2010, and Defendants’ Exhibit A-2, a photo taken on September 19, 2010, shortly
before the trial began.

51. The “scrap of carpet” repair was not an adequate or acceptable performance of Plaintiff’s promise to replace the carpet.

WEEDS AND MAINTENANCE OF BUSHES/HEDGES AND LAWN

52. We reject Plaintiff ’s contention that Defendants have not fulfilled their duties regarding maintenance of the yard and
the cutting of weeds.

53. The credible evidence shows that Ms. Glenn or her son mowed the lawn sufficiently and that the “lawn” supplied by
Plaintiff was already mostly weeds when Defendants moved in.

54. Similarly, we reject Plaintiff ’s contention that Defendants did not trim the bushes sufficiently.

55. The credible evidence (mostly photographic) shows some hedges with a few weed “trees” well-ensconced within the
hedges and ivy trailing down a wall in front of the house, at the foot of a very steep slope and beside a very steep set of stairs.

56. The ivy itself is not unattractive.

57. The taller weed “trees” clearly have been growing for some time and more likely than not were present prior to
Defendants’ tenancy.

58. They are too tall and too well established to be easily removed by anyone.

59. Any duty to remove those is on Plaintiff, not Defendants, who cannot be held responsible for letting them grow in the
first place.

60. As for the weeds in the rear of the house, on the far edge of the brick-paved alley and beneath a slope down from an
upper roadway, we find that there is nothing in the lease that points out to Defendants that this area is also part of the
leasehold and that they were therefore obligated to maintain it. If Plaintiff owns the underlying fee, as Mr. Kerrigan tes-
tified, it has not shifted responsibility for its maintenance to Defendants. See Defendants’ Exhibit M-5 and Plaintiff ’s
Exhibit 23, and Plaintiff ’s Exhibit 1, paragraph 8, “Rental Address.”

61. The slope and lower wall appear to be part of an easement for the upper roadway and the slope also appears to
have been mowed by someone else, not Defendants as far as the evidence shows. Ms. Glenn testified, credibly, that
she was unaware that the premises included anything on the other side of what she believed (reasonably) was a pub-
lic alleyway. 

62. We make these findings despite a citation from the borough against Ms. Glenn for a violation of a section of the bor-
ough code, since the language of the section is not in evidence in any form. We note that even the borough officer who
was called by Plaintiff, to testify mainly about the occupancy permit and related violations committed (and supposed-
ly later corrected) by Plaintiff, could not say what the terms of the code section were nor how Defendants may have
violated it.

63. We also must disregard the pure hearsay statement that a bench warrant has been issued for one or both
Defendants based on their supposed non-appearance at a hearing on the citation. The record is bereft of any reliable
evidence to support this statement. Even if there was no objection to the statement (we do not recall there being one)
so that it was admitted by waiver, we, in our role as factfinder, cannot accept that it is true that a bench warrant has
been issued. We also note that the issuance of a bench warrant for non-appearance is not the legal equivalent of a con-
viction on the merits.

BROKEN STAIR TREADS ON EXTERIOR FRONT STEPS

64. Regarding Defendants’ contention that Plaintiff had recently failed to repair two broken or missing treads on the front
exterior stairway, we reject that because the credible evidence shows that Ms. Trotman erroneously believed the interi-
or cellar steps were where the damaged treads were and directed Mr. Kerrigan there on September 17th when he came
to see the problem. (We note that this was also why he had access to the house on that day and why he was able to take
the photos shown in Plaintiff ’s Exhibit 20 of the basement and the dog feces, as well as the dog itself with Ms. Trotman.)

65. The exterior front steps leading up to the front of the house do have at least two broken or missing treads that should
be repaired by Plaintiff forthwith. Defendants’ Exhibit L is a photo marked by Ms. Glenn to show which steps those are.
We assume that Plaintiff will fix these now that it is clear which steps Defendants were talking about. Since children play
in that area, according to the credible evidence, the defective treads do constitute a safety hazard to them. They are also
a hazard to anyone who is unaware that the back entrance is the preferred one.

WATER BILL ISSUES

66. Plaintiff has asserted that Defendants breached the lease by not getting the water bill put in their name. We find that
Defendants’ position is credible, that the water company would not agree to put the water in a non-owner’s name, since
it wants to be able to place a lien on the property for non-payment. Paragraph 10 of the lease deals with this issue as do
paragraphs 11 and 12.

67. Plaintiff did not require any deposit from Defendants “as guarantee for any unpaid Water/Sewage” (inter alia) as con-
templated by Paragraph 10 of the lease.
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68. Plaintiff did require Defendants to pay for water and sewage along with most other utilities and services.

69. Defendants paid the water company in what was believed to be a timely manner, based on what was legible in the pho-
tocopies of the bills that Plaintiff sent to Defendants.

70. The most recent bill may have been due by September 8, 2010, according to the testimony of Ms. Wise, the only wit-
ness who appears to have actually seen the original bills. (The original bills were not offered into evidence.)

71. Ms. Glenn reasonably believed that September 8th was not the due date but rather referred to something else (such
as the date of any meter reading or the date the bill was issued) and we believe her testimony that she had intended to
pay it by the end of September.

72. Any delay in prompt payments of water bills has resulted in no harm to Plaintiff, as there is no evidence that the sub-
ject real estate has been liened or is likely to be liened as a result of such a short delay (3-4 weeks at most).

REMOVAL OF A KITCHEN CABINET/BREAKFAST COUNTER
73. Defendants removed the cabinet/counter at issue with the oral permission of Ms. Wise when they first inspected the
premises prior to moving in and saw that the cabinet was tilted and not usable. The cabinet is still on the premises and
will be available to Plaintiff to repair and reinstall after Defendants’ tenancy expired.

PAINTING DONE BY DEFENDANTS
74. The beige paint put on one of the walls by Defendants was put there with the oral permission of Ms. Wise, given prior
to the Defendants moving in.

75. The beige color is a “neutral” color as specified by Ms. Wise when she gave her permission.

DAMAGE TO EXTERIOR DOOR LOCK CAUSED BY PLAINTIFF
76. Plaintiff was successful at the magistrate level in obtaining an order of eviction.

77. Defendants filed a timely appeal, thereby staying the eviction order.

78. Before Plaintiff learned of the timely appeal, Mr. Kerrigan had gone on the premises and had begun to remove a dead-
bolt lock to change the key and prevent Defendants from entering the premises.

79. He then replaced the same lock but neglected to line it up correctly, so the bolt in the edge of the door does not fit into
the hole on the door jamb; as a result, the deadbolt no longer functions and Defendants have to rely on the flimsier door-
knob lock to keep the door secure.

80. Plaintiff ’s failure to restore the erroneously removed deadbolt lock to working condition is a material breach of the lease.

SMOKE DETECTOR
81. Defendants did not remove any smoke detector. Plaintiff Exhibit 21, page 1, top photo, which is a photo of a place
where a smoke detector may have been in the past, is not sufficient proof that Defendants removed one or that one need-
ed to be there at all. We believe Defendants’ evidence on this point. See also testimony of David Miller, who is the bor-
ough’s code enforcement officer and is also a fire marshal, where he stated that he told Plaintiff to remove one of the
smoke detectors.

METAL LOUVERS AND POSTS
82. Plaintiff ’s contention that Defendants damaged the metal louvers on the porch is not supported by sufficient credible
evidence.

83. We also reject Plaintiff ’s contention that the louvers provided a safety function, as they appear to be quite flimsy.

84. Plaintiff appears also to suggest that their vertical pieces were some kind of substantial support, and if that is its posi-
tion, we reject that as well.

85. The louvers appear to be fairly old, maybe even from the 1950’s when that sort of aluminum trim was in fashion. In
any case, they seem to have originally been designed to fit in a large opening on the side of the open porch and to provide
shade as needed to that portion of the porch. See Plaintiff ’s Exhibits 13 and 14.

86. Ms. Glenn testified that the horizontal panel was just leaning on the vertical pieces when they moved in and was com-
pletely blown off during a severe windstorm earlier this year. We find her testimony credible and consistent with the pho-
tographic evidence. As previously indicated, we find Plaintiff ’s evidence is not credible on this point, the contention about
the louvers serving a safety function is a self-serving exaggeration, and there is no material breach of the lease by
Defendants related to the louvers.

LIGHT FIXTURES ON FRONT PORCH
87. Defendants contend that these three fixtures do not work and that Plaintiff ’s repair person tried, unsuccessfully, to
discover why they did not work, and that Plaintiff then did nothing more. Plaintiff ’s only evidence on this subject was to
point out that Defendants’ Exhibit L, a photo of the front steps, also showed that there were three fixtures in place. This
was not sufficient to contradict Defendants’ testimony that the fixtures did not work. We find that the front porch lights
do not work and further find that Plaintiff ’s inability to determine why they do not work or how they are supposedly con-
nected raises a safety concern that should be addressed or ruled out.

TRASH VS. CLOTHING FOR DONATION/DEBRIS LEFT BY PLAINTIFF
88. Plaintiff contends that Defendants violated one of the Rules and Regulations by having a bag of trash and a cardboard
box on a porch, next to a wastebasket/garbage can. See Plaintiff ’s Exhibit 14, page 1, top photo. Defendants say the bag
and box contained clothing that Ms. Trotman was donating to her church and that Ms. Glenn’s son had not yet taken there.
Even if we assume it is garbage, and we do not find that it is, there is no evidence of where garbage generated by the
household is to be put nor is there any evidence to suggest that this municipality, unlike most others, permits trash to be
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put out on the curb for collection every day as the lease’s “Rules and Regulations” seem to require. We find no violation
based on Exhibit 14.

89. The cushion shown in the yard in the bottom photo on page 1 of Plaintiff ’s Exhibit 14 is not trash or debris, but is
rather an abandoned object that Plaintiff failed to remove and that Ms. Glenn’s children play with on occasion.

90. The chair shown in Plaintiff ’s Exhibit 14 in the top photo is property left by the prior tenant that Plaintiff failed to
remove, as promised.

91. We find there is no material breach of the lease by Defendants based on trash or debris.

PORCH LATTICE PANEL/DEBRIS UNDER PORCH/BRICKS BY HOUSE
92. The porch lattice panel was not removed or damaged by Defendants. It was down when Defendants began their ten-
ancy and has not been repaired by Plaintiff.

93. The debris under the porch was left by some other tenant or party and should have been removed by Plaintiff, as
promised.

94. The bricks by the side of the house were left by some other tenant or party and should have been removed by Plaintiff,
as promised.

95. There is no material breach of the lease by Defendants related to the lattice or the bricks.

DIRTY DISHES IN KITCHEN
96. Plaintiff contends that the few items left beside the stove and the sink on September 17, 2010 (when Mr. Kerrigan
came to look at broken steps and ended up taking pictures) demonstrate a material breach of the lease. We reject that
contention – the kitchen appears otherwise neat and fairly clean, and the dishes look like they were recently used, not like
they were sitting there overnight or longer, as Plaintiff suggests.

97. There is no material breach of the lease by Defendants based on the condition of the kitchen.

DAMAGED FLOOR TILES IN KITCHEN
98. Plaintiff contends that a maximum of four stick-on tiles would be needed to replace tiles that it claims Defendants
caused to come loose. We find that the tiles became unstuck because they were placed on a dirty or wet surface prior to
Defendants’ tenancy. The fault is Plaintiff ’s, not Defendants’. However, we do not find that this minor damage constitutes
a material breach, regardless of who was at fault.

DAMAGE TO CELLAR DOOR AND STEPS
99. Defendants have admitted they caused some damage to the top step, by the cellar door, when they dragged up the
lawnmower. The damage is shown in Plaintiff ’s Exhibit 20, page 4, bottom photo. It is slight given the overall condition
of the “undamaged” portion of the floor and would not constitute a material breach of the lease.

100. Defendants deny causing any damage to the door itself, and we find their denial credible given what the evidence
shows regarding the general condition of the house prior to Defendants’ occupancy, even taken in the light most favor-
able to Plaintiff. In the absence of “before” pictures of the door at issue and doors throughout the house and any other
evidence, we cannot make a finding one way or the other. Plaintiff has not met its burden on this point, so we find that
Defendants did not damage the kitchen door.

ATTORNEYS FEES AND EXPENSES OF SUIT
101. The clause dealing with attorneys fees is one-sided, giving only the landlord the right to such an award. It is also
open-ended, permitting the award of unspecified “other expenses.”

102. There are no guidelines or boundaries by which Defendants, or any other tenant, could foresee the possible amount
due for attorneys fees if there were a dispute in the future.

103. Plaintiff ’s agent, Ms. Wise, did not point out or explain the attorneys fees clause to the Defendants and there was no
bargaining on that issue.

104. It would be unconscionable in the circumstances to enforce that clause even if there had been adequate considera-
tion for the written lease.

OBLIGATIONS OF EACH PARTY UNDER THE WRITTEN LEASE
105. The exceptionally detailed obligations upon the Defendants result in the Landlord being able to terminate the lease
for trivial reasons, if the Landlord decides, as here, that the tenant is too demanding regarding the landlord’s unfulfilled
promises.

106. The micromanaging of a tenant’s daily life is not something that one would ordinarily expect in a lease, and these
terms should have been pointed out to Defendants in November before Plaintiff took $1,500 from them to secure their
tenancy of the original house that had been promised.

107. Had those terms been pointed out on January 6, 2010, it would also have been too late in the circumstances, as
Defendants had already moved in by then.

ENFORCEABLE TERMS OF THE ORAL AGREEMENTS BETWEEN THE PARTIES

108. The only terms that were orally agreed to or which flow naturally from the oral agreements regarding the subject
premises are as follows:

a) Plaintiff was to give Defendants possession of the subject premises as of January 1, 2010.

b) Defendants were to pay a monthly rent of $750, at a reasonable time near the beginning of the month.
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c) A reasonable date for the rent to still be timely would be by the 5th of each month.

d) Time would not be “of the essence” for any provision of the lease.

e) The lease would expire after one year, i.e. by December 31, 2010, unless the parties agreed to renew it.

f) The house would be in a habitable condition and would be clean and safe.

g) Promises regarding cosmetic issues would be fulfilled, in this case the promises involved removing the prior ten-
ant’s abandoned possessions, meeting the Borough’s occupancy code requirements, replacing the carpeting in one
room that had been damaged by spilled paint, the Defendants’ right to paint certain walls with neutral colors, or, if
other colors were used, the original antique white color or something similar would be used by Defendants to cover
such non-neutral colors.

h) Any walls that were not newly painted by Plaintiff would not have to be painted by Defendants at the expiration of
the lease if they did not change the paint on those walls.

i) Defendants would keep the house reasonably clean and would not disable any safety protections.

j) Plaintiff would promptly repair any problem that affected health or safety, such as hot water, furnace/boiler issues,
electrical problems, plumbing leaks, and broken stairs.

k) Any cosmetic problems would be negotiated as they arose during the tenancy (for example, the kitchen floor tiles
that came unstuck).

DISCUSSION
The credible evidence shows that Plaintiff had put Defendants in an exceptionally difficult position with regard to relative bar-

gaining power when it took Defendants’ money in November and then failed to have the house that had been promised in November
ready by December 15, as promised. As a result, Defendants orally agreed to rent a substitute house for a certain amount of rent
per month. The written lease is really no more than an attempt to vary the terms of the oral agreement the parties had reached no
later than January 3, 2010, the day Defendants took possession of the subject premises. We conclude that there was no additional
consideration provided by Plaintiff in return for Defendants’ having executed the writing.

Even if we consider the written lease to be the final agreement between the parties, it is unconscionable and unenforceable.
The written lease at issue here is a form lease and is apparently known as the “Kostelac” lease. The last time Pennsylvania dealt

with a form lease of this type, flush with oppressive terms and one-sided obligations, was in 1974 in the case of Commonwealth v.
Monumental Properties, Inc. et al., 459 Pa. 450, 329 A.2d 812 (1974). The lease at issue there was a form lease used in the
Philadelphia area. The Pennsylvania Attorney General brought an action against Monumental Properties and others, all residen-
tial landlord, for various violations of the Consumer Protection Law (CPL). A lower court dismissed the entire case on the
Defendant’s preliminary objections. An appeal was heard by the Commonwealth Court and then by the Pennsylvania Supreme
Court. The Supreme Court held that residential leases and landlords were subject to the CPL under what had been pled as to the
count based on deceptive practices and also held that sanctions under the CPL could properly be imposed on those defendants
under the facts pled.

The Supreme Court’s analysis is well worth re-reading, although we will not repeat it here. The important point for us is found
in the dicta that the Supreme Court included when if overruled the landlords’ preliminary objections.

Because we have found the “Kostelac” form lease here unenforceable because it was without adequate consideration, we
will not discuss at this time the extraordinary extent to which it violates the precepts set forth in Monumental Properties. We
place the court costs on Plaintiff, who we regard as the losing party despite our decision to award them the rents that were
paid into court.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: October 6, 2010

Commonwealth of Pennsylvania v.
Bart Yagla

Suppression—Expert Testimony—Tampering with Evidence

No. CC 200903403. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—September 22, 2010.

ORDER OF COURT
The appellant, Bart Yagla, (hereinafter referred to as “Yagla”), was convicted of one count of possession with intent to deliver

a controlled substance, one count of possession of a controlled substance, one count of tampering with evidence and one count of
possession of drug paraphernalia on August 27, 2009. Yagla was sentenced on that date to a mandatory period of incarceration of
not less than two nor more than four years to be followed by a period of probation of two years during which he was to undergo
random drug screening. Yagla filed a timely appeal to the Superior Court and was directed, pursuant to Pennsylvania Rule of
Appellate Procedure 1925(b), to file a concise statement of matters complained of on appeal.

In Yagla’s concise statement of matters complained of on appeal he raises four claims of error. Initially, Yagla maintains that
this Court erred in failing to grant his suppression motion since the police had neither reasonable suspicion of criminal activity or
probable cause to make an arrest. Yagla next maintains that this Court erred in permitting a hypothetical question to be asked of
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the Commonwealth’s expert when the hypothetical question was based upon facts not in evidence, in particular, the markings on
the stamped bags of heroin which were found in Yagla’s car and on his person. Yagla next maintains that the evidence was insuf-
ficient to support his conviction of the charge of possession with intent to deliver since at the time of his arrest he was using the
controlled substance. Finally, Yagla maintains that the evidence was insufficient for his conviction on the charge of tampering or
fabricating physical evidence.

On February 15, 2009, Officer Kenneth L. Simon, a sixteen-year veteran of the Pittsburgh Police Department, was on routine
patrol with his partner in a marked vehicle in the Northside Section of the City of Pittsburgh. As they approached Sorrell Street,
near its intersection with Marshall Avenue, they noticed a parked vehicle with two occupants, which was in front of a vacant
lot. Officer Simon, who had made numerous drug arrests in this area, became curious as to why this vehicle would be parked
in front of a vacant lot at one o’clock in the afternoon. He and his partner then ran the license plate that was on this vehicle to
determine that the car was registered to an individual who lived in Connellsville, Pennsylvania. Officer Simon and his partner
decided to talk to the individuals in this car and as they approached, they noticed that the two individuals were looking in their
laps. As they got closer to the vehicle, Yagla and his passenger, William Fryer, noticed them and then began to move frantical-
ly inside the car. When Officer Simon got to the driver’s window, he noticed several stamp bags of what he believed to be hero-
in in Yagla’s lap and he also observed a needle and spoon at the feet of both the driver and the passenger, in addition to sever-
al other empty stamp bags. Immediately upon seeing these items, Yagla and Fryer were removed from the car and arrested.
During the subsequent search of Yagla, Officer Simon found an additional thirty-two bags of suspected heroin. During the
search of Fryer, nothing else was found on him and the police uncuffed him and released him with a summons for possession of
heroin. When Yagla heard this, he asked the police whey they were not taking Fryer with them since half of the bags that were
found on Yagla were allegedly Fryer’s.

Yagla filed a motion to suppress and at the time of hearing on that motion, only Officer Simon testified. That motion was then
denied and the defense and the Commonwealth entered into a stipulation to incorporate the testimony given at the time of the sup-
pression hearing into a non-jury trial. In addition, Yagla and the District Attorney stipulated to the Crime Lab report which indi-
cated that the items tested by the Crime Lab had a gross weight of one point zero seven grams and tested positive for being hero-
in, a Schedule I controlled substance. The Commonwealth’s only other witness in this non-jury trial was Anthony J. Scarpine, III,
who is a seventeen-year police veteran, spending the last fifteen years with the Pittsburgh Police Department. Officer Scarpine
was called so that he could offer an opinion as to whether or not Yagla possessed the heroin found on him for the purpose of intend-
ing to deliver to another party. During the hypothetical question that was being asked of him, Officer Scarpine asked several ques-
tions in his attempt to clarify the facts of Yagla’s case. In particular, he asked whether or not Fryer had any stamp bags on him and,
further, whether or not the markings on the stamp bags were the same for both Fryer and Yagla, to which the District Attorney
said yes, the markings on all of the stamp bags were “Star Legend”. Based upon this information and the other information pro-
vided to him in the hypothetical question, Officer Scarpine was of the opinion that Yagla possessed heroin for the purpose of deliv-
ering it to another individual.

Yagla initially maintains that the police had neither probable cause nor reasonable suspicion that Yagla was engaged in crimi-
nal activity when he was arrested. In Commonwealth v. Ellis, 541 Pa. 281, 662 A.2d 1043, 1047-1048 (1995), the Pennsylvania
Supreme Court set forth the three types of interactions that exist between the police and the public.

Initially we note that Fourth Amendment jurisprudence has led to the development of three categories of interactions
between citizens and the police. The first of these is a “mere encounter” (or request for information), which need not
be supported by any level of suspicion, but carries no official compulsion to stop or to respond. See Florida v. Royer,
460 U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d 389
(1991). The second, an “investigative detention” must be supported by a reasonable suspicion; it subjects a suspect to
a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional equiva-
lent of an arrest. See Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S.
1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). Finally, an arrest or “custodial detention” FN3 must be supported by probable
cause. See Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979); Commonwealth v. Rodriquez, 532
Pa. 62, 614 A.2d 1378 (1992).

FN3. We note that the term “custodial detention” has generally been used by the United States Supreme Court to
describe incidents in which the police do not verbally inform a suspect that he is under arrest, but rather, undertake
actions which result in the conditions of the detention becoming so coercive as to amount to the functional equivalent
of a formal arrest. See Dunaway v. New York, supra. We find this distinction, however, to be purely semantic since in
either case the seizure of the suspect must be supported by probable cause.

The hallmark of a mere encounter between the police and citizens is a request for information, which needs no level of suspicion.
Commonwealth v. Acosta, 815 A.2d 1078 (Pa. Super. 2003). When confronted with a situation where it is a mere encounter, there is
no requirement to stop or to respond. Commonwealth v. Jones, 874 A.2d 108 (Pa. Super. 2005). If a police action becomes too intru-
sive, a mere encounter escalates into an investigatory stop or seizure. Commonwealth v. Boswell, 554 Pa. 275, 721 A.2d 336 (1998).
If a stop is an investigative detention, the officer is required to have reasonable suspicion to demonstrate that unlawful activity was
in progress. In order to demonstrate reasonable suspicion, the police must be able to point to specific articulable facts and reason-
able inferences drawn therefrom in the light of the officer’s experience. Commonwealth v. Cook, 558 Pa. 50, 735 A.2d 673 (1999).
When an individual is arrested or placed in custodial detention, the police must have probable cause to make this seizure.
Commonwealth v. Ellis, supra.

The interaction between Yagla and the police at the time Yagla’s car was parked in front of the vacant lot initially was a mere
encounter which required no level of suspicion by the police. However, as Officer Simon approached the car and observed syringes
and spoons at the feet of both the driver and passenger and observed stamped bags of what he believed to be heroin in Yagla’s lap
and opened stamped bags at the passenger’s feet, it is clear that this interaction moved to an arrest or custodial detention since
Officer Simon had more than suspicion since he had probable cause to believe that a crime was being committed. In
Commonwealth v. Blair, 860 A.2d 567 (Pa. Super. 2004), the Superior Court found that when a police approached an individual sit-
ting in a parked car, a mere encounter would have occurred. Unlike Commonwealth v. Au, 986 A.2d 864 (Pa. Super. 2009), no inter-
action had occurred between the police and Yagla since before the police could ask for identification they had already seen evi-



page 422 volume 158  no.  25

dence of the commission of a crime. Officer Simon testified that he had seen syringes, spoons and what appeared to be opened and
unopened bags of heroin in the laps of both passengers and on the floor of the front seat of Yagla’s vehicle. These items were seen
in plain view and provided the probable cause for Yagla’s arrest.

The plain view doctrine which permits the seizure of evidence when an officer sees the evidence from a lawful vantage point
and it is immediately apparent to him that that evidence is incriminating. Commonwealth v. Petroll, 558 Pa. 565, 738 A.2d 993
(1999). In determining whether the incriminating nature of the item is readily apparent, one must review the totality of the cir-
cumstances. Commonwealth v. Ellis, supra. When viewed in this light it is clear that an officer had probable cause to effectuate
Yagla’s arrest for these crimes.

Yagla next maintains that this Court erred in permitting the testimony of Officer Scarpine when he offered his opinion based
upon facts that were not in evidence and, in particular, that the stamped bags possessed by Yagla and Fryer both had the same
markings on the, that being “Star Legend”. The Assistant District Attorney was about to finish her hypothetical question to Officer
Scarpine when the following exchange took place:

With this hypothetical and with respect to your expert opinion, would you be willing to render an expert opinion as
to whether or not this individual possessed heroin with the intent to deliver it?

A Did the other individual have any heroin in his possession?

Q He had a couple of stamped bags in his possession.

A Can I ask one more question?

THE COURT: Sure.

A The marking on the bags, were they the same as the bags on the individual that had the 32?

Q Yes. The marking on all of the stamped bags were Star Legend. They all had the same marking on them.

A I would say what I’m basing it on, 99 percent of what I’m about to say is on the statement of the person that had the
32 bags. If he said half of those bags belonged to the other person, I would come to two conclusions. One, that he had them
with the intent to deliver them, because according to the letter of the law, delivery is giving narcotics to another subject,
whether or not you receive compensation.

Yagla now maintains that there was no testimony presented by the Commonwealth as to what the markings were on any of
the bags that were seized as a result of Yagla’s arrest. The problem with this contention is that it ignores the stipulation entered
into between the Commonwealth and Yagla with regard to the Crime Lab report. After incorporating the testimony of the sup-
pression hearing, the Commonwealth and Yagla’s counsel indicated that there was a stipulation as to the Crime Lab and the
weight of the substance and the nature of the substance was introduced. The Crime Lab report, which was made reference to,
was part of this stipulation and that report showed that forty-four white glassine bags were submitted to the Crime Lab and
each one of those bags contained off-white powder, and each one of those bags was stamped with the words “Star Legend”.
With the stipulation as to the Crime Lab report, all facts in that Crime Lab report could be used and the question asked by
Scarpine as to what, if anything, was stamped on the bags, comes from part of the record in this case, that being the stipula-
tion between counsel.

Yagla’s next contention of error is that the evidence was insufficient to support a verdict of guilty on the charge of possession
with intent to deliver a controlled substance. As previously noted, the standard in reviewing the claim of the insufficiency of the
evidence is to review the evidence in the light most favorable to the Commonwealth together with all reasonable inferences drawn
therefrom. In this case, Yagla was in possession of thirty-two stamped bags of heroin, a spoon and a syringe, while his passenger,
Fryer who also had a spoon and syringe only, had two or three bags of heroin. Officer Scarpine, the Commonwealth’s expert, offered
his opinion that Yagla possessed the heroin with the intent to deliver it because all of the bags were stamped with the same legend
and Yagla’s statement that half of the bags that he possessed belonged to Fryer. These statements when viewed in the totality of
the circumstances indicated that Yagla, at some point would be delivering half of those bags to Fryer. It is of no moment that Yagla
might not have received any money from the delivery of those bags, all that was necessary was that he intended at some point in
time, to distribute those bags to another individual, whether it be Fryer or not. The mere fact that he was a user as evidenced by
the syringe and spoon found at his feet does not mean that he could not be an individual who possessed heroin with the intent to
deliver it to another individual.

Yagla’s final contention of error is that the evidence was insufficient to find him guilty of tampering or fabricating physical evi-
dence. Officer Simon testified that as he approached Yagla’s vehicle he saw furtive motions by both Yagla and Fryer and that he
was concerned for his own safety. When he got to the driver’s side, he then saw the syringes and spoons on the floor at the feet of
both the driver and the passenger and the stamped bags of heroin in Yagla’s lap, in addition to the used stamped bags of heroin on
the floor of the vehicle. The logical, rational and reasonable conclusion to be drawn from the view of this evidence is that both Yagla
and Fryer were using a controlled substance at the time the police approached the vehicle and that they were attempting to hide
evidence of their use prior to the police encountering them.

The crime of tampering with or fabricating physical evidence is set forth at 18 Pa.C.S.A. §4910 as follows:

§ 4910. Tampering with or fabricating physical evidence

A person commits a misdemeanor of the second degree if, believing that an official proceeding or investigation is pend-
ing or about to be instituted, he:

(1) alters, destroys, conceals or removes any record, document or thing with intent to impair its verity or availability in
such proceeding or investigation; or

(2) makes, presents or uses any record, document or thing knowing it to be false and with intent to mislead a public ser-
vant who is or may be engaged in such proceeding or investigation.

In order to establish the offense of tampering with evidence, the Commonwealth must prove three interrelated elements; 1) that
the defendant knew that an official proceeding or investigation was pending or about to be instituted; 2) that the defendant altered,
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destroyed, concealed, or removed an item; and, 3) that the defendant did so with the intent to impair the veracity or ability of the
item to proceed or the investigation to continue. Commonwealth v. Jones, 904 A.2d 24 (Pa. Super. 2006).

It is clear that the Commonwealth proved beyond a reasonable doubt all of the three elements necessary to establish this par-
ticular charge. Yagla’s furtive movements began only after they became aware of the approach of Officer Simon and his partner
and those movements could reasonably suggest that Yagla and his partner were attempting to hide the syringes and spoons that
they were using to inject themselves with heroin. They also tossed the used bags of heroin on the floor in attempt to hide those
items from the police. It is clear that the Commonwealth proved each every one of those elements and, according, the evidence
was more than sufficient to establish his conviction for the commission of that crime.

BY THE COURT:
/s/Cashman, J.

Dated: September 22, 2010

Commonwealth of Pennsylvania v.
Davonn Ross

DNA Evidence—Post-Miranda Questioning—Voice Recognition

No. CC 200611234. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 6, 2010.

OPINION
PROCEDURAL HISTORY

On February 2, 2008, following a jury trial that began on January 29, 2008, Appellant was adjudged guilty of one count of Third
Degree Murder, 18 Pa.C.S. § 2502(c), and one count of Carrying a Firearm without a License, 18 Pa.C.S. § 6106. On April 24, 2008
this Court imposed a sentence of eighteen to thirty-six years imprisonment for the Third Degree Murder conviction, and two to
four years imprisonment for the conviction for Carrying a Firearm without a License. The sentences were imposed to run consec-
utively. Appellant filed timely post-sentence motions, which this Court denied on September 11, 2008. Appellant filed a timely
Notice of Appeal to the Superior Court of Pennsylvania on October 8, 2008. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following seven issues for appellate review, the order of which has been rearranged to

facilitate discussion:

I. The trial court erred when it denied [Appellant’s] Motion for Judgment of Acquittal pursuant to Pa.R.Crim.P. 606
wherein the Commonwealth failed to present sufficient evidence to prove that [Appellant] committed the crime of
criminal homicide. Specifically, the Commonwealth failed to prove beyond a reasonable doubt that [Appellant]
killed the victim herein, that [Appellant] acted with the specific intent to kill and/or that the [Appellant] acted with
malice[;]

II. [T]he trial court err[ed] in denying [Appellant’s] Motion Challenging the Weight of the Evidence pursuant to
Pa.R.Crim.P. 607 where [Appellant’s] conviction was so contrary to the evidence presented so as to shock one’s
sense of justice;

III. The trial court erred when it denied [Appellant’s] pre-trial Motion in Limine to exclude evidence of DNA recov-
ered from a Glock pistol found at the scene as said evidence lacked sufficient reliability to be probative of any fact at
issue and where its prejudicial nature greatly outweighed any potential probative effect;

IV. The trial court erred when it permitted Janine Jeglinski to testify as an expert in the field of DNA statistical
analysis;

V. The trial court erred when it refused to give Pennsylvania Suggested Standard Criminal Jury Instruction 4.10 C;

VI. The trial court erred when it permitted Det[ective] Leheny to testify that he recognized [Appellant’s] voice on the
tape where his second opportunity to identify [Appellant’s] voice came while [Appellant] was under arrest, after
[Appellant] invoked his right to remain silent and in response to questions posed to him by Det[ective] Leheny; and

VII. The trial court erred when it permitted the Commonwealth to introduce evidence of a taped telephone call where
Det[ective] Leheny lacked a sufficient basis from which to identify [Appellant] as one of the speakers on the tape.

FINDINGS OF FACT
On the afternoon of June 8, 2006 sixteen year old Ramon Yates (Yates) was walking in the 700 block of Cresswell Street in St.

Clair Village. (T.T. 662-64, 670, 682.) St. Clair Village was a public housing project in the City of Pittsburgh, Allegheny County. (T.T.
512.) Earlier that day Yates had been confronted by Appellant, who accused Yates of “robbing” his house. 
(T.T. Vol. I, App. A at 3.)1 An argument ensued between the two young men which ended with Appellant leaving but threatening
Yates that he would be back. (T.T. Vol. I, App. A at 3.) That afternoon, as Yates was on Cresswell Street with several friends and
reached Schuler Street, Appellant did in fact return armed with a ten-millimeter Glock pistol. (T.T. 320-22, 664-66, 669, 679; T.T.
Vol. I, App. A at 4, 5, 7.) A laser site was trained on Yates’ cheek and from a distance of approximately fifteen feet Appellant fired
the weapon multiple times at Yates. (T.T. 320-22, 664-66, 669, 679 .) Yates was struck in the right cheek and collapsed instantly, the
bullet traveled into the muscles in the back of his neck, causing a fracture of his first cervical vertebra, and damage to his spinal
cord and brain stem. (T.T. 65-67, 72, 321; T.T. Vol. I, App. A at 4, 7.) At the time of the shooting Appellant was dressed in a white
short-sleeved T-shirt, blue jean shorts, and a camouflage jacket. (T.T. 96, 112, 128-30, 134, 136, 142, 156, 285-86, 398, 676-77; T.T.
Vol. I, App. A at 9.)
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Immediately after the shooting Appellant boasted to Jerome Williams, who had been walking with Yates, to “go get the cops. I
ain’t scared. I’ll shoot them too in the head.” (T.T. Vol. I, App. A at 9, 10.) Appellant fled the scene of the shooting through a wood-
ed area, and at one point emerged from the woods arguing with his mother, who was pleading with him, “not to do it.” (T.T. 129,
133, 156-59.) Appellant’s response to that plea was, “I’m going to kill everybody.” (T.T. 129, 133, 157.)

Yates’ cousin, Kyaria Hill Blue, was in a nearby park and heard the shots being fired. (T.T. 353-54, 368-69.) She ran to the loca-
tion to find her cousin lying on Schuler Street; he was unresponsive to her attempts to arouse him. (T.T. 352, 374-75.) Ms. Blue ran
to Yates’ nearby residence to get his mother, Jeannette Blue. (T.T. 375.) Jeanette Blue went to Schuler Street, where her son was
lying unconscious. (T.T. 338.) She solicited a civilian and his vehicle to drive Yates to South Side Hospital, whereupon he was trans-
ferred to UPMC Presbyterian, and pronounced dead at that facility. (T.T. 95, 120, 125, 174-76, 338-39, 404.)

On the evening of the shooting police recovered a camouflage jacket from a couch in the living room at 815 Cresswell Street,
where Appellant lived with his mother, Marlisa Smith. (T.T. 449, 490, 808-09.) Police also recovered a Glock pistol from a fenced
area behind that residence, after children alerted police to the weapon, stating that they saw a black male running and throw some-
thing into that area. (T.T. 453-456, 458, 484, 490, 651.) One bullet was still in the chamber of the gun. (T.T. 488-89.)

When Yates was shot he collapsed in a wooded area adjacent to 710 Schuler Street, where a small pool of blood was found; two
drops of blood were also found in close proximity to 710 Schuler Street. (T.T. 479-80, 490.) Seven ten-millimeter casings were recov-
ered on the same side of the street that the drop of blood was observed. (T.T. 480-82, 490, 503, 521.) No other casings were found
at the scene. (T.T. 502.) The discharged casings were compared to test casings fired from the Glock pistol recovered behind
Appellant’s residence, and the firing marks established that all the casings were discharged from that Glock pistol. (T.T. 599-601.)
The markings on the bullet recovered from Yates’ body were consistent with the markings from the barrel of the Glock pistol, how-
ever, because the bullet was damaged and was fired down the barrel of a gun that had very poor marking qualities associated with
it, it could not be definitively matched to the Glock found behind Appellant’s residence. (T.T. 595-96.)

Nevertheless, there were similarities between the cartridge found in the Glock and the discharged bullet that was found in
Yates’ body. (T.T. 596.) The cartridge in the Glock had a full metal jacketed bullet associated with it, similar to the bullet removed
from Yates’ body. (T.T. 596.) Also, the faint circle on the nose of the bullet removed from Yates’ body, which was produced during
manufacture of the bullet, was similar to the faint circle on the nose of the bullet of the cartridge removed from the Glock. (T.T.
596-97.) Both bullets were jacketed, and both had the same kind of truncated cone shape. (T.T. 597-98.)

DNA samples were taken from the weapon, and the results were compared to two reference samples, one from Appellant
and one from Yates. (T.T. 648-49, 692, 702-04, 708.) Yates was excluded as a contributor to both the sample from the grip and
the sample from the trigger. (T.T. 723.) Appellant was included as a minor contributor from the sample from the grip. (T.T. 726-
28, 760.)2

DISCUSSION
I.

Appellant initially argues that the Commonwealth failed to present sufficient evidence to prove that he committed the crime of
criminal homicide, thus, the trial court erred when it denied his Motion for Judgment of Acquittal pursuant to Pa.R.Crim.P. 606.
Specifically, Appellant alleges that the Commonwealth failed to prove beyond a reasonable doubt that he killed the victim, that he
acted with the specific intent to kill, and/or that the he acted with malice. This issue is meritless.

The standard of review for a challenge to the sufficiency of the evidence is to consider the evidence in the light most favorable
to the Commonwealth, as verdict winner, including all reasonable inferences drawn from the evidence. Commonwealth v. Santiago,
980 A.2d 659, 662 (Pa. Super. 2009). A verdict of guilty is supported if the evidence establishes, beyond a reasonable doubt, that
the accused committed every element of the charged crime. Id. Guilt need not be established to a mathematical certainty, and may
be established with circumstantial evidence. Id. Keeping in mind that the finder of fact was free to believe all, part, or none of the
evidence, where the verdict is supported by the record, the reviewing court may not substitute its judgment for that of the finder
of fact. Id.

In order to obtain a conviction for third-degree murder the Commonwealth must establish that the defendant “killed another
person with malice.” Commonwealth v. Geiger, 944 A.2d 85, 90 (Pa. Super. 2008). Malice has been found to exist “where there is a
particular ill-will, and also where ‘there is a wickedness of disposition, hardness of heart, wanton conduct, cruelty, recklessness of
consequences and a mind regardless of social duty.’” Commonwealth v. Marquez, 980 A.2d 145, 148 (Pa. Super. 2009), quoting
Commonwealth v. Melechio, 658 A.2d 1385, 1387 (Pa. Super. 1995). Malice may be inferred from the circumstances of the killing,
and “the inference from the use of a deadly weapon upon a vital part of the body alone is sufficient to establish malice.”
Commonwealth v. Cruz-Centeno, 668 A.2d 536, 540 (Pa. Super. 1995) (emphasis in original).

First, the evidence in the instant case established that the victim died as a result of a single gunshot wound in his right cheek
that traveled into the muscles in the back of his neck, causing a fracture of his first cervical vertebra and damage to his spinal cord
and brain stem, and that the manner of death was homicide. (T.T. 65-67, 72-73.)

Second, the Commonwealth presented the following direct and circumstantial evidence that Appellant was the individual who
killed Yates: (1) shortly before the shooting Appellant argued with Yates regarding an alleged “robbery” of Appellant’s home and
vowed to return; (2) eyewitnesses Darren White and Jerome Williams identified Appellant as the individual who shot Yates; (3)
Lawrence Hoover observed Appellant from his apartment window carrying a rifle, heard a woman ask him “not to do it,” and heard
Appellant respond to her, “I’m going to kill everybody”; (4) a camouflage jacket recovered from a couch in the living room of
Appellant’s residence was consistent with witnesses’ description of the jacket worn by the shooter; (5) the markings on the bullet
recovered from Yates’ body were consistent with the markings from the barrel of a Glock pistol recovered from the rear of
Appellant’s residence; (6) there were similarities between the cartridge found in the Glock and the discharged bullet removed from
Yates’ body; (7) the recovered discharged cartridge cases and the discharged test cartridge cases were all fired from the Glock;
and, (8) DNA testing established that Appellant was a contributor to the grip of the Glock pistol.

Consequently, there can be no question that the evidence was sufficient to demonstrate that Appellant was the person who killed
Yates, and that he was acting with malice when he did so. Commonwealth v. Young, 431 A.2d 230, 232 (Pa. 1981) (sufficient evi-
dence to sustain conviction for third-degree murder where the defendant intentionally pointed a loaded gun at the victim and shot
him in the chest); Cruz-Centeno, 668 A.2d at 540 (evidence legally sufficient to sustain conviction for third-degree murder where
the defendant, while playing with a loaded gun, pointed it at the victim and pulled the trigger).

Appellant’s claim as to this issue is without merit.
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II.
Appellant next argues that the trial court erred in denying Appellant’s Motion Challenging the Weight of the Evidence pur-

suant to Pa.R.Crim.P. 607 where Appellant’s conviction was so contrary to the evidence presented so as to shock one’s sense
of justice.

Review of a trial court’s denial of a request for a new trial based upon a claim that the verdict is against the weight of the evi-
dence is limited to a determination of whether the trial court palpably abused its discretion in denying the motion. Commonwealth
v. Rivera, 983 A.2d 1211, 1225(Pa. 2009). It is well established Pennsylvania law that “[a] verdict is against the weight of the evi-
dence ‘only when the jury’s verdict is so contrary to the evidence as to shock one’s sense of justice.’” Id. (quoting Commonwealth
v. Vandivner, 962 A.2d 1170, 1177 (Pa. 2009)). A trial judge will not grant a new trial merely because there is conflicting testimo-
ny or because he would have reached a different conclusion. Id. (citing Commonwealth v. Widmer, 744 A.2d 745, 752 (Pa. 2000)).
Rather, assessing the credibility of witnesses is the province of the jury, and the jury is free to believe all, part, or none of the tes-
timony presented at trial. Vandivner, 962 A.2d at 1177.

Here, the jury was presented with the testimony of two eyewitnesses to the shooting who identified Appellant as the perpetra-
tor. They were also presented with the testimony of two witnesses, qualified as experts, who through DNA analysis and ballistics
evidence linked Appellant to the ten millimeter Glock found behind Appellant’s residence that fired the cartridges recovered from
the scene of the shooting. Assessing the credibility of the various witnesses was the province of the jury, and the jury was free to
believe all, part, or none of their testimony. Vandivner, 962 A.2d at 1177. The jury chose to believe the accounts of the
Commonwealth’s witnesses and the circumstantial evidence linking Appellant to the incident, and the determination of guilt based
upon these facts does not shock one’s sense of justice. Rivera, 983 A.2d at 1225 (where the appellant did not persuade the trial court
that the jury ignored any particular facts to which it should have given greater weight the trial court did not abuse its discretion
in rejecting a weight of the evidence claim); Commonwealth v. Burns, 765 A.2d 1144, 1149 (Pa. Super. 2000) (because the issue of
credibility of witnesses is the province of the jury, appellate courts rarely overturn jury factual findings that are based on credi-
bility determinations).

Accordingly, Appellant’s claim that the verdict was against the weight of the evidence is meritless.

III.
Appellant also argues that the trial court erred when it denied his pre-trial Motion in Limine to exclude evidence of DNA

recovered from the Glock pistol found at the rear of Appellant’s residence because that evidence lacked sufficient reliability to
be probative of any fact at issue and its prejudicial nature greatly outweighed any potential probative effect. This argument is
without merit.

Pursuant to Rule 403 of the Pennsylvania Rules of Evidence, “[a]lthough relevant, evidence may be excluded if its probative
value is outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.” Pa.R.E. 403. It is well established in Pennsylvania that “evi-
dentiary rulings are committed to the sound discretion of the trial court and will not be disturbed on appeal absent a clear abuse
of discretion.” Commonwealth v. Koehler, 737 A.2d 225, 237 (Pa. 1999).

Here the trial court admitted the testimony of Janine Jeglinski, a scientist from the Allegheny County Crime Lab who was qual-
ified as an expert in the field of DNA comparison and analysis, that Appellant was included as a minor contributor on the grip of
the Glock pistol recovered from the area behind Appellant’s residence. (T.T. 726.) The expert could not determine with any degree
of mathematical certainty that Appellant was a major contributor of the DNA found on the grip because he was not the only con-
tributor. Nonetheless, the Supreme Court of Pennsylvania has held that relevant but inconclusive DNA evidence is admissible, and
“its weight and persuasiveness [are] properly matters for the jury to determine.” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa.
1998). See also, Commonwealth v. Crews, 640 A.2d 395, 403 (Pa. 1994) (relevant but inconclusive DNA evidence admissible and its
weight and persuasiveness properly to be determined by the jury).

The trial court also admitted the DNA expert’s testimony that, regarding the DNA found on the grip, the frequency of that pro-
file in the Negroid population is 1 in 2,100,000. (T.T. 730, 731, 732, 783, 784.) The expert witness testified that she used “the prod-
uct rule” in her population frequency analysis. (T.T. 767.) The Supreme Court of Pennsylvania explained that “the product rule
states that the probability of a genetic profile occurring randomly is the product of the probabilities of each individual allele’s
occurrence in the general population.” Commonwealth v. Blasioli, 713 A.2d 1117, 1122 (Pa. 1998). Furthermore, the supreme court
specifically endorsed the product rule, as well as the adequacy of the data base maintained by the Pennsylvania State Police labo-
ratories which is used to complete those calculations. Blasioli, 713 A.2d at 1123 n.15 and 1127 (holding that “any remaining dis-
pute as to the validity of the product rule should not result in the exclusion of evidence based upon this statistical method in crim-
inal trials in Pennsylvania”). Finally, the court determined that the probative value of the evidence linking Appellant, through his
DNA, to the Glock pistol used in the shooting outweighed any potential prejudicial effect. Commonwealth v. Alderman, 811 A.2d
592, 595 (Pa. Super. 2002) (DNA evidence that revealed that semen tested excluded 99.97 percent of the population and that the
defendant was not excluded was not unduly prejudicial).

Therefore, this issue is without merit.

IV.
Appellant alleges that the trial court erred when it permitted Janine Jeglinski to testify as an expert in the field of DNA statis-

tical analysis. Ms. Jeglinski was qualified as an expert in the field of DNA comparison and analysis, but not in DNA statistical
analysis per se. (T.T. 702-03.) Appellant’s counsel had no objection to Ms. Jeglinski testifying with regard to performing the DNA
tests and analyzing the results of those tests. (T.T. 701.) To the extent that her expert testimony included conclusions as to the fre-
quency of the occurrence of the relevant DNA profile in a particular population, and it is this testimony to which Appellant object-
ed, this issue is without merit.

The topic of statistics and probability was part of Ms. Jeglinski’s training to become a competent DNA analyst. (T.T. 698.) As
part of her analysis of the DNA evidence here, she used the Pennsylvania State Police database to determine the population fre-
quency statistics to which she testified. (T.T. 700, 778.) When the database was compiled, an outside expert was used to determine
its soundness for use in forensic analysis. (T.T. 781.) Furthermore, the lab protocol and the procedures that were used, including
the use of a commercially produced kit, and the statistics from the state police database are generally accepted within the scien-
tific community. (T.T. 792-93.) Moreover, as discussed hereinabove, the Supreme Court of Pennsylvania has endorsed the adequa-
cy of the State Police database in determining the probabilities of an individual allele’s occurrence in the general population.3
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Blasioli, 713 A.2d at 1123 n.15 (noting substantial agreement in the scientific community that databases on the order of that main-
tained by the Pennsylvania State Police laboratory are adequate for estimating allele frequencies).

Consequently, Appellant’s argument is meritless.

V.
Appellant argues that the trial court erred when it refused to give Pennsylvania Suggested Standard Criminal Jury Instruction

4.10 C (Expert Testimony—Low-Grade Opinion), particularly relating to the testimony of the Commonwealth’s expert witness on
DNA. This issue is meritless.

An appellate court will reverse a trial court’s decision to deny a specific jury instruction only where there is an abuse of dis-
cretion or an error of law. Commonwealth v. Galvin, 985 A.2d 783, 799 (Pa. 2009). The instruction Appellant sought to have includ-
ed in the trial court’s instructions to the jury is entitled “Expert Testimony—Low-Grade Opinion.” It instructs that a specific
expert’s opinion testimony is of low quality and not entitled to much consideration under the following two circumstances: 1) “his
opinion was not based on things he personally perceived and was given in response to a hypothetical question”; or 2) “his opinion
was based partly on theoretical assumptions and is contradicted by direct evidence.” 1 Pa. Bar Institute, Pa. Suggested Standard
Crim. Jury Instructions, 4.10C.4 The Supreme Court of Pennsylvania has determined that “[o]pinion evidence is correctly classi-
fied as ‘low grade’ in situations where the expert testifies not from personal observation but expresses an opinion in response to a
hypothetical question. The same classification is warranted where the expert’s opinion, based on theoretical assumptions, is
rebutted by direct evidence.” Commonwealth v. Thomas, 292 A.2d 352, 357 (Pa. 1972). Because neither circumstance was present
in this case, this Court did not err in denying Appellant’s request for a jury instruction on “low-grade” opinion testimony.
Commonwealth v. Jackson, 392 A.2d 1366, 1370 (Pa. 1978) (trial court did not err in refusing to give “low-grade” charge to jury
where expert’s opinion was based upon personal observation and there was no direct evidence in conflict with it); Commonwealth
v. Sero, 387 A.2d 63, 68 (Pa. 1978) (no error in refusing “low-grade” jury instruction where prosecution’s expert testified from per-
sonal observation and tests they performed, and their opinions were not contradicted by direct evidence); Commonwealth v.
Correa, 620 A.2d 497, 502 (Pa. Super. 1993) (where expert’s testimony was based on personal observation, and there was no direct
evidence contradicting expert’s opinion, “low-grade” jury charge properly refused); Commonwealth v. Hernandez, 615 A.2d 1337,
1344 (Pa. Super. 1992) (limiting use of applicability of “low-grade” instruction to those situations dealing with the competency of
lay witnesses and psychiatrists testifying on questions of sanity).

Accordingly, Appellant’s argument regarding this issue is without merit.

VI.
Appellant also argues that the trial court erred when it permitted Thomas Leheny, a homicide detective with the City of

Pittsburgh Police, to testify that he recognized Appellant’s voice on a taped telephone conversation from the Allegheny County Jail,
where his second opportunity to identify Appellant’s voice came while Appellant was under arrest, after Appellant invoked his
right to remain silent, and in response to questions posed to him by Detective Leheny. This issue is without merit.

The inference drawn from Appellant’s argument is that the second opportunity Detective Leheny had to hear Appellant’s
voice cannot be used as a basis for voice recognition because it occurred through an illegal conversation he had with Appellant.
The conversation at issue occurred when Detective Leheny entered an interview room at police headquarters to talk to
Appellant after he had been placed in custody. (T.T. 465.) Appellant had already been read his rights by another detective, par-
tially completed a rights form, and had indicated to that detective that he did not want to talk to him. (T.T. 465-67.) The rights
form contained four questions, three of which Appellant had answered. (T.T. 468.) The fourth question, which Appellant refused
to answer, was an inquiry as to whether he was willing to waive his rights and speak to the detectives without the presence of
his attorney. (T.T. 469.) Detective Leheny went into the interview room and had a brief conversation with Appellant, asking him
if he was aware of his rights as they had been explained, if he wished to talk, and then asking him for the name of his attorney.
(T.T. 470.) There was also general conversation between Appellant and Detective Leheny as to whether Appellant remembered
Detective Leheny. (T.T. 471.)

The Supreme Court of Pennsylvania has held that “[t]he protective provisions of Miranda prohibit an interviewee who is in
police custody from being subjected to interrogation after the interviewee has asserted his right to remain silent and/or to con-
sult with an attorney.” Commonwealth v. Rucci, 670 A.2d 1129, 1139 (Pa. 1996). The Court defined interrogation as “police con-
duct calculated to, expected to, or likely to evoke admission.” Commonwealth v. Brown, 711 A.2d 444, 451 (Pa. 1998). In address-
ing the issue of police questioning following a defendant’s invocation of her right to remain silent, the Superior Court of
Pennsylvania stated:

Subsequent police questioning after the invocation of a defendant’s right to remain silent is not a per se violation of
that right. Rather the police may attempt to question a defendant a second time after the defendant’s initial invoca-
tion of her right to remain silent in order to determine if the defendant wishes to speak further to the police voluntar-
ily, where the police “scrupulously honor” the defendant’s initial invocation of the right to remain silent.

Commonwealth v. Russell, 938 A.2d 1082, 1090 (Pa. Super. 2007).
Here, the trial court found no constitutional violation, determining that the conversation that took place between Appellant and

Detective Leheny was an attempt by the detective to clarify the responses Appellant made on the rights form, rather than a re-ini-
tiation of an interrogation or an attempt to exploit Appellant’s invocation of his right to remain silent. (T.T. 474-75.) See, e.g.,
Commonwealth v. Harris, 972 A.2d 1196, 1204 (Pa. Super. 2009) (neutral question asked by detective after defendant invoked his
right to remain silent did not violate defendant’s constitutional rights because the question was neither designed to entice defen-
dant into abandoning his right to remain silent nor to invoke an incriminating response); Commonwealth v. Ramin, 568 A.2d 1329,
1331 (Pa. Super. 1990) (after invocation of right to remain silent, questions seeking non-incriminating, biographical data do not
amount to police interrogation, and therefore do not violate an accused’s constitutionally protected rights); Commonwealth v.
Davis, 526 A.2d 1205, 1209 (Pa. Super. 1987) (no Miranda violation where questions asked by police were designed to clarify defen-
dant’s intent to invoke his rights, they were not coercive or threatening, and they did not pertain to substantive or procedural
inquiries into the crimes committed).

Because the conversation did not violate Appellant’s rights, a fortiori, the fact that Detective Leheny heard Appellant’s voice
during this conversation should not be excluded when determining his ability to recognize Appellant’s voice on a tape recorded
telephone call.
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Consequently, Appellant’s argument is without merit.
VII.

Finally, Appellant argues that the trial court erred when it permitted the Commonwealth to introduce evidence of a the taped
telephone call that was made from the Allegheny County Jail, where Detective Leheny lacked a sufficient basis from which to iden-
tify Appellant as one of the speakers on the tape. This issue is meritless.

As discussed in section III hereinabove, the standard of review of an evidentiary ruling is whether the trial court abused its dis-
cretion.5 Koehler, 737 A.2d at 237. Tape recordings are admissible as evidence when they are “properly identified as true and cor-
rect reproductions, and when the voices [on the tape] are properly identified.” Commonwealth v. Leamer, 295 A.2d 272, 275 (Pa.
1972). Circumstantial evidence may be used to establish the identity of a caller on a taped telephone conversation. Commonwealth
v. Stewart, 450 A.2d 732, 733 (Pa. Super. 1982).

Here, Detective Leheny spoke to Appellant on two occasions prior to trial and, after listening to the tape, one of the voices
sounded like Appellant. (T.T. 463.) The first occasion on which Detective Leheny spoke with Appellant was on the telephone,
after his mother called him in his presence, identified him as Appellant, and handed the telephone to him. (T.T. 464-65.) The
second occasion was a conversation he had with Appellant in an interview room at police headquarters after Appellant was
placed in custody. (T.T. 465.) During the trial Detective Leheny also heard Appellant tell Darrin White’s mother in the court-
room, “You better tell your son to tell the truth.” (T.T. 476.) The record also contains additional circumstantial evidence pre-
sented by the Commonwealth which augmented his identification of Appellant as the person speaking on the tape. Specifically,
the telephone call was made from Pod 6-D of the Allegheny County Jail, under the pin number assigned to DePaul Suzensky.
(T.T. 632, 633.) On the date of the call, January 20, 2008 at 6:21 p.m., both Appellant and Suzensky were housed in Pod 6-D of
the Allegheny County Jail. (T.T. 381, 632.) The tape of the telephone call was identified by Captain Leicht of the Allegheny
County Jail, who was familiar with its content. (T.T. 630, 636-37.) A video of the area in the Allegheny County Jail where the call
originated, and at the identical time the telephone call was made, showed Suzensky initiating the phone call, approximately one
minute later calling out to someone, then passing the phone off to another individual. (T.T. 639.) Detective Leheny, who had spo-
ken on numerous occasions with Darrin White, positively identified him as the voice of the individual on the tape referred to as
“Pooh,” which is known to be his nickname. (T.T. 463-64.) Finally, the trial court reviewed a transcript of the taped conversa-
tion. (T.T. 462.) The trial court considered this evidence as a whole, and determined it was sufficient to present the tape for the
jury’s consideration. (T.T. 645.) See generally, Commonwealth v. Rose, 297 A.2d 122, 126 (Pa. 1972) (identification of voices in
a telephone conversation, other than through telephone operator’s testimony, was an allowable inference from the concomitant
circumstances surrounding the call).

Accordingly, Appellant’s argument as to this issue is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 6, 2010.

1 Appendix A to the Trial Transcript is a transcript of a taped statement by witness Jerome Williams. It was admitted as
Commonwealth Exhibit 10-B. The actual taped statement of Williams was admitted as Commonwealth Exhibit 10-A.
2 Appellant is a black male. The frequency in the Negroid population of the DNA profile developed from the grip of the Glock is 1
in 2,100,000. (T.T. 730-32, 783-84.) For the trigger, the frequency of the profile in the Negroid population is 1 in 2,800. (T.T. 730, 731,
784.) The population in Allegheny County is somewhere between 1 and 1-1/2 million. (T.T. 736.) The lab protocol and the proce-
dures used by the expert, including the use of a commercially produced kit, the statistics from the state police data base and the
FBI protocol, are generally accepted within the scientific community. (T.T. 792-93.)
3 Supra at 14.
4 The April 2005 revision of 4.10C (Expert Testimony—Low-Grade Opinion) eliminated this suggested instruction, explaining: “The
previous advisory committee indicated that it was unsure about the precise situation when this instruction is appropriate. The cur-
rent advisory committee recommends its elimination.” 1 Pa. Bar Institute, Pa. Suggested Standard Crim. Jury Instructions, 4.10C
(2d ed. 2008 Supp.).
5 Supra at 13.

Commonwealth of Pennsylvania v.
Sandy Jamaul McNeal

Prosecutorial Misconduct—Arrest Photo—Rule 600

No. CC 200708405. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—October 8, 2010.

OPINION
The Defendant was convicted at CC: 200708405 of Carrying a Firearm Without a License (18 Pa.C.S.A. §6106(a)(1)), Propulsion

of a Missile onto a Roadway (18 Pa.C.S.A. §2707(b)), Criminal Trespass (18 Pa.C.S.A. §3503(a)), Fleeing or Attempting to Elude
Police (75 Pa.C.S.A. §3733(a)), and a number of other offenses not at issue here, all for events taking place on May 7, 2007.

Defendant was brought to trial on December 1, 2009, which concluded on December 4, 2009. Defendant was sentenced on
March 9, 2010, in lengths of terms not at issue here. Defendant filed his timely appeal on April 1, 2010, and his timely Concise
Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b) on July 27, 2010.
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The defendant raises four issues in his Concise Statement:

1. The evidence was insufficient to convict the defendant of carrying a firearm without a license, propulsion of a mis-
sile (gun) onto a roadway, criminal trespass or fleeing or attempting to elude police. Since (A) no one saw defendant
with a gun, no one saw him throw a gun from the Jeep, that gun could have been lying on the road long before defen-
dant drove through. His fingerprints were not on the gun, his specific DNA was not on the gun and he and a “huge”
percentage of the population could not have been excluded as the contributor of DNA on the gun. Hamiel testified that
defendant never had a gun and that nothing alleged broadcast of an object being thrown from the Jeep; (B) The evi-
dence indicated that defendant never entered the apartment, or, at most, he was already in the apartment when he
spoke to Johnson and was not informed that he was not wanted at that location; (C) Defendant only drove away from
police since he believed that officer McIntire was going to shoot him; defendant feared for his life.

2. The prosecutor committed misconduct when he stated in his closing argument that there was a “match” of defen-
dant’s DNA to the gun, leading the jury to believe that defendant’s DNA was on the gun and thereby convicting him,
and the trial court erred in failing to sustain trial counsel’s objection. JT, p. 266-67.1

3. The trial court erred in permitting the Commonwealth to utilize defendant’s arrest photo for use and display before
the jury, and over objection by trial counsel, for officer McIntire to identify defendant at trial, prejudicing defendant
by the display and use of an arrest photo. JT, p, 77-78. Moreover, the prosecutor exacerbated the error by displaying
the prejudicial photo again during his closing argument. JT, p. 270.

4. Defendant’s Rule 600 Speedy Trial rights were violated since he was arrested on May 7, 2007, and not tried until
December 1, 2009, over 1.5 years past his run date of May 6, 2008. Moreover, defendant never signed or consented to
trial counsel’s 9/2/08, 1/23/09, 4/13/09, 5/7/09, or 7/7/09 postponements, and did not consent to the Commonwealth’s
12/8/08 postponement.

DISCUSSION

ISSUE 1
Defendant first claims that the evidence at trial was insufficient to convict him of Carrying a Firearm Without a License,

Propulsion of a Missile onto a Roadway, Criminal Trespass, or Fleeing or Attempting to Elude Police. The test of defendant’s suf-
ficiency of the evidence claim is well-settled:

…in reviewing the sufficiency of the evidence, the appellate court is required to review all the evidence and all rea-
sonable inferences drawn therefrom in the light most favorable to the Commonwealth,…as verdict winner. The test is
whether the evidence, thus viewed, is sufficient to prove guilt beyond a reasonable doubt.

Commonwealth v. Klein, 795 A.2d 424, 426 (Pa. Super. 2002).

In light of the standard of review, each conviction of which defendant complains will be considered separately with the evidence
supporting it.

Carrying a Firearm Without a License:
18 Pa.C.S.A. § 6106(a)(1) states:

[e]xcept as provided in paragraph (2), any person who carries a firearm in any vehicle or any person who carries a
firearm concealed on or about his person, except in his place of abode or fixed place of business, without a valid and
lawfully issued license under this chapter commits a felony of the third degree.

Officer McIntire credibly testified that he saw defendant throw an object that could have been a gun out of the Jeep in approx-
imately the area in which it was recovered by Mr. Durst. JT, p.40-43, 125-27, 132-33. Mr. Lang also credibly testifed that the gun
was in operating condition and that the defendant did not have a license to carry a gun. JT, pp. 143-47. Therefore, the jury had suf-
ficient evidence to find defendant guilty of carrying a firearm without a license.

Propulsion of a Missile onto a Roadway:
18 Pa.C.S.A. § 2707(b) states:

“Whoever intentionally throws, shoots, drops or causes to be propelled any solid object, from an overpass or any other
location adjacent to or on a roadway, onto or toward said roadway shall be guilty of a misdemeanor of the second
degree.”

Defendant notes that “no one saw him throw a gun from the Jeep” in support of his complaint on this conviction. However, the
language of the statute does not make conviction dependent on the propelled object being a gun. Officer McIntire credibly testi-
fied at trial that he saw a “black metallic, shiny…object being tossed out of the driver’s side [of the Jeep].” JT, pp. 40-43. Officer
McIntire also credibly testified that defendant was the driver of the Jeep. JT, pp. 47-48. This evidence is sufficient to support con-
viction for Propulsion of a Missile onto a Roadway.

Criminal Trespass:
18 Pa.C.S.A. § 3503(a) states:

(1) A person commits an offense if, knowing that he is not licensed or privileged to do so, he:

(i) enters, gains entry by subterfuge or surreptitiously remains in any building or occupied structure or separately
secured or occupied portion thereof; or

(ii) breaks into any building or occupied structure or separately secured or occupied portion thereof.

(2) An offense under paragraph (1)(i) is a felony of the third degree, and an offense under subparagraph (1)(ii) is a
felony of the second degree.

Noree Johnson credibily testified that two people had appreard behind her, did not know them, did not invite them in. She
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positivley identified the defendant as one of those people. J.T. p. 91. This evidence is sufficient to support conviction for
Criminal Tresspass.

Fleeing or Attempting to Elude Police:
75 Pa.C.S.A. § 3733(a) states:

Any driver of a motor vehicle who willfully fails or refuses to bring his vehicle to a stop, or who otherwise flees or
attempts to elude a pursuing police officer, when given a visual and audible signal to bring the vehicle to a stop, com-
mits an offense as graded in subsection (a.2).

Defendant does not deny that he failed or refused to bring his vehicle to a stop when Officer McIntire activated his emergency
lights. Rather, defendant raises, for the first time on appeal, a justification defense. This defense was not raised during trial, there-
fore it is waived and cannot be raised now for the first time on appeal. Commonwealth v. Dennis, 695 A.2d 409 (Pa. 1997); Pa.R.A.P.
302(a). As such, there was sufficient evidence to support defendant’s conviction on this charge and the fact that defendant may
have “feared for his life” is a claim that has been waived.

ISSUE 2
Defendant next claims that the prosecutor committed misconduct during his closing argument by stating that the DNA found

on the gun “matched” defendant’s DNA. Trial counsel raised an objection on the record during the Commonwealth’s closing
argument, which was overruled because the court found the statement “innocuous.” JT, p. 267. The Superior Court has said, “it
is well settled that “[i]n reviewing prosecutorial remarks to determine their prejudicial quality, comments cannot be viewed in
isolation but, rather, must be considered in the context in which they were made.” Commonwealth v. Judy, 978 A.2d 1015 (Pa.
2009), citing Commonwealth v. Sampson, 900 A.2d 887 (Pa. Super. 2006). Defendant complains of the following remarks during
losing arguments:

…Now, I want to talk to you about the DNA. Bottom line is Mr. McNeal cannot be excluded. Cannot be excluded
from the DNA found on that gun. Mr. Rothman said a couple of things or a couple of alleles were found on it. Ladies
and gentlemen, you will get to see this. You will all get to see this. I am going to start down here. This is K1, is the
matches in which were found on the gun. [sic] One, two, three, four, five, six, seven, eight, nine, ten, eleven, twelve,
thirteen, fourteen, and all these more on the page. It’s a lot more than two. It’s a lot more than two. It gets to the
point where in a roomful of 470 African-American individuals, one person, one in 470 would be expected to have
that random DNA analysis.

It gets a little confusing. Maybe more so confusing that we made it but it’s pretty simple as that. [sic] The chances
of a random person being selected to have that match would be 1 in 470. JT, pp. 265-66.

At that time, Mr. Rothman objected to Mr. Wholey’s use of the term “match” and this court determined that the statement was
innocuous. Mr. Wholey’s statement was made in the context of discussing DNA profiles. Mr, Wholey’s precise statement was that
“[t]he chances of a random person having that match would be 1 in 470.” As DNA expert Angelina Biondi testified, 1 in 470 ran-
domly selected African-American individuals could have 14 of 16 loci match the sample collected from the gun, just as defendant’s
DNA sample had 14 of 16 loci match the gun sample. Based upon the review of the context in which the statement was made, this
claim has no merit.

ISSUE 3
Defendant’s third claim is that this court erred in overruling trial counsel’s objection to the Commonwealth’s use of defendant’s

arrest photo for identification purposes during trial. While “[r]eference to police photographs from which a juror could reasonably
infer that the accused engaged in previous criminal activity is error,” the arrest for which the picture was taken was the arrest for
the crimes of which defendant was accused and did not relate to previous criminal activity. Commonwealth v. Oglesby, 418 A.2d
561 (Pa. Super. 1980) citing Commonwealth v. Allen, 292 A.2d 373 (Pa. 1972). In Commonwealth v. Robinson, the Superior Court
established the test to judge whether a mug shot used in trial would constitute prejudicial error:

…(1) was the evidence relevant to any issue in the case? (2) was it introduced in a proper manner without undue
emphasis and without clear suggestion to the jury of the likelihood of prior police contact, for example without mak-
ing known to the jury that the photos were ‘mug shots’? and (3) was the jury properly instructed under the facts of the
case as to the purpose of such evidence and the inferences that could not be drawn therefrom, keeping in mind that
in a given case, the proper exercise of discretion may not require the trial judge to instruct on photographs, at all,
since drawing the jury’s attention to them may raise prejudicial inferences in the minds of the jury.

288 A.2d 921 (Pa. Super. 1972).

The Robinson court goes on to say that:

where such photographs or reference to photographs are not relevant to any issue in the case, or even if relevant, are
improperly emphasized and clearly suggestive of police file source making it likely that the jury may conclude defen-
dant did have prior police contact, then in such cases error has in fact been committed.

Id. at 923 (emphasis added).

Robinson and its progeny indicate that arrest photos are improperly and prejudicially presented to the jury when they disclose
information about an arrest other than the one for which the defendant is presently answering. Presenting the defendant’s arrest
photo to the jury disclosed no more about his criminal activity than did the trial itself and was not error and therefore, this claim
has no merit.

ISSUE 4
Rule 600 requires that defendants be brought to trial within 180 days of the filing of the complaint if they are incarcerated, and

within 365 days if they are at liberty on bail. The Criminal Complaint in this matter was filed on May 8, 2007, Defendant was
released on bail, making his 365-day run date May 8, 2008. Defendant was set for formal arraignment on August 27, 2007, 113 days
after the Criminal Complaint was filed, for which he failed to appear and a warrant was issued for his arrest. Defendant remained
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at large until he was arrested on May 21, 2008, and bail was denied. Defendant was at large for 268 days, which time is to be exclud-
ed from the calculation of his run date under Rule 600 as being a period of delay resulting from the “unavailability of the defen-
dant.” Defendant contends that his run date for puposes of Rule 600 was May 8, 2008, the 365-day limit for defendants free on bail.
However, Rule 600 excludes from that time the 268 days for which defendant was “unavailable” and the new 365-run date would
be January 30, 2009. On September 2, 2008, January 27, 2009, April 13, 2009, July 7, 2009; and August 10, 2009, defense counsel
moved for postponements of defendant’s trial date. The Commonwealth requested one postponement on December 8, 2008, to
which defense counsel consented. Rule 600 excludes all of the delay caused by defense counsel’s postponments. Even granting the
defendant’s trial counsel’s consent on the Commonwealth’s December 8, 2008, postponements did not exclude that time from Rule
600 calcualtion, trial was re-set for January 27, 2009, still within the 365-day limit set by Rule 600.

The law is not well defined as to how the calculation is to be made when a defendant is on bail and then re-apprehended.
However, it is the defendant’s contention that the 365-day limit applies. If that is the applicable limit, based upon the above calcu-
lations, this claim has no merit.

Based upon the foregoing, these claims are without merit.

Date: October 8, 2010

1 Defendant’s Concise Statement refers to the Jury Trial Transcript as JT. The Opinion will continue that abbreviation.
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Joy R. Price v.
Brian E. Enterline, Sara L. Wistner and

Monark Student Transportation
Pedestrian—Automobile—Instructions—“Subsequent Remedial Measures” Habit

No. GD 07-6986. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—October 15, 2010.

OPINION
This matter comes before the Superior Court on the appeal of Joy R. Price (hereinafter “Plaintiff”) from this Court’s Order of

June 22, 2010, denying Plaintiff ’s Motion for Post-Trial Relief and the Judgment entered on the Verdict rendered in this matter in
favor of Monark Student Transportation (“Defendant”).

I. BACKGROUND
On June 29, 2006 the Plaintiff was injured after being hit by an automobile in the 2900 block of Liberty Avenue in the City of

Pittsburgh. (Trial Transcript at 7; Plaintiff ’s Brief in Support of Motion for Post-Trial Relief at 1). At the time of the accident, the
Plaintiff was leaving the Pittsburgh Ballet Theatre (hereinafter “Theatre”), where she was in the process of training for a summer
job with the Theatre. (Trial Transcript at 6-8). The Plaintiff remembers only exiting the Theatre, walking on the sidewalk, seeing
a school bus, and attempting to cross Liberty Avenue. (Trial Transcript at 8). The school bus, which was owned by Defendant
Monark, was parked along Liberty Avenue in front of the Theatre. (Plaintiff ’s Brief in Support of Motion for Post-Trial Relief at 1-
2). The Plaintiff maintains that she could not see oncoming traffic due to the positioning of said school bus and was struck by two
vehicles; one driven by Defendant Enterline and other driven by Defendant Wistner, while attempting to cross Liberty Avenue.
(Plaintiff ’s Brief in Support of Motion for Post-Trial Relief at 2). The next thing the Plaintiff remembers is waking up in
Presbyterian Hospital. (Trial Transcript at 10).

II. PROCEDURAL HISTORY
On March 8, 2010, a jury trial commenced to decide this matter. On March 12, the jury found in favor of the Defendants.1 Since

this was a comparative negligence case, the jury determined the percentages of causal negligence attributable to the Defendants
and Plaintiff as follows:

Defendant Monark Student Transportation: 0%

Defendant Enterline: 25%

Defendant Wistner: 24%

Plaintiff Price: 51%

Due to the fact that Plaintiff was found to be 51% negligent, she was unable to recover in this case. (Verdict Form at 3-4).2 On
March 22, 2010 the Plaintiff filed a Motion for Post-Trial Relief, which was argued before this Court on June 21, 2010. The
Plaintiff ’s Motion for Post-Trial Relief was denied on June 22, 2010 by Order of Court. Following this denial, the Plaintiff filed a
Notice of Appeal to the Superior Court of Pennsylvania and was ordered by this Court on August 2, 2010 to file a Concise Statement
of the Matters Complained of on Appeal pursuant to Pa. R.A.P. 1925(b), which was done on August 23, 2010. In response, this Court
files this Opinion.

III. ISSUES RAISED ON APPEAL
Plaintiff raises the following claims of error:

1. The trial court erred in excluding evidence that it was Plaintiff ’s normal practice to look both ways before crossing the
street.

2. The trial court erred in excluding evidence that, after the accident, Defendant Monark Student Transportation worked
with the Pittsburgh Ballet Theatre to rearrange the configuration of cars in the latter’s parking lot in order that Defendant
Monark’s bus could pick up students in the parking lot.

3. With respect to the Plaintiff ’s proposed points for charge, the trial court erred in the following respects:

a. By refusing to adopt a point for charge stating “In situations such as this, where the Plaintiff cannot recall the events
of the accident, it is appropriate for you [the jury] to consider ‘the recognition of the natural instinct of self-preserva-
tion [as] one of the factors that [you] may take into consideration in evaluating the evidence of negligence that is
offered.’” Bressler v. Dannon-Yogurt, 573 A.2d 562, 567, 392 Pa. Super. (1990)(citing Rice v. Shuman, 513 Pa. 204, 213,
519 A.2d 391, 396 (1986)).

b. By refusing to adopt a point for charge stating “The mere fact that a plaintiff crossed the street between intersec-
tions is insufficient to establish negligence on the part of the plaintiff.” Bressler v. Dannon-Yogurt, 573 A.2d 562, 392
Pa. Super. (1990)(citing McKniff v. Wilson, 404 Pa. 647, 650, 172 A.2d 801, 803 (1961)).

c. By refusing to adopt a point for charge stating “ ‘[A] party to a contract by the very nature of his contractual under-
taking may place himself in such a position that the law will impose upon him a duty to perform his contractual under-
taking in such manner that third persons—strangers to the contract—will not be injured thereby…It is not the con-
tract per se which creates the duty; it is the law which imposes the duty because of the nature of the undertaking in
the contract.’” Evans v. Otis Elevator Company, 403 Pa. 13, 18, 168 A.2d 573, 575-76 (1961).

IV. DISCUSSION
On appeal, Plaintiff raises three claims of error allegedly committed by this Honorable Court. The first two deal with this

Court’s decision to exclude certain evidence. The third claim of error, composed of three sub-points, addresses this Court’s refusal
to adopt certain of Plaintiff ’s proposed points for charge. For the sake of organization, each alleged claim of error will be addressed
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in turn.

Claim of Error 1:
The first error alleged by the Plaintiff on appeal is this Court’s exclusion of evidence that it was the Plaintiff ’s normal practice

to look both ways before crossing a street. The Plaintiff alleges this evidence was admissible pursuant to Pennsylvania Rule of
Evidence (Pa. R.O.E.) 406. Pa. R.O.E. 406, entitled “Habit, routine practice” provides that:

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regard-
less of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular
occasion was in conformity with the habit or routine practice.

In this case, the Court ruled that evidence of the Plaintiff ’s normal practice in crossing the street was irrelevant. (Trial Transcript
at 31). This evidence was irrelevant because it is undisputed that the Plaintiff darted out onto Liberty Avenue and was struck by
two vehicles traveling east bound on Liberty Avenue. (Trial Transcript at 42, 45). Furthermore, even if it was the Plaintiff ’s habit
or routine practice to look both ways before crossing a street, she did not do so on this occasion because if she had she would have
seen the stream of rush hour traffic coming on Liberty Avenue. It also must be observed that accepting the Plaintiff ’s position that
she was unable to see traffic because of the location of Defendant’s bus, she still attempted to cross Liberty Avenue. Accordingly,
it does not matter if it was her practice to look both ways before crossing.

Thus, the Plaintiff is correct in asserting that evidence of her normal practice was excluded. However, during cross-examina-
tion, Defense Counsel managed to elicit from the Plaintiff the following:

Mr. Grater: And it is something that kids get drummed into them by their parents from their early days, look both ways
before you cross the street; true?

Plaintiff: Yes.

Mr. Grater: And your parents did the same thing with you?

Plaintiff: Yes.

(Trial Transcript at 30). Furthermore, on redirect examination, Plaintiff ’s counsel, Mr. Berret, asked the Plaintiff if she was taught
and understood to look both ways before crossing the street to which she responded “yes.” (Trial Transcript at 31). The questions
and answers quoted above occurred in open court and in the presence of the jury.

Although this Court excluded evidence regarding the Plaintiff ’s normal practice in crossing streets, the jury was still informed
she had been taught how to do so while growing up. Additionally, Plaintiff ’s counsel, on redirect examination, elicited from the
Plaintiff that it was her normal practice to look both ways even though this was objected to by Defense counsel. (Trial Transcript
at 31). In light of the foregoing, the Plaintiff ’s reliance on Pa. R.O.E. 406 is without merit.

Claim of Error 2:
Secondly, the Plaintiff alleged that this Court erred in excluding evidence, which showed that, after the accident, representa-

tives from Defendant Monark worked with the Pittsburgh Ballet Theatre to rearrange the configuration of cars parked in the lat-
ter’s parking lot so that Defendant Monark’s bus could pick up students in this location. The Plaintiff claims that this is evidence
of subsequent remedial repairs and is admissible under Pa. R.O.E. 407. Pa. R.O.E. 407 permits evidence of subsequent measures
to be introduced, if controverted, for purposes including “feasibility of precautionary measures.” The Plaintiff argues that evi-
dence of the subsequent reconfiguration of the parking lot should have been admitted to prove the feasibility of doing this prior to
the accident.

Even though the Plaintiff alleges in her Pa. R.A.P. 1925(b) statement that the Court excluded this evidence, the record does not
reflect same. The Plaintiff is correct in stating that this Court did not allow Ms. Kathleen Marusko to testify regarding the recon-
figuration of the Pittsburgh Ballet Theatre’s parking lot after this accident. (Trial Transcript II at 37). Yet, the Court stated that
this evidence (and the feasibility of the same) would be admissible if elicited from a different witness. (Trial Transcript at 37, 40,
41). Specifically, this Court stated that the bus driver could testify about how students were picked up and dropped off following
this accident. (Trial Transcript II at 40). However, the testimony of the bus driver has not, to this Court’s knowledge, been tran-
scribed or provided to this Court. Thus, the Court is unable to comment on whether or not evidence regarding the subsequent
reconfiguration of the parking lot ever reached the jury. Without the bus driver’s testimony, this Court cannot respond more fully
to Plaintiff ’s Claim of Error 2.3

Claim of Error 3:
Finally, the Plaintiff alleges this Court erred in not adopting three of Plaintiff ’s proposed points for charge. The Court will

respond to each one in turn.

A.
The Plaintiff argues that the Court erred by refusing to adopt the following point for charge:

In situations such as this, where the Plaintiff cannot recall the events of the accident, it is appropriate for you to consid-
er ‘the recognition of the natural instinct of self-preservation [as] one of the factors that [you] may take into considera-
tion in evaluating the evidence of negligence that is offered.’

(Plaintiff ’s Pa. R.A.P. 1925(b) Statement at 2).4 This Court did not adopt Plaintiff ’s proposed point for charge cited above.

This Court does not dispute that the Plaintiff cannot remember the events which form the basis of this case. (Trial Transcript
at 8, 10). Moreover, the Court does not disagree with the legal propositions cited by the Plaintiff in Bressler v. Dannon-Yogurt and
Rice v. Shuman in its proposed point for charge regarding the “natural instinct of self-preservation.” However, the Pennsylvania
Supreme Court has stated that, “At best, the recognition of the natural instinct of self-preservation should merely be one of the
factors that a jury may take into consideration in evaluating the evidence of negligence that is offered against any party so
charged.” Rice v. Shuman, 519 A.2d 391, 396 (Pa., 1986). The jury is neither obligated to consider the natural instinct of self-
preservation nor is the Court required to give such an instruction despite the fact that the Plaintiff is unable to recall the events
of the accident.
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B.
The next point for charge the Plaintiff believes should have been adopted by this Court reads as follows:

The mere fact that a plaintiff crossed the street between intersections is insufficient to establish negligence on the part
of the plaintiff.

(Plaintiff ’s R.A.P. 1925(b) Statement at 3).5 The Plaintiff argues that the jury should have been instructed on this point given the
fact that the accident occurred while she was crossing Liberty Avenue between intersections. (Id.).

The Pennsylvania Supreme Court has held that it is not negligent per se for an individual to cross a street between intersec-
tions. McKniff v. Wilson, 172 A.2d 801, 803 (Pa., 1961). The Plaintiff relies on this holding in arguing that its point for charge
stating the same should have been accepted by this Court. In making this argument, the Plaintiff overlooked an important caveat
added by the Supreme Court that a pedestrian crossing between intersections “…Must exercise a greater degree of care than
when crossing at an intersection.” Id. at 803. In this case, the Plaintiff crossed Liberty Avenue with an obstructed view of on-
coming traffic. Thus, it cannot be said that the Plaintiff exercised any care, let alone “greater care” in her crossing Liberty
Avenue.

The Superior Court of Pennsylvania has also addressed the duty of a pedestrian in crossing a street other than at an inter-
section. The Superior Court held that “…It is the duty of a pedestrian to look before he undertakes a street crossing and to con-
tinue to look as he proceeds and such duty is particularly incumbent upon one who traverses a street between intersections.”
Bressler v. Dannon-Yogurt, 573 A.2d 562, 567 (Pa.Super., 1990). The Plaintiff failed to look before she crossed Liberty Avenue
because she had an obstructed view. Given the Plaintiff ’s failure to look and the relevant case law, this Court was well within
its discretion in refusing to adopt Plaintiff ’s proposed point for charge dealing with a pedestrian crossing a street between inter-
sections.

C.
Lastly, the Plaintiff argues that this Court should have adopted the following point for charge:

“[A] party to a contract by the very nature of his contractual undertaking may place himself in such a position that the
law will impose him a duty to perform his contractual undertaking in such manner that third persons—strangers to the
contract—will not be injured thereby…It is not the contract per se which creates the duty; it is the law which imposes the
duty because of the nature of the undertaking in the contract.” “Those who undertake an activity pursuant to a contract
have both a self-imposed contractual duty and a ‘social’ duty imposed by the law to act without negligence. This social
duty extends to persons who, although strangers to the contract are ‘within the foreseeable orbit of risk of harm.”

(Plaintiff ’s Pa. R.A.P. 1925(b) Statement at 3).6 The Plaintiff states that the jury should have been instructed on this point because
Defendant Monark had a contract with the Pittsburgh Ballet Theatre to provide transportation to the latter’s students and because
the Plaintiff was an employee of the Pittsburgh Ballet Theatre. (Id.). This Court disagrees with the Plaintiff that the jury should
have been so instructed.

The Plaintiff argues that since she was a pedestrian trying to cross Liberty Avenue in front of Defendant Monark’s bus, as well
as a Pittsburgh Ballet Theatre employee, that she was thus placed in the “foreseeable orbit of risk of harm” of Defendant Monark’s
actions. (Id. at 4). This, however, is not so. The Plaintiff darted out into traffic on Liberty Avenue without looking. Defendant
Monark’s actions in parking its school bus where it did in no way contributed to the Plaintiff ’s horrific injuries.

The law in the Commonwealth of Pennsylvania is that a party to a contract may owe a duty to a third party to perform its con-
tractual obligations so as to avoid injuring such third party. Farabaugh v. Pennsylvania Turnpike Commission, 911 A.2d 1264, 1283
(Pa., 2006) citing Evans v. Otis Elevator Company, 168 A.2d 573 (Pa., 1961). Yet, in order for the third party to have an actionable
claim against the alleged tort feasor (the party to the contract), the third party must demonstrate that his or her injury resulted
from the contractual party’s negligence. (Id. at 1283). In this case, the Plaintiff ’s injuries resulted from her failure to check for on-
coming traffic and darting out into Liberty Avenue. Despite Plaintiff ’s arguments to the contrary, her injuries did not result from
any action on the part of Defendant Monark.

V. CONCLUSION
When boiled down to its essential elements, this case is simply a “dart out” case. This Court genuinely feels sorry for the

Plaintiff because of the serious injuries she has sustained. However, the Plaintiff ’s negligence in darting out from behind a parked
bus in the middle of the block on one of the most heavily traveled roads in the City of Pittsburgh at rush hour far supersedes any
negligent acts that Defendant Monark may or may not have committed. For the above stated reasons, this Court respectfully
requests the Superior Court of Pennsylvania to affirm this Court’s Order of June 22, 2010.

BY THE COURT:
/s/Della Vecchia, J.

Date: October 15, 2010

1 The jury verdict in this matter was not entered into the electronic docket until March 16, 2010.
2 Defendants Enterline and Wistner settled with the Plaintiff prior to trial.
3 The Court notes that Mr. Paul T. Grater, Defense Counsel, objected to this Court allowing evidence of the subsequent reconfigu-
ration of the Pittsburgh Ballet Theatre’s parking lot to be admitted. (Trial Transcript II at 40).
4 The Plaintiff provided case citations, which this Court omitted above for the sake of clarity. The two citations are as follows:
Bressler v. Dannon-Yogurt, 573 A.2d 562, 567, 392 Pa. Super. (1990) and Rice v. Shuman, 513 Pa. 204, 213, 519 A.2d 391, 396 (1986). 
5 The cases cited by the Plaintiff for this instruction are Bressler v. Dannon-Yogurt, 573 A.2d 562, 392 Pa. Super. (1990) and McKniff
v. Wilson, 404 Pa. 647, 650, 172 A.2d 801, 803 (1961).
6 The cases cited by the Plaintiff are Evans v. Otis Elevator Company, 403 Pa. 13, 18, 168 A.2d 573, 575-76 (1961) and St. Clair v. B
& L Paving Co., 270 Pa. Super. 277, 279, 411 A.2d 525, 526 (1979).
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George and Debra Foreman v.
West Mifflin

Zoning Hearing Board
Setback Violation—
Building Permit Requirements—
de minimis Exception

No. SA 10-248. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 18, 2010.

OPINION
This appeal arises from the decision of the West Mifflin Zoning Hearing Board (“Board”) affirming a Stop Work

Order issued by the Borough of West Mifflin (“Borough”) dealing with Property owned by Appellants Debra and George
Forman (“the Foremans”) located at 200 Thomas Street, West Mifflin, Pennsylvania 15122. The Property is located in an
R-2 zoning district. In July of 2002, the Borough issued the Foremans a building permit to construct a rear deck. The
permit contained a provision that the deck “Must not encroach Bldg Line.” In April of 2005, the Borough issued them
another building permit to construct a roof over the existing deck. That permit stated “must meet setback.” On June 21,
2005, the Code Enforcement Officer ordered the Foremans to stop work on the construction of the roof and deck because
the “construction exceeded the scope of the building permit.” Specifically, he stated that “[t]he addition of a side porch
to the property line is a violation of the building permit as issued.” The Foremans appealed that determination to the
Board. They held a hearing on February 8, 2010. The Board upheld the Code Enforcement Officer’s decision reasoning
that the Foremans knowingly violated the side yard setback requirements. It is from that decision that the Foremans
appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637, 640 (Pa. 1983).

The Board correctly upheld the Code Enforcement Officer’s determination that the Foremans violated the Ordinance’s
requirements for the side yard setbacks. Section 303(2)(B) requires the Foremans to have two side yards, neither less
than five feet. The Borough presented evidence supporting the Board’s finding. They offered the 2002 building permit
which stated that the deck must not encroach the building line, as well as the 2005 building permit which stated that the
roof over the existing deck must meet the setback. Finally, the property survey submitted shows that the side yard set-
back requirements have not been met since there is less than five feet between the line of the Foremans’ lot and the side
porch addition.

The Board also correctly upheld the Code Enforcement Officer’s determination that the Foremans violated the
Uniform Construction Code by not obtaining a building permit to construct the side porch addition. Section 403.62(a)
states that:

An owner or authorized agent who intends to construct, enlarge, alter, repair, move, demolish or change the occupan-
cy of a residential building … shall first apply to the building code official and obtain the required permit.

The Foremans had a building permit issued in 2002 for a rear deck and in 2005 for a roof over the existing deck. They never had
a permit issued for a side porch addition.

The Foremans claim that the “de minimis non curat lex” maxim applies to their setback violation. “De minimis non
curat lex” maxim is the legal maxim meaning that the law does not care for small or trifling matters. Bailey v. Zoning
Board of Adjustment of the City of Philadelphia, 801 A.2d 492, 504 (Pa. 2002). The Commonwealth Court in Constantino v.
Zoning Hearing Board of the Borough of Forest Hills, 618 A.2d 1193, 1196 (Pa. Cmwlth. 1992) explained that the de min-
imis exception “applies where only a minor deviation from the zoning ordinance is sought and rigid compliance is not nec-
essary to protect the public policy concerns inherent in the ordinance.” However, even though the Foremans are only ask-
ing for a three-foot setback, because the setback requirement is only five feet, it is 60% of the current setback distance.
Although the case law does not establish a percentage to determine whether a deviation is de minimis, the case law does
support the notion that a 60% deviation is not. In Andreucci v. Zoning Hearing Board of Lower Milford Township, 522 A.2d
107 (Pa. 1987), the court held that an 8% deviation was not de minimis and in Leonard v. Zoning Hearing Board of the City
of Bethlehem, 583 A.2d 11 (Pa. 1990), the court found that a 6.25% deviation was not de minimis. A 62.5% deviation was
determined not to be de minimis in Heilman v. Zoning Hearing Board of Adjustment of Philadelphia County, 450 A.2d 318
(Pa. 1982).

The Foremans also claim that requiring them to tear down their addition would cause more harm to them than would bene-
fit the Board. However, they did not act in good faith. They were specifically informed that the side porch addition was not per-
mitted before they had completed construction. Each building permit notified them that they had to comply with the setback
requirements.

Based upon the foregoing Opinion, the decision of the West Mifflin Zoning Hearing Board is affirmed.

ORDER OF COURT
AND NOW, this 18th day of October, 2010, based upon the foregoing Opinion, the decision of the West Mifflin Zoning Hearing

Board is affirmed.
BY THE COURT:
/s/James, J.
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Richard M. Tucek and Kathleen M. Tucek v.
The Zoning Hearing Board of the Municipality of Monroeville v. Municipality of Monroeville
Special Exception—Home Occupation—Burden of Proof

No. SA 10-000241. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 20, 2010.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Municipality of Monroeville (“Board”) dealing with

Property located at 4448 Marywood Drive in the Municipality of Monroeville and owned by Appellants Richard M. Tucek and
Kathleen M. Tucek (“Tucek”). The Property is a single family residence in an R-2 zoning district. Richard Tucek is a certified pub-
lic accountant who maintains an office and public accounting practice in Murrysville. He recently disassociated from an accounting
partnership. On January 7, 2010, Tucek filed an Application with the Board seeking a special exception to engage in a home occupa-
tion operating a certified public accounting practice from his residence pursuant to Section 304.4 of the Monroeville Zoning Ordinance
(“Ordinance”). The Board held a hearing on February 3, 2010 and concluded that Tucek’s proposed home occupation would result in
a detriment to the surrounding neighborhood and denied the special exception request. It is from that decision that Tucek appealed.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The Board correctly denied Tucek’s special exception request finding that it would be detrimental to the health, safety and wel-
fare of the neighborhood due to concerns regarding traffic and on-street parking. Section 304.4 of the Ordinance permits residents
to pursue vocational or avocational interests provided the following conditions are met:

a) Such activity is clearly subordinate to the dwelling, does not occupy more than twenty-five percent of the floor area of
one floor, does not entail internal or external alterations or construction features not customary in dwellings, and there
be no external evidence of any non-residential activity;

b) In connection with which there is no person employed, no display or sign other than name plate, no mechanical equip-
ment used other than normal domestic or household equipment, no facilities which are dangerous or incompatible with
the residential environment, and no selling of a commodity or non-professional services on the premises;

c) In connection with a home office, not more than one assistant is employed and no colleague or associates use such office;

d) One additional off-street parking space shall be provided for each two hundred (200) square feet of floor area devoted
to such activity; and

e) Reasonable safeguards are established against detrimental emission of smoke, fumes, odors, dust noise vibration, glar-
ing light, or visual blight or pollution of any kind.

A special exception is a conditionally permitted use, legislatively permitted if the standards of the Ordinance are met. City of
Pittsburgh v. Herman, 298 A.2d 624, 626 (Pa. Cmwlth. 1973). In this case, Tucek has the burden of proving that the proposed use
is a type permitted by conditional use and that the proposed use complies with the requirements in the Ordinance. Appeal of Baird,
537 A.2d 976, 977 (Pa. Cmwlth. 1988). Then the burden shifts to those protesting the use to prove that it will have an adverse effect
on the general public. Shamah v. Hellam Township Zoning Hearing Board, 648 A.2d 1299, 1304 (Pa. Cmwlth. 1994). When dealing
with the granting or denial of a conditional use/special exception, the protestors must show with “a high degree of probability” that
the proposed use will “pose a substantial threat.” Bray v. Zoning Board of Adjustment, 410 A.2d 909, 914 (Pa. Cmwlth. 1980). A
home occupation is a conditionally permitted use in the R-2 zoning district. Objectors must show “by a high degree of probability”
that the use will substantially affect the health and safety of the community. Manor Healthcare Corporation v. Lower Moreland
Township Zoning Hearing Board, 590 A.2d 65, 70 (Pa. 1991).

Tucek successfully met his burden by meeting all of the provisions required for a special exception for a home office. At the hear-
ing before the Board, Tucek testified that he intends to use one room of his residence for the accounting practice. The accounting
practice would occupy less than 25% of the floor area of the level on which it is located. Tucek has approximately 175 individual tax
clients and 30 to 40 business tax clients, less than half of whom would be meeting him at his residence. Tucek stated that he would
operate his accounting office from 9 a.m. to 5 p.m. Monday through Friday with similar hours on Saturdays during tax season. He
explained that he intends to install a sign on the Property which complies with the Ordinance. He testified that he would employ one
seasonal employee other than his family members who occasionally assist him. Tucek said that all client visits are by appointment.
He estimated that a maximum of ten clients would visit him each week between January and April and two or three clients during
the other months of the year. Reid and Stephanie Vogel live across the street from Tucek at 4447 Marywood Drive. They submitted
a letter expressing concerns that since Tucek started his business in January (before being approved by the Board), they have
noticed an increase in cars parked in front of Tucek’s residence. The Vogels stated that this increase in cars, makes it difficult for
them to back out of their driveway. They submitted photographs showing cars parked on the street in front of Tucek’s residence.
Furthermore, there are no sidewalks on Marywood Drive. Therefore, when cars are parked on the street, pedestrians must compete
with cars for a safe walking path. Tucek’s home office would add to the current parking congestion on the street. The Vogels suc-
cessfully proved that Tucek’s home office would have a detrimental effect on the welfare of the neighborhood.

Based upon the foregoing Opinion, the Board correctly determined that Tucek’s home occupation would exacerbate the exist-
ing difficult parking situation on Marywood Drive and their decision is affirmed.

ORDER OF COURT
AND NOW, this 20th day of October, 2010, based upon the foregoing Opinion, the Zoning Hearing Board of the Municipality of

Monroeville correctly determined that granting Tucek’s special exception request would have a detrimental effect on the welfare
of the neighborhood and their decision is affirmed.

BY THE COURT:
/s/James, J.
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Commonwealth of Pennsylvania v.
Terrance Johnson

Prior Crimes Evidence—PA.R.E. 404—Motive

No. CC 200711193. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—October 13, 2010.

OPINION
The appellant, Terrance Lewis Johnson, (hereinafter referred to as “Johnson”), was convicted of first degree murder and two

counts of violation of the Uniform Firearm Act, following a jury trial. Johnson filed timely post-sentence motions, which were
denied, and from the denial of these motions, he filed the instant appeal. In response to this Court’s order directing that he file a
concise statement of matters complained of on appeal, Johnson filed that statement in which he asserted one claim of error, that
being that this Court erred when it permitted testimony concerning an alleged rape in violation of Pennsylvania Rule of Evidence
404(b). In order to understand this claim of error it is necessary that a brief review of the facts of Johnson’s case be made.

On May 10, 2007, India Worlds, (hereinafter referred to as “Worlds”), accused Johnson of raping her. In the days that followed
Worlds’ rape allegation, tensions had increased between Johnson’s and Worlds’ relatives and friends. Lamar George, (hereinafter
referred to as “George”), who was a friend of Worlds’ mother, got into a fight with Johnson over these allegations and the animos-
ity between Johnson and George continued.

At approximately 2:40 a.m. on May 16, 2007, Johnson was looking for George to once again confront him about this rape alle-
gation. Johnson went to George’s residence with two of his friends. Johnson called George outside to meet with him; however, when
George saw that Johnson and his friends were armed with weapons, he refused to come out. In an effort to get George out of his
residence, Johnson went to the residence of James Windsor, (hereinafter referred to as “Windsor”), who was a close friend of
Worlds and George. Johnson persuaded Windsor to leave his residence and go to George’s residence and ask him to come out of
that residence assuring George that it was safe for him to do so. When George refused to do so, Johnson then shot Windsor in the
back of his head, killing him instantly.

Johnson now maintains that the Court erred in allowing the Commonwealth to put into evidence the accusation that Johnson
had raped Worlds. Specifically, Johnson maintains that the introduction of the evidence was in violation of Pennsylvania Rule of
Evidence 404, which provides as follows:

Rule 404. Character evidence not admissible to prove conduct; exceptions; other crimes

(a) Character evidence generally. Evidence of a person’s character or a trait of character is not admissible for the pur-
pose of proving action in conformity therewith on a particular occasion, except:

(1) Character of accused. In a criminal case, evidence of a pertinent trait of character of the accused is admissible when
offered by the accused, or by the prosecution to rebut the same. If evidence of a trait of character of the alleged victim
of the crime is offered by an accused and is admitted under subsection (2), evidence of the same trait of character of the
accused is admissible if offered by the prosecution.

(2) Character of alleged victim.

(i) In a criminal case, subject to limitations imposed by statute, evidence of a pertinent trait of character of the alleged
victim is admissible when offered by the accused, or by the prosecution to rebut the same.

(ii) In a homicide case, where the accused has offered evidence that the deceased was the first aggressor, evidence of a
character trait of the deceased for peacefulness is admissible when offered by the prosecution to rebut the same.

(iii) In a civil action for assault and battery, evidence of a character trait of violence of the plaintiff may be admitted when
offered by the defendant to rebut evidence that the defendant was the first aggressor.

(3) Character of witness. Evidence of a pertinent trait of character of a witness is admissible as provided in Rules 607
(Impeachment of Witness), 608 (Character and Conduct of Witness) and 609 (Evidence of Conviction of Crime).

(b) Other crimes, wrongs, or acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action
in conformity therewith.

(2) Evidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts proffered under subsection (b)(2) of this rule may be admitted in a crimi-
nal case only upon a showing that the probative value of the evidence outweighs its potential for prejudice.

(4) In criminal cases, the prosecution shall provide reasonable notice in advance of trial, or during trial if the court excus-
es pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

This rule codifies the general principle that evidence of other crimes or acts is not admissible to establish an individual’s propen-
sity or character for such conduct. Commonwealth v. Mayhue, 536 Pa. 271, 639 A.2d 421 (1994). There are numerous reasons for
this prohibition including the time-consuming nature of the proof of unrelated crimes and the raising of collateral issues. However,
the most compelling reason for this prohibition is the undue prejudice that would result by admitting such evidence against an
accused in a criminal proceeding. In Commonwealth v. Spruill, 480 Pa. 601, 391 A.2d 1048, 1050 (1978), the Supreme Court
observed that

Evidence of prior criminal activity (particularly of the type of conduct suggested by this statement) is probably only
equalled by a confession in its prejudicial impact upon a jury.

The Court went on to explain the purpose of this rule as follows:
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“ ‘It is a fundamental precept of the common law that the prosecution may not introduce evidence of the defendant’s prior
criminal conduct as substantive evidence of his guilt of the present charge. It has been succinctly stated that (t)he pur-
pose of this rule is to prevent the conviction of an accused for one crime by the use of evidence that he has committed
other unrelated crimes, and to preclude the inference that because he has committed other crimes he was more likely to
commit that crime for which he is being tried. The presumed effect of such evidence is to predispose the minds of the
jurors to believe the accused guilty, and thus effectually to strip him of the presumption of innocence’…”

The prohibition of the introduction of evidence concerning the commission of prior crimes or bad acts is not absolute.
Pennsylvania Rule of Evidence 404(b)(2) recognizes that such evidence may be admissible if it establishes: 1) motive; 2) an intent
or knowledge; 3) absence of mistake or accident; 4) a common scheme or plan; or, 5) identity. To be admissible in a proceeding
where a claim that such evidence establishes a motive, there must be a specific and logical connection between the other act and
the subject of the current criminal prosecution. Commonwealth v. Page, 965 A.2d 1212 (Pa. Super. 2009). To be admissible under
this exception to establish motive, the evidence must give a sufficient ground or basis to believe that the crime currently being con-
sidered, grew out of or was caused by the prior set of facts and circumstances. Commonwealth v. Collins, 550 Pa. 46, 703 A.2d 418
(1997). Accordingly, the evidence of a prior altercation between a victim and the defendant is admissible in order to establish
motive. Commonwealth v. Washington, 547 Pa. 563, 692 A.2d 1024 (1997).

In the instant case although the prior conduct did not involve the victim, the victim was being used in an effort to lure George
out of his residence so that Johnson could confront him. The reason that Johnson wanted to confront George was that a previous
altercation in the days following Worlds’ claim that she had been raped by Johnson, was the continued assertion of this rape.

In a review of the record in this case, it is clear that the Commonwealth sought to introduce the evidence of Worlds’ claim that
she had been raped by Johnson, and Johnson’s altercation with George as a result of that allegation, was to establish Johnson’s
motive for once again confronting George. Since there was a sufficient and logical connection between the prior acts and Windsor’s
murder, it is clear that such evidence was properly admitted.

BY THE COURT:
/s/Cashman, J.

Dated: October 13, 2010

Commonwealth of Pennsylvania v.
Kelvin Whittle

Possession of Marijuana—Forfeiture

No. CC 200815473. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Reed, S.J.—October 18, 2010.

OPINION
The defendant, Kelvin Whittle, was found guilty in a jury trial of possession of a controlled substance and sentenced to 30 days

incarceration. This Court granted the Commonwealth’s request for forfeiture of a .32 caliber pistol, $2,225.00, and two digital
scales. The defendant has appealed the conviction. On October 4, 2010, a concise statement of matters complained of on appeal, in
accordance with Pa. R.A.P. Rule 1925(b), was filed. The defendant asserts the sole issue of whether the trial court erred in grant-
ing the Commonwealth’s request for forfeiture of the $2,225 of currency.

At trial, the Commonwealth presented evidence through officers of the Pittsburgh Police department who responded to a motor-
cycle accident call and performed a subsequent investigation. The evidence presented, established that on July 7, 2008, shortly
after midnight in the Homewood section of the city of Pittsburgh, while investigating a motorcycle accident a vehicle began com-
ing towards one of the officers. The officer attempted to signal the car to stop but the vehicle kept going. At that point the officer
had stopped the vehicle and approached the driver side window. The officer could smell burnt marijuana coming from the open
window of the vehicle which the defendant was the driver. The officer viewed a marijuana joint sitting on the vehicle’s armrest.
The defendant was placed under arrest for possession of marijuana. A firearm was recovered from the backseat of the vehicle. An
additional search of the vehicle yielded a medium-size gym bag which contained 212 clear plastic sandwich baggies and a digital
scale. An additional digital scale was also recovered from the vehicle. During the search of the defendant’s person, two additional
marijuana cigarettes were recovered. While being processed at the intake for the Allegheny County Jail additional marijuana was
discovered in a napkin as well as the large amount of currency which was throughout all of the pockets of the defendant. The defen-
dant had stated to the officers that he was currently unemployed. During the defendant’s testimony he stated that the money was
his but disputed the amount which was recovered, as he contended that he possessed a few hundred dollars more.

The “close proximity” provision of the Forfeiture Act, by which money found in close proximity to drugs is rebuttably presumed
to be proceeds from drug sales. 42 Pa.C.S.A. §6801 (a) (6) (ii). Where currency is found in close proximity to controlled substances
which are unlawfully possessed, such currency is rebuttably presumed to be proceeds deriving from selling of controlled substance
in violation of Controlled Substance, Drug, Device and Cosmetic Act. Commonwealth. v. Giffin, 407 Pa.Super. 15, 595 A.2d 101,
(1991). In this case given the totality of the circumstances (scales and baggies), and that the monies were dispersed throughout
various pockets of the defendant, it was more likely than not that the currency was proceeds from selling of controlled substances.
Where money and weapons are found in close proximity to unlawfully possessed controlled substances, there is rebuttable pre-
sumption that such money constitutes proceeds from sale of controlled substance, thereby subjecting it to forfeiture.
Commonwealth v. $26,556.00 Seized From Polidoro, 672 A.2d 389, (Cmwlth. 1996). After determining that the Commonwealth had
sustained its initial burden of establishing a nexus between the defendant’s cash and the drug trade, the defendant did not sustain
his burden which had been shifted to prove an innocent source for the money. In a forfeiture in a controlled substance case, if the
Commonwealth produces evidence showing that cash was found in close proximity to controlled substances, then the court must
presume that the money was proceeds derived from the sale of a controlled substance, and this finding can only be set aside if the
defendant puts forth evidence showing that the money came from another source and persuades the court of that fact. In re Return
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of Property Confiscated October 30, 1999 from 411 East Mac Dade Blvd., 856 A.2d 238, (Cmwlth. 2004). The court was not persuad-
ed that the money came from another source and as such the forfeiture was granted.

BY THE COURT:
/s/Reed, S.J.

Date: October 18, 2010

Commonwealth of Pennsylvania v.
Kenkre A. Barbour

Suppression—Defects in Pleadings

No. CP-02-CR-0016543-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—October 19, 2010.

OPINION
The Defendant’s Notice of Appeal and his subsequent Concise Statement of Errors Complained of on Appeal prompts this opin-

ion. In true allegiance to the title of his Rule 1925(b) pleading, Kenkre A. Barbour (“Barbour”) advances a crisp and solitary alle-
gation of error. According to Barbour, this Court erred when it did not suppress a firearm. Concise Statement, paragraph 8(a),
(Aug. 2, 2010).

Barbour was charged with one count of carrying a firearm when he was not licensed to do so. 18 Section 6106(a)(1). The charge
stems from interaction he had with law enforcement on August 12, 2009. On March 22, 2010, Barbour filed an Omnibus Pretrial
Motion. For purposes that will become evident, the motion will be repeated verbatim.

MOTION TO SUPPRESS EVIDENCE
1. The defendant was arrested on or about August 12, 2009 and charged with Carrying a Firearm without a License.

2. Said arrest was not made pursuant to a search warrant.

3. At the time of the arrest, the person and property of the defendant was searched, without a warrant, and certain items
seized.

4. The aforesaid items seized were as follows:

a. ALL EVIDENCE SEIZED

b. ANY AND ALL STATEMENTS MADE

5. The arrest of the defendant was illegal, invalid and unconstitutional for the following reasons:

a. The arrest was made without probable cause

b. The arrest was illegal, invalid and unconstitutional in violation of Article I, Section 8 of the Pennsylvania
Constitution and the Fourth Amendment of the U.S. Constitution.

6. The search of the defendant and his property was improper for the following reasons:

a. The search was made without a search warrant;

b. The search was not incident to a lawful arrest;

c. The search was made without probable cause;

d. The search and seizure was in violation of Article I, Section 8 of the Pennsylvania Constitution and the Fourth
Amendment of the United States Constitution.

e. The defendant did not consent to the search

WHEREFORE, defendant respectfully requests that the evidence seized be suppressed.

Omnibus Pretrial Motion, (March 22, 2010).
Barbour’s motion needs examined through the lens of our Superior Court’s en banc decision in Commonwealth v. Dixon, 997

A.2d 368 (Pa. Super. 2010).1 Dixon is a gun case arising from a street interaction between law enforcement and a citizen and a sup-
pression hearing seeking to exclude a gun. The similarity with the present matter is not the lasting impact of Dixon. It is what
Dixon says about pleading requirements and the interplay various Rules of Criminal Procedure have in the context of a suppres-
sion hearing including the government’s burden of proof.

“Rule 581 as a whole ‘addresses the right of a criminal defendant to move to suppress evidence alleged to have been obtained
in violation of his or her rights, and sets forth the procedure attendant to the disposition of a suppression motion.’ Commonwealth
v. Baumhammers, 599 Pa. 1, 960 A.2d 59, 76 (Pa. 2008). [ ] The Rule imposes burdens on both the defendant and the
Commonwealth.” Dixon, 997 A.2d at 373. One such burden is that a suppression motion “state specifically and with particularity
the evidence sought to be suppressed, the grounds for suppression, and the facts and events in support thereof.” Pa.R.Crim.P.
581(D); Commonwealth v. McDonald, 2005 PA Super 285, 881 A.2d 858, 860 (Pa. Super. 2005).” Id., at 374 (emphasis in original).

Dixon’s motion “sought the suppression of ‘physical evidence’. Id., at 374. The Court ruled such a vague statement does “not
comply with the requirements of Rule 581(D).” Id. This conclusion was reached even though the Court recognized “the gun taken
as evidence … was the only piece of ‘physical evidence’ seized [which pertained] to the charges leveled against Dixon.” Id.

Barbour’s motion is not any better. All Barbour said was suppress “ALL EVIDENCE SEIZED”. Omnibus Pretrial Motion, para-
graph 4(a). The result from Dixon must apply here. Barbour’s motion fails to comply with Rule 581(D) because it does not state
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specifically and with particularity the evidence sought to be suppressed.
Rule 581(D) also requires a suppression motion to state with specificity and particularity the facts and events in support of the

suppression request. Pa.R.Crim.P. 581(D). In Dixon, the court found the motion failed to set forth any “facts or events even in most
basic form.” 997 A.2d at 374. The only “facts” Barbour’s motion mentions is that he was arrested on a particular date, charged with
a particular crime and his person and property were searched. Omnibus Pretrial Motion, paragraphs 1, 3. The Court does not find
these minimal assertions of fact satisfy the specificity and particularity requirement of Rule 581(D).

Our rules of criminal procedure also require “the grounds for suppression” be identified with specificity and particularity.
Pa.R.Crim.P. 581(D). The motion in Dixon “asserted that suppression was necessary because (1) Dixon’s ‘arrest was illegal’
because he was ‘(a) arrested without probable cause, (b) he was subject to a stop and frisk on less than reasonable suspicion, and
(c) he was arrested without a lawfully issued warrant or other legal justification;’ and (2) ‘the search was conducted without prob-
able cause.’”. 997 A.2d at 374-375. These assertions led the Dixon court to conclude the specific and particular grounds for sup-
pression were based upon a “lack of reasonable suspicion and/or probable cause as those requirements pertained to the ‘stop,’
‘frisk,’ ‘search’ and ‘arrest’.” Id., at 375.

Barbour’s motion does set forth legal grounds for suppression.2 He says the arrest was made without a search warrant. He says
the arrest was made without probable cause. He says the search of his person was made without a warrant, was not made incident
to a lawful arrest, was made without probable cause and he did not consent. Conspicuous by its absence is the phrase – reasonable
suspicion. Nowhere in Barbour’s motion does he assert the interaction between him and law enforcement was lacking in reason-
able suspicion.

As in Dixon, Barbour failed to “comply with the requirement imposed on him by Rule 581(D) to state specifically and with par-
ticularity the evidence to be suppressed and the facts and events in support of the suppression request.” 997 A.2d at 375. As for
the requirement that a suppression motion specify with particularity the grounds for suppression, the Court finds Barbour put the
government on notice that his claim hinged upon an alleged lack of probable cause to search and arrest. Just like in Dixon, there
is partial compliance with Rule 581(D) in this matter.

What is a court to do in situations when there is partial compliance? Dixon tackled this issue head on.

“Rule 581(H) pertains to the Commonwealth’s response to a suppression request. It states, in pertinent part, that ‘[t]he
Commonwealth shall have the burden of going forward with the evidence and of establishing that the challenged evidence
was not obtained in violation of the defendant’s rights.’ Pa.R.Crim.P. 581(H); Commonwealth v. Iacavazzi, 297 Pa. Super.
200, 443 A.2d 795 (Pa. Super. 1981). …, [H]owever, the Commonwealth’s burden under Rule 581(H) is not automatically
triggered by the mere filing of a suppression motion. The requirements of 581(H) are affected by, and dependent on, com-
pliance with Rule 581(D). [citations omitted].”

997 A.2d at 375-376. When there is compliance on just the third component – grounds for suppression – Dixon instructs trial courts
to examine the particular grounds raised and then see if the government’s evidentiary presentation addressed those issues.

“To require the Commonwealth to prove the legality of all its investigatory techniques, in a situation where no specific or
particular course of conduct is clearly challenged, is not within the contemplation of 323(h) [now 581(H)].”

997 A.2d at 376, citing, Commonwealth v. Bradshaw, 471 A.2d 558, 560 (Pa. Super. 1984). When the Dixon court followed this path,
it ruled his “suppression request did not challenge the manner in which the stop was conducted, only that there were no grounds
to conduct it in the first place.” Id.

This guidance from Dixon leads this Court to conclude the issues the government needed to address at this suppression hear-
ing was whether there was probable cause to search and then arrest Barbour. The issue of reasonable suspicion, because it was not
even mentioned in Barbour’s motion, let alone with specificity and particularity, was assumed to have been present.

On June 1, 2010, the parties appeared before this Court and a suppression hearing was held. The government presented the tes-
timony of two (2) City of Pittsburgh police officers. The defense cross-examined each officer and rested without presenting any
evidence. Argument was made. The Court denied Barbour’s request to suppress the firearm.

Both police officers who testified the Court found to be credible. These believable witnesses established the following facts.
Officer Scott Love is on patrol. It is a couple minutes before midnight. He is with three other officers in an unmarked police car.
Their windows are down enjoying this August 12th night in Pittsburgh. They all have street clothes on and not police uniforms.
Love is driving. Immediately behind him is Officer Mark Adametz. They are on North Charles Street in the Northside section of
Pittsburgh. They are about to cross over Strauss Street when Love hears a lot of yelling and screaming coming from Strauss Street.
This is nothing new. This area has a notorious reputation as being a high crime area. Love circles around the block and when he
reappears on Strauss he sees two groups of people separate. One went away from him, the other came toward him. The group that
is coming his way is made up of two people – Barbour and someone else. As the two moving parties get closer to one another, Love
sees Barbour put “his hand on the front of his waistband as if he were supporting a heavy object.” SHT, 6, 7. The gap begins to
shrink. From 10 feet, Love sees a bulge in the waistband. From his driver’s seat, Love identifies himself as a police officer, displays
his badge and asks to talk with him. SHT, 7. Barbour’s reply: What’s up. Adametz is out of the parked car first. Love follows short-
ly thereafter. Love is concerned he may have a gun.

This concerns stems from Love and Adametz’s’ experience and training. Love is a 14 year veteran and Adametz has over 10
years on the job. Both have participated in numerous firearm arrests. Both have had specific training on characteristics of people
who are carrying a concealed firearm. These circumstances include an effort by the person to hold or support the firearm in some
way and/or a bulge where a normally clothed person would not have a bulge. This classroom and street knowledge informed the
officer’s decision making.

Now, back to the interaction with Barbour. He looks as though he is about to bolt. Adametz asks: You don’t have any weapons on
you, do you? Barbour says, “I don’t have any weapons on me.” SHT, 7, 8. Adametz, focusing on where Barbour’s hand was at his
waistband, tells Barbour I am going to pat you down. Adametz goes right to the waistband area and immediately feels the outline
of a gun. Barbour is immediately grabbed and secured against their car. The gun is then retrieved from his waistband. Police ask
Barbour if he has a permit. He says no. Barbour’s lack of a permit is confirmed. His license status is checked. He is not licensed.

The initial interaction with Barbour was a mere encounter. Law enforcement approached in an automobile, identified them-
selves as police officers and asked to speak with Barbour. He stopped. They got out of the car.

Their earlier observations, coupled with their training and experience, and influenced heavily by the location of this citizen
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interaction, law enforcement had the right to detain Barbour for investigative purposes. This same collection of circumstances also
provided the factual basis for law enforcement to frisk the outer clothing of Barbour. Upon doing so, there was an immediate iden-
tification of a gun.

While the aforementioned sounds like a reasonable suspicion analysis, the Court engaged in this review to demonstrate that the
first issue framed in Barbour’s motion – lack of probable cause to search – is never reached. During the investigative detention of
Barbour, the gun was recovered. There was no separate search requiring probable cause.

The remaining issue was whether there was probable cause to arrest Barbour. There was a sufficient collection of facts and cir-
cumstances to arrest Barbour. After retrieving the gun, law enforcement learned Barbour had no permit and no license to carry
such a gun. There was nothing constitutionally infirm about law enforcement arresting Barbour.

BY THE COURT:
/s/Williams, J.

1 While Dixon was decided 14 days after the suppression hearing, the opinion did not charter so new of a legal course that its use
is somehow unfair to Barbour. The critical components of Dixon are well supported by existing case law some of which started in
this very building.
2 Barbour’s reference to the phrase “in violation of Article I, Section 8 of the Pennsylvania Constitution and the Fourth Amendment
of the United States Constitution” identifies which body of law he is making reference to but does not articulate, by its rote cita-
tion, a legal basis for suppression. The issue that needs asserted is what action did law enforcement take that supposedly led to a
violation of either constitution.

Commonwealth of Pennsylvania v.
Douglas Jamal Galloway

Suppression—Pat-down for Weapons—Investigatory Stop

No. CC 200803980. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—October 26, 2010.

OPINION
This is a direct appeal wherein the defendant, Douglas Jamal Galloway, appeals from the Judgment of Sentence dated May 26,

2010. On that date, the defendant was convicted, after a jury trial, of possession of a controlled substance, namely, crack cocaine.
A mistrial was declared on one count of possession with intent to deliver. Upon retrial, the defendant was acquitted of that charge.
This Court sentenced the defendant to a term of imprisonment of not less than 9 months nor more than 18 months with jail credit
of 211 days, followed by a term of 18 months of probation. The defendant filed a timely Notice of Appeal. Defendant filed a Concise
Statement of Errors Complained of on Appeal raising the following issue:

The court erred in denying the pretrial motion to suppress in this case. Specifically, there was neither reasonable suspi-
cion for the stop of the defendant, nor probable cause for his seizure. The actions of the police in this case are justified
only by a mere hunch that something untoward is occurring in the vehicle. The police officers relied upon the defendant’s
movement (which should be interpreted as reaching for a driver’s license or identification in the back pocket of one’s
pants) as support for their conclusion that reasonable suspicion existed; without more evidence of criminal activity, there
can be no reasonable suspicion that criminal activity is afoot. Moreover, the police acted contrary to established Terry
precedent by pulling on the pants of the defendant, such that they ended up at his knees. For all the reasons set forth in
the motion to suppress, suppression of the drugs should have been granted.

The credible facts adduced at the suppression hearing established the following events: Pittsburgh Police officers were
patrolling the Knoxville area of the City of Pittsburgh the night of December 19, 2007. Detectives Emery, Love, Higgins and
Adametz were in an unmarked police car at the intersection of Charles Street and Ibis Way around 10:00 p.m. The detectives were
familiar with this area as a result of numerous firearms arrests, shootings and narcotics arrests. This area was considered by law
enforcement officers as a high crime area.

As the detectives were on patrol, they found their view of traffic on Charles Street obstructed by a large SUV that was parked
along Charles Street. About half of the vehicle was parked on the actual sidewalk within a foot or two of the intersection at Charles
Street and Ibis Way. Parking on the sidewalk and parking within two feet of the intersection were each vehicle code violations.
Testimony at the suppression hearing established that the detectives “couldn’t see past his car or around [his] car.” The detectives
could not initially see into the vehicle to determine if it was occupied so Detective Love activated his flashlight into the driver’s
side of the SUV. Detectives were able to observe that the defendant was sitting in the driver’s seat. Detective Love intended to
advise the driver, who turned out to be the defendant, that he was illegally parked and had to move his vehicle.

As soon as the defendant observed the flashlight, he made some noticeable movements. According to Detective Love,

And as soon as I shined the flashlight in his face, he looked up, had a look of surprise on his face and just started panick-
ing. He leaned to his left side towards the door and immediately, whatever he had in his lap area, he started shoving it in
the back of his pants. And we said immediately, hey, this guy has a gun or something like that.”

Because of the detective’s concern that the defendant may have a gun, the police left their car and pulled out their police badges,
shined their flashlights on the SUV and began to approach it. The detectives then directed the defendant to place his hands where
they could be seen. The defendant did not comply. As Detective Love explained during the suppression hearing:

“Well, when he started to shove like that, obviously I was very suspicious on that he was probably concealing a weapon
was my initial concern and maybe he could be concealing some drugs, and at that point, we all exited the vehicle, we start-
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ed yelling, let me see your hands, show us your hands, because of the concern of he could be concealing a weapon.”

********

‘Pittsburgh Police, let me see your hands, show me your hands. He ignored our commands. I mean, we were screaming
them.”

*********

“He kept reaching in and he wouldn’t show us his hands. We were like, let me see your hands. He kept them down after
he was done reaching in the back of him, he put them back in the front and wouldn’t show us his hands.”

The detectives then told the defendant to exit the SUV. The defendant did not immediately accede to the demand. After being
told several additional times to get out of the SUV, the defendant advised the detectives that he was “just sitting there” and
“doing nothing wrong”. The defendant eventually exited the vehicle but as he was exiting, the defendant “jammed” his hands
into his pockets.

The defendant was then ordered to place his hands on the SUV. The defendant originally complied with this request. Detective
Emery approached the defendant and reached the area of the defendant’s rear waistband, the same area that the police had observed
the defendant “shoving” something into after they first approached the SUV. The defendant began to reach for the rear waistband
area. Detective Emery ordered the defendant to place his hands back on the vehicle. Detective Emery looked at the rear waistband
area and observed that the defendant’s pants were loosely fit and had begun to fall. At this time, Detective Emery observed two bags
of suspected crack cocaine lying inside the defendant’s pants just inside the waistband. Detective Emery testified

When I got hold of his coat I looked down, his pants were well below his waist area and right in the - - in the rear end
or the butt area of the pants was where the two bags of crack cocaine were sitting, they were just sitting right there in
his pants.”

The defendant testified at the suppression hearing. The defendant testified that he had parked the same way approximately thir-
ty or forty times in the past without ever being cited or warned to move. He testified that he had been sitting in the SUV for four
or five minutes, calling his house across the street from his cell phone.

The defendant testified that he saw a police car coming through the alleyway. The defendant testified that as soon as the police
flashed the light on him he put his hands up. The defendant also testified that the police opened the door of his SUV and “yanked”
him out. He said he was patted down, and as the pat down got “harder” his pants began to fall. The defendant testified that his
pants dropped as a detective shook them. He stated that the police found the cocaine in the front of his waistband, not the back.
The defendant further explained that the cocaine was in his waistband. He said that he placed the cocaine, unsecured or attached
to anything, in his waistband earlier that evening, and it did not move all night. The defendant also testified that he always wears
a “tight” belt and said he did not wear his pants in such a way as to expose his buttocks. This Court did not find the defendant’s
testimony credible.

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect indi-
viduals from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth
v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforce-
ment officers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those interactions become
more intrusive. See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere
encounter’ (or request for information) which need not be supported by any level of suspicion, but carries no official compulsion
to stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111
S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a reasonable suspicion; it sub-
jects a suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional
equivalent of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial deten-
tion’, must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979);
Commonwealth v. Rodriguez, 532 Pa. 62, 614 A.2d 1378 (1992).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a show
of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609 A.2d 177,
180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619 (1994). Such a
detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the requirements of
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular encounter constitutes
a seizure or detention, “a court must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonable person that the person was not free to decline the officers’ request or other-
wise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115 L. Ed. 2d
389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter. Circumstances to consider include,
but are not limited to, the following: the number of officers present during the interaction; whether the officer informs the citizen
they are suspected of criminal activity; the officer’s demeanor and tone of voice; the location and timing of the interaction; the vis-
ible presence of weapons on the officer; and the questions asked. See Beasley, 761 A.2d at 624.

If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity
is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may con-
duct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light of
his experience, that criminal activity may be afoot). Moreover, as set forth in Packacki, “[i]f, during this stop, the officer observes
conduct which leads him to believe the suspect may be armed and dangerous, the officer may pat down the suspect’s outer gar-
ments for weapons. If no weapons are found, the suspect is free to leave if the officer concludes he is not involved in any criminal
activity.” Id.

As set forth in Commonwealth v. Spencer, 735 A.2d 673, 677 (Pa. 1999), the Supreme Court explained

Pennsylvania courts recognize that under limited circumstances police are justified in investigating a situation, so long
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as the police officers reasonably believe that criminal activity is afoot. Commonwealth v. Melendez, 544 Pa. 323, 676 A.2d
226, 228 (Pa. 1996); see also Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 (Pa. 1992)(rejecting any expansion
of the Terry exception to probable cause). In order to demonstrate reasonable suspicion, the police officer must be able
to point to specific and articulable facts and reasonable inferences drawn from those facts in light of the officer’s expe-
rience. Jackson, 698 A.2d at 573 (citing Terry, 392 U.S. at 27). Case law has established that certain facts, taken alone, do
not establish reasonable suspicion. Commonwealth v. Matos, 543 Pa. 449, 672 A.2d 769 (Pa. 1996)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Dewitt, 530 Pa. 299, 608 A.2d 1030 (Pa. 1992)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Kearney, 411 Pa. Super. 274, 601 A.2d 346 (Pa. Super. 1992)(mere
presence in a high crime area does not warrant a stop). However, a combination of these facts may establish reasonable
suspicion. Terry v. Ohio, 392 U.S. at 22 (innocent facts, when taken together, may warrant further investigation);
Commonwealth v. Riley, 715 A.2d 1131, 1135 (Pa. Super. 1998) (“a combination of circumstances, none of which alone
would justify a stop, may be sufficient to achieve a reasonable suspicion”).

Particularly germane to this case, in Commonwealth v. Parker, 957 A.2d 311, 314-315 (Pa.Super. 2008), the Superior Court noted:

When a police officer lawfully stops a motorist for a violation of the Pennsylvania Motor Vehicle Code, the officer is
permitted to ask the driver to step out of the vehicle “as a matter of right.” Commonwealth v. Wilson, 2007 PA Super 175,
927 A.2d 279, 284, (Pa. Super. 2007), citing, Pennsylvania v. Mimms, 434 U.S. 106, 98 S. Ct. 330, 54 L. Ed. 2d 331 (1977).
During this investigatory stop, the officer can pat-down the driver “when the officer believes, based on specific and artic-
ulable facts, that the individual is armed and dangerous.” Commonwealth v. Stevenson, 2006 PA Super 38, 894 A.2d 759,
772 (Pa. Super. 2006), appeal denied, 591 Pa. 691, 917 A.2d 846 (2007), citing, Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20
L. Ed. 2d 889 (1968); Commonwealth v. Hicks, 434 Pa. 153, 253 A.2d 276 (1969); Commonwealth v. Robinson, 410 Pa.
Super. 614, 600 A.2d 957, 959 (1991), appeal denied, 533 Pa. 599, 617 A.2d 1273 (1992). Such pat-downs, which are per-
missible “without a warrant and on the basis of reasonable suspicion less than probable cause, must always be strictly
limited to that which is necessary for the discovery of weapons” that might present a danger to the officer or those near-
by. Commonwealth v. Ingram, 2002 PA Super 405, 814 A.2d 264, 269 (Pa. Super. 2002) (quotation omitted), appeal denied,
573 Pa. 671, 821 A.2d 586 (2003). When assessing the validity of a pat-down, “we examine the totality of the circum-
stances…giving due consideration to the reasonable inferences that the officer can draw from the facts in light of his
experience, while disregarding any unparticularized suspicion or hunch.” Wilson, 927 A.2d at 284 (citation omitted).

In Parker, the Superior Court affirmed a search under similar circumstances to those in this case. The facts of Parker demon-
strated that police officers observed the driver of a vehicle make furtive movements reaching down to his right and to his left. The
driver’s shoulders were dipping from side to side as if he was trying to hide something. Based on the officer’s opinion, he feared
that his safety was in jeopardy and that the defendant may have been trying to conceal a weapon. The pat-down search of the driv-
er yielding a firearm was deemed lawful. See also Commonwealth v. Wilson, 927 A.2d 279, 284-285 (Pa.Super. 2007)(after the offi-
cer stopped and pulled behind the defendant, he observed him “looking into his rear view and side mirrors and his “shoulders and
stuff” were moving around.” The defendant’s “suspicious gestures and movements, in conjunction with the fact that he placed his
hands inside his coat pocket as if he were reaching for something, could lead officer to reasonably conclude that his safety was in
jeopardy.”); Commonwealth v. Mack, 953 A.2d 587 (Pa. Super. 2008) (the officer could have reasonably concluded that his safety
was in jeopardy and so was justified in subjecting the defendant to a Terry frisk based on the defendant’s “reaching movements in
the vehicle while the officer approached,” coupled with the time of day, the defendant’s nervousness, and his lack of proper iden-
tification); Commonwealth v. Murray, 936 A.2d 76, 77 (Pa. Super. 2007) (the officer articulated sufficient facts to lead him to con-
clude the defendant could have been armed and dangerous due to his “excessive movement inside the vehicle,” in addition to the
hour of night and the fact that the neighborhood was a well-known narcotics area).

The facts of this case establish that the detectives were permitted to conduct a pat-down search of the defendant. At the time
the officers approached the defendant’s SUV about the motor vehicle violation, they observed the defendant attempting to shove
something into the rear waistband area of his pants. The detectives, based on their training, had a reasonable suspicion that the
defendant may have been armed. Even after the defendant exited the SUV, the defendant continued to move toward this same area
and the defendant “jammed” his hands into his pockets, causing his pants to fall down. Once the pants were down, detectives plain-
ly observed the crack cocaine in the defendant’s pants. These activities clearly provided the requisite facts sufficient to support
the investigatory detention and the detectives’ lawful observation of the crack cocaine. See Commonwealth v. McCree, 924 A.2d
621 (Pa. 2007). (Pursuant to the plain view doctrine, the warrantless seizure of a piece of evidence is justified when (1) the officer
is at a lawful vantage-point, (2) the incriminating character of the object is immediately apparent, and (3) the officer has a lawful
right of access to the object). Accordingly, consistent with the above authority, the interaction between the detectives and the defen-
dant did not violate defendant’s constitutional rights. The pat-down search of the defendant was lawful and the discovery and
seizure of the narcotics was legal. The suppression motion was properly denied.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: October 26, 2010
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Mifflin Energy Corp. v. Atlas America, LLC
Preliminary Injunction—Standard of Review—Contract Interpretation

No. GD 10-007048. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—October 14, 2010.

OPINION
I. SUMMARY

Plaintiff Mifflin Energy Corp. (“Mifflin”) owns oil and gas leases on approximately 3,000 acres of land in Greene County,
Pennsylvania (the “Property” or the “Area of Interest”). The pivotal issue in this case is the date upon which Defendant Atlas
America, LLC (“Atlas”) exercised its option to trigger a drilling obligation provision of the parties’ Joint Venture Agreement (the
“JVA”).

Mifflin has not proven that it is entitled to a preliminary injunction to require Atlas to forfeit its rights to drill Marcellus Shale
natural gas wells pursuant to the JVA. Mifflin has not demonstrated any irreparable harm that would result from the denial of
injunctive relief. Mifflin has not demonstrated that it is likely to succeed on the merits of its case that it lawfully terminated the JVA.

II. PROCEDURAL BACKGROUND
On April 7, 2010, Mifflin filed its Complaint for Declaratory Judgment requesting that the Court enter judgment as follows:

(a) declaring that the JVA was lawfully terminated by Mifflin by its January 12, 2010 written notice to Atlas; (b) preliminarily
and permanently enjoining Atlas from pursuing development or drilling of wells on the Property; (c) awarding costs to plaintiff
for fees and expenses incurred in bringing this action; and (d) granting such other relief as the Court deems to be appropriate.
Mifflin filed its Motion for Special and/or Preliminary Injunction on April 9, 2010. On April 22, 2010, the Court entered its Order
memorializing the parties’ stipulated stay regarding this action. On May 25, 2010, filed its Brief in Support of Motion for
Preliminary Injunction requesting that Atlas be preliminarily enjoined from entering or performing any activities to develop or
drill wells on the Area of Interest, with the exception of work related to Atlas’s operation of wells previously drilled or developed
pursuant to the JVA.

On June 1, 2010 and June 2, 2010, the taking of testimony and the introduction of documentary evidence occurred during a hear-
ing on Mifflin’s Motion for Preliminary Injunction before this Court. The preliminary injunction hearing was transcribed to create
the record containing the notes of transcript of the courtroom proceedings held on June 1, 2010 and June 2, 2010.1 At the hearing,
Robert Clay, the President of Mifflin, testified on behalf of the Plaintiff. (N.T. at 18 - 134). Defendant’s hearing witnesses includ-
ed: (a) Sherwood Lutz, senior project geologist for Atlas, (N.T. at 135 - 163); (b) Dawn Law, contract analyst for Atlas, (N.T. at 164
- 173); (c) Donna Hardy, director of land for Atlas, (N.T. at 174 - 277); (d) Renee Anderson, Esq., Director of Title Administration
for Atlas, (N.T. at 278 - 292)2; and (e) Stefan Keplinger, project manager for Atlas. (N.T. at 293 - 341). Plaintiff also designated the
deposition testimony of Michael Hartzell, Vice President of Land and Business Development for Atlas, in support of its Motion for
Preliminary Injunction. (N.T. at 341).

On July 12, 2010, the parties filed a Joint Praecipe to File Exhibits Offered at the June 1 and 2, 2010 Hearing on the Motion for
Preliminary Injunction. On July 13, 2010, upon consideration of the parties’ submissions, respective responses thereto, along with
the entire record in this action, this Court entered its Order denying Mifflin’s Motion for Preliminary Injunction. On August 6,
2010, Mifflin filed a timely Notice of Appeal.

On August 19, 2010, as directed by this Court, Mifflin filed its Statement of Matters Complained of on Appeal. This Opinion sets
forth reasonable grounds for why the matters complained of on appeal have no merit.

III. FACTUAL BACKGROUND
The Area of Interest consists of five leases in the eastern Greene County townships of Greene and Jefferson (the Yareck Lease,

the Willis Lease, the Bunner Lease and the two Hartley Leases) and fourteen leases in the western Greene County townships of
Washington and Whitely. (Exhibit C to Exhibit 10 (“JVA”)). Mifflin had the opportunity to participate in each well that was to be
drilled by investing in and sharing in the profits. (JVA, Paragraphs 2.2; 3.1). Specifically, Paragraph 2.2.1 of the JVA set forth the
Well Proposal participation notice requirements for wells to be drilled which states as follows:

2.2 Wells to be Drilled

2.2.1 Identification of Wells; Interest of Joint Ventures. Subject to Paragraph 2.3.1, ATLAS shall have the exclusive
right to propose the number and location of Well(s) to be drilled pursuant to this Agreement. ATLAS shall notify MIF-
FLIN in writing of any Well that ATLAS intends to drill in the Area of Interest. The notice shall identify the location
of the Well and shall be accompanied by (i) a title opinion as set forth in Paragraph 2.5 hereof, (ii) a plat for such Well,
and (iii) an Authorization for Expenditure (“AFE”) for such Well, setting forth the estimated costs as provided in
Paragraph 4.1 of this Agreement. MIFFLIN shall notify ATLAS whether it elects to participate in a Well not more than
thirty (30) days following the receipt by MIFFLIN of the foregoing notice from ATLAS. The notice from MIFFLIN
shall specify the percentage amount of its participation, which may not exceed ten percent (10%) of the Working
Interest. The Participation Percentage elected by MIFFLIN shall be its Interest in such Well. If Mifflin does not noti-
fy ATLAS of its election in a Well within the thirty (30) day notice period described above, MIFFLIN will be deemed
as electing not to participate in the drilling of such Well. The Interest of Atlas in such Well shall be the difference
between 100% and the Participation Percentage elected by MIFFLIN for such Well. No Well(s) may be proposed by
ATLAS prior to the payment of the acreage bonus of $120 per acre as set forth in Paragraph 2.7 (i).

(JVA, Paragraph 2.2.1). In exchange for the exclusive right to drill Marcellus Shale natural gas wells on the Area of Interest, Atlas
agreed to pay Mifflin a bonus payment of $120 per acre, a “spud” or “site” fee of $10,000 for each Vertical Well drilled and $20,000
for each Horizontal Well drilled. (JVA, Paragraph 2.7).

The JVA set forth the specific schedule of Atlas’ drilling obligations in Paragraph 2.3.1:

2.3 Drilling

2.3.1 Drilling Schedule

(i) ATLAS shall drill not less than one Well in the Area of Interest during the calendar year 2008. If no Well is drilled
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during 2008 MIFFLIN shall have the rights as set forth in Paragraph 2.3.2.

(ii) Within six months of the completion of drilling of a Well, as referred to in Paragraph 2.3.1(i), ATLAS must notify
MIFFLIN of its intent to drill additional Well(s) in the Area of Interest. If ATLAS does not so notify MIFFLIN within
such six month period, MIFFLIN shall have the rights set forth in Paragraph 2.3.2.

(iii) If ATLAS notifies MIFFLIN that it elects to drill additional Wells in the Area of Interest, it must not drill less than
two (2) Vertical Wells or one (1) Horizontal Well in each twelve (12) month period following the point at which such notice
has been given. If ATLAS does not drill at least two (2) Vertical Wells or one (1) Horizontal Well in the Area of Interest
during each subsequent twelve (12) month period, MIFFLIN shall have the rights as set forth in Paragraph 2.3.2.

(iv) For Purposes of this Agreement, a Well shall be deemed to be drilled if the spud of the Well has occurred within
the relevant period.

(JVA, Paragraph 2.3.1). According to this Drilling Schedule, Atlas had an obligation to drill at least one well in 2008 and, if Atlas
chose to pursue development of the Area of Interest, additional wells in the future upon appropriate notice and within specific
periods.

As an initial matter, there is no dispute that Atlas complied with Paragraph 2.3.1(i) of the JVA because Atlas “spudded” its first
well, the Willis 24 Well, on the Area of Interest on December 15, 2008. (N.T. at 37). A “spud” of the well occurs upon the actual ini-
tiation of drilling, as opposed to preparation for drilling. (Id.). The next section of the Drilling Schedule, 2.3.1(ii), provides: “Within
six months of the completion of drilling of a Well, as referred to in Paragraph 2.3.1(i), ATLAS must notify MIFFLIN of its intent to
drill additional Well(s) in the Area of Interest…” The JVA defines “Completion of Drilling of a Well” as follows:

“Completion of Drilling of a Well” means the date upon which all of the following have been completed on a Well: drilling,
logging, casing and cementing.

(JVA, Paragraph 1.4).

Atlas “completed the drilling” of Willis 24 on January 8, 2009. (N.T. at 39). Accordingly, as of that date, Atlas had the power to
give the notice described in Paragraph 2.3.1(ii) of “its intent to drill additional Well(s) in the Area of Interest” within six months,
or until July 8, 2009, to do so. As Ms. Hardy testified, the Drilling Schedule anticipated a six month period during which Atlas could
evaluate data and decide whether it wanted to drill additional wells pursuant to the JVA. (N.T. at 191).

Paragraph 2.3.2 provided that, if Atlas failed to meet any of Paragraph 2.3.1’s drilling requirements, Mifflin’s sole and exclu-
sive remedy was to terminate the Agreement as to the drilling of any future wells by Atlas. Mifflin contends that Atlas provided
notice of its intent to drill additional well(s) in the Area of Interest on January 20, 2009 via Dawn Law’s well proposal letter to
Robert Clay that provided the anticipated spudding date of the Willis 23 Well and an invitation to participate to Mifflin. The
January 20, 2009 well proposal letter stated, in pertinent part, as follows:

The anticipated spud date of the Willis #23 well is February 19, 2009. Enclosed are copies of the survey and AFE. The
title for the above-referenced track was mailed with Willis #24 on November 24, 2008.

Please indicate whether or not Mifflin intends to participate in the well with up to a 10 percent (10%) working interest.

(Exhibit 33). The Willis 23 Well proposal dated January 20, 2009 requests that Mifflin elect, within thirty days, to either “Not to
participate” or “To participate with _____% working interest” as required by Paragraph 2.2.1 of the JVA. (Id.)

During the hearing, Mr. Clay acknowledged that the proposal for the Willis 23 Well was, for all material purposes, identical to
the proposal for the Willis 24 Well, which he admitted could only be construed as a participation notice under Paragraph 2.2.1. (N.T.
at 114 - 116; Exhibit 11). Mr. Clay acknowledged that Paragraph 2.2.1 of the JVA does not place any limitations on the number of
wells or the timing of the wells that Atlas could propose other than two. The first limitation was that Atlas could not propose any
wells until it made an up-front payment to Mifflin of the acreage bonus of $120 per acre as set forth in Paragraph 2.7(i); and, in
fact, Mr. Clay acknowledged that Atlas did make that per-acreage payment in excess of $360,000 pursuant to that provision. (N.T.
at 110 - 111). The second limitation was that Atlas’s right to propose wells was subject to fitting the Drilling Schedule of Paragraph
2.3.1. (Id.).

Dawn Law, who drafted the Willis 23 Well proposal (Exhibit 33), and its companion, the Willis 24 Well proposal (Exhibit 11),
testified about the preparation of these documents. Dawn Law testified that she used the form well proposal that was designed to
comply with the Well Proposal provision only, and that she did not intend to implicate the Drilling Schedule provision when she
sent the well proposals. (N.T. at 172 - 173). Donna Hardy, Ms. Law’s supervisor who instructed Ms. Law to prepare the well pro-
posals, gave consistent testimony. They both testified that, to prepare the well proposals, they sat down together and went through
the provisions of Paragraph 2.2.1, making sure that the proposal tracked each of the requirements of that paragraph. (N.T. at 170
- 172, 252 - 253). They both testified that they did not intend for the well proposals to trigger the Drilling Schedule paragraph; and
neither of them referred to Paragraph 2.3.1 when preparing the well proposals. (N.T. at 172, 252 - 253).

When it came time to prepare the Willis 23 Well proposal, Ms. Hardy instructed Ms. Law to prepare a proposal equivalent to
the Willis 24 Well proposal. (N.T. at 172 - 173, 253). Ms. Law simply took the Willis 24 Well proposal and modified it to apply to the
Willis 23 Well. (N.T. at 172). Once again, neither of them referred to the Drilling Schedule paragraph, as neither intended to trig-
ger its provisions. (N.T. at 172 - 173, 254 - 255). When Ms. Law transmitted the Willis 23 Well proposal to Mifflin, she described it
as a “proposal for the Willis 23 well” – a reference to paragraph 2.2.1. (Exhibit 76; N.T. at 117). Mr. Clay’s correspondence demon-
strates that he, too, understood that the January 20, 2009 document was a well proposal. (Exhibit 76; N.T. at 118).

The documentation following the Willis 23 Well proposal also supports Atlas’s position and is inconsistent with Mifflin’s. Shortly
after the JVA was executed, Ms. Hardy prepared the Notice of New Land Contract, which describes Atlas’s obligations as “Drill
one well to objective depth (below base of elk) before 12/31/08; then after completion of first well six months to plan; then two ver-
tical or 1 horizontal well each 12 month period.” (Exhibit 9). Then, on April 14, 2009, she prepared a spreadsheet for Atlas’s oper-
ational team, which listed the drilling obligation date as August 20, 2010. (Exhibit 14). Ms. Hardy arrived at this August date by
assuming that Atlas would give the Drilling Schedule notice in August 2009, which was six months after the completion of the Willis
24 well in February 2009. (N.T. at 258 - 259). Ms. Hardy then added the twelve-month period from Paragraph 2.3.1(iii), bringing
the date to August 2010 for completion of the additional drilling. (N.T. at 259).
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As of April 14, 2009, Ms. Hardy understood that Atlas had not yet sent the Drilling Schedule notice. (N.T. at 258 - 259). She com-
municated that understanding to Mifflin the next day, April 15, 2009, when she instructed Ms. Law to send an e-mail to Mr. Clay
setting forth her understanding. (Exhibit 37). Accordingly, as of April 15, 2009, Mifflin understood that Atlas had not yet intended
to trigger the Drilling Schedule provision in paragraph 2.3.1(ii).

To the extent that Mr. Clay was uncertain about Atlas’s position on the obligation date following the exchange on April 15, 2009,
that uncertainty should have resolved when he received the June 3, 2009 notice letter from Ms. Hardy. (Exhibit 38). That letter
specifically asked Mifflin to “Please accept this letter as our formal notice that it is Atlas’s intent to continue drilling additional
wells in the area of interest. This notice is intended to satisfy Paragraph 2.3.1(ii) of our agreement.” (Exhibit 38).

Once Ms. Hardy received Mr. Clay’s response, saying that he understood the date to be January 2010, she did not immediately
advise Mr. Clay that Atlas disagreed with his position. (N.T. at 211, 263). Instead, she set out to determine whether Atlas could meet
Mr. Clay’s interpretation of the deadline. (N.T. at 259 - 260). When the Manager of Atlas’s Geology Department, Sherwood Lutz,
advised her that a January goal should not be a problem, Ms. Hardy decided that, in the interest of preserving what had appeared
to her to be a good working relationship with Mr. Clay, she would establish January as Atlas’s internal target date so as to avoid an
unnecessary conflict. (N.T. at 261 - 263).

Accordingly, Ms. Hardy revised Atlas’s internal target date on the operational spreadsheet to January 20, 2010. (N.T. at 260).
She did not, however, tell the operational team that the target date she was creating was a false deadline, because she wanted to
avoid the confusion of having multiple deadlines circulating, and because she knew that the team would be less motivated to meet
the January target date if they understood that it was not the true deadline. (N.T. at 262). As Ms. Hardy expected, that internal
target date was picked up and repeated on many internal documents throughout the project. (N.T. at 262). In fact, Mr. Keplinger
testified that the source of the date he used in the operational spreadsheets was Ms. Hardy’s summary. (N.T. at 304). Thus, the
internal Atlas documents listing January 20, 2010 as the deadline do not indicate that Atlas had abandoned its legal rights under
the JVA.3

The June 3, 2009 letter was followed by another response from Mr. Clay and then a phone call between Mr. Clay and Ms. Hardy.
(Exhibit 17; N.T. at 265). During the phone call, Ms. Hardy advised Mr. Clay that Atlas still aimed to perform by January 2010.
(N.T. at 223). The evidence at the hearing established that Atlas would have been able to perform by the January 20, 2010 false
deadline, thereby avoiding this dispute altogether as originally planned, had it not encountered various difficulties related to the
Yareck parcel, including locating and communicating with Mr. Conrad Gall, an uncooperative surface owner. (N.T. at 65 - 66, 158
- 159, 308 - 309, 329). As Atlas project manager Mr. Keplinger testified, there were other difficulties related to the Yareck tract
such as obtaining access, Department of Environmental Protection (“DEP”) permits and a concern of locating the gas well too
close to a major source of water for the surface owner’s livestock. (N.T. at 314 - 315, 328 - 330).

Atlas has spent considerable resources toward the development of the Area of Interest, including developing, engineering and
permitting work related to the Yareck tract. (N.T. at 309 - 310, 327 - 331). At the time of the preliminary injunction hearing, Atlas
had obtained all of the permits needed to drill two horizontal wells on the Yareck tract and was ready to begin developing these
additional wells. (N.T. at 334).

The evidence at the hearing established that Atlas was prepared to meet the June 3, 2010 drilling obligation date. (N.T. at 334).
Thus, this dispute is limited to the 4 ½ month period between January 20, 2010 and June 3, 2010. Mr. Clay testified that the only
harm Mifflin would suffer by virtue of this delay is the interest for that 4½ month period on the $20,000 drilling fee and the inter-
est on the royalties from the new well. (N.T. at 131 -132).

IV. DISCUSSION
A. Standard of Review
Our Supreme Court of Pennsylvania has set forth the standard of review of an appeal from the grant or denial of a preliminary

injunction as follows:

As an initial matter, we restate here that, in general, appellate courts review a trial court order refusing or granting
a preliminary injunction for an abuse of discretion. Maritrans GP, Inc. v. Pepper, Hamilton & Scheetz, 529 Pa. 241, 602
A.2d 1277, 1286-87 (1992); Bloomingdale’s By Mail, Ltd. v. Dep’t of Revenue, 513 Pa. 149, 518 A.2d 1203, 1204 (1986). We
have explained that this standard of review is to be applied within the realm of preliminary injunctions as follows:

[W]e recognize that on an appeal from the grant or denial of a preliminary injunction, we do not inquire into the mer-
its of the controversy, but only examine the record to determine if there were any apparently reasonable grounds for
the action of the court below. Only if it is plain that no grounds exist to support the decree or that the rule of law relied
upon was palpably erroneous or misapplied will we interfere with the decision of the [trial court].

(citation omitted). This Court set out the reasons for this highly deferential standard of review almost a hundred years ago:

It is somewhat embarrassing to an appellate court to discuss the reasons for or against a preliminary decree, because
generally in such an issue we are not in full possession of the case either as to the law or testimony-hence our almost
invariable rule is to simply affirm the decree, or if we reverse it to give only a brief outline of our reasons, reserving
further discussion until appeal, should there be one, from final judgment or decree in law or equity.

Hicks v. Am. Natural Gas Co., 207 Pa. 570, 57 A. 55, 55-56 (1904)….

In ruling on a preliminary injunction request, a trial court has “apparently reasonable grounds” for its denial of relief
where it properly finds that any one of the following “essential prerequisites” for a preliminary injunction is not satis-
fied. See Maritrans GP, 602 A.2d at 1282-83 (requirements for preliminary injunction are “essential prerequisites”);
County of Allegheny v. Commonwealth, 518 Pa. 556, 544 A.2d 1305, 1307 (1988) (“For a preliminary injunction to issue,
every one of the [ ] prerequisites must be established; if the petitioner fails to establish any one of them, there is no need
to address the others.”).

Summit Towne Centre, Inc. v. Shoe Show of Rocky Mount, Inc. 573 Pa. 637, 645-647, 828 A.2d 995, 1000 - 1001 (2003).

B. Preliminary Injunction Essential Prerequisites
As the Supreme Court of Pennsylvania reiterated in Warehime v. Warehime, 580 Pa. 201, 860 A.2d 41 (2004) (citing

Summit Towne Centre, Inc. v. Shoe Show of Rocky Mount, Inc., supra, at 828 A.2d at 1001), there are six “essential prerequisites”
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that a party must establish prior to obtaining preliminary injunctive relief:

The party must show: 1) that the injunction is necessary to prevent immediate and irreparable harm that cannot be ade-
quately compensated by damages; 2) that greater injury would result from refusing an injunction than from granting it,
and, concomitantly, that issuance of an injunction will not substantially harm other interested parties in the proceedings;
3) that a preliminary injunction will properly restore the parties to their status as it existed immediately prior to the
alleged wrongful conduct; 4) that the activity it seeks to restrain is actionable, that its right to relief is clear, and that the
wrong is manifest, or, in other words, must show that it is likely to prevail on the merits; 5) that the injunction it seeks is
reasonably suited to abate the offending activity; and, 6) that a preliminary injunction will not adversely affect the pub-
lic interest.

Id., 860 A.2d at 46-47. (citation omitted).
The burden of proof is on the party who requested the preliminary injunctive relief. Id. As a result, a difficult burden of proof

is placed on the party appealing the denial of preliminary injunctive relief. Here, this Court has evaluated each of the preliminary
injunction prerequisites. We find that Mifflin has not met its burden of proving each and every element necessary to establish enti-
tlement to preliminary injunctive relief. (See, Order of Court entered on July 13, 2010).

1. Immediate and Irreparable Harm Not Adequately Compensated by Damages
Mifflin has not met its burden of proving immediate and irreparable harm absent the remedy of entry of preliminary

injunctive relief. It appears that no remedy is appropriate in this matter because the June 3, 2010 deadline had not expired when
the Court entered its April 21, 2010 Order memorializing the parties’ stipulated stay. Even assuming that Mifflin had offered clear
evidence that January 20, 2010 was the obligation date, rather than June 3, 2010, the remedy here would be to make Mifflin whole
for the short delay, limited to the 4 ½ month period between January 20, 2010 and June 3, 2010. The amount of such damages could
be estimated by stipulation of the parties, or by proposed calculations submitted to the Court. Alternatively, and perhaps most accu-
rately, the precise amount could be determined after Atlas drills the next well and the actual royalties are known.

2. Balance of the Harms
Under these facts, it is reasonable to conclude that a balance of the hardships tips in favor of denying preliminary injunc-

tive relief.

3. Status Quo
Mifflin does not face immediate and irreparable harm in the absence of an injunction to preserve the status quo until the

final hearing on the merits of this case can be heard and decided. The denial of the preliminary injunction does not alter the sta-
tus quo. The status quo is this: Atlas is able to drill Marcellus Shale natural gas wells pursuant to the JVA, able plan to move for-
ward with the development of the remainder of the Area of Interest acreage and able to generate royalties from the gas in the
Marcellus Shale in those properties. Mifflin is the party who attempted to change the status quo by contributing disarray and
uncertainty to Atlas’s drilling plans in unlawfully terminating the JVA and then asking the Court to declare that they had a legal
right to do so.

The reasoning of our Supreme Court in Hicks v. American Natural Gas Co. 207 Pa. 570, 57 A. 55, (1904), reversing the chancel-
lor’s award of a preliminary injunction that restrained defendant from in any way entering upon land subject to an oil and gas lease,
is applicable here:

[T]he preliminary injunction does not maintain the status quo. The defendant has sunk one costly well, has cased it, and
has piped the gas therefrom to its mains; is now supplying its patrons, the public; was about to sink another well under
its contract with the [common grantors]; has all its costly machinery ready for operation at the proper point. Its entire
business is suddenly stopped by the strong arm of the chancellor. By delaying injunction until final hearing, plaintiff prac-
tically would have lost nothing. Defendant substantially loses everything it hoped to gain by its contract, and all it has
gained by its large expenditure at that location. Its customers cannot wait a year or more for the event of a lawsuit; it
must at once seek another field to obtain its product, involving, perhaps, the duplication of its structure and machinery.
The plaintiff thus accomplishes at once, and for the time being, all he could have got by final decree. It is extremely doubt-
ful if that decree were in defendant’s favor if it could ever be put in the same situation as before the injunction. Therefore
the preliminary injunction was improvident.

Id., 57 A. at 57.

4. Likelihood of Success on the Merits
For the reasons set forth, Mifflin is not likely to prevail on the merits at the permanent injunction phase of this proceed-

ing. There is no dispute that the Drilling Schedule required Atlas to drill two vertical wells or one horizontal well in the Area of
Interest within twelve months of providing notice under Paragraph 2.3.1(ii) of its intent to drill additional well(s) in the Area of
Interest. However, the parties fundamentally disagree as to the factual issue of when Atlas provided notice under Paragraph
2.3.1(ii). Mifflin believes that it is justified in construing these two identical notices differently based on its contention that Atlas
could not drill the Willis 23 Well until it triggered the Drilling Schedule notice under Paragraph 2.3.1. However, Mifflin’s argument
is not based on actual language in the JVA, but is instead based on language that Mifflin asks the Court to read into the JVA. The
record reveals that it would not have made sense for Atlas to trigger the Drilling Schedule provision in January 2009. Atlas would
have gained nothing by triggering the Drilling Schedule provision in January because that would have unnecessarily and substan-
tially accelerated its drilling obligation date without receiving any benefit. We find that the actual requisite notice did not occur
until Donna Hardy sent the notice letter on June 3, 2009 to Robert Clay which specifically invoked the Drilling Schedule notice
provision under Paragraph 2.3.1(ii) of the JVA by stating: “This notice is intended to satisfy Paragraph 2.3.1(ii) of our agreement.”
Thus, in marked contrast to the Willis 23 Well proposal, the language on the face of the June 3, 2009 letter left no doubt that it was
intended to satisfy the Drilling Schedule notice requirement in Paragraph 2.3.1(ii) of the JVA. Although nothing in the JVA pre-
vented a single notice from operating as both the 2.3.1(ii) notice of intent to drill additional wells and the invitation to participate
contemplated in Section 2.2.1, the evidence supports Atlas’s position that the January 20, 2009 participation notice was not meant
to be Atlas’s 2.3.1(ii) notice of intent to drill additional wells. There is no provision in the JVA that prohibited Atlas from drilling
wells on Mifflin acreage prior to providing the Drilling Schedule notice set forth in Paragraph 2.3.1(ii).
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The interpretation of a contract is a matter of law for the Court to decide. Quinn v. Bupp, 955 A.2d 1014, 1017 (Pa. Super. 2008).
A reasonable interpretation of the JVA favors Atlas’s position that Section 2.3.1 contains only minimum drilling requirements. It
does not establish any maximum drilling limits. To add the drilling limitations that Mifflin advocates into Section 2.3.1 would be
to improperly alter the JVA. In other words, Mifflin bases its argument on a limitation in the JVA that does not actually exist.
Mifflin is not entitled to overcome the absence of a limitation in Section 2.3.1 by asking the Court to rewrite into Section 2.3.1 lim-
itations that the parties did not themselves include. See, Steuart v. McChesney, 498 Pa. 45, 444 A.2d 659, 662 (1982) (“It is not the
province of the court to alter a contract by construction or to make a new contract for the parties; its duty is confined to the inter-
pretation of the one which they have made for themselves, without regard to its wisdom or folly.”).

5. Reasonably Suited to Abate the Offending Activity
The relief sought was not reasonably suited to abate the allegedly offending activity. To the contrary, the relief sought was

extreme.

6. Public Interest
There is no reason to believe that a denial of the preliminary injunction in this case adversely affects the public interest.

V. CONCLUSION
For the reasons set forth above, the Court properly denied Mifflin’s Motion for Preliminary Injunction.

BY THE COURT:
/s/Ward, J.

Dated: October 14, 2010

1 A court reporter transcribed the notes of transcript of the preliminary injunction hearing, hereinafter cited to as “N.T. at ___”.
2 Mifflin complains on appeal that this Court erred by admitting testimony of Renee Anderson that it argues involved her opinion
of title issues. However, this Court does not rely on and need not rely on any objected to testimony of Ms. Anderson in reaching its
decision to deny Mifflin’s Motion for Preliminary Injunction.
3 Mifflin’s attempted to use Atlas’s privilege log to infer the substance of privileged legal advice that Atlas’s in-house counsel gave
to Atlas employees. (Exhibit 72; N.T. at 228 - 242). This was clearly an appropriate situation to invoke the attorney work product
privilege, because the only motivating purpose underlying the creation of Atlas’s privilege log was its preparation for this litiga-
tion. Accordingly, this Court appropriately granted Atlas’s request that its privilege log be excluded, and that all testimony pertain-
ing to it be stricken from the record. (See, Order of Court entered on July 13, 2010).

Harriet Winter, a minor by Fiona Winter, her parent and natural guardian and
Fiona Winter, as parent and natural guardian of Harriet Winter, a minor v.
City of Pittsburgh, Forest City Enterprises, Inc. and Commonwealth of PA

Department of Conservation and Natural Resources
Statement of Matters Complained Of—Pa.R.A.P. 1925(b)—Slip and Fall—Known and Obvious Danger—
Deferral of Summary Judgment While Discovery is Open

No. GD 07-27552. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Friedman, J.—October 27, 2010.

OPINION
Plaintiffs have appealed from two of this Court’s Orders which granted the Motions for Summary Judgment of all three

Defendants and which dismissed Plaintiffs’ Complaint as to all of them.
Oral argument on the Motions for Summary Judgment was heard by the undersigned on June 15, 2010. We orally granted sum-

mary judgment in favor of the Commonwealth of Pennsylvania and we memorialized that in a written Order dated June 21, 2010.
We took the Motions of Defendants City of Pittsburgh and Forest City Enterprises, Inc. under advisement. On July 20, 2010, we filed
a Memorandum and Order granting both of those Defendants’ Motions. On August 18, 2010, Plaintiffs filed their Notice of Appeal.

Before we reach the merits of the appeal, we must first note that there is a question as to whether Plaintiffs’ Statement of
Matters Complained Of In Accordance With Pa. R.A.P. 1925 has been properly filed of record.

On August 31, 2010, we entered an Order directing Plaintiffs to file a “Statement of Matters Complained of on Appeal and serve
it on the undersigned and the parties pursuant to Pa. R.A.P. 1925(b)(1), no later than 21 days from the date of this Order. Any issue
not properly included in a timely filed and served Statement shall be deemed waived.”

We received copies of Plaintiff ’s Amended Notice of Appeal and “Statement Of Matters Complained Of In Accordance With Pa.
R.A.P. 1925.” The two documents were accompanied by a cover letter dated September 15, 2010, addressed to the Chief Clerk’s Office
of the Commonwealth Court of Pennsylvania, at what appears to be its correct current address, with the undersigned and other coun-
sel on the case cc’d. The cover letter indicates that the Statement is in response to the trial court’s August 31, 2010 Order, and requests
that the Clerk of the Commonwealth Court file the originals. However, Plaintiffs’ Statement of Matters does not seem to be noted on
the Commonwealth Court’s docket as viewed on its website, so it is unclear whether the Statement was docketed or not.

In addition, Plaintiffs’ Statement of Matters is not shown on the trial court’s docket. Pa. R.A.P. 1925(b) provides in pertinent part:

(b) Direction to file statement of errors complained of on appeal; instructions to the appellant and the trial court. - If
the judge entering the order giving rise to the notice of appeal (“judge”) desires clarification of the errors complained of
on appeal, the judge may enter an order directing the appellant to file of record in the trial court and serve on the judge
a concise statement of the errors complained of on appeal (“Statement”).
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(1) Filing and service. – Appellant shall file of record the Statement and concurrently shall serve the judge. Filing of
record and service on the judge shall be in person or by mail as provided in Pa. R.A.P. 121(a) and shall be complete
on mailing if appellant obtains a United States Postal Service Form 3817, Certificate of Mailing, or other similar
United States Postal Service form from which the date of deposit can be verified, in compliance with the requirements
set forth in Pa. R.A.P. 1112(c). Service on parties shall be concurrent with filing and shall be by any means of service
specified under Pa. R.A.P. 121(c).

The undersigned did receive a properly served copy of Plaintiffs’ Statement, so we will leave it to the Commonwealth Court to deter-
mine whether there is any problem posed by the non-docketing of the Statement in either the trial court or the Commonwealth Court.

We now turn to the substantive issues in the case. This is a personal injury case in which Plaintiff Harriet Winter, a minor who
was 16 years old at the time of the incident, alleges that she slipped and fell on the Station Square River Front Trail located in the
City of Pittsburgh. Plaintiff was a resident of Chesterfield, Missouri, and had come to Pittsburgh with her family to visit friends.
On the date of the incident, Plaintiff and her family parked in a parking lot adjacent to Station Square to ride the inclines up to
Mount Washington. The group used the Monongahela Incline to travel up the slope. After sightseeing, the group walked to the top
of the Duquesne Incline and used it to travel down the slope. They then crossed Carson Street and walked to a walkway known as
the River Front Trail.

As they walked on the River Front Trail, they observed that there was snow and ice on the trail. Plaintiff ’s mother, co-Plaintiff
Fiona Winter, cautioned the children to be careful because it was slippery. Plaintiff-minor was aware that she was walking on a
snow and ice covered walkway. The group continued on the trail toward the parking lot where their vehicle was parked. Plaintiff
slipped on the ice fell, injuring her left wrist.

In their Statement of Matters, Plaintiffs assert that the following rulings were erroneous:

(a) The ruling that Defendants did not owe Plaintiffs a duty as a matter of law pursuant to Carrender v. Fitterrer, 503 Pa.
178, 469 A.2d 120 (1983);

(b) The ruling that issues of material fact do not exist as to whether the danger was open and obvious “by Plaintiffs’ own
admission”;

(c) The ruling that, as a matter of law, reasonable minds could not differ regarding Defendants’ having no legal duty under
the circumstances to eliminate, prevent or otherwise warn Plaintiffs of the hazard;

(d) The ruling granting Defendants’ summary judgment despite Pa. R.C.P. 1035.2(1) when discovery was still open and
active and Defendant Forest City had been delinquent and deficient in answering Plaintiffs’ written discovery concern-
ing the tent adjacent to the area where Minor Plaintiff fell;

(e) The finding that “both the injured minor and her parent observed ice on the path yet chose to continue despite the
recognized hazard”; and

(f) All other subsidiary issues related to those mentioned above that led the Honorable Judith L. A. Friedman to grant the
underlying motions for Summary Judgment on the basis of Defendants lack of a legal duty argument.

The above Statements boil down to one issue, whether or not there were disputed material facts involving the Defendants’ duty
to the minor Plaintiff that would require the case to be submitted to a jury. The material facts on this issue were not disputed, so
we properly granted summary judgment in favor of the Defendants.

We note that the issue of whether or not “discovery was still open and active” is of no legal significance here, given Plaintiffs’
own version of what they saw (snow and ice, slippery conditions) and what they did (proceed anyway). Forest City’s inadequate
responses to any discovery questions would be irrelevant to Plaintiffs’ admitted awareness of the hazard they willingly attempted
to navigate.

The appeal is without merit and should be denied.

BY THE COURT:
/s/Friedman, J.

Dated: October 27, 2010

Commonwealth of Pennsylvania v. Elizabeth Shaver
DUI—Actual Control of Auto—Credibility of Witness

No. CC 200817589. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—October 15, 2010.

OPINION
The appellant, Elizabeth Shaver, (hereinafter referred to as “Shaver”), was convicted of two counts of driving under the influ-

ence of alcohol following a non-jury trial on May 18, 2009. A presentence report was ordered and on July 30, 2009, Shaver was sen-
tenced to six months probation, seven days of which were to be served through the intermediate punishment program, fined
$1,000.00, was to attend safe driving school and was also to have an alcohol evaluation performed by the probation office. Shaver
did not file post-sentence motions but elected to proceed with a direct appeal and was ordered to file a concise statement of mat-
ters complained of on appeal. In that statement Shaver maintains that the evidence was insufficient to establish that she was in
actual physical control of the movement of a motor vehicle; that this Court incorrectly applied facts in her case in making a deter-
mination that she was in actual control of the vehicle; that this Court misstated the testimony of one of the defense witnesses; and,
that this Court erred as a matter of law when it assumed facts that were not in the record. In order to understand these claims of
error, it is necessary that a brief review of the facts of Shaver’s case be made.
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On September 29, 2008, at approximately 3:00 a.m., Officer Rob Scheidlmeir, of the Pittsburgh Police Department was on rou-
tine patrol along Greentree Road when he came upon a white SUV that was running, had its lights on and appeared to be abutting
a utility pole, with the front half of the vehicle on the sidewalk adjacent to Greentree Road and the back half of the vehicle on
Greentree Road. Officer Scheidlmeir pulled up next to the driver’s side of the vehicle and shined his light into the vehicle and
observed a female with her head against the steering wheel who was facing to the right. Officer Scheidlmeir then backed up his
vehicle and repositioned it directly behind the white SUV and turned on his emergency lights and radioed his dispatcher that he
had come upon this vehicle. While he was passing on this information to his dispatcher, he noticed a white male walking down the
right-hand side of Greentree Road. Officer Scheidlmeir also noticed that the right, front passenger door was open.

Officer Scheidlmeir attempted to arouse the driver who seemed to be confused. After several attempts she acknowledged his
presence and put down the driver’s window. Officer Scheidlmeir asked her what happened and if she was injured. Shaver then
began to cry and said that her boyfriend had just choked her and she pulled down the bowtie that was around her neck and he
observed red necks on her neck. During this conversation she also advised Officer Scheidlmeir that she was driving in an effort to
get her boyfriend back in the car and that they had been in Tramp’s earlier in the evening where she had been drinking.

During his conversations with Shaver, he noticed that she had a strong odor of alcohol, that her eyes were glassy and bloodshot,
and that her speech was slurred. As a result of the information that he received from Shaver, that her boyfriend had attempted to
choke her, Officer Scheidlmeir radioed his Lieutenant and asked him to arrest the white male who was walking down Greentree
Road on the charge of domestic violence. When Shaver was told that her boyfriend was being arrested for assaulting her, she
became extremely irritable, started to swear at him and was totally uncooperative.

Officer Scheidlmeir had Shaver get out of the vehicle and in light of the topography of the area, decided that field sobriety tests
could not be safely done at this site. Officer Scheidlmeir also removed Lisa Bruce, the mother of Shaver’s boyfriend, Douglas
Bruce, from the back seat. When asked if she knew anything about the domestic violence allegation being made by Shaver, she
responded that as they were driving up Greentree Road her son reached across and choked her. Douglas Bruce was arrested on
the charge of domestic violence and Shaver was taken to Zone 6 headquarters so that an intoxilizer could be administered. The
results of that test showed that she had a blood alcohol content of .174.

At the time of trial both Douglas Bruce and Lisa Bruce testified on Shaver’s behalf. Douglas Bruce testified that he took his moth-
er and Shaver to Tramp’s on October 28, 2008, to attend a Halloween party at that bar. He went to this party so that he could social-
ize with friends; however, he spent a good part of the evening acting as a bartender. When it was time to leave, Shaver got argumen-
tative because she did not want to leave the party. He further testified that he put Shaver in the front seat and put his mother in the
back seat. As they were proceeding up Greentree Road an argument ensued and continued to escalate to the point that Douglas
Bruce decided that he had to park the car and take a walk to cool off. He stated that he parked the car in front of a telephone pole,
turned the ignition off and then got out of the car and began walking up the right hand side of Greentree Road. At one point during
his walk, he turned, looked back and Shaver was yelling at him out of the driver’s door window and he continued to walk away from
the car. When Bruce was arrested by the police for domestic violence, he was handcuffed and placed in the back of a squad car,
which returned to the area where his vehicle was parked and he believed that it was in the same position that he left it.

Lisa Bruce, Douglas Bruce’s mother, also testified. Lisa Bruce testified that on October 28, 2008, she went to Tramp’s to see her
son work with his friends. She stated that they had a very pleasant evening and that Shaver had been drinking and became argu-
mentative when it was time to leave. This argument escalated once Shaver was placed in the front passenger seat. Shaver became
more abusive toward Douglas Bruce and the argument got to a point where Douglas Bruce parked the car against the utility pole
and left so that he could cool off. When Douglas Bruce left Shaver got hysterical and was crying. She then jumped the console in
the car so that she could move from the front passenger seat to the driver’s seat, at which point in time she put down the power
window and continued to yell at Douglas Bruce.

When Officer Scheidlmeir arrived and was trying to determine what had happened, she told him that Douglas Bruce and Shaver
had a fight. She does not recall how many hands Douglas Bruce put upon Shaver and in fact does not believe that she said that
Douglas Bruce choked her but, rather, that they got into a fight. While she maintained that the passenger door was never opened,
she did acknowledge that the lights were on.

Shaver’s first claim of error is that the evidence was insufficient to support the verdict that was rendered in this case. In this
regard Shaver maintains that the Commonwealth did not prove beyond a reasonable doubt the elements of the offense charged
since she produced two witnesses who testified that she never drove the vehicle and that the only person who did drive that vehi-
cle was Douglas Bruce. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court
set forth the standard for review when a claim is raised by an appellant that the evidence was insufficient to support the verdicts.

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the suf-
ficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two chal-
lenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the double
jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a sec-
ond trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
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Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different con-
clusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8th 1980).

In reviewing the evidence in the light most favorable to the Commonwealth as the verdict-winner, together with all of reasonable
inferences drawn therefrom, it is clear that the Commonwealth established all of the elements of the offenses charged in this case.
As this Court noted at the time that it rendered its verdicts, it rendered those verdicts based upon the credible evidence that was
presented. Officer Scheidlmeir presented that credible evidence. This Court did not find Douglas Bruce or Lisa Bruce to be cred-
ible with respect to the occurrences that took place on the night of the stop.

Douglas Bruce testified that he took Shaver and his mother to Tramp’s so that they could attend a Halloween part on the 28th
of October 2008, which eventually ended on the 29th of October 2008. Lisa Bruce testified that she went to see her son at work with
his friends. Although Douglas Bruce and Lisa Bruce testified that there was a verbal altercation between Douglas Bruce and
Shaver during the ride from Tramp’s, Douglas Bruce maintained that this argument never became physical whereas, Lisa Bruce
told the investigating police officer that Douglas Bruce had choked Shaver. Shaver’s statements to the police confirmed this fact
because not only did she tell the police that Douglas Bruce choked her, but she showed Officer Scheidlmeir the red marks on her
neck. Lisa Bruce did not recall how many hands her son put on Shaver and did not recall if she said that her son had choked her
Shaver but maintained that she used the word that they were in a fight, which she thought was inartfully used. Both Lisa Bruce
and Douglas Bruce testified that they went to Tramp’s to attend a Halloween party on October 28, 2008, and that party ended in
the early hours of the following morning on October 29. It is this testimony that cast extreme doubt on their credibility.

When Officer Scheidlmeir testified on direct examination, he stated that he was on routine patrol at approximately 3:00 on the
morning of September 29, 2008, when he cam upon a white SUV that was half on the sidewalk, half on the road, and abutting a util-
ity pole. Prior to any questions being asked, Shaver’s counsel attempted to correct the record by suggesting that the stop did not
occur on September 29 but, rather, on October 2. The problem with his statement and the testimony of Douglas Bruce and Lisa
Bruce was that the record in this case clearly indicates that Officer Scheidlmeir made the stop and subsequent arrest on September
29, 2008. Officer Scheidlmeir instituted this criminal proceeding by filing a criminal complaint that stated that the incident took
place on September 29, 2008 at 3:00 a.m. Officer Scheidlmeir swore to this complaint, which was filed on October 29, 2008, and the
issuing authority noted that the complaint was properly completed and verified on October 29, 2008. In the affidavit of probable
cause that was attached to that complaint, Officer Scheidlmeir stated that the alleged violation occurred on September 29, 2008.
The transcript prepared by the issuing magistrate also indicated that the date of arrest was September 29, 2008 and the date of the
issuance of the complaint was October 29, 2008.

This Court did not find Douglas Bruce and Lisa Bruce to be credible in this matter but, rather, believed the testimony present-
ed by Officer Scheidlmeir. In that testimony Officer Scheidlmeir testified that when he came upon the scene he saw Shaver in the
driver’s seat with her head on the steering wheel and that when he finally got her attention, she stated that her boyfriend had
choked her and she showed Officer Scheidlmeir the red marks on her neck and then stated that she was driving the car to get her
boyfriend back in the car.1 Officer Scheidlmeir also noted that the lights were on in the car, the engine was running and that the
right, front passenger door was open and that there was a white male walking await from the car on the sidewalk on the right side
of Greentree Road. It is clear that the credible testimony presented in this case was presented by Officer Scheidlmeir and as a
result of that testimony, it is clear that the Commonwealth established beyond a reasonable doubt the elements of the offense of
driving under the influence of alcohol.

Shaver next claim of error is that this Court did not properly apply the standard necessary for making a determination that an
individual was in actual control of the machinery or movement of a motor vehicle. Shaver was convicted of two counts of driving
under the influence of alcohol or a controlled substance, those being Section 3802(a)(1)2 and 3802(c)3, of the Pennsylvania Motor
Vehicle Code.

In Commonwealth v. Brotherson, 888 A.2d 901, 904-905 (Pa. Super. 2005), the Court was confronted with a similar claim that
there insufficient evidence to establish that the driver was in actual control of machinery or movement of the motor vehicle and
rejected that claim.

A challenge to the sufficiency of the evidence is a question of law, subject to plenary review. When reviewing a suf-
ficiency of the evidence claim, the appellate court must review all of the evidence and all reasonable inferences drawn
therefrom in the light most favorable to the Commonwealth, as the verdict winner. Evidence will be deemed to support
the verdict when it establishes each element of the crime charged and the commission thereof by the accused, beyond a
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reasonable doubt. The Commonwealth need not preclude every possibility of innocence or establish the defendant’s guilt
to a mathematical certainty. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Williams, 871 A.2d 254, 259 (Pa.Super.2005) (citations and quotation marks omitted).

At the time of Appellant’s offense, Section 3731 (now repealed) of Pennsylvania’s Motor Vehicle Code provided in
relevant part:

§ 3731. Driving under influence of alcohol or controlled substance

(a) Offense defined.-A person shall not drive, operate or be in actual physical control of the movement of a vehicle
in any of the following circumstances:

* * *

(4) While the amount of alcohol by weight in the blood of:

(i) an adult is 0.10% or greater;

* * *

75 Pa.C.S.A. § 3731(a)(4)(i). “The term ‘operate’ requires evidence of actual physical control of either the machin-
ery of the motor vehicle or the management of the vehicle’s movement, but not evidence that the vehicle was in motion.”
Commonwealth v. Johnson, 833 A.2d 260, 263 (Pa.Super.2003). “Our precedent indicates that a combination of the fol-
lowing factors is required in determining whether a person had ‘actual physical control’ of an automobile: the motor run-
ning, the location of the vehicle, and additional evidence showing that the defendant had driven the vehicle.”
Commonwealth v. Woodruff, 447 Pa.Super. 222, 668 A.2d 1158, 1161 (1995). A determination of actual physical control of
a vehicle is based upon the totality of the circumstances. Williams, supra at 259. “The Commonwealth can establish
through wholly circumstantial evidence that a defendant was driving, operating or in actual physical control of a motor
vehicle.” Johnson, supra at 263.

Here the Commonwealth established beyond a reasonable doubt that at the time that Officer Scheidlmeir came upon the scene,
Shaver was behind the wheel of Bruce’s SUV with the engine on and the lights on. In addition, the passenger door was open and
Douglas Bruce was seen walking on the sidewalk away from the car, which abutted the right side of Greentree Road. When Officer
Scheidlmeir attempted to determine what had happened to cause this vehicle to be parked half on the sidewalk and half on the
road, Shaver said that her boyfriend had choked her and showed the red marks on her throat to him. This statement was confirmed
by Bruce’s mother when Officer Scheidlmeir asked her what had happened. The vehicle obviously had been driven since every-
one had indicated that they were going home from spending an evening at Tramp’s. Finally, Shaver stated that she was driving to
get her boyfriend back in the car. It was obvious to Officer Scheidlmeir that Shaver was intoxicated as evidenced by a strong odor
of alcohol emanating from her, her glassy bloodshot eyes, and her slurred speech. His observation of her intoxication was con-
firmed by the blood alcohol test that was performed on her which indicated that she had a blood alcohol level of .174.

As previously noted, this Court did not find Douglas Bruce or Lisa Bruce to be credible and made the determination that Shaver
was guilty of these two counts of driving under the influence. This Court used both direct and circumstantial evidence to establish
the elements of the offenses charged and that she was in control of the machinery and movement of this motor vehicle since the
engine was on, the lights were on, she was behind the wheel, and stated that she was the driver.

Shaver’s next claim of error was that this Court made a material mistake of fact with respect to the testimony of Douglas Bruce
that it recounted that Bruce’s recollection that he had stopped and was turning around to go back to the car. In reviewing the tran-
script in this case it is clear that Mr. Bruce did indicate that he had stopped, he had turned, but he never went back to the car in
light of the fact that Shaver was continuing to be belligerent and argumentative to him and he turned and continued on his way
away from the vehicle. Even if this Court’s characterization of Bruce’s testimony was incorrect, it was de minimus since it had no
baring on the ultimate question that was involved in this case, as to whether or not Shaver was in actual control of the machinery
or movement of the vehicle. As previously noted, there is more than sufficient direct and circumstantial evidence that the
Commonwealth had established that fact beyond a reasonable doubt.

Shaver’s final contention of error is predicated upon her assertion that this Court assumed facts that were not in evidence when
rendering the verdicts in this case. In particular, Shaver claims that this Court introduced facts that were never presented to the
Court with respect to the electrical system of Douglas Bruce’s vehicle when it stated:

Obviously you have to close the door and you put the window down so you could talk to the police officer which means
one of two things, either you had to start the car back up and/or the vehicle was already running because even if you
turned off the car, there is still residual power to allow you to roll the window up or down. Once you open the door, you
break the circuit and it doesn’t matter.

Shaver also maintains that this Court erroneously concluded that the vehicle was still moving when the incident of domestic vio-
lence occurred between Shaver and Douglas Bruce. In her first claim Shaver has suggested that this Court interjected evidence as
to the operation of the electrical system in Douglas Bruce’s Jeep. The statement made by this Court did nothing more than to
explain the possible ways by which Shaver could have lowered the driver’s window when Officer Scheidlmeir was investigating
this occurrence. Officer Scheidlmeir had indicated that the lights were on and the engine was running and that the front seat pas-
senger door was open. Douglas Bruce and Lisa Bruce indicated that although the keys were in the ignition and that the lights were
on, the car was not running nor was the front seat passenger’s door open. There would have been sufficient electrical power to
lower the window since it was a power window as acknowledged by all parties which would permit Shaver to have lowered that
window. If the vehicle was not running and a door, either the driver’s door or the front seat passenger door had been opened, there
would not be sufficient residual electricity within the system to allow the driver to have lowered the driver’s window. The fact that
she was able to lower the window and that the front seat passenger’s door was open, provided support for Officer Scheidlmeir’s
observation that the front seat passenger’s door was open and the vehicle was running.

When this Court made those statements, it was doing nothing more than using its common sense and its practical experience.
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In Standard Jury Instruction 7054, a jury about to begin it’s deliberation is charged to consider all of the evidence and to use its
common sense and draw upon their everyday practical experiences in consideration how the evidence would lead them to discov-
ery of facts and how those facts, when viewed in the light of the Court’s charge, would lead them to an appropriate verdict. That
charge provides as follows:

Your decision in this case, as in every case you hear, is a matter of considerable importance. Remember that it is
your responsibility as jurors to perform your duties and reach a verdict based on the evidence as it was presented dur-
ing the trial. However, in deciding the facts, you may properly apply common sense and draw upon your own everyday,
practical knowledge of life as each of you has experienced it. You should keep your deliberations free of any bias or prej-
udice. Both the Commonwealth and the defendant have a right to expect you to consider the evidence conscientiously and
to apply the law as I have outlined it to you.

Since this Court was the fact-finder in a non-jury trial, it was doing nothing more than using its common sense and its practi-
cal experience in dealing with automobiles and how they operate when both running and not running. That being said, however,
the testimony in this case was that the vehicle was in fact running. Lisa Bruce testified that she stated that Shaver put down the
window in response to the police request and that the power was on. Douglas Bruce’s testimony that the power was off was good
only for the point in time up until he left the vehicle, as he was not there at the time that Officer Scheidlmeir interacted with Shaver. 

Shaver’s final contention that this Court erroneously concluded that the vehicle was in motion when Douglas Bruce choked
Shaver ignores all of the testimony that was presented in this case. Both Douglas Bruce and Lisa Bruce testified that they went to
Tramp’s to attend a party and they enjoyed themselves at that party, Shaver to the extent that she became intoxicated and did not
want to leave the party. As a result of her desire to stay at that party, an argument ensued between her and Douglas Bruce that con-
tinued once they were in the vehicle. At no time did anyone ever mention that while they were at the party Shaver was choked by
Douglas Bruce but, rather, both Douglas Bruce and Lisa Bruce testified that the argument between Shaver and Douglas Bruce
became more animated and heated to the point that Douglas Bruce felt that he had to leave the vehicle in order to cool down. When
Officer Scheidlmeir asked Shaver what was going on, she told him that her boyfriend had choked her. When Officer Scheidlmeir
interviewed Lisa Bruce, she also said that as the argument escalated in the car, that her son choked Shaver. Even her attempt to
minimize this occurrence when she could not remember how many hands he had placed on her or whether or not she had used the
word choke, she did acknowledge that she used the word fight. The logical and reasonable inference to be drawn from all of these
pieces of testimony was that the incident of domestic violence occurred inside the vehicle while Shaver was operating it. As with
all of her other claims of error, this claim is similarly without merit.

Cashman, J.

Dated: October 15, 2010

1 A.  I, at this time, asked her what was going on, if she was okay.

Q.  What did she say?

A.  She was like, she started crying. She stated my fucking boyfriend just choked me and she pulled down her bow tie she
had around her neck and had red marks.

Q.  At any point in time did she say her boyfriend was driving?

A.  No.

Q.  At any point in time did she say anyone other than her was driving?

A.  No. She said she was driving to get her crazy ass boyfriend back in the car.

Trial Transcript, page 12, lines 8-21.
2 (a) General impairment.—
(1) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a sufficient
amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in actual physical control of
the movement of the vehicle.
3 (c) Highest rate of alcohol.—An individual may not drive, operate or be in actual physical control of the movement of a vehicle
after imbibing a sufficient amount of alcohol such that the alcohol concentration in the individual’s blood or breath is 0.16% or high-
er within two hours after the individual has driven, operated or been in actual physical control of the movement of the vehicle.
4 See also, Commonwealth v. Einhorn, 911 A.2d 960 (Pa. Super 2006), where the instruction to the jury to use their common sense
and practical experience was approved by the reviewing Appellate Court.

Commonwealth of Pennsylvania v. Michael Givens
2nd PCRA—After-Discovered Evidence—Time Bar

No. CC 9916433, 200005984. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—October 25, 2010.

OPINION
The Defendant has appealed from this Court’s Order of July 23, 2010, which dismissed his Amended Post Conviction Relief

Petition without a hearing. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal
and, therefore, this Court’s Order must be affirmed.
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The Defendant was charged with Criminal Homicide,1 Criminal Conspiracy2 and a Violation of the Uniform Firearms Act –
Firearms Not to be Carried Without a License3 in relation to the shooting death of Rico Steele on November 6, 1999, on Path Way
in the Hazelwood section of the City of Pittsburgh. The Defendant was tried before this Court with a co-Defendant, his brother,
Curtis Johnson, and at the conclusion of the evidence the jury returned a verdict of guilty of first-degree murder and all other
charges. On June 19, 2000, the Defendant was sentenced to a term of life imprisonment, plus additional consecutive terms of
imprisonment of five (5) to ten (10) years and three and one half (3 ½) to seven (7) years. No Post-Sentence Motions were filed.

A direct appeal was taken to Superior Court and, on July 5, 2002, the judgment of sentence was affirmed. The Pennsylvania
Supreme Court denied allowance of appeal on December 27, 2002.

On November 30, 2003, the Defendant filed a pro-se PCRA Petition. Scott Coffey, Esquire, was appointed to represent the
Defendant, but after his review of the record, Mr. Coffey could find no meritorious issues and sought permission to withdraw pur-
suant to Commonwealth v. Turner, 544 A.2d 927 (Pa. 1988) and Commonwealth v. Finley, 550 A.2d 213 (Pa.Super. 1988). After giv-
ing the appropriate notice, this Court dismissed the Defendant’s PCRA Petition without a hearing. The Defendant initiated a direct
appeal, but the Superior Court later dismissed the appeal on March 15, 2005 for the Defendant’s failure to file a brief.

On April 30, 2010, the Defendant filed a second pro-se PCRA Petition, alleging a claim of after-discovered evidence. After
reviewing the record, this Court determined that the Defendant failed to satisfy the requirements of the after-discovered evidence
exception to the time limitation provisions of the Post Conviction Relief Act and gave notice of its intent to dismiss the Petition.
This Court considered the Defendant’s Response to the Notice of Intent to Dismiss and his subsequent Amended PCRA Petition;
however, neither was sufficient to supersede the time bar or necessitate an evidentiary hearing. On June 21, 2010, this Court dis-
missed the Defendant’s second PCRA Petition without a hearing. This appeal followed.

Pursuant to 42 PA.C.S.A. §9545(b), any and all PCRA Petitions, “including a second or subsequent petition, shall be filed with-
in one year of the date the judgment of sentence becomes final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment
of sentence became final on March 27, 2003, ninety (90) days after the Pennsylvania Supreme Court’s ruling, when he failed to
petition for certiorari to the United States Supreme Court. Therefore, in order to be timely, any PCRA Petitions should have been
filed by March 29, 2004. The instant Petition, filed on April 30, 2010, is well outside of that time limitation. However, the Defendant
has averred after-discovered exception to that time limitation.

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.

(b) Time for filing petition. – 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the date
the judgment became final, unless the petition alleges and the petitioner proves that:

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

42 Pa.C.S.A. §9545.
Our Courts have held that when raising claims of after-discovered evidence, the defendant “only has sixty days after the dis-

covery of the information to file his PCRA and he must plead and prove that the information could not have been discovered ear-
lier with the exercise of due diligence. Further, in order to prevail under the newly discovered evidence exception, Appellant must
plead and prove that the facts upon which the claim is predicated were unknown to him and could not have been ascertained ear-
lier by the exercise of due diligence…In addition, Appellant must show that these new facts constitute ‘exculpatory evidence’ that
‘would have changed the outcome of the trial if it had been introduced.’” Commonwealth v. Sattazahn, 869 A.2d 529, 534 (Pa.Super.
2005). See also Commonwealth v. Bonaccurso, 625 A.2d 1197, 1199 (Pa.Super. 2003).

On appeal, the Defendant argues that this Court erred in not finding an after-discovered evidence exception in relation to an
Allegheny County Homicide Department Supplemental Report dated November 17, 1999 documenting Detective McDonald’s
interview with the Defendant’s brother (and co-Defendant), Curtis Johnson, wherein Johnson admitted to be the individual who
fired the gun, as well as statements from Ernestine Thomas Murray, Derrick McDonald, Lori Chambers and his brother and co-
Defendant, Curtis Johnson. A careful review of the record reveals that all of these claims are meritless.

Reference to the record reveals that Johnson was always alleged to have been the shooter and that the Commonwealth pursued
a conspiracy and accomplice liability theory against Givens. The record further reveals that Detective McDonald testified regard-
ing the November 17, 1999 interview and Johnson’s confession, and the report was introduced into evidence. (See Trial Transcript,
Vol. 2, pp. 369-398). Inasmuch as the report in question was known to the Defendant at the time of trial and was, in fact, introduced
into evidence at trial, there is no possible argument that this statement could constitute after-discovered evidence for purposes of
the time limitation provisions of the Post Conviction Relief Act.

Similarly, the statements of Ernestine Thomas Murray, Derrick McDonald and Lori Chambers are unpersuasive. Ms. Murray
claims to have been sitting in front of her house for an entire 24-hour period when the shooting occurred, during which she saw
the Defendant leave and not return until after the shooting. Mr. McDonald and Ms. Chambers both claim to have been drinking in
a bar with the Defendant at the time of the shooting. The Defendant fails to indicate when he learned of Ms. Murray’s, Mr.
McDonald’s and Ms. Chambers’ testimony, why he could not have learned of it sooner in the exercise of due diligence or why such
testimony would have been exculpatory. The Defendant himself admits that the testimony would have been the same as and cumu-
lative with the testimony of several individuals who did testify at trial. Under these circumstances, the Defendant has failed to sat-
isfy the requirements of the after-discovered evidence exception with regard to the purported testimony of Ms. Murray, Mr.
McDonald and Ms. Chambers. Again, this claim must fail.

Finally, the Defendant alleges an after-discovered evidence exception with regard to a written affidavit made by his brother and
co-Defendant, Curtis Johnson, stating essentially that he (Johnson) was the shooter and that the Defendant (Givens) had nothing
to do with the killing. Again, reference to the record is noted to establish that the Commonwealth’s theory of the case was always
that Johnson was the shooter and that Johnson did, in fact, confess to being the shooter. As noted above, Johnson’s confession was
admitted into evidence at trial. Thus, Johnson’s affidavit cannot be considered “new” evidence sufficient to satisfy the after-dis-
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covered evidence exception to the time limitation provisions of the Post Conviction Relief Act. This claim is meritless.
Inasmuch as the Defendant has failed to satisfy the requirements of the after-discovered evidence exception to the Post

Conviction Relief Act, his Petition was properly classified as untimely. “Given the fact that the PCRA’s timeliness requirements
are mandatory and jurisdictional in nature, no court may properly disregard or alter them in order to reach the merits of the claims
raised in a PCRA Petition that is filed in an untimely manner.” Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004).
See also Commonwealth v. Bennett, 842 A.2d 953, 956 (Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As
such, this Court is bound by the time limitation provisions of the Act and, therefore, properly dismissed the Defendant’s third Post
Conviction Relief Act Petition.

Accordingly, for the above reasons of fact and law, this Court’s Order of July 23, 2010 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §2502 (CC 9916433)
2 18 Pa.C.S.A. §903 (CC 200005984)
3 18 Pa.C.S.A. §6106 (CC 200005984)

Commonwealth of Pennsylvania v. Brandon McClendon
Attempted Murder—Prosecutorial Misconduct—Prior Attacks—Jury Instruction

No. CC 2007-14747. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—October 27, 2010.

OPINION
The Defendant, Brandon McClendon, has appealed this Court’s October 8, 2009, sentence of 20 to 40 years for attempted homi-

cide, aggravated assault and carrying a firearm without a license. His sentence followed a multi-day jury trial before this Court in
July, 2009.

McClendon’s Concise Statement of Errors Complained of on Appeal raises four discrete accusations of error. While each can be
addressed within the confines of his respective argument, a brief summary will provide context.

A love triangle almost led to the death of Elijah Posey. This was not your ordinary love connection. The female temptress, Janya
Jenkins was 18 years old. The defendant, Brandon McClendon (“McClendon”) was about the same age, having known Janya since
he was 14 years old. Mr. Posey was 47 years old. He and Jayna had been dating for about 3 months despite him being almost 30
years older. McClendon did not like that his baby’s mother was messing around with an old guy.

On September 4, 2007, Jayna had Posey drive her to a secluded and dark street in a section of the City of Pittsburgh. Jayna
left the car. Posey waited for her return. The quiet of the location was interrupted by McClendon approaching the driver’s side
of Posey’s car. Multiple gunshots are fired at Posey. Several shots hit him. He plays dead. When the coast is clear, Posey musters
up enough strength to drive a short distance to get help. His helper drives him to a nearby hospital. The hospital is his home for
three weeks.

The broad headlines of McClendon’s claims are prosecutorial misconduct, the verdict was against the weight of the evidence,
evidentiary error regarding prior attacks on victim and other uses of gun and fault with certain jury instructions. Each will be
addressed in that order.

A. Prosecutorial Misconduct
McClendon identifies four instances of prosecutorial misconduct which, in his mind, demand relief. Each is identified below

and each is discussed through the lens of Pennsylvania law. He seeks a new trial and, because of the intentional misconduct
engaged in by the prosecutor, he feels a new trial should never occur. In other words, McClendon feels the government should be
barred from trying him a second time.

The phrase “prosecutorial misconduct” is so often heard throughout Pennsylvania courts that it has lost “any particular mean-
ing.” Commonwealth v. Cox, 983 A.2d 666, 685 (Pa. 2009). Its popularity, perhaps, has contributed to the legal basis for the claim
often being overlooked. Recently, our Supreme Court in Cox elaborated upon the constitutional underpinnings of a prosecutorial
misconduct assertion.

“The claim either sounds in a specific constitutional provision that the prosecutor allegedly violated or, more frequently,
like most trial issues, it implicates the narrow review available under Fourteenth Amendment due process. See Greer v.
Miller, 483 U.S. 756, 765, 107 S. Ct. 3102, 97 L. Ed. 2d 618 (1987) (“To constitute a due process violation, the prosecutor-
ial misconduct must be of sufficient significance to result in the denial of the defendant’s right to a fair trial.”) (internal
quotation marks omitted); Donnelly v. DeChristoforo, 416 U.S. 637, 643, 94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974) (“When
specific guarantees of the Bill of Rights are involved, this Court has taken special care to assure that prosecutorial con-
duct in no way impermissibly infringes them.”). However, “[t]he Due Process Clause is not a code of ethics for prosecu-
tors; its concern is with the manner in which persons are deprived of their liberty.” Mabry v. Johnson, 467 U.S. 504, 511,
104 S. Ct. 2543, 81 L. Ed. 2d 437 (1984). The touchstone is the fairness of the trial, not the culpability of the prosecutor.
Smith v. Phillips, 455 U.S. 209, 219, 102 S. Ct. 940, 71 L. Ed. 2d 78 (1982). If the defendant thinks the prosecutor has done
something objectionable, he may object, the trial court rules, and the ruling-not the underlying conduct-is what is
reviewed on appeal.”

983 A.2d at 685. With this constitutional frame now constructed, each accusation of prosecutorial misconduct can be reviewed.

(1) Prosecutor referred to defense counsel as using the ‘oldest play in the defense attorney handbook’



december 31 ,  2010 page 455

The above quoted language appears in the prosecutor’s closing argument. TT, 548. There was no spontaneous objection by
McClendon. Upon conclusion of closing argument and before the jury was charged, McClendon moved for a mistrial. TT, 612.
McClendon’s counsel provided a list of “the various misrepresentations made by [the] prosecution at closing argument
which…unduly prejudiced my client.” Id. The third topic was that “the prosecution referred to my genuine defense as lawyer
tricks… To suggest that my tactics are somehow lawyer tricks unduly prejudiced my client suggesting that his defense is somehow
ungenuine.” TT, 614. Did this somewhat vague post closing criticism preserve this precise claim? The Court is not so sure.
Nevertheless, the substance of the claim will be reviewed.

It is axiomatic that a prosecutor who refers to a closing argument of defense counsel as somehow involving trickery is not appro-
priate. Implicit within such a contention is an attack on defense counsel’s integrity. While that might be appropriate for a school-
yard full of third graders playing dodge ball, it has no place in modern day trial practice. That being said, the Court is not con-
vinced that this single reference on the 5th page of an argument that dragged on for 49 more pages so inflamed the jury that they
were incapable of considering the evidence in a dispassionate manner. See, Commonwealth v. Young, 692 A.2d 1112 (Pa. Super.
1997)(Court did not grant a new trial where prosecutor told jury that defense counsel “is playing one of his games again”.)

(2) Prosecutor told the jury that defense counsel concocted stories with the witnesses and ‘fed lines’ to the witnesses.

This assertion appears in the prosecutor’s closing argument. TT, 550. The prosecutor was addressing the statement Janya
Jenkins gave the police and highlighting some real world realities which could contribute to their believing certain parts of her
testimony when he said, “except when Ms. Jenkins testified, she said that Elijah had gone to make a drug deal. Okay. I would argue
that Mr. Sontz fed that line to her as well.” TT, 550. Counsel for McClendon took immediate umbrage.

Mr. Sontz: Your Honor, I am going to object. The implication that I have somehow told witnesses what to testify to is
absurd and it is completely unprovable and I completely reject it or deny it.

The Court: The Court’s position would be consistent that there is an expectation of some civility in that everyone who
speaks as an attorney before the Court is telling the truth. To suggest that an attorney is a liar or that he has distorted the
truth, I believe is inappropriate unless there is a basis that you can establish that with.

I would instruct you not to say anything else about the character of Mr. Sontz. Are we clear?

Mr. Pietragallo: We are, Your Honor.

TT, 550-551. Before the final charge, McClendon revisited this issue.

Mr. Sontz: [T]he prosecution’s statement that I told the Commonwealth witnesses to lie. I understand that Your Honor
sustained my objection but the mere implication of it I find to be quite frankly offensive. The implication of it that I would
counsel a Commonwealth witness to lie is utterly absurd. There is absolutely no evidence to support it and I can’t imag-
ine that the jury — that that wouldn’t have planted a seed of doubt of my integrity in the mind of the jury and I believe
that that unduly prejudiced my client.

TT, 614-615.

There is no question that the issue was preserved by a contemporaneous objection and the topic was revisited upon conclusion
of the government’s closing argument. The preservation of the issue, however, does not lead to the promised land. The Court reach-
es this conclusion based upon two events which took place during the trial and the law. First, the objection was sustained.
Commonwealth v. Ragan, 645 A.2d 811,822 (Pa. 1994)(“The mere sustaining of an evidentiary objection does not give rise to an
incident of prosecutorial misconduct.”). Second, the court admonished the prosecutor – not in private at sidebar – but in front of
the same group of people he was trying to persuade. Third, McClendon’s mistrial request is appropriate only where the alleged
prejudicial event can reasonably be said to deprive him a fair trial. Commonwealth v. Jones, 668 A.2d 491,503 (Pa. 1995), cert.
denied, 519 U.S. 826, 117 S.Ct. 89, 136 L.Ed.2d 45 (1996). This matter - where an objection was sustained and the offending lawyer
was scolded - cannot reasonably be said to have deprived McClendon of a fair trial.

(3) Prosecutor testified to facts not in evidence regarding the gun used during the commission of the crime and then stat-
ed to the jury that ‘I am going to use the judge’s own term here. He likes to call these community guns because they get
passed around from person to person and they go around the streets and they are used in different crimes’.

During his closing argument, the prosecutor made the above referenced statement. TT, 560. Before the jury was given their final
instructions, McClendon objected to this argument. TT, 613. “[T]he district attorney improperly advised the jury that it was a com-
munity gun by telling them that, ‘the judge in his own words called it a community gun.’ I believe that this is severely prejudicial.”
TT, 613, 614. This claim has not been waived.

When viewed in isolation this claim may appear to have some legs. Context, however, extinguishes the flicker of hope. The
phrase “community gun” was not used by this Court during the course of this trial when the jury was present. The Court recalls
the phrase being used during one of the proceedings held before the actual trial. These facts coupled with two other events con-
vince this Court that the prosecutor’s use of the phrase did not contribute to an unfair trial. The jury was instructed that the argu-
ments of counsel are not evidence but that it may be guided by them. TT, 624-625. Commonwealth v. Minerd, 753 A.2d 225,232 (Pa.
2000)(“The law presumes that the jury follows the court’s instructions.”).

In the context of this case, and recognizing the reality of trial work that both lawyers want the jury to subconsciously believe
everything they say, it is difficult for this Court to believe that a prosecutor, who uses extraneous material that was not presented
to the jury, enhances his credibility in front of the decision making body. Jurors are not stupid. Counsel arguing about something
this court never said serves only to blunt the build-up of credibility points this young prosecutor was trying to amass. This prose-
cutor’s misguided attempt at making him more worthy of belief than defense counsel had the opposite effect. Simply put, it did not
have the significant effect of denying McClendon a fair trial.

(4) Prosecutor interjected his personal tale into the closing argument by stating that he had been involved in a love
triangle.

The complained of language consumes 20 lines of transcript or about 4/5ths of a page in a closing argument that goes on for
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54 pages. TT, 563-564; 544-598.1 McClendon leveled no immediate objection. TT, 564. After a jury charge conference and before
the jury returned to hear closing arguments defense counsel asked for a mistrial. TT, 612. McClendon advanced several grounds.
None of the justifications for a mistrial included the prosecutor’s unenlightening tale of his own college escapades. TT, 612-616.2

This claim is waived. Commonwealth v. Powell, 956 A.2d 406 (Pa. 2008)(“The absence of a contemporaneous objection below con-
stitutes a waiver of appellant’s current claim respecting the prosecutor’s closing argument. Pa.R.A.P. 302(a); see also,
Commonwealth v. Butts, 434 A.2d 1216,129 (Pa. 1981)(failure to object during or after summation constitutes waiver of prosecu-
torial misconduct claim.”).3

B. Against the Weight
McClendon claims the verdict was contrary to the weight of the evidence and shocks the conscience. Before the Court can even

address the reasons advanced by McClendon as to why the verdict was so shocking, the rules of procedure need to be consulted.

Pa.R.Crim.P. 607 provides as follows:

(A) A claim that the verdict was against the weight of the evidence shall be raised with the trial judge in a motion for
a new trial:

(1) orally, on the record, at any time before sentencing;

(2) by written motion at any time before sentencing; or

(3) in a post-sentence motion.

Pa.R.Crim.P. 607 (A). On October 8, 2009, McClendon filed a post-sentence motion. His only assertion of error was that the verdict
was against the weight of the evidence. Post-Sentence Motion, paragraph 4(a) (Oct. 8, 2009). On March 4, 2010, through a three
page opinion and separate order, this Court denied McClendon’s post-sentence motion. The Court concluded that the claim was
waived. The waiver conclusion was predicated upon the lack of reasons why the verdict was against the weight of the evidence.
Trial Court Opinion, pg. 2 (March 4, 2010).4 The Court stands by its previous ruling.5

C. Prior Attacks on Victim & Prior Uses of Gun
McClendon asserts this court erred when it “denied [d]efense [c]ounsel the opportunity to present additional evidence regard-

ing prior attacks on the victim Mr. Posey and the prior uses of the gun in violent acts in neighboring areas and communities.”
Concise Statement, pg. 6. Because of their close connection to each other, the Court will address the issue collectively.

The Court made a basic evidentiary decision that the gun used in other shootings was not relevant as was prior attacks on the
victim. Motions Hearing Transcript (“MHT”, pg. 5 (July 9, 2009). McClendon asserts “the other shootings with the same weapon
show that other individuals had access to this weapon and could have been the people responsible for shooting Mr. Posey.” Concise
Statement, pg. 7. Persuasive to the Court was the lack of scientific evidence linking the gun used here to the other incidents. MHT,
pg. 8, 10 (“There is no ballistic evidence.”); MHT, pg. 17 (Court: Is the [re] any hard evidence that it was the same gun? Prosecutor:
None, your Honor.”; Court: Do we have any fingerprints…? Prosecutor: No, your Honor.”).

Similarly, the proffered evidence of prior attacks on the victim does not clear the relevance hurdle and was properly excluded
under Pa.R.E. 402. The Court recognizes the fundamental principle that “[a]n accused has a fundamental right to present evidence
so long as the evidence is relevant and not excluded by an established evidentiary rule.” Commonwealth v. Ward, 605 A.2d 796,797
(Pa. 1992). The Court also acknowledges the definition of relevant evidence is rather broad and did not require McClendon to score
a touchdown but just to advance the ball. Binder, Pennsylvania Evidence 4th Ed., Section 4.01, pg. 91. However, just articulating
these legal principles does not make something admissible. And that is where McClendon’s argument fails. The collection of facts
he set forth just did not convince this Court of their relevance.

D. Jury Instruction
McClendon’s fourth and final accusation of error concerns the closing instructions given to the jury. McClendon claims this

Court erred when it denied his request for a specific reasonable doubt instruction and a particular charge regarding identification
evidence. This Court’s failure to give these coveted instructions, according to McClendon, prejudiced him.

The initial area of inquiry when addressing a jury instruction error is whether the issue has been properly preserved. Rule 647
of our Rules of Criminal Procedure guides the analysis. Subsection (A) of Rule 647 says:

(A) Any party may submit to the trial judge written requests for instructions to the jury. Such requests shall be submit-
ted within a reasonable time before the closing arguments, and at the same time copies thereof shall be furnished to the
other parties. Before closing arguments, the trial judge shall inform the parties on the record of the judge’s rulings on all
written requests and which instructions shall be submitted to the jury in writing. The trial judge shall charge the jury
after the arguments are completed.

Pa.R.Crim.P. 647(A). The docket entries reveal that neither party submitted any written requests for instructions. Despite not being
obligated to hold a charge conference when no written instructions are submitted, the Court gathered both counsel to resolve some
matters where a consensus was lacking. TT, 599-611. Two of the matters discussed were the reasonable doubt and identification
instruction sought by McClendon. TT, 599-602; 604-607. Subsection (A) of Rule 647 is not an impediment to issue preservation.

Subsection (B) of Rule 647 is another story. This rule provides:

(B) No portions of the charge nor omissions from the charge may be assigned as error, unless specific objections are made
thereto before the jury retires to deliberate. All such objections shall be made beyond the hearing of the jury.

Pa.R.Crim.P. 647(B). At the conclusion of the charge conference, McClendon’s counsel leveled a global objection.

Mr. Sontz: I want to put one last thing on the record. The Appellate Court has required that I object after you read
the instructions in order to preserve any challenges that I would have to the instructions. I personally think that this
is a ridiculous rule because I have clearly made my opinions known right here, but I would just like to put on the
record that I am objecting to the instructions for the purposes of preserving it so that I do not have to object in front
of the jury to the instructions. The Superior Court believes that I have to have the opportunity to maybe change your
mind, but I am confident that you are not going to change your mind regarding your rulings.
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The Court: With respect to the instructions?

Mr. Sontz: Yes.

The Court: Astute observation.

TT, 610-611 (emphasis added).

The question becomes was this critique of precedent good enough to preserve McClendon’s claims of jury instruction error?
This Court says no.

In Commonwealth v. Pressley, 887 A.2d 220,221 (Pa. 2005),6 our state Supreme Court addressed “the proper procedure to pre-
serve an issue respecting proposed jury instructions under the Rules of Criminal Procedure.” The court held “that under Criminal
Procedural Rules 603 and 647(B), the mere submission and subsequent denial of proposed points for charge that are inconsistent
with or omitted from the instructions actually given will not suffice to preserve an issue, absent a specific objection or exception
to the charge or the trial court’s ruling respecting the points.” Id., 225.

In the five years since Pressley was decided, our Supreme Court has referenced that decision on five occasions. Commonwealth
v. Garcia, 888 A.2d 633 (Pa. 2005) affirmed that Pressley would apply to trials after November 29, 2005 as did the per curiam opin-
ion in Commonwealth v. Toby, 963 A.2d 902 (Pa. 2008). In Commonwealth v. Dickson, 918 A.2d 95 (Pa. 2007), Justice Castille uses
Pressley to support his dissent. His thoughts have some contributing influence to this Court’s conclusion.

“As I recently noted in Commonwealth v. Pressley, 887 A.2d 220,227 n.1 (Pa. 2005)(Castille, J., concurring in the result),
“I respectfully disagree with [any] suggestion that a repeated objection risks ‘alienating’ the trial judge. It should not
alienate a trial judge that a lawyer seeks to protect his client’s interest; and I trust in the professionalism of our trial
judges to recognize what is an exercise of prudent caution and not to react adversely thereto.” In this case, the failure
was not one of non-repetition; rather, appellant simply never forwarded the relevant objection. A proper objection could
easily and candidly have been phrased thus: “Your Honor, I concede (as is my duty) that the law at the Superior Court
level (which binds you), is settled, is against me, and affords you no discretion but to impose the statutory mandatory min-
imum sentence. Respectfully, however, I wish to register an objection to the application of the mandatory minimum
against my client, who was but an unarmed coconspirator, so as to preserve that issue in the hope that, upon further
review, I can convince our Supreme Court to rule upon the issue, which it has not expressly done to date.”

918 A.2d at 111.

In Commonwealth v. Steele, 961 A.2d 786,807 (Pa. 2008), Pressley was used to support the conclusion that an instruction claim
was waived for failure to object at trial. Similarly, in Commonwealth v. Laird, 988 A.2d 618 (Pa. 2010), appellant’s lack of objection
before the jury retired to deliberate was fatal. Laird also highlights an event which repeated itself at McClendon’s trial.

“Indeed, as in Pressley, the court inquired of counsel whether he wanted any additional instructions or corrections, and
he responded, “No, your honor.” N.T. Feb. 13, 2007, at 177. Accordingly, this claim is waived.”

Laird, 988 A.2d at 646.

Our Superior Court’s experience with Pressley is greater in volume. Ten decisions have referenced Pressley.7 Three will be dis-
cussed here. In Commonwealth v. Baker, 963 A.2d 495,505 (Pa. Super. 2008), the trial court was accused of not instructing the jury
on “prior inconsistent statements” of a witness despite being requested to do so. When the final charge was completed, the trial
judge “inquired of counsel if there was ‘anything else’. Id. Defense counsel “responded:

“Judge, just to preserve it for the record, …, this morning we had requested an instruction on prior inconsistent state-
ments of substantive offenses that the Court has already ruled on.”

Id. This according to the Baker panel, shows “that the trial judge was alerted to her desire for the jury instruction in question, but
nowhere does she assert that she lodged a specific objection or exception to the instruction that was, in fact, given.” Id., at 505-506.
From these facts, the Baker panel had no problem concluding the instruction issue was waived.

“As the Pennsylvania Supreme Court held in [Pressley]: under Criminal Procedural Rules 603 and 647(B), the mere sub-
mission and subsequent denial of proposed points for charge that are inconsistent with or omitted from the instructions
actually given will not suffice to preserve an issue, absent a specific objection or exception to the charge or the trial
court’s ruling respecting the points. Id., at 887 A.2d at 225.

Id., 963 A.2d at 506.

In Commonwealth v. Harris, 979 A.2d 387,395 (Pa. Super. 2009), one of several claims advanced on appeal was that the trial
judge “fail[ed] to properly instruct the jury as to mere presence.” Before the jury was charged on a multitude of crimes including
conspiracy, the defense offered a proposed charge. The trial judge “responded that the concept of ‘mere presence’ was ‘built into
the conspiracy charge’ and did not think the proposed charge was necessary. Id., at 395. The trial judge noted the defense’s objec-
tion. It was the recognition of the objection that led the Superior Court to rule that the trial judge’s “earlier acknowledgement that
she noted his objection will be viewed as sufficient to preserve his current appellate challenge.” Id.

In Commonwealth v. Marquez, 980 A.2d 145 (Pa. Super. 2009), the Superior Court reviewed a sufficiency challenge to a third
degree murder conviction and a jury instruction error. It did not take the en banc panel too long to conclude the jury instruction
error was not preserved. After quoting Rule 647(b) and Pressley, the Court passed on the facts.

“In the instant case, Marquez failed to object at the conclusion of the jury charge, and stated that he had no objections or
exceptions to the charge.”

Id., at 151. As further support for its waiver conclusion, Marquez relied upon Commonwealth v. Russell, 938 A.2d 1082 (Pa. Super.
2007). This en banc opinion interprets Russell in the following way:

“in order to preserve for appeal a challenge to a jury charge, the defendant must lodge a specific objection or exception
to the jury charge itself.”.
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Id., at 151.

From this canvas of jurisprudence on preserving jury instruction error, the Court feels the issue was not preserved. While
Harris is McClendon’s friend, that friendship is fleeting. Less than 3 weeks after Harris is written by Judge Stevens, he joins eight
of his colleagues in deciding Marquez, which emphasizes that the specific objection required of Pressly must be made to the jury
charge itself. The only way one can make an objection to the charge itself is to wait for the charge to be read. In this case, after the
jury was charged, the Court inquired of counsel.

Court: Does counsel have any additions or corrections that they wish to propose. Mr. Sontz?

Mr. Sontz: No, Your Honor.

Court: Mr. Pietragallo?

Mr. Pietragallo: No, Your Honor.

TT, 644. This exchange is fatal to preservation. See, Laird, 988 A.2d at 646.; see also, Commonwealth v. Moury, 992 A.2d 162 (Pa.
Super. 2010)(“Generally, a defendant waives subsequent challenges to the propriety of the jury charge on appeal if he responds in
the negative when the court asks whether additions or corrections to a jury charge are necessary. [citations omitted]”. Even though
McClendon recognized the precedent he was dealing with,8 he decided not to follow its command or the theme suggested by Justice
Castille in Dickson. Instead, he engaged in unwarranted criticism of the Superior Court. It was not advocacy’s finest moment.

What appears to be lost on McClendon’s counsel is the opportunity closing argument may have in persuading the trial judge to
revisit his coveted language. The Court will have just heard both lawyers summations and inferential arguments. With the com-
peting versions of the facts before him, the trial judge has before him the clearest picture of what happened. This full airing of the
facts and “connecting-the-dots” is precisely why defense counsel wants the court to revisit the previously denied language. The
trial judge may finally “see” or “hear” or “get” what counsel has been saying all along. Commonwealth v. Shamsud-Din, 995 A.2d
1224, 1226 (Pa. Super. 2010)(“[A] judge’s perspective concerning a particular point may be altered based upon a party’s argu-
ments.”). The post-charge objection, which is part of Pennsylvania law, is the vehicle to effectuate change but only if counsel asks
the Court to change its mind. McClendon’s counsel did not take advantage of this opportunity.

Assuming for the moment that the court’s interpretation of Pressley and its progeny is not correct, McClendon has to demon-
strate this Court abused its discretion in rejecting his two requests. This he cannot do.

“An appellate court must assess the jury instructions as a whole to determine whether they are fair and impartial.”
Commonwealth v. Collins, 687 A.2d 1112,1113 (Pa. 1996). “The trial court has broad discretion in phrasing its instructions, and may
choose its own wording so long as the law is clearly, adequately, and accurately presented to the jury for its consideration. *** We
will not rigidly inspect a jury charge, finding reversible error for every technical inaccuracy, but rather evaluate whether the
charge sufficiently and accurately apprises a lay jury of the law it must consider in rendering its decision.” Commonwealth v.
Hannibel, 753 A.2d 1265,1269 (Pa. 2000), cert. denied, 532 U.S. 1039 (2001) (quoting Commonwealth v. Prosdocimo, 578 A.2d
1273,1274, 1276 (Pa. 1990). “For [an] appellant to be entitled to a new trial, the jury instruction must have been fundamentally in
error, or misled or confused the jury.” Commonwealth v. Wright, 961 A.2d 119,145 (Pa. 2008).

This body of law serves as our filter in reviewing McClendon’s alleged error regarding two jury instructions.

Reasonable Doubt Charge
The reasonable doubt charge actually read to the jury is repeated here:

“Although the Commonwealth has the burden of proving the Defendant guilty beyond a reasonable doubt this does not
mean that the Commonwealth must prove its case beyond all doubt or to a mathematical certainty, nor must it demon-
strate the complete impossibility of innocence. Reasonable doubt is a kind of doubt that will cause a reasonably careful
and sensible person to pause or hesitate before acting in a matter of importance in his or her own affairs. A reasonable
doubt must fairly arise out of the evidence presented with respect to some element of the crimes charged. A reasonable
doubt must be a real doubt. It may not be an imagined one, nor may it be a doubt merely manufactured to avoid carrying
out an unpleasant duty. To summarize, you may not find the Defendant guilty based upon a mere suspicion of guilt.

TT, 623-624. This comes directly from our standard suggested jury instructions. Pa.SSJI (Crim) 7.01 - First Alternative. McClendon
wanted the second alternative read. See, Pa.SSJI (Crim) 7.01 - Second Alternative. The Court gave both parties the opportunity to
argue their respective positions. McClendon’s reasons were not persuasive then and they are not persuasive now. The Court is
influenced by the sentiment expressed in the Advisory Committee Notes. There it says “[t]he second alternative is meant as an
alternative formulation for courts who believe that the essence of the presumption or reasonable doubt standard may be better
explained by the different approach it takes.” Advisory Committee Notes, (Crim) 7.01. The Court does not believe the second alter-
native provides for a better explanation of reasonable doubt. The Court is not saying that the second alternative will never be used.
However, the push for the second alterative to be used will need to be more subject matter specific than McClendon advances here.
The standard suggested jury instruction read to this jury was not erroneous, misleading or confusing.

Identification Charge
The witness identification charge which was read to this jury is repeated here.

“During the trial [Elijah Posey] identified the Defendant as the person who committed the crime. You can evaluate the
testimony in addition to the other instructions I have provided you for judging the testimony of witnesses. You should con-
sider the additional following factors: Did the witness have a good opportunity to observe the perpreatror of the offense:
Was there sufficient lighting for either of them to make their observations: Were they close enough to the individual to
notice facial or other physical characteristics as well as any clothing that he was wearing: Had either of them made a
prior identification of the Defendant as the perpetrator of these crimes at any other proceedings: Was either identifica-
tion positive or was it qualified by any hedging or inconsistencies: During the trial of this case did the witness identify
anyone else as the perpetrator: In considering whether or not to accept identification testimony of [Elijah Posey] you
should consider all of the circumstances under which the identifications were made. Furthermore, you should consider
all evidence relative to the question of who committed the crime including the testimony of any witness from which iden-
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tify or non-identity of the perpetrator of the crime may have been inferred. You cannot find the Defendant guilty unless
you are satisfied beyond a reasonable doubt by all of the evidence, direct or circumstantial, not only that the crime was
committed, but that it was the Defendant who committed it.”

TT, 633-634.

This charge came directly from our standard jury instruction. Pa. SSJI (Crim) 4.07A. It was an accurate reflection of the law as
the facts unfolded. The victim of this shooting, Elijah Posey, told the jury the Defendant is the man who shot him. TT, 81. “I got a
good look at” him. I’m positive of the identification. “There is no doubt in my mind.” “I looked him right in the eye, he looked me
right in the eye, and he started shooting.” TT, 83. The cross-examination did not alter the strength of this identification, TT, 154 (“I
got a real good look at his face.”), nor did re-cross examination. (“I told them [the police] that Brandon shot me and Jayna set me
up.”). TT, 204. The collective nature of the evidence pushed this Court to give the instruction it did. It was accurate, it was not mis-
leading and it highlighted some points for this jury to consider before reaching a judgment on the believability of Mr. Posey’s iden-
tification testimony.

In summary, the prosecutorial misconduct claims failed for a variety of reasons, the claim attacking the weight of the evidence
was waived because, at the post-sentence phase, specifics were nowhere to be found, certain evidence was excluded because it was
not relevant and the assertion about jury instruction error was waived but, alternatively, those complained of instructions were
consistent with Pennsylvania law.

BY THE COURT:
/s/Williams, III, J.

1 The closing argument equals 1,350 lines of text (25 lines per page x 54 pages = 1,350) and the complained of language amounts
to one-tenth of one percent (20 lines divided by 1,350=0.01).
2 The government’s response, to a large extent, mirrored the assertions being made by McClendon and this matter (love triangle)
was not mentioned by the government’s lawyer. TT, 616- 617.
3 Also contributing to the Court’s conclusion of waiver is once the verdict was recorded, McClendon’s counsel moved for extraor-
dinary relief. TT, 653. “I move to set aside the jury verdict on the grounds that it was unduly tainted by prosecutorial misconduct.”
Id. No specifics were attached to this naked assertion.
4 All four (4) volumes of the trial transcript were filed on January 12, 2010. In the seven (7) intervening weeks, McClendon took no
steps to supplement his post-sentence motion.
5 The Court notes that McClendon’s Concise Statement contains a variety of reason why the verdict was contrary to the evidence’s
weight and even contains transcript references. Concise Statement pgs. 5,6. However, the inclusion of reasons in a Concise
Statement does not rescue this claim. The place to raise the reasons why was in his post sentence motion.
6 Pressley’s subsequent history on remand is: Commonwealth v. Pressley, 903 A.2d 50 (Pa. Super. 2006), appeal denied, 912 A.2d
1291 (Pa. 2006).
7 Commonwealth v. Friend, 896 A.2d 607 (Pa. Super. 2006), a PCRA case, cites Pressley for the notion that decisions can be prospec-
tive in nature; Commonwealth v. Brown, 911 A.2d 576,582 (Pa. Super. 2006)(“Appellant’s trial occurred prior to the Supreme
Court’s pronouncement in Pressley, and therefore, its clarification is inapplicable to this case.”); Commonwealth v. Patton, 936
A.2d 1170,1175 (Pa. Super. 2007)(“As there were divergent views regarding preservation of jury instruction issues at the time of
Appellant’s trial and the Supreme Court held that the rule announced in Pressley was to be applied prospectively, …, we decline
to find waiver in this instance.”); Commonwealth v. Russell, 938 A.2d 1082,1093 (Pa. Super. 2007)(“[The] final contention is that
the trial court abused its discretion by not charging the jury on the corruption of minors statute, which Appellant intended to use
as a defense on her behalf. This issue is waived. In order to preserve for appeal a challenge to a jury charge, the defendant must
lodge a specific objection or exception to the jury charge itself. [Pressley]. Appellant failed to make a specific objection or excep-
tion to the trial court’s jury charge, and, as such, the issue is waived. Id., 887 at 225. Accordingly, we dismiss this issue.”);
Commonwealth v. Bullock, 948 A.2d 818, 825 (Pa. Super. 2008)(“[O]ur review of the record reveals Appellant never asked that an
instruction with regard to Ms. Cottrell’s drug-use history be provided to the jury, nor did he object to the trial court’s charge, and,
indeed, Appellant has not directed our attention to a place in the record where such a request or objection had been made. As such
Appellant has waived this claim as well.”); Commonwealth v. Ventura, 975 A.2d 1128 (Pa. Super. 2009), appeal denied, 2009 Pa.
LEXIS 2836 (Pa. 2009) cites Pressley for a reason other than the actions necessary to avoid waiver; in Commonwealth v. Shamsud-
Din, 995 A.2d 1224,1228 (Pa. Super. 2010), the Court was somewhat equivocal. (“Thus, as Appellant failed to object to the trial
court’s consideration of the jury charge or to its conviction of [A]ppellant of simple assault as a misdemeanor of the third degree,
this issue is arguably waived.”).
8 At the end of the charge conference, McClendon’s lawyer said: “The Appellate Court has required that I object after you read the
instructions in order to preserve any challenges that I would have to the instructions.” TT, 610.

Commonwealth of Pennsylvania v. Frazier Cisco Grace
Rape—Kidnapping—Other Crimes Evidence—Prior Abuse of Victim

No. CC 200515667. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—October 28, 2010.

OPINION
The Defendant, Frazier Grace, was charged at CC 200515667 with one count of rape, one count of involuntary deviate sexual

intercourse, one count of sexual assault, one count of kidnapping, one count of unlawful restraint, and one count of simple assault.
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On February 14, 2007, following a jury trial where the Defendant acted pro se, the Defendant was convicted on all six counts. On
May 14, 2007, this court sentenced the Defendant to a period of incarceration of not less than 120 nor more than 240 months for
count one, Rape, and at count two, Involuntary Deviate Sexual Intercourse, to run consecutive to count one, a period of incarcer-
ation of not less than 114 months nor more than 228 months.

On June 16, 2010, the Defendant’s appellate rights were reinstated nunc pro tunc by an Order of Court and a notice of appeal
was filed on July 9, 2010 appealing judgment of the May 14, 2007 sentence.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a Statement of Matters Complained of on Appeal on August 17, 2010,
from which the following is taken verbatim:

1. The Trial Court erred or abused its discretion when granting the Commonwealth’s motions to allow the introduction of
prior instances of the Defendant’s alleged other crimes, wrongs or acts, said instances having no bearing on the alleged
crimes charged in the instant matter and with the prejudice accompanying the introduction of said other crimes, wrongs
or acts outweighing any probative value; and

2. The Trial Court erred or abused its discretion when granting the Commonwealth’s motion to amend the criminal infor-
mation to reflect the change in the date of the alleged incident that formed the basis of the charged offenses from August
27, 2005 to August 26, 2005, which Defendant argues is both a substantial change and highly prejudicial since it is alleged
that the Defendant had already supplied an alibi for the original date listed; and

3. The Trial Court erred or abused its discretion when denying the Defendant’s challenge to the jurisdiction of this
Honorable Court in that all crimes alleged to have occurred took place in Westmoreland County including the charge of
Kidnapping, which is charged in the criminal information as having taken place at 1510 Constitution Avenue, New
Kensington, Westmoreland County, PA; and

4. The Trial Court erred when it denied Defendant’s Motion for Judgment of Acquittal Pursuant to Pa. R. Crim. P. 606, or
in the alternative, the Commonwealth failed to present sufficient evidence as to each and every element beyond a reason-
able doubt that the Defendant committed the crimes of Rape, IDSI and Sexual Assault, and more specifically, the
Commonwealth failed to prove beyond a reasonable doubt that the Defendant engaged in sexual intercourse with the vic-
tim by forcible compulsion or threat of forcible compulsion that would prevent resistance by a person of reasonable res-
olution and with regard to the sexual assault charge, that the Defendant either engaged in sexual intercourse or IDSI with
the victim, or that there was a lack of consent; and

5. The Trial Court erred when it denied Defendant’s Motion for Judgment of Acquittal Pursuant to Pa. R. Crim. P. 606, or in
the alternative, the Commonwealth failed to present sufficient evidence as to each and every element beyond a reasonable
doubt that the Defendant committed the crimes of Kidnapping and Unlawful Restraint and more specifically, the
Commonwealth failed to prove beyond a reasonable doubt the Defendant unlawfully confided the victim for a substantial
period of time or unlawfully restrained the victim in circumstances exposing the victim to risk of serious bodily injury or
knowingly held such person in condition of involuntary servitude at 1510 Constitution Avenue or any time prior thereto; and

6. The Trial Court erred when it denied Defendant’s Motion for Judgment of Acquittal Pursuant to Pa. R. Crim. P. 606, or
in the alternative, the Commonwealth failed to present sufficient evidence as to each and every element beyond a reason-
able doubt that the Defendant committed the crime Simple Assault and more specifically, the Commonwealth failed to
prove beyond a reasonable doubt that the Defendant intentionally, knowingly or recklessly caused bodily injury to the vic-
tim; and

7. The Trial Court erred when it denied Defendant’s Motion Challenging the Weight of the Evidence pursuant to Pa. R.
Crim. P. 607 in that the verdict shocks one’s sense of justice since the Commonwealth was incapable of proving beyond a
reasonable doubt the elements of the charged offenses as described above since there were no medical records support-
ing any of the accusations made by the victim and the victim supplied multiple, conflicting statements as to the events
that occurred that formed the basis of the charges in the instant matter.

STATEMENT OF THE CASE
On August 26, 2005, Angela Beasley, the victim, and a female friend from the Women’s Center Shelter, were approaching on foot

the corner of Larimer and Broad in the City of Pittsburgh when the Defendant pulled up next to them in his car. (J.T. pp. 64)1. The
victim testified that as the Defendant pulled up he screamed, “You all get the fuck in this car right now.” (J.T. pp. 64). After the
victim and the friend got into the car, the victim testified that the Defendant started screaming at both women, locked the doors to
the car, pushed the victim’s seat all the way back, and continually verbally assaulted the victim and her friend while banging on
the center console of the car. (J.T. pp. 65-66).

The Defendant, at some point later, kicked the female friend out of the car. (J.T. pp. 68). Scared to death, and unable to jump
out of the car, the victim testified that the Defendant continually swung his hand, hitting her on the left side of her face. (J.T. pp.
68-69). The Defendant drove the victim to his stepfather’s house in New Kensington, during which the victim testified that the
Defendant spoke of how he was going to kill her that night. (J.T. pp. 70).

Upon arrival at the Defendant’s stepfather’s house, the Defendant told the victim to sit down, as he took his stepfather into the
kitchen to talk. (J.T. pp. 76). Afterwards, the stepfather left the house, and the Defendant then told the victim to get undressed say-
ing, “Strip down now. You know the routine.” (J.T. pp. 78). The victim testified that the Defendant then made her get in the show-
er and instructed her to get on her knees while he undressed himself from his bottom down, and began urinating on her face. (J.T.
pp. 79). After making the victim rinse and dry off in the bedroom, the Defendant told the victim to get down on her knees and per-
form oral sex as he pulled her head towards him. (J.T. pp. 81). The victim then testified that the Defendant turned her around and
began having vaginal intercourse with her, afterwards ejaculating in her mouth. (J.T. pp. 82).

After the incident, the victim testified that the Defendant calmed down, and decided that he wanted her to go over to a house
in Hazelwood and pick up his clothes. (J.T. pp. 82). Before this, the Defendant had stated to the victim that he wanted to go to the
store to get supplies in order to put that house on fire. (J.T. pp. 83). Both the Defendant and the victim left New Kensington togeth-
er, the Defendant driving, on route to the Home Depot back in East Liberty. (J.T. pp. 83-84). On route, the victim called a taxi for
the purposes of taking her to the house in Hazelwood to get the Defendant’s clothes. (J.T. pp. 85). The taxi was supposed to meet
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them at Home Depot. (J.T. pp. 86). While in Home Depot, the victim attempted to call the shelter using the 911 phone they gave
her, but was only able to speak with a woman for one second before the Defendant noticed. (J.T. pp. 84).

After Home Depot, the victim and the Defendant entered Family Dollar; when exiting the store, the victim jumped into the taxi,
wherein she told the driver to take her back to the shelter. (J.T. pp. 86).

The following Monday, August 29, 2005, the victim filed for a Protection from Abuse Order. (J.T. pp. 141). That same day, the
victim had called Mr. Jeff Smith and reported to him over the phone what had occurred. (J.T. pp. 148-150). Mr. Smith insisted that
the victim go to the police and make a written statement, (J.T. pp. 150), wherein she did with a Mr. Timothy Douglas. (J.T. pp. 155).
Mr. Smith testified that within two weeks or so after the incident was reported, the police had an encounter with the Defendant
who admitted to striking the victim on that day in question. (J.T. pp. 151).

The Defendant testified at trial, and denied the allegations of the day in question. The Defendant testified that the only time he
saw the victim was later that night at Home Depot. (J.T. pp. 191). He testified that he went into Family Dollar for the purpose of
buying cosmetics for the victim. (J.T. pp. 192). The Defendant testified that he and the victim got into an argument; afterwards he
paid for the victim’s taxi back to the shelter. (J.T. pp. 192).

At a jury trial held on February 12-13, 2007, the Defendant was found guilty at all six counts of Rape, Involuntary Deviate Sexual
Intercourse, Sexual Assault, Kidnapping, Unlawful Restraint, and Simple Assault.

MATTERS COMPLAINED OF ON APPEAL
The standard for review for these errors asserted on this court is abuse of discretion. “An abuse of discretion is not a mere error

in judgment but, rather, involves bias, prejudice, partiality, ill will, manifest unreasonableness, or a misapplication of law.”
Commonwealth v. Carroll, 936 A.2d 1148, 1152-1153 (Pa. Super. 2007).

First, the Defendant claims that the trial court erred in granting the Commonwealth’s motion to allow evidence of prior
instances of the Defendant’s prior acts of abuse with the victim. Evidence of other crimes, wrongs, or acts is not admissible to prove
the character of a person in order to show action in conformity therewith, Pa. R. E. 404(b)(1); however, evidence of other crimes,
wrong, or acts may be admitted for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, iden-
tity or absence of mistake or accident. Pa. R. E. 404(b)(2). Such evidence may be admitted in a criminal case only upon a showing
that the probative value of the evidence outweighs its potential for prejudice. Pa. R. E. 404(b)(3). In a criminal case, the prosecu-
tion shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of
the general nature of any such evidence it intends to introduce at trial. Pa. R. E. 404(b)(4).

To determine if evidence of other offenses is admissible, a court must first assess whether the evidence of the other offenses is
relevant to a permissible purpose and second assess whether its probative value outweighs its potential for prejudice.
Commonwealth v. Hacker, 959 A.2d 380 (Pa. Super. 2008).

The Commonwealth properly gave reasonable notice in advance of trial of the nature of the prior acts to be introduced at trial.
(J.T. pp. 3-4). The Commonwealth offered three instances—all occurring the same year as the alleged date of the current charges—
of the Defendant’s prior abuse on the victim to show the victim’s state of mind as to why she reacted on the way she did on the day
in question. (J.T. pp. 48-59). The victim had been abused many times by the Defendant and believed that if she fought or disobeyed
the Defendant, that it would only make the Defendant’s behavior towards her more violent. Without this evidence, the
Commonwealth’s proof of any kind of force used against the victim during the crimes charged is minimal. Therefore, the probative
value of the prior acts outweighs its potential for prejudice. The Defendant was given full opportunity to cross-examine the victim
about these alleged prior bad acts at trial. Additionally, although there was no request for a jury instruction by the Defendant, there
was available the opportunity to request such a cautionary instruction to the jury about how to treat the 404(b) evidence.

Therefore, for the reasons stated above, the Defendant’s claim that this court abused its discretion must fail.
Second, the Defendant claims that the trial court erred in granting the Commonwealth’s motion to amend the criminal informa-

tion to reflect the change in the date of the alleged incident. The court may allow an information to be amended when there is a
defect in form, the description of the offense(s), the description of any person or any property, or the date charged, provided the
information as amended does not charge an additional or different offense. Pa. R. Crim. P. 564. Upon amendment, the court may
grant such postponement of trial or other relief as is necessary in the interests of justice. Id.

The Commonwealth properly moved for the amendment of the criminal information as a pretrial motion. The Commonwealth
moved to amend the date of the alleged crime from August 27, 2005 to August 26, 2005. The one day difference amendment is with-
in the purview of the rule. The purpose of Rule 564 “is to ensure that a defendant is fully apprised of the charges, and to avoid prej-
udice by prohibiting the last minute addition of alleged criminal acts of which the defendant is uninformed.” Commonwealth v.
J.F., 800 A.2d 942, 945 (Pa. Super. 2002) (citing Commonwealth v. Davalos, 779 A.2d 1190, 1194 (Pa. Super. 2001)). The defendant
in this case was not prejudiced by a change of date. The defendant had ample time to create a defense alibi for the amended date
before trial; the defendant was fully informed of the charges set against him and those charges never changed. Therefore, the
Defendant’s claim that this court abused its discretion must fail.

Third, the Defendant claims that the trial court erred in denying the Defendant’s challenge to the jurisdiction of this court in
claiming that the crimes alleged took place, including the charge of kidnapping, in New Kensington, Westmoreland County.
Pennsylvania law states that,

A person may be convicted under the law of this Commonwealth of an offense by his own conduct…for which he is legal-
ly accountable if either: (1) the conduct which is an element of the offense or the result which is such an element occurs
within the Commonwealth; (4) conduct occurring within this Commonwealth establishes complicity in the commission of,
or an attempt, solicitation or conspiracy to commit, an offense in another jurisdiction which also is an offense under the
law of this Commonwealth.

18 Pa. C.S.A. § 102(a)(1) and (4).

The unlawful removal of another a substantial distance from the place where he or she is found with the intent to inflict bodi-
ly injury on or to terrorize the victim defines the elements of kidnapping. 18 Pa. C.S.A. § 2901(a)(3). The first element, the alleged
unlawful removal of another, occurred within Allegheny County. Because the kidnapping, or beginning elements of the kidnapping,
began the continuing course of conduct leading to the other alleged crimes, this court does have jurisdiction. Therefore, the
Defendant’s claim that this court abused its discretion must fail.

Fourth, the Defendant claims that the trial court erred in denying the Defendant’s Motion for Judgment of Acquittal Pursuant
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to Pa. R. Crim. P. 606, asserting specifically that the Commonwealth failed to present sufficient evidence as to each and every ele-
ment beyond a reasonable doubt that the Defendant committed the crimes of Rape, Involuntary Deviate Sexual Intercourse, and
Sexual Assault. “The test in determining if the evidence is sufficient to sustain a criminal conviction, whether accepting as true all
of the evidence of the Commonwealth, and all reasonable inferences arising therefrom, upon which the jury could properly have
reached its verdict, was it sufficient in law to prove beyond a reasonable doubt that the appellant was guilty of the crime of which
he stands convicted.” Commonwealth v. Burton, 301 A.2d 599, 600 (Pa. Super. 1973). The Commonwealth can reach its burden of
proof by using wholly circumstantial evidence. Commonwealth v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003) (citing Commonwealth
v. Morgan, 625 A.2d 80, 82 (Pa. Super. 1993).

“A reviewing court must…recognize and honor the right and obligation of the trier of fact to believe all, part or none of the evi-
dence.” Commonwealth v. Griscavage, 517 A.2d 1256, 1259 (Pa. 1986). It is also within the purview of the fact finder’s responsibili-
ties to determine credibility of witnesses. Lyons, 833 A.2d at 255. The fact finder can rely on such factors to determine reliability
including consistency of statements, apparent mental state of the declarant, and potential reasons for the declarant to fabricate. Id.

In regards to the error asserted by the Defendant that the Commonwealth failed to prove beyond a reasonable doubt that the
Defendant engaged in sexual intercourse with the victim by forcible compulsion or threat of forcible compulsion or that the
Defendant either engaged in sexual intercourse or IDSI with the victim, it has been vastly held that, “in the case of sexual offens-
es, the testimony of the victim alone is sufficient to convict, and medical evidence is not required if the fact finder believes the vic-
tim.” Commonwealth v. Jette, 818 A.2d 533, 534 (Pa. Super. 2003).

The victim in this case testified to the events which occurred on August 26, 2005. She testified that the Defendant, after uri-
nating on her face while on her knees in the shower, pulled her head towards him and put his penis in her mouth, forcing her to
perform oral sex. (J.T. pp. 81). The victim testified throughout direct examination that she complied with the Defendant’s orders
because she was scared, (J.T. pp. 81), and that if she resisted or fought back, he would become more violent, creating a higher
risk of harm to her. (J.T. pp. 68-70). More so, the victim continued to testify that after she was forced to perform oral sex on the
Defendant, the Defendant turned her around and “put his penis inside [her], inside [her] vagina and was having sex with [her].”
(J.T. pp. 81-82). She then testified that the Defendant ejaculated in her mouth and told her to swallow it. (J.T. pp. 82). Taken in
the light most favorable to the Commonwealth, this testimony and evidence presented was sufficient to support the convictions
of Rape, IDSI, and Sexual Assault. Therefore, the Defendant’s claim that insufficient evidence existed to support such convic-
tions must fail.

Fifth, the Defendant claims that the trial court erred in denying the Defendant’s Motion for Judgment of Acquittal Pursuant to
Pa. R. Crim. P. 606, asserting that the Commonwealth failed to present sufficient evidence as to each and every element beyond a
reasonable doubt that the Defendant committed the crimes of Kidnapping and Unlawful Restraint. The Defendant asserts that the
Commonwealth failed to prove beyond a reasonable doubt that the Defendant unlawfully confined the victim for a substantial peri-
od of time or unlawfully restrained the victim in circumstances exposing the victim to risk of serious bodily injury or knowingly
held such person in condition of involuntary servitude.

The victim testified that when the Defendant first pulled up in his car, he screamed at her and told her to get in the car. (J.T.
pp. 65). Although she hesitated, the victim testified that she got into the car instead of running away, because she was too scared
not knowing then what the Defendant would have done to her. (J.T. pp. 65). After the victim got into the car, the Defendant locked
the doors, made the victim put her seat belt on, and pushed her seat all the way back, all the while screaming and hollering at her.
(J.T. pp. 65-66). The Defendant continued to verbally threaten the victim, and to physically pound on the center console and hit the
victim on the side of her face with his hand. (J.T. pp.66; 68).

Furthermore, after kicking the victim’s friend out of the car, the Defendant drove the victim to his mom’s house in New
Kensington where his stepfather was that night. (J.T. pp. 71). While at that residence, the Defendant locked the front door to the
house and psychologically forced the victim, who was scared for her life, from leaving the house. (J.T. pp. 70; 78). It was at this
residence, some fifteen to twenty minutes from the area where the victim was taken—where she knew no one—that the Defendant
raped and assaulted the victim. (J.T. pp. 78-83). Taken in the light most favorable to the Commonwealth, the evidence presented
was sufficient to support the conviction.

Therefore, the Defendant’s claim that insufficient evidence existed to support a conviction must fail.
Sixth, the Defendant claims that the trial court erred in denying the Defendant’s Motion for Judgment of Acquittal Pursuant to

Pa. R. Crim. P. 606, asserting that the Commonwealth failed to present sufficient evidence as to each and every element beyond a
reasonable doubt that the Defendant committed the crime of Simple Assault. The Defendant asserts that the Commonwealth failed
to prove beyond a reasonable doubt that the Defendant intentionally, knowingly or recklessly caused bodily injury to the victim.

The victim testified that while the Defendant was driving he made a phone call to his stepfather and “asked him who was there,
what was he doing, and he needed the house for a few minutes.” (J.T. pp. 69-70). Furthermore, the victim testified that the
Defendant, later in the same conversation, told his stepfather that “he would be there soon and that he needed him to leave.” (J.T.
pp. 74). These statements by the Defendant show an intent to go to his stepfather’s house to be alone with the victim for a purpose.
The Defendant called ahead of time, telling the stepfather that he was going to have to leave the house. The Defendant’s violent
and verbally abusive behavior prior to arriving at the house constitutes a substantial step toward causing bodily injury to the vic-
tim. Taken in the light most favorable to the Commonwealth, the evidence presented was sufficient to support the conviction.
Therefore, the Defendant’s claim that insufficient evidence existed to support a conviction must fail.

Lastly, the Defendant claims that the trial court erred in denying the Defendant’s Motion Challenging the Weight of the
Evidence pursuant to Pa. R. Crim. P. 607 in that the Commonwealth was incapable of proving beyond a reasonable doubt the ele-
ments of the charged offenses. A challenge to a verdict on the theory that it was against the weight of the evidence must establish
that the verdict was so contrary to the evidence that it shocks one’s sense of justice and makes a new trial imperative.
Commonwealth v. Butler, 647 A.2d 92 (1994). “The determination of whether to grant a new trial because the verdict is against the
weight of the evidence rests within the discretion of the trial court, and we will not disturb that decision absent an abuse of discre-
tion.” Commonwealth v. Lyons, 833 A.2d 245, 259 (Pa. Super. 2003).

The Defendant bases his claim on the fact that the Commonwealth’s case fails because there were no medical records support-
ing any of the accusations made by the victim and the victim supplied multiple, conflicting statements as to the events that occurred.

Assessing the credibility of a witness and according that testimony appropriate weight is within the province of the trier of fact,
here in the trial judge. Commonwealth v. Westcott, 523 A.2d 1140 (Pa. Super. 1987), alloc. denied, 533 A.2d 712 (Pa. 1987). In pass-
ing upon the credibility of a witness, the fact finder is free to believe all, part, or none of the evidence. Id. Additionally, it has been
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vastly held that, “in the case of sexual offenses, the testimony of the victim alone is sufficient to convict, and medical evidence is
not required if the fact finder believes the victim.” Commonwealth v. Jette, 818 A.2d 534.

Here, the trial judge was satisfied that the testimony of Angela Beasley was credible, and that victim testimony provided a valid
basis for the trial court’s guilty verdicts. Therefore, the Defendant’s claim that the verdict was against the weight of the evidence
must fail.

Based on the foregoing, the Defendant’s issues raised as matters complained of on appeal are deemed without merit.

BY THE COURT:
/s/Zottola, J.

1 J.T. refers to the transcript from the Jury Trial dated February 12-13, 2007.
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Michael P. Gunning v. Maureen A. O’Toole
Counsel Fee Award

1. The parties, who are divorced, are the parents of two children. Mother has primary custody and Father has partial custody.

2. Upon Father’s motion, Mother was ordered on March 17, 2010, to produce the children’s health and social security cards. Upon
father’s second motion on June 10, 2010, Mother was again ordered to produce the health and social security cards, to sign con-
sent forms for passports unless she objected to Father’s travel plans, and to pay $750.00 in counsel fees because of her failure to
comply with the Court’s original order.

3. On June 30, 2010, Father presented a third motion, alleging that Mother had still failed to provide the health and social securi-
ty cards, to sign the consent form or pay the $750.00 in counsel fees. By order that date, Mother was ordered to immediately pro-
vide the documents, sign the consent, and to pay an additional $750.00 in counsel fees in addition to the original amount she owed.

4. On that same date, Mother presented two motions, one which objected to Father’s travel plans and the other for reconsideration
of the Court’s order directing that she turn over the cards, sign the consents for the passports and pay the counsel fees. Both
motions were denied.

5. Mother appealed, alleging that the Court had erred in entering the orders without conducting a hearing because the matter relat-
ed to custody, and to determine the amount and reasonableness of the award of counsel fees.

6. In rejecting Mother’s argument the Court opined that the matters related to the children but did not change the underlying cus-
tody arrangement between the parties and thus could be dealt with at motion’s court, particularly after Father’s counsel provided
the details of the travel arrangements. The Court further noted that Father had a right to the medical and social security cards in
light of his shared legal custody

7. As for the counsel fees, the Court noted that Mother’s behavior met the definition of dilatory, obdurate or vexatious conduct
because she gave no legitimate reason for her non-compliance.

(Sally R. Miller)
Robb D. Bunde for Plaintiff.
Jeffrey T. Morris for Defendant.
No. FD 03-7857-003.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—September 7, 2010.

Ines Cervoni-Marrero v. Miguel A. Marrero
Custody—Expert Testimony—Sanctions Against Attorney

1. The preference of a seventeen-and-a-half-year-old not to spend time with her father is not dispositive of mother’s petition for
primary physical and legal custody when the history of the case demonstrates that mother has engaged in a pattern of alienating
the parties’ four children from their father.

2. The testimony of a child’s counselor is not to be given added weight in making a custody determination when the counselor’s
contact with the child was intermittent until only two to three months prior to the hearing; the counselor had minimal and unpleas-
ant contact with father; and her testimony was deemed a recapitulation of the child’s stated preference.

3. Sanctioning mother’s attorney $1,000 to be donated to charity was an appropriate punishment when the attorney, out of the
presence of the court, told father’s twin 16-year-old stepchildren that they had “a lot of nerve” for being in court to testify about
their relationship with their step sister.

(Sally R. Miller)
Elizabeth Beroes for Plaintiff.
Aimee Burton for Defendant.
No. FD 99-9918-003.
Superior Court #1260 WDA 2010
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—September 8, 2010.

C A P S U L E  S U M M A R I E S
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