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Becky Robbins and Stephen Robbins v.
ERMC

Directed Verdict—Negligence—Slip and Fall

No. GD 07-17139. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 12, 2010.

OPINION
Plaintiffs Becky and Stephen Robbins have appealed to the Superior Court of Pennsylvania from a jury verdict against them

relative to “slip and fall” injuries sustained by Becky Robbins. Plaintiffs’ appeal is premised upon their single allegation of an error
by me for not directing a verdict that Defendant ERMC was negligent. This Opinion explains my decision not to direct a verdict
that ERMC was negligent, but to instead submit the decision to the Jury.

In August of 2005 Ms. Robbins was a customer walking in the food court inside of Monroeville Mall when she slipped on a clear
liquid on the floor. She flew into the air and landed on her left knee. Ms. Robbins suffered very serious injuries. Her kneecap shat-
tered, and the tendon attached to her kneecap detached from it. She had surgery to remove portions of her kneecap and to reat-
tach the tendon to the parts of her kneecap that remained. Ms. Robbins then participated in extensive physical therapy that enables
her to walk with a less than perfect gait. The knee did not and will not return to the condition it was in before her fall, and it lim-
its many of Ms. Robbins’ activities. She suffered severe pair throughout the course of treatment and rehabilitation, and she con-
tinues to feel some pain.

During the jury trial held in May of 2010, Robert Brehm testified that he was employed by ERMC at Monroeville Mall on the
day in August of 2005 when Ms. Robbins was injured. He worked there since 1994 in the food court where he had responsibility
for cleaning the tables, removing leftover food and wiping up food or drink spilled on the floor. On the day Ms. Robbins was injured,
another female food court customer showed Mr. Brehm where a clear liquid with ice cubes had been spilled on the floor. Transcript
of Jury Trial, pp. 129-144. Mr. Brehm acknowledged he knew this condition was dangerous but difficult for customers to discover.
Id. Mr. Brehm first looked around for a coworker to help him, but the coworker was on the other side of the food court. He next
looked for a chair to place over the spill, but the food court was busy and all the seats were occupied. Next, Mr. Brehm walked
about ten feet to get his broom and dustpan to use to clean the spill, but he found there was debris in the dustpan. As he was emp-
tying the debris, he heard a scream, which turned out to be that of Ms. Robbins when she slipped and fell. Id.

Plaintiff then argued that the testimony of Mr. Brehm established ERMC’s negligence as a matter of law and requested a direct-
ed verdict as to negligence. I denied the request. The issue of negligence then was submitted to the Jury, which determined that
ERMC was not negligent. The Plaintiffs filed Post Trial Motions, which I denied. Then, they appealed to the Superior Court.

In the Robbins’ Statement of Matters Complained of on Appeal, they contend ERMC had a duty to either immediately clean the
spill, warn of its existence, or, be negligent as a matter of law. However, l could not find any statute or caselaw that imposes such
a specific duty on ERMC. Rather, the law in Pennsylvania is that ERMC had to “use reasonable care to protect” Ms. Robbins from
the danger posed by the spilled water. Pa. SSJI (Civ) No. 702A(3). The failure to use reasonable care is also known as “negligence,”
and the question of negligence usually should be submitted to the jury, unless the facts “leave no room for doubt….” Schmoyer v.
Mexico Forge, 437 Pa.Super 159, 163, 649 A.2d 705, 707 (1994) citing Johnson by Johnson v. Walker, 376 Pa. Super. 302, 307, 545
A.2d 947, 950 (1988), allocatur denied, 522 Pa. 577, 559 A.2d 38 (1989). The Robbins argue ERMC failed to use reasonable care by
not allowing Mr. Brehm to have a walkie-talkie that could have been used to call for help while he remained at the spill. They also
argue ERMC failed to use reasonable care by not providing Mr. Brehm with a portable wet floor sign to place on the spill when he
left it. ERMC argues Mr. Brehm used reasonable care by first looking for help from a coworker, then looking for a chair to place
over the spill, and finally walking ten feet away from the spill to a broom and dust pan. I find these facts leave sufficient “room for
doubt” as to whether ERMC did not use reasonable care to protect Ms. Robbins from the danger posed by the spilled water to sub-
mit the question to the Jury. Since the Jury would be authorized in making a finding either that reasonable care was or was not
used, the decision should be made by the Jury, not the Judge.

BY THE COURT:
/s/Hertzberg, J.

Commonwealth of Pennsylvania v.
Jonathan Perez

2nd Degree Murder—Robbery—Felony Murder Rule

No. CC 200911415. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—October 29, 2010.

OPINION
This is a direct appeal wherein the defendant, Jonathan Perez, appeals from the judgment of sentence of April 15, 2010, which

became final on May 12, 2010. At CC200411415, after a jury trial, the jury returned a verdict of guilty against Mr. Perez as to the
charge of second degree murder and robbery. This Court sentenced Mr. Perez to a mandatory term of life imprisonment on the sec-
ond-degree murder conviction. The robbery conviction merged with the other conviction for purposes of sentencing.

On June 9, 2010, Mr. Perez filed a Notice of Appeal. The Court thereafter received a Concise Statement of Errors Complained
Of On Appeal alleging the following errors:

a. The evidence in this case was insufficient to support a guilty verdict for second degree murder. For a finding of second
degree murder, the homicide must be committed “while defendant was engaged as a principal or accomplice in the per-
petration of a felony.” Here, the underlying felony was robbery. However, the robbery did not occur until after the stab-



page 2 volume 159  no.  1

bing occurred. Further, not only was the robbery later in time than the stabbing, the homicide was not committed in order
to facilitate the robbery. The robbery was wholly unconnected. Rather, when the defendant knew that police would arrive
because of the stabbing, he asked the dying victim where his drugs were and took them away for two purposes: (1)
because he had intended to purchase the drugs anyway, and he did leave his money behind with the victim, and (2)
because he did not want the police to find drugs on the body. He was attempting to keep the victim, should he have sur-
vived, from having to deal with a drug possession charge. Thus, these are two wholly separate incidents. Since the Court
ruled at trial that the first degree homicide had not been proven, what remained was either a third degree conviction or
voluntary manslaughter conviction. However, the jury found Mr. Perez not guilty of those. The murder conviction must
be overturned.

Moreover, the robbery/serious bodily injury conviction is not supported by sufficient evidence. The plain language of the
statute requires that the infliction of serious bodily injury occur during the commission of the theft. Here, the two were
separate events. The defendant did not stab the victim in order to rob him of drugs, as explained above. The theft could
only be called a robbery under section (v) of the statute, “physically tak[ing] or remov[ing] property from the person of
another by force however slight.” The Defendant would argue that no force at all was used to take the drugs, thus rob-
bery does not apply at all to these facts. This conviction likewise should be overturned.

b. In the alternative, should it be found that the evidence was sufficient to support the guilty verdicts, both guilty verdicts
are against the weight of the evidence. Again, the homicide was not committed in the course of committing another felony.
The theft of drugs (although the defendant did pay for them) was an afterthought, it occurred after the victim was already
down. The homicide was not committed in order to facilitate the theft of the drugs - a buyer of the drugs had been called
and was on the way to the location to purchase them when the incident occurred. Taking the drugs only occurred because
the defendant did not want the police to find them, and because there was a payment coming. Second degree homicide
simply does not apply here. The verdict should have shocked the conscience of the court when it was rendered, such that
it must be overturned for a new trial. Similarly, the robbery conviction is against the weight of the evidence. No taking
occurred during the infliction of serious bodily injury. The taking produced no injury at all. This is not a robbery under
any of the sections of the statute. Again, this conviction is against the weight of the evidence. Mr. Perez should have a new
trial ordered thereon.

The testimony concerning the events that transpired between the defendant and the victim was supplied by three witnesses.
Anitra Bolton testified that she received a telephone call from the victim in this case, Jaquet McGrady, on July 23, 2009. Ms.
Bolton and Mr. McGrady were acquaintances that had recently met on a social networking website in connection with their
interests in tattoos. On the night at issue, Mr. McGrady called Ms. Bolton and asked her to give Mr. McGrady a ride to the
Bellevue area of Pittsburgh. Ms. Bolton picked Mr. McGrady up and drove him to the location he requested. When they arrived
in that area, Mr. McGrady directed Ms. Bolton to a house. The defendant was standing in front of the house. The defendant got
into Ms. Bolton’s vehicle and Ms. Bolton drove both men approximately 100-150 feet around the corner to a residence contain-
ing apartments located at 70 Kendall Avenue. Both men got out of the vehicle. As they were exiting, Mr. McGrady told the defen-
dant that he needed to see “his girl”. Both men exited the vehicle and walked toward the residence. At this time, Ms. Bolton
received a telephone call from her mother. She became preoccupied during the telephone call and, according to her testimony,
she looking out of the driver’s side window of her vehicle throughout the telephone conversation. After speaking to her mother
for some time, she turned her attention to the passenger’s side window and she observed the defendant and Mr. McGrady “tus-
sling”. The defendant was on top of Mr. McGrady. The defendant pulled a long kitchen knife out of his shorts and begin stab-
bing Mr. McGrady. The defendant stabbed Mr. McGrady in the upper part of his body multiple times. After the defendant was
done stabbing Mr. McGrady, the defendant went through Mr. McGrady’s pockets and removed something from those pockets
and fled the scene with the item(s) he took. After the defendant fled the scene, Ms. Bolton exited her vehicle and attempted to
move Mr. McGrady into her vehicle to transport him to the hospital. Due to Mr. McGrady’s weight, she couldn’t move him. A
neighbor who witnessed the stabbing came to her aid and helped place Mr. McGrady into her vehicle. She took him to the hos-
pital, where he later died.

Ryan Meadows testified that he was sitting in his apartment on July 23, 2009 when he heard arguing outside. He observed Mr.
McGrady and the defendant arguing with each other. He then noticed the defendant pull out a knife and stab Mr. McGrady. He
saw Mr. McGrady fall to the ground and he saw the defendant flee from the scene. Mr. Meadows asked his girlfriend to call 9-1-
1. From his window, he noticed Ms. Bolton having difficulty getting Mr. McGrady into her vehicle. He left his apartment and went
outside to help her get Mr. McGrady into her vehicle. After he helped her get Mr. McGrady into the vehicle, he accompanied her
to the hospital.

The Commonwealth also presented the testimony of Lauren Turnbull. Ms. Turnbull was the defendant’s girlfriend. She testified
that both she and the defendant were heroin addicts. She testified that Mr. McGrady was a supplier of heroin. She testified that she
and the defendant attempted to obtain heroin on July 23, 2009 by sending a telephonic text message to Mr. McGrady and advising
him that they had money to purchase a brick of heroin from him to sell to somebody else.1 She testified that Mr. McGrady did come
to her apartment. She was there with the defendant. While Mr. McGrady was there, they remained outside the apartment on the
porch. When Mr. McGrady arrived at the apartment, he became upset because they did not actually have the money. The defen-
dant asked to see the heroin that Mr. McGrady brought to determine if it was of high quality. The defendant then asked Mr.
McGrady if Ms. Turnbull could have a couple bags of heroin to satisfy her habit. At this point, Mr. McGrady became angry and
accused the defendant of taking advantage of him. Mr. McGrady and the defendant began arguing. According to Ms. Turnbull, Mr.
McGrady grabbed the defendant around the neck and shoved him against the wall. The two men began fighting. Ms. Turnbull then
ran into the apartment. After approximately three minutes, she came back outside and saw the two men in the yard. She saw blood
on Mr. McGrady’s shirt. She noticed a knife in the defendant’s hand. She testified that Mr. McGrady charged the defendant and she
saw the defendant stab Mr. McGrady one time. She testified that she and the defendant fled the scene into her apartment. The
defendant put the knife into water in the kitchen sink. She testified that she and the defendant fled to a garage. When they got to
the garage, the defendant began snorting heroin and crying over the fact that he killed Mr. McGrady and that he wasn’t trying to
kill him.

Immediately after the stabbing, police officers were dispatched to the area of the stabbing. A police dog was introduced to the
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area to begin searching for the actor who stabbed Mr. McGrady. The police dog alerted to a garage in the area located at 62 Kendall
Avenue. After a search of the garage, police officers discovered the defendant and Ms. Turnbull hiding in the corner. They were
placed in custody. The defendant provided a false name to the officers. He explained that he was hiding in the garage because he
was scared because he saw police in the area and assumed someone’s house was robbed. Ms. Turnbull told the police that the two
of them were “just homeless people”. A subsequent search of the garage discovered two bundles of stamp bags of heroin in the cor-
ner where the defendant and Ms. Turnbull were found.

Police officers searched the apartment shared by the defendant and Ms. Turnbull located at 70 Kendall Avenue. Empty heroin
stamp bags were found there. The knife used in the stabbing was found there immersed in water in the kitchen sink. While the
defendant was in custody, ten stamp bags of heroin were recovered from him.

After his arrest, the defendant was interviewed. The defendant told two stories. In his first story, the defendant advised detec-
tives that he was homeless. He had known Mr. McGrady for about 10 years. He explained that on the date in question he and his
girlfriend were going to walk Main Street in Bellevue to ask people for money. He stated that he bumped into a person who want-
ed to buy a brick of heroin. The defendant then called Mr. McGrady to purchase heroin to sell to this person. The defendant indi-
cated that Mr. McGrady agreed to supply the heroin. They two met and Mr. McGrady supplied the defendant with heroin.
According to the defendant, Mr. McGrady and the defendant then proceeded to a residence to sell the heroin. The defendant’s ver-
sion of events was that the buyer then refused to purchase the heroin. An argument supposedly ensued resulting in the prospec-
tive purchaser stabbing Mr. McGrady. The defendant stated that he ran to help Mr. McGrady. While he was holding Mr. McGrady,
the defendant claimed, the prospective buyer attempted to stab him. The defendant moved which resulted in Mr. McGrady being
stabbed again. The defendant claimed that he then began to fight with the unknown buyer. The knife fell and the defendant grabbed
it. The unknown buyer fled the scene. According to the defendant, he removed heroin from Mr. McGrady’s pockets because he did-
n’t want the police to find heroin on his injured friend. He claimed to have tossed the knife over his shoulder but noticed the knife
was gone from the scene when he left. He assumed the unknown buyer came back and took the knife. Detectives told the defen-
dant that they knew this story was false.

The defendant was provided another opportunity to explain the circumstances of the events at issue He then changed his story.
In his next version, the defendant indicated that the unknown buyer’s name was “Ed”. The defendant indicated that he owned Mr.
McGrady money and when they met on July 23rd, Mr. McGrady threatened him that if he didn’t pay the money, Mr. McGrady would
“put a bullet in his head”. The defendant indicated that he knew Mr. McGrady had a gun on him. He maintained that he was going
to obtain heroin from Mr. McGrady to sell to “Ed” and that they went to a residence to sell the heroin. He claimed that Mr. McGrady
became agitated when “Ed” didn’t appear to buy the heroin. He stated that Mr. McGrady slapped him in the face. The defendant
noticed a knife on the porch of the residence and he grabbed it. He claimed that Mr. McGrady taunted him and pushed him so he
stabbed Mr. McGrady once. They began fighting and they fell over the rail of the porch. According to the defendant, when they
went over the rail, the knife went into Mr. McGrady’s back. He claimed that Mr. McGrady ran back to Ms. Bolton’s vehicle. The
defendant stated that he ran after Mr. McGrady, who fell to the ground. The defendant stated that he took heroin from Mr.
McGrady’s pocket. The defendant claimed he stabbed Mr. McGrady in self-defense. The defendant eventually admitted that he put
the knife in the sink of the apartment.

Further testimony at trial disclosed that the victim suffered three stab wounds to his torso. One of the wounds was in his back.
These wounds were the cause of his death. The knife that was recovered from the kitchen sink at 70 Kendall Avenue was the only
weapon found during the investigation of this case.

Mr. Perez challenges the sufficiency of the evidence relative to his convictions for second-degree murder and robbery. The
test for sufficiency is whether viewing the evidence, and all reasonable inferences therefrom, in the light most favorable to
the Commonwealth, the fact finder reasonably could have determined that all the elements of the crime were established
beyond a reasonable doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005); Commonwealth v. Mackert,
781 A.2d 178, 186 (Pa.Super. 2001). It is for the trier of fact to make credibility determinations. Commonwealth v. Schoff, 911
A.2d 147, 159 (Pa.Super. 2006). Any doubts concerning a defendant’s guilt are to be resolved by the fact finder unless the evi-
dence was so weak and inconclusive that no probability of fact could be drawn from the evidence. Id. Credibility determina-
tions must be given great deference. The trier of fact, while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence. See Commonwealth v. O’Bryon, 820 A.2d 1287, 1290
(Pa.Super. 2003).

“Murder of the second degree is a criminal homicide committed while a defendant was engaged as a principal or an accomplice
in the perpetration of a felony.” Commonwealth v. Lambert, 795 A.2d 1010 (Pa. Super. 2002). 18 Pa.C.S.A § 2502(b). Title 18 Pa.C.S.A
§ 2502(d) defines “perpetration of a felony” as:

the act of the defendant in engaging in or being an accomplice in the commission of, or an attempt to commit, or flight
after committing, or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson,
burglary or kidnapping.

18 Pa.C.S.A. § 2502(d); Commonwealth v. Gladden, 445 Pa. Super. 434, 665 A.2d 1201, 1209 (Pa. Super. 1995) (en banc), appeal
denied, 675 A.2d 1243 (Pa 1996).

As set forth in Lambert, “[t]he malice or intent to commit the underlying crime is imputed to the killing to make it second-
degree murder, regardless of whether the defendant actually intended to physically harm the victim.” Id. citing Commonwealth v.
Mikell, 556 Pa. 509, 729 A.2d 566, 569 (Pa. 1999); Commonwealth v. Holcomb, 508 Pa. 425, 498 A.2d 833, 855 (Pa. 1985), cert. denied,
475 U.S. 1150, 106 S. Ct. 1804, 90 L. Ed. 2d 349 (1986). The elements of second-degree murder do not require that the murder be
foreseeable. The only requirement is that the accused participate in conduct as a principal or an accomplice in the perpetration of
a felony. Lambert, 795 A.2d at 1023.

Moreover, a defendant is culpable for second-degree murder if that defendant is an accomplice. Where the evidence demon-
strates that someone other than the actual killer conspired to commit the underlying felony and an act by the actual killer caused
the death of the victim in furtherance of the underlying felony, the accomplice is culpable for second-degree murder. Lambert at
1023; Commonwealth v. Middleton, 320 Pa. Super. 533, 467 A.2d 841, 848 (Pa. Super. 1983); Commonwealth v. Waters, 491 Pa. 85,
95, 418 A.2d 312, 317 (1980) Commonwealth v. Allen, 475 Pa. 165, 379 A.2d 1335, []; Commonwealth v. Banks, 454 Pa. 401, 311 A.2d
576 (1973); Commonwealth v. Williams, 443 Pa. 85, 277 A.2d 781 (1971); Commonwealth v. Redline, 391 Pa. 486, 137 A.2d 472
(1958). In fact,
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When an actor engages in one of the statutorily enumerated felonies and a killing occurs, the law, via the felony murder
rule, allows the finder of fact to infer the killing was malicious from the fact the actor was engaged in a felony of such a
dangerous nature to human life because the actor, as held to the standard of a reasonable man, knew or should have
known that death might result from the felony.

Commonwealth v. Legg, 491 Pa. 78, 82, 417 A.2d 1152, 1154 (1980); Middleton, 467 A.2d at 848. See also, Commonwealth v. Johnson,
336 Pa. Super. 1, 485 A.2d 397, 401 (Pa. Super. 1984). See Commonwealth v. Melton, 406 Pa. 343, 178 A.2d 728, 731 (Pa. 1962), cert.
denied, 371 U.S. 851, 9 L. Ed. 2d 87, 83 S. Ct. 93 (1962), (not only the killer, but all participants in a felony, including the getaway
driver, are equally guilty of felony murder when a killing by a felon occurs.)

The predicate felony alleged in this case is robbery. The robbery statute provides, in relevant part:

(1) A person is guilty of robbery if, in the course of committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;

(iii) commits or threatens immediately to commit any felony of the first or second degree;

(iv) inflicts bodily injury upon another or threatens another with or intentionally puts him in fear of immediate 
bodily injury; or

(v) physically takes or removes property from the person of another by force however slight.

(2) An act shall be deemed “in the course of committing a theft” if it occurs in an attempt to commit theft or in flight after
the attempt or commission. 18 Pa.C.S.A. § 3701.

A review of the record reflects that Mr. Perez was involved in the perpetration of a robbery, an enumerated felony in 18
Pa.C.S.A. § 2502(d), when the killing of the victim occurred. The evidence in this case was sufficient to support the verdict in this
case. Based on the evidence presented at trial, the jury was free to believe that both Ms. Turnbull and the defendant were heroin
addicts. The defendant and Ms. Turnbull contacted Mr. McGrady to obtain a brick of heroin from him. They falsely informed him
that they had the money necessary to make the purchase. When Mr. McGrady arrived to make the sale and learned that the defen-
dant and Ms. Turnbull did not have the money, an argument ensued. The defendant had already armed himself with a kitchen knife.
During the course of the argument, the defendant wielded the kitchen knife and fatally stabbed Mr. McGrady three times. After
Mr. McGrady had been incapacitated, the defendant took heroin from Mr. McGrady’s pockets. The jury was free to believe that the
defendant used force, namely deadly force, to take the heroin from Mr. McGrady. Possessing and wielding the kitchen knife alone
is circumstantial evidence that the defendant threatened force to obtain the heroin. Using a knife to mortally stab Mr. McGrady in
order to obtain the heroin is clearly sufficient to demonstrate that the defendant committed the theft by the use of force. The evi-
dence was sufficient to convict and this claim of error is without merit.

Mr. Perez finally claims that both convictions were against the weight of the evidence, as set forth in Criswell v. King, 834 A.2d
505, 512. (Pa. 2003)

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d
425, 433 (Pa.Super. 2007). This trier of fact was free to believe all, some or none of the evidence. Id. Reassessment of the credi-
bility of the witnesses is generally not proper in reviewing weight claims. Commonwealth v. Manley, 985 A.2d 256, 261(Pa.Super.
2009); Commonwealth v. Gibbs, 981 A.2d 274 (Pa.Super. 2009). Unless the evidence is so unreliable and/or contradictory as to
make any verdict based on such evidence pure conjecture, a weight challenge shall fail. Gibbs, at 981 A.2d at 282. A reviewing
court is not permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999).
A verdict should only be reversed based on a weight claim if the evidence is so tenuous, vague and uncertain that the verdict was
so contrary to the evidence as to shock one’s sense of justice. Id.; Commonwealth v. Sullivan, 820 A.2d 796, 806 (Pa.Super.
2003)(quoting Commonwealth v. La, 433 Pa. Super. 432, 640 A.2d 1336, 1351 (Pa. Super. 1994), appeal denied, 540 Pa. 597, 655
A.2d 986 (Pa. 1994)). See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new
trial on the grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to
give them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000); see also
Commonwealth v. Morgan, 913 A.2d 906 (Pa.Super. 2006)(a weight argument concedes sufficiency but contests which evidence is
to be believed).

This Court has reviewed the trial record. A finding by the jury that defendant used force to take heroin from the victim and that
the victim died as a result of that force has more than ample support in the record and does not shock any rational sense of jus-
tice. The jury was permitted to make its own credibility determinations concerning the evidence and this claim of error should be
rejected.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: October 28, 2010
1 A brick of heroin is 50 individually wrapped packages of heroin.
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Commonwealth of Pennsylvania v.
Allan Moorefield

1st Degree Murder—Suppression—5th Amendment Right Not to Testify—Mistrial

No. CC 200811367. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 29, 2010.

OPINION
On February 18, 2010, Appellant, Allan Moorefield, was convicted by a jury of his peers of two counts of Murder of the First

Degree and one count of Firearms not to be Carried without a License. Appellant was sentenced to two consecutive life terms of
incarceration for the murder convictions, and a consecutive sentence of two to four years for the firearms violation. Post sentence
motions were denied on May 7, 2010 and Appellant filed a Notice of Appeal on May 26, 2010. Appellant filed a Statement of Errors
Complained of on Appeal on August 19, 2010.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises eleven issues on appeal. First, Appellant asserts that his statements to police should have been suppressed as

he could not make a knowing, intelligent and voluntary waiver of his rights due to his mental status, which was debilitated by shock,
distress and sadness. (Statement of Errors to be Raised on Appeal, p. 3) Next, Appellant asserts that the evidence was insufficient
in that the Commonwealth failed to prove that Appellant shot and killed anyone, failed to prove the requisite mental state for
Murder in the First Degree, and failed to disprove self-defense. Id. at 3-5. Further, Appellant asserts that the convictions were
against the weight of the evidence. Id. at 5. Appellant also alleges that the Court erred in instructing the jury on flight as conscious-
ness of guilt. Id. at 6-7. Appellant asserts that this Court erred in failing to instruct the jury that a potential witness had invoked
his Fifth Amendment right not to testify. Id. at 6. Finally, Appellant asserts a mistrial should have been granted on several
instances: after the Commonwealth elicited a response regarding Appellant’s right to remain silent; after the Commonwealth elicit-
ed testimony regarding Appellants criminal history and prior bad acts; after a witness invoked his Fifth Amendment rights; and
after the same witness indicated that he had taken a polygraph examination to exclude himself as a suspect. Ibid.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. On July 5, 2008, Christopher Brandyburg and William Walker were shot

to death inside a minivan in the Homewood section of the City of Pittsburgh. Security guards heard gunshots and saw car glass
explode out from the inside of the minivan. Glass was found outside the van in the vicinity of where the security guards heard gun-
fire. The van drove away with the guards in hot pursuit. The van eventually returned to its starting point and the driver and
Appellant exited the vehicle. The two individuals ran away from the guards but Appellant was quickly apprehended.

A police detective testified that he inserted trajectory rods into bullet holes in the van to determine the flight path of the bul-
lets. (Tr. 558) After being mirandized, Appellant initially told police that the victims were shot from outside the van by a passing
car as a consequence of a drug deal gone wrong. Appellant was not only unable to offer corroborating evidence in support of this
account, but when police confronted him on the inconsistency of his explanation, including both physical and forensic evidence,
Appellant put his head down and refused to speak further with the police.

DISCUSSION
Appellant first argues that this Court erred in denying a Motion to Suppress statements made to police by Appellant. The stan-

dard of review in determining whether the trial court appropriately denied a suppression motion is whether the record supports
the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d
759, 769 (Pa. Super. 2006).

Appellant alleges that his statements were not knowing, intelligent and voluntary because he was in a debilitated state caused
by shock, distress and sadness. Voluntariness is determined from the totality of the circumstances surrounding the statement.
Schneckloth v. Bustamonte, 412 U.S. 218 (1973); Commonwealth v. Jones, 683 A.2d 1181 (Pa. 1996). The Commonwealth has the
burden of proving by a preponderance of the evidence that the defendant’s statement was voluntarily. Commonwealth v. Watts, 465
A.2d 1288 (Pa.Super. 1983), affd 489 A.2d 747 (Pa. 1985); see also Colorado v. Connelly, 479 U.S. 157 (1986). When assessing vol-
untariness pursuant to the totality of the circumstances, a court should look at the following factors: the duration and means of the
interrogation; the physical and psychological state of the accused; the conditions attendant to the detention; the attitude of the
interrogator; and any and all other factors that could drain a person’s ability to withstand suggestion and coercion Commonwealth
v. Edmiston, 634 A.2d 1078 (Pa. 1993).

The mental state of the accused is one relevant factor in determining voluntariness, but the record does not support Appellant’s
claim that he was in a debilitated state. While a person would understandably be in a distressed state following two violent shoot-
ings, a car chase and foot pursuit, particularly if the individual was the shooter, that alone would not negate the voluntariness of
the statement. Furthermore, the statement which Appellant sought to suppress, wherein he stated that a second vehicle shot into
the van and killed the victims, was made several hours later while in police custody. Appellant had been read his Miranda rights
and indicated that he understood them. In fact, several times Appellant indicated he understood his rights. Appellant did not estab-
lish that he was subjected to a long or difficult interrogation. He did not offer any witness to suggest his emotional state was unset-
tled in any way at the time of the statement. He did not present expert testimony tending to show that, as a result of traumatic
events, he was unable to give a voluntary statement. As such, he is not entitled to relief.

Next, Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all prop-
er inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to
have been established beyond a reasonable doubt… This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a rea-
sonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super. 1992)
Appellant alleges that the evidence was insufficient to convict in that the element of malice was not established beyond a rea-

sonable doubt. Respectfully, this Court disagrees.
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The legal concept of malice was explained to the jury as follows:

The word “malice,” as I am using it, has a special legal meaning. It does not mean simply hatred, spite or ill will. Malice
is a shorthand way of referring to any of three different mental states that the law regards as being bad enough to make
a killing murder.

The type of malice differs for each degree of murder. For murder of the first degree, a killing is with malice if the perpe-
trator acts with, first, an intent to kill or, as I will explain in my definition of first degree murder, the killing is willful,
deliberate and premeditated.

Tr. 1496. This instruction is taken from the 2010 Standard Jury Instructions and goes on to explain that a defendant who kills in
the heat of passion following serious provocation commits manslaughter, not murder.

Given the testimony, the jury had sufficient evidence upon which to find malice. The Commonwealth presented evidence that
Appellant shot the victims multiple times, using a deadly weapon on a vital part of the victims’ bodies. The jury was well within its
discretion to determine that Appellant had specific intent to kill.

Appellant alleges, in the alternative, that his claim of self-defense was not disproven beyond a reasonable doubt. Giving the
Commonwealth the benefit of all proper inferences, a jury could reasonably reject the uncorroborated and self-serving statements
of Appellant and instead, rely on the numerous witness and forensic evidence supporting a theory of the case wherein Appellant
was the aggressor and not an innocent victim forced to shoot both decedents multiple times in self-defense.

Appellant’s next issue, that the verdict was against the weight of the evidence, is equally meritless. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to
the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse
of discretion…. The test is not whether the court would have decided the case in the same way but whether the verdict is
so contrary to the evidence as to make the award of a new trial imperative so that right may be given another opportuni-
ty to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984) See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995))

The evidence supported the jury finding that all of the elements of the crimes for which Appellant was convicted were estab-
lished beyond a reasonable doubt. Security guards observed the glass of the van exploding outward and heard the shots fired. The
guards followed the van and ultimately engaged in a high speed chase of the van. After the van came to a sudden stop, Appellant
jumped out of the rear passenger side door of the van, was chased on foot and eventually caught by the guards. A second individ-
ual jumped out of the driver’s door, was also pursued on foot but was not apprehended at that time. Of the four individuals in the
van, two were dead, one (the driver, later identified as Victorio Hinton) was excluded as the shooter based on the angles of the bul-
let wounds which penetrated the victims, the bullet holes in the van and the blood spatter on Appellant. The only logical conclu-
sion, the one which the jury reached, is that Appellant was the shooter. Therefore, Appellant is not entitled to a new hearing.

Appellant asserts that this Court erred in permitting a witness, Michael Bigstaff, to invoke his Fifth Amendment right not to tes-
tify. After in camera discussion on the record with both counsel and Appellant, the Court determined that Bigstaff could be sub-
ject to criminal consequences if he testified. Bigstaff was on state parole at the time. If the Pennsylvania Board of Probation and
Parole became aware of his testimony, in which he would have admitted to participating in criminal activity, he could have been
subjected to a parole violation hearing. As such, the witness had a Fifth Amendment right not to testify and chose to invoke it.

Under the law, a jury is not permitted to make any inference in a situation when a witness invokes his or her right to not testi-
fy against his penal interest. Com. v. Davis, 454 A.2d 595, 598 (Pa.Super. 1982) Appellant asserts he was prejudiced by the witness
invoking his Fifth Amendment right. Appellant alleges that if he had known that this Court would permit him to refuse to testify,
Appellant would have objected to earlier testimony. Counsel during any trial must make strategic decisions and, as testimony and
circumstances evolve, make adjustments to that strategy as necessary. Counsel can not possibly foresee the outcome of each and
every evidentiary issue and must prepare, to the extent possible, for all possible twists and turns a case may take. Neither the Court
nor the Commonwealth made any promise to Appellant on whether the witness in question had a Fifth Amendment right to assert
and, if so, whether he would choose to assert it.

Next, Appellant asserts that this Court erred in failing to declare a mistrial on a number of occasions. The standard of review
for a mistrial is well settled:

[A] mistrial…is required only when an incident is of such a nature that its unavoidable effect is to deprive the appellant
of a fair and impartial trial. It is well within the trial court’s discretion to determine whether a defendant was prejudiced
by the incident that is the basis of a motion for mistrial. Com. v. Tejada, 834 A.2d 619, 623 (Pa.Super. 2003) (citations, foot-
notes, and internal quotes omitted)

Com. v. Hudson, 955 A.2d 1031, 1034 (Pa.Super. 2008)

Appellant asserts that this Court should have declared a mistrial after the Commonwealth asked a witness if he ever indicated
that he did not want to speak with police. (Tr. 459) Appellant argued that the question was asking whether the witness had invoked
his Fifth Amendment rights. (Tr. 460) The Commonwealth argued that the question was intended to elicit that the witness volun-
tarily cooperated with police. (Tr. 460-461) This Court permitted the vagarities of the initial question to be resolved by allowing
the Commonwealth to rephrase the question. (Tr. 462) A mistrial, under these circumstances, would not have been the proportion-
ate remedy.

Appellant also asserts that this Court erred in denying a motion for a mistrial upon the Commonwealth eliciting testimony
regarding prior bad acts and criminal activity of Appellant. Appellant specifically did not request a mistrial. Counsel merely
stated, “I think it’s a mistrial if he goes there.” (Tr. 926) Without the request for a mistrial, Appellant is precluded from raising
the issue on appeal. To the extent the issue is not waived, Appellant would not be entitled to a mistrial. The Commonwealth
asked a question of the witness regarding prior bad acts. Appellant objected and asked for an anticipatory ruling that would pre-
clude the Commonwealth from delving into the prior drug dealings of Appellant. (Tr. 923) This Court directed the
Commonwealth to steer away from Appellant’s prior bad acts. (Tr. 927) The Commonwealth, as a result of this Court’s instruc-
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tion, abandoned this line of questioning and moved along, which was the appropriate response to the situation. Not every objec-
tionable question is grounds for a mistrial. Mere passing reference to criminal activity will not require reversal. Com. v.
Blystone, 725 A.2d 1197 (Pa. 1999).

Appellant next asserts that this Court erred in denying his objection and should have declared a mistrial upon witness Deshrick
Lewis invoking his Fifth Amendment rights. The witness told a representative of the Commonwealth, in a pre-trial interview, that
he had never entered into a drug transaction with either Appellant or the driver of the car. This Court conducted an in camera on
the record colloquy of the witness, advising him of the potential consequences of his testimony. The witness requested counsel and
then consulted with an attorney from the Public Defender’s office. Upon resumption of the colloquy, with the Public Defender pres-
ent to represent him, the witness indicated that he would truthfully answer all questions, and would not invoke his Fifth
Amendment rights. The witness was also instructed not to mention taking a polygraph, and he agreed not to do so.

On the stand, the witness, Lewis, stated that Hinton, the driver of the van, never told him that he (Hinton) was in the van at the
time of the incident. The Commonwealth asked Lewis about his previous narcotics transactions, at which time the witness pled the
Fifth Amendment. After another lengthy colloquy in chambers, counsel for Appellant stated that Lewis had no Fifth Amendment
right to assert. The Public Defender who advised Lewis also indicated that Lewis had no Fifth Amendment right under the circum-
stances. This Court struck Lewis’ invocation of the Fifth Amendment and gave the jury a cautionary instruction. The grant of a
mistrial is unnecessary where an adequate cautionary instruction is given to overcome any potential prejudice. Com. v. Johnson,
846 A.2d 161, 166-167 (Pa. Super. 2004).

Subsequently, and despite the Court’s previous instruction to him, Lewis referenced taking a polygraph. Appellant asked for dis-
missal of the charges based on prosecutorial misconduct. This motion was denied as the nature of the question asked by the District
Attorney could not reasonably have been anticipated to elicit that response. Furthermore, the witness had been instructed not to
mention that he had taken a polygraph. Dismissal is not warranted whenever a witness veers off course from the Commonwealth’s
line of questioning. As Justice Cappy, in Commonwealth v. Shaffer, 712 A.2d 749, 752 (Pa. 1998), explained:

Dismissal of criminal charges punishes not only the prosecutor…but also the public at large, since the public has a rea-
sonable expectation that those who have been charged with crimes will be fairly prosecuted to the fullest extent of the
law. Thus, the sanction of dismissal of criminal charges should be utilized only in the most blatant cases. Given the pub-
lic policy goal of protecting the public from criminal conduct, a trial court should consider dismissal of charges where
the actions of the Commonwealth are egregious and where demonstrable prejudice will be suffered by the defendant if
the charges are not dismissed.

Id. at 752; See also Commonwealth v. McElligott, 432 A.2d 587, 589 (Pa. 1981) (“The remedy of discharge without a fair and com-
plete fact-finding procedure is extreme and will not be invoked absent deliberate bad faith prosecutorial misconduct”).

After this Court denied his Motion to Dismiss, Appellant considered but ultimately elected not to move for a mistrial. (Tr. 1181)
Instead, both counsel and the Court constructed the following cautionary instruction to be read to the jury:

Good afternoon, ladies and gentleman. I am striking from the record the witness’ last answer to the extent that he referred
to a polygraph. You are not to consider that testimony in any way. There is no evidence of record of whether anyone in
this case submitted to a polygraph. Polygraphs are not considered to be scientifically reliable, are not admissible in court.

You, the jurors, are the sole judges of the facts and the credibility of all of the witnesses. Again, any evidence that I have
ordered stricken from the record may not be considered by you for any reason.

(Tr. 1186) This instruction specifically and emphatically addressed the concern of Appellant that the jury would in some way be
influenced by hearing the witness’ statement that he had taken a polygraph. Furthermore, counsel for Appellant agreed to the
instruction as given. (Tr. 1185)

Turning to the allegation of error with the jury instructions, Appellant alleges this Court erred in instructing the jury on flight
as evidence of consciousness of guilt. To be entitled to a consciousness of guilt charge, the trial record must provide factual sup-
port for the jury instruction. As stated above, security guards testified that, after a car chase, Appellant exited the van and attempt-
ed to run from the scene. (Tr. 185) This testimony was sufficient to support a consciousness of guilt charge.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Joshua Hathaway

Probation Violation—Sentencing

No. CC 200812837, 200706049. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 15, 2010.

OPINION
On August 4, 2010, Appellant, Joshua Hathaway, appeared before this Court for a probation violation hearing. The violations

alleged included a conviction for possession of drugs and paraphernalia, disorderly conduct and resisting arrest, as well as nine
technical violations. This Court revoked probation and sentenced Appellant as follows: on count one, Simple Assault, six to twelve
months incarceration with credit for time served; and on count two, Terroristic Threats, two and one half years to five years incar-
ceration. Appellant’s Post-Sentence motion was denied on August 24, 2010. Appellant filed a Notice of Appeal on September 10,
2010 and a Concise Statement of Errors Complained of on Appeal on October 4, 2010.
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ERRORS COMPLAINED OF ON APPEAL
Appellant’s Statement of Errors Complained of on Appeal raises five issues, all of which assert that this Court made various

errors with respect to the imposition of sentence. (Concise Statement of Matters Complained of on Appeal, p. 2-3) Specifically,
Appellant “requests a sentence consistent with what would have been the appropriate sentence under the guidelines of the
Pennsylvania Commission on sentencing,” thereby asserting that this Court failed to do so. Id. at 2. Appellant also “objects to the
negative light in which he was cast[,] most notably as a result of his insistence that he did not agree to the terms of a particular
Service Plan.” Ibid. Furthermore, “Appellant objects to the fact that the Service Plan presented at his violation hearing was the
Service Plan he agreed to for the present case.” Ibid. Additionally, Appellant objects to the use at sentencing of his failure to com-
ply with the Service Plan. Ibid. Finally. “Appellant believes his sentence is excessive because he questioned the presented Service
Plan. [given] the fact that his record does not reflect a history of violent behavior and the fact that he has never been convicted of
a felony.” Id. at 3.

DISCUSSION
Appellant’s fundamental assertion is that this Court abused its discretion by imposing an excessive sentence. Before address-

ing the reasonableness of the Court’s sentence, this Court notes that Appellant must first establish that a substantial question exists
that his sentence is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 97181(b); Commonwealth v. Urrutia, 653 1 A.2d 706,
710 (Pa. Super. 1995) The determination of whether a particular issue constitutes a “substantial question” can only be evaluated
on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where
an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sen-
tencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d
115, 119-120 n. 7 (Pa.Super. 1987). Appellant has not established a substantial question. Appellant essentially argues that his sen-
tence is unreasonable because it is excessive. Appellant’s unhappiness with his outcome does not create a substantial question for
appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of par-
tiality; prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different conclu-
sion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003)

This Court sentenced Appellant to six to twelve months incarceration with credit for time served for the Simple Assault charge
and two and one half years to five years incarceration on the Terroristic Threats charge. (Transcript of Probation Violation Hearing
of August 4, 2010, hereinafter ST 14) Appellant, in his Concise Statement of Errors on Appeal, “requests” a sentence consistent
with the guidelines of the Pennsylvania Commission on sentencing. (Concise Statement of Errors Complained of on Appeal at 2)
To the extent Appellant contends that he is entitled to a guidelines sentence, this Court notes that “the guidelines have no binding
effect, create no presumption in sentencing, and do not predominate over other sentencing factors…they recommend, however,
rather than require a particular sentence.” Commonwealth v. Walls, 956 A.2d 957, 964 (Pa. 2007) Furthermore, the Sentencing
Commission has not yet adopted guidelines for probation or parole violations. The sentence imposed by this Court at his violation
hearing is not manifestly unreasonable even if it exceeds the standard range of the Sentencing Guidelines that applied at the time
he was originally sentenced.

This Court is required to consider the protection of the public, the gravity of the offense in relation to the impact on the victim
and community and the rehabilitative needs of the defendant. 42 Pa. C.S. § 9721(b) While this Court considered Appellant’s lack of
a history of violent behavior or felonious conduct, more dispositive in the Court’s eyes was Appellant’s failure to comply with his
Forensic Service Plan. Such consideration is warranted as it relates to Appellant’s amenability to treatment, which this Court must
consider. This Court also considered Appellant’s conduct with the probation department and at trial, and did not find his explana-
tion of his failure to comply with the terms of his probation to be credible. (ST 14) Furthermore, this Court had previously indicat-
ed to Appellant that he was getting a break on sentencing, and if he violated probation he would receive a state sentence. (ST 12)
Considering the totality of the circumstances, including the subsequent criminal activity, his failure to complete drug and alcohol
treatment, and his defiant attitude toward probation and this Court, his sentence was not excessive or unreasonable.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos

Commonwealth of Pennsylvania v.
Shawn Matthew Hickman

Robbery—Insufficient Evidence—Request for Mistrial

No. CC 200710232, 200617304. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Reilly, S.J.—November 15, 2010.

OPINION
The defendant, Shawn Hickman, was found guilty in a jury trial of one count of robbery at CC2007-10232; six counts of burgla-

ry, three counts of theft by unlawful taking, three counts of receiving stolen property, one count of criminal attempt-burglary, and
one count of criminal conspiracy-burglary at CC2006-17304. The defendant was subsequently found guilty of numerous summary
offenses. On January 29, 2010, the defendant was sentenced to 8 to 16 years confinement for the robbery conviction (CC2007-
10232); and 2 to 4 years confinement and 5 years probation for the burglary convictions (CC2006-17304) to be served consecutive
to the robbery sentence. Appeals have been filed to the convictions. On October 27, 2010, a concise statement of matters com-
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plained of on appeal, in accordance with Pa.R.A.P. Rule 1925(b), was filed in the CC2007-10232 case. In this statement defendant
asserts that the trial court erred in: failing to grant defendant’s motion for mistrial, and that there was insufficient evidence to con-
vict the defendant of the robbery conviction.

The cases involved a robbery at gunpoint which occurred in the Penn Hills area of Allegheny County on June 27, 2007, and var-
ious burglaries which occurred over several years. At trial, the Commonwealth presented evidence through many of the victims,
various police and investigative witnesses, as well as others involved in the crimes. The armed robbery occurred on June 27, 2007,
at a pallet business owned by Tom Gordon. At that time three masked armed gunmen came into his business. Mr. Gordon fled and
hid in the bathroom. Mr. Gordon testified that the defendant said “Tom come out”. Even though the defendant had a mask cover-
ing his face, Mr. Gordon recognized the defendant’s voice, as the defendant had been friendly with Mr. Gordon’s son and had spo-
ken to Mr. Gordon many times over approximately 10 years. The defendant while holding a gun took approximately $200. When
exiting, the defendant stated “this is for TJ”. TJ being a reference to Mr. Gordon’s son.

The Commonwealth presented witnesses who were either with the defendant when burglaries were committed, or the defen-
dant had spoken to them regarding his role in the burglaries. These witnesses included Thomas Gordon III (TJ), who had been
involved with the defendant in various burglaries. The credibility of the witnesses who had committed burglaries with the defen-
dant or other crimes was a significant factor which was presented to the jury. Each of these prosecution witnesses was questioned
extensively with regard to their criminal actions and reasons for testifying. In addition to the victims of many of the burglaries,
Detective William Krut of the Monroeville Police Department detailed various burglaries in which the defendant was charged. The
detective outlined the dates, locations, damages, and items stolen. At the conclusion of the Commonwealth’s case some of the orig-
inal counts were dismissed by the court.

The defendant initially complains that the trial court should have granted his request for mistrial, when during the jury delib-
erations there arose questions in which the jury was returned to the courtroom for further instructions. After the court re-charged
on various definition items, the jury foreperson asked whether two audiotapes of the defendant’s jailhouse calls could be played
again. While all the calls were admitted, this request included one that had not been previously played for the jury. When counsel
for the defendant objected, the foreperson made a comment that “you put him on the stand”. The court then returned the jury to
the deliberation room while the attorneys and the court discussed the matter. Ultimately, the court determined that the tapes could
not be replayed for the jury at this point. As a general rule, the trial court is in the best position to gauge potential bias and defer-
ence is due the trial court when the grounds for the mistrial relate to jury prejudice. Arizona v. Washington, 434 U.S. 497, 513-514,
98 S.Ct. 824, 54 L.Ed.2d 717 (1978). From this court’s vantage point, having the opportunity to observe the jurors and the attorneys
to evaluate the scope of any prejudice, there was no apparent harm from the spontaneous remark made by the jury foreperson.
Consequently, the defense motion for mistrial was denied.

Next, the defendant asserts that the evidence was insufficient to convict the defendant of the robbery and burglaries. The facts
presented and inferences requested to be drawn therefrom through the witnesses for the prosecution, which on some points were
in conflict with each other, were presented to the jury. As such, credibility and concluding the facts was the cornerstone of the fact
finder’s duties. The determination submitted to the jury was based upon the facts, whether the prosecution had proved the defen-
dant’s guilt beyond a reasonable doubt.

All of the factors were placed before the jury for its consideration regarding the testimony and the weight to be placed there-
on. In a jury trial, the function of the fact finder is to weigh conflicting evidence. Commonwealth v. Tumminello, 292 Pa.Super., 437
A.2d 435 (1981). Additionally, the fact finder viewing the witnesses makes credibility determinations with regard to their testimo-
ny. The fact finder is free to believe all, some, or none of the evidence presented. Commonwealth v. Miller, 555 Pa. 354, 724 A.2d
895, certiorari denied, Miller v. Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d 204 (1999). The number of witnesses
offered by one side or the other does not in itself determine the weight of the evidence. The fact finder determines the credibility
of witnesses presented and the weight of their testimony. Commonwealth v. Dunn, 424 Pa.Super. 521, 623 A.2d 347 (1993). In this
case the jury acting as the fact finder, found the testimony of the Commonwealth’s version of the witnesses sufficient to prove the
elements of some of the crimes beyond a reasonable doubt. Since many of the counts alleged against the defendant resulted in non-
guilty verdicts, it is apparent that in some instances the Commonwealth did not sustain its burden. As such, the defendant was
found guilty of some crimes and not guilty of others.

BY THE COURT:
/s/Reilly, Jr., S.J.

Date: November 15, 2010
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Richard Geiser v. Dora Geiser
Business Valuation—Alimony

1. The parties were married for twenty six years with the marital estate including the husband’s interest in a scrap metal cor-
poration. At the time of trial, the wife presented expert testimony as to the valuation of this business; however, the husband, who
had hired an expert and indicated that the expert would be testifying, did not have any expert testify at the time of trial. The court
accepted the wife’s valuation as the husband was seen to have provided no evidence that would support his claimed value. The
court also was clear to state that the valuation accepted did not include the husband’s income in the determination of the reason-
able fair market value. No double-dip occurred whereby the husband’s income would be included in the valuation and also seen as
income available for support.

2. The trial court also regarded the alleged transfer of a portion of the husband’s business to the husband’s paramour to be a sham
and included the alleged transferred asset in the marital estate for equitable distribution purposes. The paramour was not credible
in her testimony that her company had no relation to the husband’s business, when the evidence clearly showed otherwise.

3. The wife was awarded alimony in the amount of $3,000 per month for a period of five years, with the court basing this alimo-
ny on the relative earnings and earning capacities of the parties, the duration of the marriage, and the relative needs of the parties.
The court did find that the wife’s budget was excessive and, therefore, awarded a lesser amount of alimony than was requested.

(Christine Gale)

Brian C. Vertz, Esquire for Plaintiff/Husband.
Jamie Spero, Esquire for Defendant/Wife.
No. FD06-007978-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Bubash, J.—November 17, 2010.

M.H. v. J.H.
Spousal Support—Entitlement Defense

1. The parties were married for two and one-third years prior to their separation and are the parents of one minor child. The
wife sought child and spousal support, with the hearing officer awarding child support, but denying the wife’s request for spousal
support.

2. The hearing officer determined that the wife enjoyed an earning capacity, finding that she quit her job as a corrections offi-
cer because of a relationship she had with an inmate. The wife was not credible in her testimony and the husband successfully pre-
sented an entitlement defense.

3. The husband successfully argued before the hearing officer that he believed that the wife left the marriage so as to move to
a new residence in order for the inmate to move in with her upon his release from jail. The wife was not entitled to support even
though it was not clear that adultery was proven as the wife’s relationship with another man may constitute the fault of indigni-
ties.

4. The reviewing court determined that there may be an indignities argument that would sustain the entitlement defense. This
was not fully explored on the record and, therefore, the matter was remanded to address the issue of whether or not the fault of
indignities could be sustained so as to find that the entitlement defense was successfully presented such that the wife’s claim for
spousal support would be denied.

(Christine Gale)

Donald H. Presutti, Esquire for Plaintiff/Wife.
Angelica L. Revelant, Esquire for Defendant/Husband.
No. FD10-4372-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, J.—November 23, 2010.

C A P S U L E  S U M M A R I E S
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Commonwealth of Pennsylvania v.
Audrey E. Quel

Theft—Waiver—Circumstantial Evidence

No. CP-02-CR18578-2008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—December 1, 2010.

OPINION
For two days in December, 2009, this Court presided over a jury trial in which the Defendant, Audrey Quel, was accused of tak-

ing money from various student groups at a local high school. After an hour and 40 minutes of deliberations, Quel was found guilty
of theft by deception, theft by unlawful taking and theft by failure to make required disposition of funds. Quel’s bond was revoked.

On December 23, 2009, the Court ordered Quel to be released from the county jail and placed on electronic home monitoring
until her sentencing on March 11, 2010.

At sentencing, the Court imposed incarceration of 11 and a half to 23 months in the county jail followed by 7 years of probation.
She was also directed to make restitution in the amount of $29,310.20.

Later in the day, on March 11th, Attorney Michael Foglia entered his appearance and filed a motion seeking reconsideration of
the sentence and a post-sentence motion raising three claims: “the evidence was insufficient to sustain the verdict”; “the verdict
was against the weight of the evidence”; and “[d]efense counsel was ineffective to the extent that he failed to call character wit-
nesses on behalf of the defendant”. Post Sentencing Motion, paragraphs 1, 2 and 3 (March 11, 2010).

On March 18, 2010, the Court directed Quel’s lawyer to supplement its ineffective assistance of counsel claim with “pertinent
transcripts, an affidavit or signed statement from trial counsel” and otherwise comply with the law on failure to call character wit-
nesses as set forth in Commonwealth v. Washington, 927 A.2d 586, 599 (Pa. 2007).

On March 30, 2010, this Court granted the motion for reconsideration. This order also released Quel from the county jail and
placed her again on electronic home monitoring.

On April 6, 2010, the defense supplemented its previous accusation of ineffective assistance of counsel. It provided the Court
with pertinent trial transcripts (pgs. 165-170) and an Affidavit from Quel’s trial lawyer, Daniel Goodyear.

On April 7, 2010, the Court directed the government to file a written response no later than April 20, 2010. The government com-
plied a day early. Within its response, the government highlights some perceived deficiencies of Quel’s submission.

The scheduled hearing for April 21, 2010, did not take place. It was continued until June 28, 2010. While the Court anticipated
receiving more evidence, the defense and the prosecution choose only to orally advanced their respective positions. After an in-
chambers discussion with counsel, the Court reconvened. The Court granted the sentence reconsideration motion and then sen-
tenced Quel to 23 months of house arrest.

On July 6, 2010, the Court issued a written order denying Quel’s post-sentence motion wherein she raised a sufficiency claim,
a weight claim and an ineffective assistance of counsel claim. On July 23, 2010, a Notice of Appeal was filed and a few days later
Quel was directed to file a Concise Statement of Matters Complained of on Appeal no later than August 19, 2010. Quel filed her
Concise Statement on the due date.

Quel raises three claims on appeal. She initially argues that the guilt determination is against the weight of the evidence. She
then attacks the sufficiency of the evidence. Her final assertion of error is a claim of ineffective assistance of counsel. Each asser-
tion of error will be addressed although in a different sequence.

Sufficiency of the Evidence
Quel complains the evidence was not sufficient to support the verdicts. Quel claims that for each of the three different theft con-

victions the government’s proof was lacking. An overview of the evidence provides the context in which those specific claims of
insufficiency can be reviewed.

The government’s case was the epitome of a prosecution upon which circumstantial evidence controlled the outcome. There
was no evidence that anyone saw Quel take money. However, there was an abundance of circumstances that put the money in
Quel’s pocket.

Quel began her job as assistant secretary/bookkeeper for the Moon School District in August, 2007. Her job required multi-task-
ing. One job function was to account for, deposit and generate records for the various student groups who may raise money
throughout the school year. The process worked in rather simplistic fashion. A student group would conduct a fundraiser like sell-
ing hoagies. When the money was collected from that function a particular type of deposit envelope would be completed by a rep-
resentative of that student group and/or the group’s sponsor, traditionally a member of the teaching staff. The deposit envelope
required the contents to be broken down by the number of twenty dollar bills, ten dollar bills, five dollar bills, one dollar bills, coins
and checks. When the deposit envelope was completed, it was delivered to Quel or, if she was not present, given to a member of
the secretarial staff or the administrative staff (i.e. principal or his assistant). Whether by Quel herself, or by someone else, the
deposit envelope was then placed in the “safe” which was located inside a “safe room”. At an appropriate time during her work-
day, Quel would then retrieve the deposit envelope and verify its contents. She would count the money and verify what was numer-
ically reflected on the outside of the envelope matched what was actually inside the envelope. With very few exceptions, Quel found
the money inside the envelope matched the figure on the outside of the envelope.

The next step in the process is where the defense’s theory breaks down. According to Quel, the next step in the process was to
complete a bank deposit slip, put the money and the deposit slip inside a special plastic deposit bag complete with the bank’s logo
on it, return it to the safe to await pick-up by a school district driver/courier. The next step according to Quel was to then enter the
amount deposited by a particular student group into a computer software program. The software program used was “Quicken”.
The Quicken program kept track of all the student groups and maintained running balances of how much money each group had.
This sequence, according to Quel, would prohibit her from then going back inside the bank deposit plastic bags and removing any
money. Contributing to this is the fact that the reports from Quicken always matched the numerical reflection of the money inside
the student group delivered deposit envelopes.

The government’s theory, however, had more persuasive punch. After Quel would verify the money received matched the
numerical reflection on the outside of the deposit envelope, she would enter that figure into Quicken. This ensured that each stu-
dent group’s running balance in Quicken would be consistent with each groups own record keeping. Only after that task was com-
pleted, would Quel then complete the bank deposit slip. It is at this point, where cash could be diverted from the student generat-
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ed deposit envelope to Quel’s own pocket. Contributing to this opportunity of theft is that the actual bank deposit slips which were
placed inside the plastic deposit bags were never returned to Quel. Those went to the central office. The central office, for some
reason, had no access to the Quicken program. Quel was the only person who had the password for that program.

With this factual overview now complete, Quel’s specific insufficiency accusations can be addressed.

Theft by Unlawful Taking
Pennsylvania defines theft by unlawful taking as having four elements. Those elements are: (1) the defendant took control over

movable property; (2) the movable property was someone’s else’s; (3) the taking was unlawful; and, (4) the taking was with the
intent to deprive the owner of his property. Pa. SSJI (Crim) 15.3921A; see also, Trial Transcript, pg. 242. Quel’s attack on her con-
viction for unlawful taking is a hybrid assertion. Quel says the government did not present sufficient evidence that she “unlawful-
ly took control of the movable property of another.” Concise Statement, 7(b), (Aug. 19, 2010). The Court views this assertion as
questioning the government’s proof as to the first and third elements for those elements have the language which Quel uses in her
Concise Statement.

The government’s evidence more than satisfies what the law requires to sustain a conviction for theft. Quel had control of the
money from the time each student group left it with her until she placed the money into the specially designed deposit bag for pick-
up by the courier. While this part of Quel’s control of the money was lawful, the diverting of cash from the student deposit envelopes
to her own pocket was not. The strength of the circumstantial evidence more than supported the jury’s guilt determination.

Theft by Failure to Make Required Disposition
Pennsylvania defines theft by failure to make required disposition of funds as having three elements. Those elements are: (1) the

defendant obtained property; (2) the property was obtained through an agreement or subject to a known legal obligation to make a
specific disposition of that property; and, (3) the defendant intentionally dealt with the property obtained as her own and did not
make the required disposition. Pa. SSJI (Crim) 15.3927B; see also, Trial Transcript, pg. 241. Quel asserts the government’s proof
was lacking on element three as she says the government did not “establish…that [she] failed to make deposits as per her employ-
ment responsibilities and instead intentionally dealt with the property…as her own.” Concise Statement, 7(b), (Aug. 19, 2010).

The government’s evidence was more than sufficient to prove this crime. Quel’s job responsibilities included receiving money
raised from various student groups, accounting for it, preparing reports of such deposits, completing the necessary paperwork to
have that money deposited into a bank account and preparing the bag for deposit by the school’s courier. The expert testimony of
Peter Vancheri and Jacqueline Weibel demonstrated that certain deposits were not made or were not completely made. This testi-
mony, when viewed in conjunction with that from school officials and the defendant herself that she was the single person respon-
sible for doing these tasks, creates an unbreakable chain of circumstantial proof that Quel took cash and never made the deposit
she was obligated to make by virtue of her position.

Theft by Deception
Pennsylvania defines theft by deception as having three elements. Those elements are: (1) the defendant intentionally obtained

or withheld property; (2) the property was the property of another; (3) the defendant committed the deception with regard to the
property. Pa. SSJI (Crim) 15.3922A; see also, Trial Transcript, pg. 240. Quel asserts the government’s proof was lacking on ele-
ments one and three. Concise Statement, 7(c), (Aug. 19, 2010) (“[T]he Commonwealth failed to establish…Quel either obtained or
withheld currency of another. Further, the Commonwealth failed to prove the necessary element of deception.”).

The government’s evidence was more than sufficient to prove this crime. Quel’s deception was to match up the balance for each
student group in the Quicken program with what was reflected on the outside of that group’s deposit envelope. This created the
appearance that all things financial were in order. As was demonstrated at trial, the financial affairs of the student groups were
not in order. As mentioned earlier, the circumstantial evidence showed Quel removed cash from what was actually deposited with
the bank between the time she verified the contents of each student groups deposit envelope and when she completed the deposit
slip and placed the remaining monies in the blue, plastic deposit bag for the school’s courier to pick and actually make the deposit.
The money Quel took was property of another and her deception was necessary in order for her to maintain possession and use of
that money.

Weight of the Evidence
Quel also claims the jury’s guilt determination was against the weight of the evidence. Our Rules of Procedure require such

claims be raised by motion. Pa.R.Crim.P. 607(A)(3)(“A claim that the verdict was against the weight of the evidence shall be raised
with the trial judge in a motion for a new trial: in a post-sentence motion.”). Quel made the following assertion: [t]he verdict was
against the weight of the evidence. Post Sentencing Motion, paragraph 2, (March 11, 2010). Rule 607(A)(3) has been complied with,
but is that the only rule which must be followed? This Court thinks not.

Pa.R.Crim.P. 575 addresses motions and answers. Section (A) of that rule sets forth certain requirements for motions. Sub-sec-
tion (2)(c) of that rule provides that “[t]he motion shall state with particularity the grounds for the motion, [and] the facts that sup-
port each ground….”. Pa.R.Crim.P. 575(A)(2)(c). Sub-section (A)(3) says that the “failure, in any motion, to state…a ground there-
for shall constitute a waiver….”. Pa.R.Crim.P. 575(A)(3).

Here, the only assertion regarding the evidence’s weight was – the verdict was against the weight of the evidence. There is no
particularity. There are no facts set forth in support. This one-sentence assertion is not what Rule 575(A)(2)(c) contemplated and
justifies this Court’s conclusion that the weight claim has been waived.1

Ineffective Assistance of Counsel (IAC)
Quel’s final assertion of error is not leveled directly at the trial court but at her previous lawyer. Quel claims her 6th

Amendment right to the assistance of counsel was violated. According to Quel, the abridgment of her right happened when her
prior lawyer did not call any character witnesses to testify on her behalf at trial.

To prevail on an ineffectiveness claim, Quel must show that such ineffectiveness “in the circumstances of the particular case,
so undermined the truth-determining process that no reliable adjudication of guilt or innocence could have taken place.” 42 Pa.C.S.
§ 9543(a)(2)(ii). Our appellate courts have interpreted this standard to require three things: (1) the underlying claim is of arguable
merit; (2) counsel’s performance lacked a reasonable basis; and (3) the ineffectiveness of counsel caused the petitioner prejudice.
Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973, 975 (Pa. 1987)”. Commonwealth v. Carson, 913 A.2d 220, 233 (Pa. 2006),
accord, Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). A failure to satisfy any one of the three
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prongs of the test for ineffectiveness requires rejection of the claim. Commonwealth v. Sneed, 899 A.2d 1067, 1076 (Pa. 2006).
When one raises a failure to call a potential witness claim, “the performance and prejudice requirements of the Strickland test”

are established,2 if: (1) the witness existed; (2) the witness was available to testify for the defense; (3) counsel knew of, or should
have known of, the existence of the witness; (4) the witness was willing to testify for the defense; and (5) the absence of the testi-
mony of the witness was so prejudicial as to have denied the defendant a fair trial.” Commonwealth v. Washington, 927 A.2d 586,
599 (Pa. 2007). All five requirements are a must.

A review of the procedural history just as it pertains to the IAC claim is of great assistance to the Court’s conclusion. The IAC
claim first appears on the Court’s radar screen in a March 11th post-sentence motion. While clearly not in compliance with
Washington, the Court excused the disconnect given new counsel just getting involved. A week later, the Court directed Quel’s
counsel to supplement its initial IAC filing and made specific reference to our state Supreme Court’s 2007 decision in Washington.
On April 6th, Quel’s lawyer filed a supplement. Attached to the supplement were two documents: (A) trial transcript snippet; and
(B) trial lawyer affidavit, which had attached to it a hand written 4 page listing of names and other notations next to certain names.
Of note, is that Quel’s lawyer also referenced the Washington decision and its five requirements. The government filed a response
to the IAC claim on April 19th. The government’s position was that the various predicates from Washington have not been satis-
fied by the evidentiary presentation to date. Over 2 months later, the parties convene before this Court for a hearing. Surprisingly,
Quel takes no additional steps to supplement her filings. Equally surprising, is the lack of effort to distinguish or soften the blow,
if you will, of its pleading deficiencies highlighted by the government’s written response.

The aforementioned procedural history allows this Court to focus upon the Washington predicates and reach the conclusion that
the IAC claim fails. Based upon this record, the Court does not even know if the witnesses set forth in the hand written attachment
to the trial lawyer’s affidavit even exist. Quel never testified that each particular witness existed. Her trial lawyer did not testify
that each particular witness existed as a result of him talking with each or through some other manner. None of these witnesses
testified or, as far as the Court knows, even appeared at the June 28th hearing. Their availability on the trial date is an enormous
unknown. Equally absent from this record is the sum and substance of what each of these particular witnesses would have testi-
fied to. As stated earlier, not one witness testified at the June 28th hearing. Also absent is any documentation setting forth their
proposed testimony. Pa.R.Crim.P. 902(A)(15)(“Any documents material to the witness’s testimony shall also be included in the peti-
tion….”). To the extent these evidentiary black holes can be interpreted to be credibility calls, this Court is making them, and mak-
ing them against Quel. Commonwealth v. Small, 980 A.2d 549, 561 f.n.4 (Pa. 2009)(“Nonetheless, when confronted by claims alleg-
ing ineffectiveness by trial counsel for failure to call a witness, we encourage PCRA courts to facilitate appellate review by making
credibility findings.”). These three deficiencies make discussion of the prejudice prong an academic exercise.3

BY THE COURT:
/s/Williams, J.

1 The Court gains support for its conclusion from the Superior Court’s recent en banc decision in Commonwealth v. Dixon, 997 A.2d
368 (Pa. Super. 2010). In Dixon, the Court affirmed the trial court’s conclusion that Rule 581(D) was not satisfied. Id., at 374. Rule
581(D) requires particularity, the articulation of grounds and facts in support of those grounds. Pa.R.Crim.P. 581(D). Given the sim-
ilarity of the language between Rule 581(D) and 575(A)(2)(c), this Court believes the result should be the same.
2 Commonwealth v. Johnson, 966 A.2d 523, 536 (Pa. 2009).
3 The Court does find that requirement (3) from Washington – counsel knew or should have know – to have been satisfied.

Commonwealth of Pennsylvania v.
Rafael Gary

3rd PCRA—Life Sentence on Juvenile—Untimely

No. CC 9516250, 9603768. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—December 2, 2010.

OPINION
The Defendant has appealed from this Court’s Order of September 7, 2010, which dismissed his third pro se Post Conviction

Relief Act Petition without a hearing. A review of the record reflects that because the Petition was untimely filed, this Court lacks
the jurisdiction to address it.

The Defendant was charged with Criminal Homicide,1 Aggravated Assault,2 Possession of a Prohibited Offensive Weapon,3

Criminal Attempt4 and Criminal Conspiracy5 in relation to the August 22, 1995 killing of Elizabeth Turner and shooting of Irene
Kirk in the West End section of the City of Pittsburgh. At the time of the crime, the Defendant, who was born on December 15,
1977, was 17 years and 8 months old. The Defendant was tried as an adult and a jury trial was held before this Court from July 31
to August 5, 1996. At the conclusion of the trial, the Defendant was convicted of First-Degree Murder and all other crimes. On
October 7, 1996, the Defendant appeared before this Court and was sentenced to a term of life imprisonment plus a consecutive
term of ten (10) to twenty (20) years. The judgment of sentence was affirmed by the Superior Court on February 10, 1998 and the
Pennsylvania Supreme Court subsequently denied allowance of appeal on June 29, 1998.

On July 7, 1999, the Defendant filed a pro se Post Conviction Relief Act Petition. Counsel was appointed and an Amended
Petition followed. On May 30, 2000, after giving the appropriate notice, this Court dismissed the Amended Petition without a hear-
ing. That Order was affirmed by the Superior Court on May 29, 2001.

On April 29, 2005, the Defendant filed a second pro se PCRA Petition. After finding that the Petition was untimely and giving
the appropriate notice, this Court dismissed the Petition without a hearing on May 25, 2005. No appeal was taken.

The Defendant took no further action until July 13, 2010, when he filed a third pro se PCRA Petition. He averred a time-bar
exception to the Post Conviction Relief Act on the basis of Graham v. Florida, 130 S.Ct. 2011 (2010), which, he claimed, held that the
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imposition of life sentence upon a juvenile constituted cruel and unusual punishment and was prohibited by the 8th Amendment.
This Court reviewed Graham and determined that its holding actually applied only to non-homicide offenses. See Graham v. Florida,
130 S.Ct. 2011, 2034 (2010). Upon finding that Graham did not apply, this Court determined that the Defendant did not satisfy the
time-limitation exception of Section 9545(b)(iii) of the Post Conviction Relief Act and the Petition was therefore untimely. After giv-
ing the appropriate notice, this Court dismissed the Petition without a hearing on September 7, 2010. This appeal followed.

Pursuant to 42 PA.C.S.A. §9545(b), any and all PCRA Petitions, “including a second or subsequent petition, shall be filed with-
in one year of the date the judgment of sentence becomes final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment
of sentence became final on September 28, 1998, ninety (90) days after the Pennsylvania Supreme Court’s ruling, when he failed
to petition for certiorari to the United States Supreme Court. Therefore, in order to be timely, any PCRA Petitions should have been
filed by September 28, 1999. The instant Petition, filed on July 13, 2010, is well outside of that time limitation. However, the
Defendant has averred a retroactive Constitutional right exception to that time limitation.

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.’

(b) Time for filing petition. –

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment became final, unless the petition alleges and the petitioner proves that:

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United
States or the Supreme Court of Pennsylvania after the time period provided by this section and has been
held by that court to apply retroactively.

42 Pa.C.S.A. §9545(b)(iii).
In his pro se PCRA Petition, the Defendant relied on Graham v. Florida, 130 S.Ct. 2011 (2010), for the proposition that the impo-

sition of a life sentence on a juvenile violated the 8th Amendment’s prohibition of cruel and unusual punishment. However, as noted
above, a careful reading of Graham revealed that its holding only applied to non-homicide offenses, which was not the case here.
Because Graham did not establish a new constitutional right applicable to this case (let alone apply it retroactively), the Defendant
failed to establish an exception to the time limitation provisions of the Post Conviction Relief Act.6

Inasmuch as the Defendant has failed to satisfy the requirements of the retroactive Constitutional right exception to the Post
Conviction Relief Act, his Petition was properly classified as untimely. See Commonwealth v. Wojtaszek, 951 A.2d 1169 (Pa.Super.
2008). “Given the fact that the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no court may proper-
ly disregard or alter them in order to reach the merits of the claims raised in a PCRA Petition that is filed in an untimely manner.”
Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v. Bennett, 842 A.2d 953, 956
(Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As such, this Court is bound by the time limitation provi-
sions of the Act and, therefore, properly dismissed the Defendant’s third Post Conviction Relief Act Petition.

Accordingly, for the above reasons of fact and law, this Court’s Order of September 7, 2010 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: December 2, 2010
1 18 Pa.C.S.A. §2501 - CC 9516250
2 18 Pa.C.S.A. §2702(a)(1) - CC 9603768
3 18 Pa.C.S.A. §908 - CC 9603768
4 18 Pa.C.S.A. §901 -CC 9603768
5 18 Pa.C.S.A. §903 - CC 9603768
6 Neither is this Court persuaded by the two “Pennsylvania Supreme Court” cases referenced in the Defendant’s Concise Statement
of Matters Complained of on Appeal; the case of Commonwealth v. Batts, 974 A.2d 1175 (Pa.Super. 2009) remains pending in the
Pennsylvania Supreme Court and this Court was unable to locate an applicable pending case under the “cited” caption of
“Cunningham.” Rather, the current law of this Commonwealth on this point is proscribed by Commonwealth v. Carter, 855 A.2d 885
(Pa.Super. 2004), in which our Superior Court held that the imposition of a life sentence on a juvenile tried as an adult and convict-
ed of murder does not constitute cruel and unusual punishment. See Commonwealth v. Carter, 855, A.2d 885, 892 (Pa.Super. 2004).

Commonwealth of Pennsylvania v.
Terrence Allen

3rd Degree Murder—Hearsay—Waiver—Lesser Included Offense

No. CC 200707863. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 16, 2010.

OPINION
PROCEDURAL HISTORY

On October 24, 2008 Appellant was convicted by a jury of one count of Third Degree Murder, 18 Pa.C.S. § 2502(c).1 He was sen-
tenced on February 19, 2009 to twenty to forty years incarceration. On February 27, 2009 Appellant filed a post-sentence motion,
which was denied by operation of law on July 17, 2009. He filed a timely Notice of Appeal to the Superior Court of Pennsylvania
on August 14, 2009. Pursuant to Pennsylvania Rule of Appellate Procedure 1925(b), an order was entered September 21, 2009,
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directing counsel to file a concise statement of errors on appeal within twenty-one days from the date of the order. On September
30, 2009 Appellant timely filed an amended concise statement. This appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Amended Concise Statement raises the following eight issues for review by the Superior Court of Pennsylvania:

1. The trial court committed reversible error when it permitted Detective Dale Canofari to offer hearsay testimony
from Trudy Williams, over objection, which was unnecessary and had the sole effect of being offered for the truth of
the matter asserted therein.

2. The trial court committed reversible error when it permitted the Commonwealth to offer testimony by Trudy
Williams, over objection, from a preliminary hearing that was irrelevant to the ultimate issue and unfairly prejudicial.

3. The trial court committed reversible error when it permitted Detective J. R. Smith to provide his summary of a
recorded statement by Trudy Williams that was cumulative, irrelevant, highly prejudicial, and not the best evidence.

4. The trial court committed reversible error when it allow[ed] Stephanie Anna Ramaley to testify, over objection, to
irrelevant circumstances surrounding Trudy Williams that served only to confuse and prejudice the jury.

5. The trial court committed harmful error when it permitted incompetent testimony regarding Trudy Williams, name-
ly those issues raised in paragraphs 1 through 4 herein, which was cumulatively irrelevant and highly prejudicial.

6. The trial court committed reversible error when it permitted Detective William Kelsch to testify regarding the use
of his canine partner in the arrest of Mr. Allen because the probative value of that evidence was not outweighed by its
prejudicial affect [sic].

7. The trial court committed reversible error when it refused to instruct the jury on aggravated assault, a lesser includ-
ed offense, where there was a rational basis and sufficient evidence for the jury to have acquitted Mr. Allen of third-
degree murder.

8. The trial court abused its discretion when sentencing Mr. Allen by using language supporting the elements of first-
degree murder, showing a partiality, bias, or ill-will against the Appellant.

FINDINGS OF FACT
On the morning of October 10, 2006 Appellant was in the rear parking area of his mother’s (Trudy Williams) and step-father’s

(victim Terrance Williams) home at 325 Charles Street, in the Beltzhoover section of the City of Pittsburgh. Trial Transcript
October 21-24, 2008 at 47, 69, 96, 98, 226, 264, 265 (hereafter “T.T.”). Appellant was awaiting the arrival of his step-father, who was
being driven home by Ms. Williams after being released from the Fayette County Prison to a half-way house after serving a peri-
od of incarceration for an aggravated assault conviction in which Appellant was the victim. (T.T. 60, 98, 221, 264-66.) Appellant har-
bored ill-will and hostility toward the victim from that incident in which he was stabbed multiple times, and Appellant had told his
mother that he was going to get his step-father when he came home from prison. (T.T. 60, 221, 264-266.) Although Appellant’s moth-
er had not told Appellant himself that the victim was being released and coming home that day, she had told her daughter and
another son that her husband was being released from prison. (T.T. 162, 266.)

Appellant’s mother, who picked up her husband at the prison, parked in the parking area at the rear of her house, and they exit-
ed their van. (T.T. 60, 96-87, 95, 98, 264, 265, 325.) As Appellant’s mother started toward the house with her husband following, she
heard her husband shout, “Terrence, Terrence.” (T.T. 264.) She turned around, and observed her son, Terrence Allen (Appellant),
confronting her husband with a gun. (T.T. 67, 107, 264.) Although Appellant was wearing a mask and a black head covering, she
recognized her son by his eyes, and because she was familiar with his build and walk. (T.T. 51, 60, 67, 107, 201, 213-14, 232, 236-
37, 264, 267.) She tried to block Appellant’s way by holding up her hands, saying, “No. No. No. No. Don’t do this.” (T.T. 61, 264.)
While Appellant’s mother engaged her son, her husband attempted to escape by crawling through the van to the other side, run-
ning between two houses toward the front of his house, and then crossing to the opposite side of Charles Street. (T.T. 61, 264, 265.)

Appellant got past his mother and pursued the victim onto Charles Street, to the front of Knoxville Middle School, and Appellant’s
mother followed. (T.T. 41, 61, 69, 228, 264-65.) There Appellant shot at the victim twice and the victim fell to the ground, landing par-
tially on the sidewalk and partially in the street. (T.T. 49, 51, 61, 221, 228.) At this point, Appellant’s mother caught up with the pair
and attempted to restrain her son, stating, “Don’t do this. Don’t do this. It’s not worth it.” (T.T. 228, 229, 265.) Appellant took four or
five steps away from the victim, then came back to the victim, and shot him twice in the leg while he was lying on the ground. (T.T.
51, 61, 221, 229.) Appellant again turned away from the victim, walking toward the houses on Charles Street, but again returned, and
although his mother continued to try and block his path, Appellant shot the victim twice more in the legs before running from the
scene. (T.T. 51, 221, 229, 230, 231, 238, 265.) A witness who had observed the shooting and heard Appellant’s mother screaming,
called the police and rendered aid until the police and medics arrived. (T.T. 229, 230, 231, 233, 234, 265.)

When City of Pittsburgh paramedics arrived they observed that the victim had several penetrating injuries to his lower extrem-
ities, upper leg, groin area, and right arm, and that he had lost a significant amount of blood. (T.T. 71, 73, 75-76.) His color was gray,
he had no pulse, and he did not appear to be breathing. (T.T. 71.) The medics began treating the victim at the scene, supporting his
breathing by using a “bag-held mask,” immobilizing him, and cutting off his clothing to assess his wounds. (T.T. 72-73, 103.) They
placed the victim into the ambulance, and while en route to Mercy Hospital attempted to administer IV fluids, but were unsuccess-
ful because the victim’s blood pressure was so low. (T.T. 72.) After the victim experienced a cardiac arrest in the emergency room,
the trauma doctor performed a thoracotomy to resuscitate him. (T.T. 305, 306, 308, 311-12.) The victim remained in Mercy Hospital
for approximately four weeks, where he underwent multiple surgeries to treat his gunshot injuries, including vascular repair of
the popliteal artery in his right leg, which was the source of the victim’s blood loss; orthopedic stabilization of a fractured femur;
and a right lower extremity fasciotomy. (T.T. 303-06, 311-13, 317-18, 323.) During his hospitalization the victim also contracted
pneumonia. (T.T. 319, 333.)

The victim was discharged to SCI Laurel Highlands in stable condition on November 7, 2006. (T.T. 329, 336.) When he arrived
at the prison by ambulance, he had a nasogastric tube for feeding, was unable to rollover or sit up on his own, and was breathing
through his mouth. (T.T. 336, 338, 394.) At 1:00 a.m. on November 11, 2006, a nurse began administering a breathing treatment to
the victim using a nebulizer. (T.T. 339, 343.) Twenty minutes later, when the nurse returned to check on him, the victim was found
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without vital signs, and efforts to resuscitate him were unsuccessful. (T.T. 340-41.) The cause of death was acute myocardial infarc-
tion as a result of a sequlae of gunshot wounds to the lower extremities. (T.T. 352, 374, 393, 400.) The sequlae included massive
blood loss, multiple blood transfusions, and an episode of respiratory arrest. (T.T. 308, 353, 400.) The manner of death was homi-
cide. (T.T. 375, 403.)

DISCUSSION
I.

Appellant initially argues that the trial court committed reversible error when it permitted Detective Dale Canofari to offer
hearsay testimony from Trudy Williams, over objection, which was unnecessary and had the sole effect of being offered for the
truth of the matter asserted therein. This issue is without merit.

The law is well-established in Pennsylvania that

[t]he admissibility of evidence is a matter for the discretion of the trial court and a ruling thereon will be reversed on
appeal only upon a showing that the trial court committed an abuse of discretion. “An abuse of discretion may not be
found merely because an appellate court might have reached a different conclusion, but requires a result of manifest
unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.”

Commonwealth v. Sherwood, 982 A.2d 483, 495 (Pa. 2009) (quoting Commonwealth v. Dillon, 925 A.2d 131, 136 (Pa. 2007)) (inter-
nal citations omitted).

Pursuant to Pennsylvania’s Rules of Evidence, “‘Hearsay’ is a statement, other than one made by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” Pa.R.E. 801(c). Conversely, “an out of court
statement which is not offered for its truth, but to explain the witness’ course of conduct is not hearsay.” Commonwealth v. Carson,
913 A.2d 220, 258 (Pa. 2006) (quoting Commonwealth v. Sneed, 526 A.2d 749, 754 (Pa. 1987)). The Pennsylvania Courts have repeat-
edly upheld the introduction of out-of-court statements to demonstrate the course of conduct undertaken by police based on 
those statements. Commonwealth v. Collazo, 654 A.2d 1174, 1178 (Pa. Super. 1995) (collecting cases). The Supreme Court of
Pennsylvania, addressing the admissibility of testimony to explain a witness’ course of conduct, has held that, “[t]he trial court, in
exercising discretion over the admission of such statements, must balance the prosecution’s need for the statements against any
prejudice arising therefrom.” Commonwealth v. Chmiel, 889 A.2d 501, 532-33 (Pa. 2005).

Here, Detective Canofari testified that Trudy Williams informed police at the scene of the shooting that her son, Terrence Allen,
shot her husband, and as a result of this information Detective Canofari sent patrol vehicles to Appellant’s home to search for him,
sent detectives to the hospital to take Ms. Williams’ statement, and subsequently secured an arrest warrant for Appellant. (T.T. 85-
86.) Appellant’s counsel timely objected to this testimony on the basis that it was hearsay, and the trial court sustained his objec-
tion. (T.T. 84.) Nevertheless, the trial court properly permitted Detective Canofari’s testimony for the limited purpose of explain-
ing the actions he took in the course of his investigation. Commonwealth v. Douglas, 737 A.2d 1188, 1195 (Pa. 1999) (no error in
admission of officers’ testimony that a witness identified the defendant from a photo array where the identification was offered to
establish the information on which the police secured an arrest warrant for the defendant, and not to prove that the defendant was
the shooter); Commonwealth v. Whiting, 668 A.2d 151, 158 (Pa. Super. 1995) (no abuse of discretion admitting police officer’s tes-
timony that a witness identified the defendant after being shown a composite drawing where testimony was offered to explain the
course of the officer’s conduct).

Significantly, the trial court immediately instructed the jury regarding Detective Canofari’s testimony as follows:

Ladies and gentlemen, this detective can relay what Ms. Trudy Williams allegedly said to [Sergeant] DeVault and
which was communicated to him only for the purpose of establishing his course of conduct. Not for the truth of the
matter that Mr. Allen shot the person…. The distinction is that [that] still has to be proved, but it is admissible to show
the police course of conduct.

(T.T. 84.) Under Pennsylvania case law such a limiting instruction was proper. Commonwealth v. Dargan, 897 A.2d 496, 502 (Pa.
Super. 2006) (appellate court will not attribute error where the jury receives an instruction from the trial judge explaining the pur-
pose for which it may consider certain evidence).

In addition, although a statement identifying Appellant as the individual who shot the victim may be construed as highly prej-
udicial because of its incriminating nature, here, the prejudicial impact of Detective Canofari’s statement was minimal because
this Court had already admitted Ms. William’s statement that it was her son who shot her husband on the grounds that it qualified
as an excited utterance, and because Ms. Williams was available for cross-examination. (T.T. 51.) See Pa.R.E. 803(2).
Commonwealth v. Jones, 658 A.2d 746, 751 (Pa. 1995) (no abuse of discretion where trial court allowed testimony of police officer
that merely related matters covered by the declarant’s own testimony).

Furthermore, after Ms. Williams recanted her statement at trial, the taped interview of her account of the shooting recorded at
the hospital on the morning of the shooting, in which she identified Appellant as her husband’s assailant, was properly admitted as
a prior inconsistent statement. See Pa.R.E. 803.1(1)(c). Commonwealth v. Hardy, 918 A.2d 766, 777 (Pa. Super. 2007) (admission of
hearsay testimony of police officer constituted harmless error where it was cumulative of untainted, properly admitted, and sub-
stantially similar testimony of other witnesses).

Consequently, Appellant’s claim is without merit.
II.

Appellant next argues that the trial court committed reversible error when it permitted the Commonwealth to offer the prelim-
inary hearing testimony of Trudy Williams at trial. Appellant claims that such testimony was irrelevant to the ultimate issue and
unfairly prejudicial. This issue is meritless.

The standard of review for the admissibility of evidence as set forth in Issue I is incorporated by reference for purposes of this
discussion. Commonwealth v. Sherwood, supra.

Pursuant to Rule 401 of the Pennsylvania Rules of Evidence, “‘[r]elevant evidence’ means evidence having any tendency to
make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it
would be without evidence.” Pa.R.E. 401. The Supreme Court of Pennsylvania has interpreted the concept of relevance as follows:
“Evidence is relevant if it tends to establish a material fact, makes a fact at issue more or less probable, or supports a reasonable
inference or presumption regarding a material fact.” Commonwealth v. Kennedy, 959 A.2d 916, 923 (Pa. 2008). Rule 403 of the
Pennsylvania Rules of Evidence provides: “Although relevant, evidence may be excluded if its probative value is outweighed by
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the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence.” Pa.R.E. 403.

As a preliminary matter, it is well established Pennsylvania law “that a party complaining, on appeal, of the admission of
evidence in the [c]ourt below will be confined to the specific objection there made.” Commonwealth v. Cousar, 928 A.2d 1025,
1041 (Pa. 2007) (quoting Commonwealth v. Boden, 159 A.2d 894, 900 (Pa. 1960)). The reviewing court will not consider a new
theory for an objection raised at trial. Commonwealth v. Duffy, 832 A.2d 1131, 1136 (Pa. Super. 2003). Review of the trial tran-
script in the instant case reveals that Appellant objected to the admissibility of Ms. Williams’ preliminary hearing testimony
on the ground that it was irrelevant, and not on the ground that the evidence was unfairly prejudicial. (T.T. 163-65, 168, 171.)
Because the grounds for objection proffered in Appellant’s 1925(b) statement differ from those raised by Appellant at trial,
his argument that the evidence was unfairly prejudicial is waived, and this Court will only address his argument that the pre-
liminary hearing testimony was irrelevant. Cousar, 928 A.2d at 1041 (appellant failed to preserve issue for appeal where objec-
tion raised at trial addressed the relevance of evidence and the issued raised on appeal challenged the evidence pursuant to
Rule of Evidence 404(b)); Commonwealth v. Rovinski, 704 A.2d 1068, 1075 (Pa. Super. 2007) (issue of prejudicial impact of tes-
timony waived for appellate review where objection to testimony voiced at trial was based on its relevance and not its preju-
dicial impact).

In the instant case Trudy Williams told Sergeant DeVault at the scene how her husband had been shot by Appellant. (T.T. 60-
61.) She repeated her account of the events in a taped statement she gave to homicide detectives at Mercy Hospital, where her hus-
band had been taken for treatment. (T.T. 263-68.) Subsequently, at Appellant’s preliminary hearing on May 18, 2007, Ms. Williams
denied telling the police that it was Appellant who shot her husband, and denied or could not remember that she gave 
the police a taped statement at Mercy Hospital on the day of the shooting. (T.T. 183, 184-85, 191-92, 195.) At trial, Ms. Williams tes-
tified that she did not remember her testimony at Appellant’s preliminary hearing. (T.T. 153-54.) She further testified that she did
not remember telling the detectives with whom she spoke at Mercy Hospital or paramedic Chief Carlson that the person who shot
her husband was her son (Appellant). (T.T. 150, 156.) As a result of Ms. Williams’ testimony at trial, the Commonwealth read a por-
tion of her preliminary hearing testimony into the record, and played the taped statement she gave to the detectives at Mercy
Hospital on the day of the shooting. (T.T. 170-94; 263-68.)

Appellant questions the relevance of the preliminary hearing testimony of Trudy Williams that the Commonwealth had read
into the record at trial. (T.T. 170-94.) The substance of Ms. Williams’ preliminary hearing testimony read into the record at trial
was: (1) she had a history of consistently failing to appear to testify on the dates the preliminary hearing was scheduled; and, (2)
she did not make statements to police at the hospital about the identity of the assailant who shot her husband. (T.T. 165.)
Immediately prior to the admission of her preliminary hearing testimony, Ms. Williams testified repeatedly that she did not remem-
ber any specific events that took place when her husband was shot. (T.T. 146-63.)

Because the taped statement Ms. Williams gave to police at Mercy Hospital shortly after the shooting recounted the events that
occurred during the shooting, and implicated Appellant as the assailant, her preliminary hearing testimony was relevant to deter-
mine her credibility relating to the substantive facts in this case, including her identification of Appellant as 
the shooter. See generally, Commonwealth v. Baez, 759 A.2d 936, 940 (Pa. Super. 2000) (written statement signed and adopted by
witness admissible for impeachment and as substantive evidence where witness denied making statement at trial); Commonwealth
v. Brewington, 740 A.2d 247, 252 (Pa. Super. 1999) (where witness recanted earlier statements and testimony implicating defen-
dant in murder, Commonwealth properly introduced evidence of the witness’ gang affiliation to explain his asserted reason for
changing his testimony at trial).

Accordingly, this issue is meritless.
III.

Appellant also argues that the trial court committed reversible error when it permitted Detective J. R. Smith to provide his sum-
mary of a recorded statement by Trudy Williams that was cumulative, irrelevant, highly prejudicial, and not the best evidence.
This issue is waived.

Pursuant to Rule 302 of the Pennsylvania Rules of Appellate Procedure, “Issues not raised in the lower court are waived and
cannot be raised for the first time on appeal. Pa.R.A.P. 302(a). In interpreting Rule 302, the Supreme Court of Pennsylvania has
declared that “issues are preserved when objections are made timely to the error or offense.” Commonwealth v. Baumhammers,
960 A.2d 59, 73 (Pa. 2008).

Review of the record in the instant case reveals that Appellant did not object to the admission of Detective Smith’s testimony
immediately prior to or at anytime during his testimony. (T.T. 197-215.) This failure to lodge a contemporaneous objection pre-
cludes Appellant from now appealing its admission. Baumhammers, 960 A.2d at 73 (those issues where Appellant failed to assert
a timely objection were considered waived by the court); Commonwealth v. Melendez-Rodriguez, 856 A.2d 1278, 1287 (Pa. Super.
2004) (issue not preserved for appeal where no contemporaneous objection raised before trial court).

Therefore, Appellant’s claim as to this issue is waived.
IV.

Appellant further argues that the trial court committed reversible error when it allowed Stephanie Anna Ramaley (Kapourales)
to testify, over objection, to irrelevant circumstances surrounding Trudy Williams that served only to confuse and prejudice the
jury. This issue is meritless.

The standard of review for the admissibility of evidence as set forth in Issue I is incorporated by reference for purposes of this
discussion. Commonwealth v. Sherwood, supra. Also incorporated by reference for purposes of this discussion is the standard for
determining the admissibility of evidence as set forth in Issue II. Commonwealth v. Kennedy, supra.

Ms. Kapourales’ testimony chronicled the efforts by the Commonwealth to secure the appearance of Trudy Williams at
Appellant’s preliminary hearing, up to and including her eventual arrest under a material witness warrant. (T.T. 239-60;
Pa.R.Crim.P. 522.) This testimony was relevant to provide a context, as well as to impeach, both Ms. Williams’ trial and prelimi-
nary hearing testimony which were both inconsistent with her prior statements to police in which she identified Appellant as the
individual who shot her husband. Ms. Kapourales’ testimony clarified for the jury the reluctance of Ms. Williams to testify against
her son, and any perceived prejudice to Appellant was outweighed by the probative value of that testimony. See generally,
Commonwealth v. Randall, 758 A.2d 669, 676-78 (Pa. Super. 2000) (trial court did not err in allowing the testimony of assistant dis-
trict attorney who represented the Commonwealth at the defendant’s preliminary hearing where testimony was offered to describe
fearful demeanor of witness at preliminary hearing).
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Accordingly, this issue is without merit.
V.

Appellant additionally argues that the trial court committed “harmful error” when it permitted incompetent testimony regard-
ing Trudy Williams, namely those issues raised in his first four claims above, which was cumulatively irrelevant and highly prej-
udicial. This claim is meritless.

The law is well-established in Pennsylvania that “no number of failed claims may collectively attain merit if they could not do
so individually.” Commonwealth v. Laird, 988 A.2d 618, 647 (Pa. 2010).

In the instant case this Court determined that three of Appellant’s four individual claims of error above were meritless. Thus,
these claimed errors could not have any cumulative prejudicial effect. Commonwealth v. Miller, 987 A.2d 638, 672 (Pa. 2009) (hold-
ing that issue of cumulative prejudicial effect of errors was without merit where alleged errors raised by the defendant did not
warrant relief individually); Commonwealth v. Cam Ly, 980 A.2d 61, 97 (Pa. 2009) (same).

Therefore, Appellant’s claim as to this issue is meritless.
VI.

Next, Appellant argues that the trial court committed reversible error when it permitted Officer William Kelsch to testify
regarding the use of his canine partner in the arrest of Mr. Allen because the probative value of that evidence was not outweighed
by its prejudicial effect. This issue is waived.

As previously discussed in Issue II, and incorporated by reference herein, the reviewing court will not consider a new theory
for an objection raised at trial. Commonwealth v. Duffy, supra.

Here, although Appellant filed a motion in limine seeking to exclude evidence of Appellant’s flight from police on April 8, 2007,
the day he was apprehended, his motion made no reference to Officer Kelsch’s use of a canine partner to apprehend Appellant.
(Def.’s Mot. in Limine.) Moreover, Appellant failed to specifically object to Officer Kelsch’s testimony that he deployed his canine
partner to apprehend Appellant. (T.T. 77-78; 380-81.) Appellant raised this issue in a post-sentence motion, however, raising the
issue in the post-sentence motion did not preserve it for purposes of this appeal. Baumhammers, 960 A.2d 59, 73 (Pa. 2008) (reject-
ing the defendant’s argument that objections raised in the lower court by virtue of having been set forth in post-sentence motions
are preserved for appeal).

Accordingly, this issue is waived.

VII.
Appellant also argues that the trial court committed reversible error when it refused to instruct the jury on aggravated assault,

a lesser included offense, where there was a rational basis and sufficient evidence for the jury to have acquitted him of third-
degree murder. This issue is meritless.

The Supreme Court of Pennsylvania has held that “there can be no conviction (or acquittal) of assault and battery or of aggra-
vated assault and battery on an indictment and trial for murder or for murder and voluntary manslaughter.” Commonwealth v.
Comber, 97 A.2d 343, 346 (Pa. 1953). Therefore, the trial court did not err in refusing to give an instruction on aggravated assault.
Commonwealth v. Kennedy, 412 A.2d 886, 890 (Pa. Super. 1979), overruled on other grounds, 453 A.2d 927 (Pa. 1982) (where the
cause of the victim’s death was at issue in a prosecution for murder/voluntary manslaughter, the refusal of the trial judge to charge
on aggravated assault as a lesser included offense of murder and/or voluntary manslaughter was not error in light of the
Pennsylvania Supreme Court’s holding in Comber).

Consequently, Appellant’s claim as to this issue is without merit.

VIII.
Finally, Appellant argues that the trial court abused its discretion when sentencing him by using language supporting the ele-

ments of first-degree murder, i.e., “lying in wait,” that demonstrated a partiality, bias, or ill-will against Appellant. This issue is
without merit.

A trial court abuses its discretion when it imposes a sentence that is “manifestly unreasonable,” or when the sentence it impos-
es is the result of “partiality, prejudice, bias or ill will.” Commonwealth v. Crork, 966 A.2d 585, 590 (Pa. Super. 2009). An abuse of
discretion claim is only reviewable where a substantial question is raised as to whether the sentence imposed is appropriate under
the Sentencing Code. Pa.R.A.P. 2119(f); Commonwealth v. Ventura, 975 A.2d 1128, 1133 (Pa. Super. 2009). A substantial question is
raised where it is alleged that the court considered an impermissible sentencing factor. Commonwealth v. Macias, 968 A.2d 773,
776 (Pa. Super. 2009).

When reviewing a claim that the sentence imposed was an abuse of discretion, the appellate Court must affirm the sentence
imposed unless the guidelines were improperly applied, the guideline sentence was clearly unreasonable, or the sentence imposed
outside the guidelines was unreasonable. 42 Pa.C.S.A. §9781(c); Macias, 968 A.2d at 777. In determining whether a particular sen-
tence is clearly unreasonable or unreasonable, the reviewing court must consider the nature and circumstances of the offense, the
history and characteristics of the defendant, the trial court’s opportunity to observe the defendant and review the presentence
report, the findings on which the court based its sentence, and the sentencing guidelines. 42 Pa.C.S.A. §9781(d); Macias, 968 A.2d 
at 777.

Appellant was sentenced to twenty to forty years imprisonment for his conviction for third degree murder which is the statuto-
ry maximum. 18 Pa.C.S. § 1102(d). In determining this sentence this Court considered the presentence report, the sentencing
guidelines, and the various statutory factors that constitute the individualized sentencing scheme in this Commonwealth. 42 Pa.C.S.
§9721(b). The court noted that it specifically considered the rehabilitative needs of Appellant, the impact of the crime 
on the victims and on society, and whether Appellant poses a danger to society. Sentencing Transcript, February 19, 2009, at 22
(hereafter “S.T.”). See 42 Pa.C.S. §9721(b). Specifically, this Court stated the following considerations:

Unreflected in the prior record score, of course, is the juvenile history where he assaulted a teacher, assaulted a
teacher, assaulted a Pittsburgh School police officer, and, of course, the final incident where he was shot by Officer
Kelsch when Officer Kelsch believed that [Appellant] was about to shoot him, and [Appellant] had that opportunity
and was obviously ready to do so.

But, in any event, as to the charge of third-degree murder, the Court notes that Mr. Terrence Allen in effect laid in
wait for over four years for Mr. Terrence Williams to be released from prison, who was in prison ostensibly—or not
ostensibly, but for an incident between himself and Mr. Terrence Allen, that he made his mother an unwitting acces-
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sory to this crime of murder, that he shot the victim multiple times and, in fact, chased him down and shot him in the
middle of a city street, in plain view of his mother, making his mother a witness to this crime, and he ignored the pleas
of his own mother as she begged for the life of one Terrence Williams, that Mr. Terrence Williams suffered a linger-
ing and painful death that resulted in his dying in a prison hospital a couple of weeks after this incident.

The Court notes there’s apparently expressed and unexpressed complete lack of remorse for this crime. Given the
opportunity to do so today and in the past, Mr. Terrence Allen’s failed to do so.

The Court finds that Mr. Terrence Allen acted upon an unforgiving heart and deserves no forgiveness from this Court
or from society. The Court finds that those above factors are all aggravating factors, of course, in this sentencing pro-
ceeding today.

The Court finds in the totality of the picture of Mr. Terrence Allen, he has a propensity for anger, society deserves
protection from Mr. Allen.

(S.T. 22-24.)

Although a jury convicted Appellant of third degree murder rather than first degree murder in the instant case, this Court’s
description of the actions of Appellant as “lying in wait” was a completely accurate description of the facts in this case. See
Commonwealth v. Hunter, 554 A.2d 550, 557 (Pa. Super. 1989) (sentence imposed was not abuse of discretion where mitigating facts
that resulted in the trial court finding defendant guilty of third degree murder rather than first degree murder did not alter fact
that defendant had pursued victim following an argument and shot and killed him without justification). Thus, the reasons
advanced by this Court in sentencing Appellant did not demonstrate a partiality, bias, or ill-will against Appellant, and the sentence
imposed was appropriate under the circumstances. Therefore, this Court did not abuse its discretion in imposing the sentence.
Macias, 968 A.2d at 778 (when weighing whether to impose a standard or mitigated range sentence, a sentencing court is not pro-
hibited from taking into consideration the facts of the crime and how those facts supported a potentially more serious sentence);
Commonwealth v. Miller, 965 A.2d 276, 280 (Pa. Super. 2009) (mere reference to potential risks faced by respondents to a fire, in
case where charge of arson had been nolle prossed, did not indicate that the court specifically considered the charge of arson and
enhanced the defendant’s sentence based on that charge).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

1 Appellant was acquitted of one count of First Degree Murder, 18 Pa.C.S. § 2502(a), and one count of Criminal Attempt Homicide,
First Degree, 18 Pa.C.S. § 901(a).

Commonwealth of Pennsylvania v.
David Malcolm Ward

Robbery—No Fear of Imminent Bodily Injury

No. CC 200600351. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 27, 2010.

OPINION
On November 25, 2008, the appellant, David Malcolm Ward, (hereinafter referred to as “Ward”), was found guilty of the crime

of robbery, following a jury trial.1 A presentence report was ordered and the Commonwealth, on December 2, 2008, filed its notice
of intention to seek a mandatory sentence of not less than ten nor more than twenty years as a result of the fact that Ward’s con-
viction was his second conviction for the crime of robbery and, accordingly, was his second strike under the Three Strike Provision
of the Sentencing Code. 42 Pa.C.S.A. §9714(a)(1).2

Sentencing took place on February 17, 2009, at which time Ward was sentenced to the mandatory sentence of not less than ten
nor more than twenty years. Following sentencing, Ward was advised of his right to file post-sentence motions or a direct appeal
to the Superior Court, or both. Ward did not file any post-sentence motions but, rather, elected to pursue a direct appeal to the
Superior Court. Following sentencing Ward’s trial counsel was permitted to withdraw and Ward’s current appellate counsel was
appointed to represent him. Ward was given several extensions to file a concise statement of matters complained of on appeal. In
the statement that he did file, he raised three claims of error. Initially, Ward claims that the Commonwealth did not prove beyond
a reasonable doubt that he placed the victim in fear of immediate, serious bodily injury. Ward also maintains that this Court abused
its discretion in failing to sustain an objection to a question that allegedly called for speculation. Finally, Ward maintains that this
Court abused its discretion in allowing Ward’s criminal history to be given to the jury.

On December 16, 2005, Martin Dowling, (hereinafter referred to as “Dowling”), was working as a cashier at the On-The-Go
Market, which is located at the intersection of West Liberty Avenue and Pioneer Avenue, in the Borough of Dormont. At approxi-
mately 10:30 p.m., he was behind the counter when an individual who asked for two packs of Newport cigarettes approached him.
Dowling got the cigarettes and as he was giving them to the customer, he asked if the customer wanted anything else and he
responded that he wanted the money in the cash register. Dowling told him to get out of the store, to which, the customer respond-
ed that he had a gun and then made a movement of putting his arm into his waistband. He then told Dowling to put the money in
a bag. Since Dowling was unable to hit the panic button in order to alert his fellow employees as to what was going on, he then felt
compelled to turn over the money to the customer, who he subsequently identified as Ward.
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Ward fled the building and began to run up West Liberty Avenue while Dowling chased after him. Ward initially ran up West
Liberty Avenue and then turned off of that street into an alley. Dowling pursued him and lost sight of Ward when he ran down the
alley but then saw him again as he emerged from behind the strip center known as Dormont Village. Dowling noticed that Ward
was no longer wearing the black plaid flannel shirt that he had had on when he robbed Dowling.3 Dowling was unable to catch Ward
so he returned to the mini-mart and met with the police.

As a result of the investigation done by the Dormont Police, Ward became a suspect as the individual who committed this rob-
bery. Ward agreed to meet with the Dormont Police on December 31, 2005, and after being given his Miranda rights, he gave his
first version of what happened, that being that he went into the store, asked for cigarettes and was given too much change; two
hundred fifty dollars too much. When asked if he would put this statement in writing, he agreed to do so and began to write out his
statement only to stop, cross it out, and then write that he had received two hundred fifty dollars from Dowling in payment for a
drug deal for crack cocaine. Ward was subsequently arrested and charged with this robbery.

Ward’s initial claim of error is that the Commonwealth did not prove beyond a reasonable doubt that he had placed the victim
in fear of immediate, serious bodily injury at the time of the commission of this crime. Ward was charged with the crime of rob-
bery, which is defined as follows:

§ 3701. Robbery

(a) Offense defined.—

(1) A person is guilty of robbery if, in the course of committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;

(iii) commits or threatens immediately to commit any felony of the first or second degree;

(iv) inflicts bodily injury upon another or threatens another with or intentionally puts him in fear of immediate bodi-
ly injury;

(v) physically takes or removes property from the person of another by force however slight; or

(vi) takes or removes the money of a financial institution without the permission of the financial institution by mak-
ing a demand of an employee of the financial institution orally or in writing with the intent to deprive the financial
institution thereof.

(2) An act shall be deemed “in the course of committing a theft” if it occurs in an attempt to commit theft or in flight after
the attempt or commission.

(3) For purposes of this subsection, a “financial institution” means a bank, trust company, savings trust, credit union or
similar institution.4

In reviewing the record that was generated in this case, it is clear that Ward is correct that the Commonwealth did not prove all of
the elements of this particular offense. While the Commonwealth did prove that a theft occurred, it did not prove that the victim
was placed in fear of immediate, serious bodily injury. The victim in this case never stated that he was in fear of immediately bod-
ily injury but, rather, said he was in fear for the safety of his co-workers.

Q. What happened then?

A. When he motioned that he had a gun, I had no choice but to Give him the money and comply.

Q. Were you afraid at this point?

A. Basically for the girl I was working with and the girl behind there because they had no idea what was going on.

Q. You were afraid for their safety?

A. Yes.

Jury Trial Transcript of November 24, 2008, Lines 21-25, page 30, lines 1-4, page 31.
It is apparent that the victim was never in fear for his own safety since he told Ward to get out of the store when Ward initially

demanded the money and then proceeded to run after him and chase him down West Liberty Avenue in an attempt to catch him,
despite the fact that Ward said that he had a gun. The victim also testified that he never saw Ward produce a gun but only saw
Ward’s gesture of reaching into his waistband. The record in this case clearly indicates that the Commonwealth did not prove the
elements of the offense and had Ward made a motion for judgment of acquittal at the conclusion of the Commonwealth’s case or
filed post-sentencing motions raising this issue, this Court would have granted his motions.

In light of the disposition of Ward’s first issue, it is not necessary to deal at length with Ward’s remaining issues. His second
claim is that this Court abused its discretion in failing to sustain an objection as to a question which called for speculation; howev-
er, when one looks at the question to which that objection is made, it is clear that the Commonwealth was not asking Ward to spec-
ulate when he was cross-examined. Ward was asked if he had any reason why Sergeant Burke and Dowling would both deny that
they had seen Ward’s driver’s license photo. The question was designed to see if there was any animus between Ward and these
particular individuals and not to speculate as to a possible motive to lie.

Finally, Ward has maintained that this Court abused its discretion when it allowed the certified copy of his conviction for rob-
bery to be admitted as an exhibit. The problem with this contention is that Ward testified during his direct examination that he
had previously been convicted of a robbery and this only confirmed that fact and established the date for that robbery so that the
jury could have that information since it was instructed that the only reason that it was given that information was to assess
Ward’s credibility and they should consider the nature of the crime and when it occurred, in determining if it in fact affected
Ward’s credibility.

CASHMAN, J.
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Dated: December 27, 2010

1 The first jury empanelled to hear Ward’s case was unable to reach a verdict and was declared a hung jury on August 9, 2007.
2 § 9714. Sentences for second and subsequent offenses

(a) Mandatory sentence.—

(1) Any person who is convicted in any court of this Commonwealth of a crime of violence shall, if at the time of the com-
mission of the current offense the person had previously been convicted of a crime of violence, be sentenced to a mini-
mum sentence of at least ten years of total confinement, notwithstanding any other provision of this title or other statute
to the contrary. Upon a second conviction for a crime of violence, the court shall give the person oral and written notice
of the penalties under this section for a third conviction for a crime of violence. Failure to provide such notice shall not
render the offender ineligible to be sentenced under paragraph (2).

3 This shirt was subsequently recovered from a yard abutting the alleyway where Dowling saw Ward run.
4 18 Pa.C.S.A. §3701.

Commonwealth of Pennsylvania v.
Mario Plowden

Suppression—Terry Stop—Disorderly Conduct

No. CC 200807470. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 27, 2010.

OPINION
On August 26, 2009, following a non-jury trial, the appellant, Mario Plowden, (hereinafter referred to as “Plowden”), was con-

victed of one count of possession with intent to deliver a controlled substance; one count of possession of a controlled substance;
and, two summary offenses, those being, driving while operating privileges had been suspended or revoked for an alcohol-related
offense and failing to stop at a stop sign. Plowden was found not guilty of the charge of resisting arrest; however, he was found
guilty of the lesser-included offense of disorderly conduct. On August 27, 2009, Plowden was sentenced to a mandatory period of
incarceration of not less than three nor more than six years for his second conviction of the crime of possession with intent to deliv-
er a controlled substance and he was also sentenced to a concurrent ninety day sentence for his conviction for driving under sus-
pension for an alcohol-related offense and these periods of incarceration were to be followed by a period of probation of three
years, during which he was to undergo random drug screening. In addition, Plowden was also fined the mandatory sum of one thou-
sand dollars for driving under suspension for an alcohol-related offense. No further penalty was imposed upon him for his convic-
tion of the crime of disorderly conduct.

Plowden did not file post-sentencing motions but, rather, elected to take a direct appeal from the imposition of the sentence
imposed upon him. In response to the notice of that appeal, this Court directed that he file a concise statement of matters com-
plained of on appeal in accordance with the directive contained in Pennsylvania Rule of Appellate Procedure 1925(b). In comply-
ing with that directive, Plowden has asserted three claims of error with respect to the trial of this case. Initially, Plowden main-
tains that this Court erred when it denied his suppression motion since the police did not have probable cause or reasonable
suspicion to stop and to frisk him after his removal from the car following the traffic stop. Plowden next maintains that Plowden
erred in denying his suppression motion when the patdown exceeded the scope of a Terry frisk when the police reached into
Plowden’s pants to remove the baggie containing crack cocaine. Finally, Plowden maintains that the evidence was insufficient to
support a conviction for the crime of disorderly conduct.

On February 19, 2008, at approximately 12:15 a.m., Officer Michael Saldutti, (hereinafter referred to as “Saldutti”), of the
Pittsburgh Police Department, was on routine patrol in the East Liberty Section of the City of Pittsburgh. Saldutti was in his
marked Pittsburgh Police car, stopped at a red light at the intersection of North Negley Avenue and Black Street, when he observed
a red Isuzu SUV traveling on Hay Street. At the intersection of Hay Street and North Negley Avenue, there is a stop sign that the
Isuzu went through. The red Isuzu then proceeded along Hay Street at a high rate of speed with Saldutti in pursuit. Saldutti was
able to catch up with the vehicle as it turned from Hay Street onto Stanton Avenue and he turned on his lights and siren and was
able to effectuate a traffic stop at the intersection of Stanton Avenue and North Negley Avenue.

Saldutti pulled directly behind the red Isuzu and in addition to having his takedown lights on, he turned on a spotlight that he
had on his vehicle and directed it to the passenger compartment. Saldutti observed only the driver of the vehicle and noticed that
he was a large individual.1 As Saldutti was looking into the passenger’s compartment, he observed the driver leaning back in his
seat and his upper body was pushed back against the seat and his body was leaning to the left. He also observed the driver’s right
arm and shoulder moving up and down and it appeared that he was reaching behind his back into his waistband. Saldutti radioed
for backup.

As Saldutti was approaching the driver’s side of the car, he told the driver to keep his hands on the steering wheel. Saldutti made
this request in light of his belief that the driver was attempting to conceal a weapon in his waistband in the back. Saldutti asked
the driver for a driver’s license; however, he was only able to produce a Pennsylvania identification card, which identified him as
Plowden and he told Saldutti that he did not have a driver’s license. During this conversation, Saldutti noted that he kept on mov-
ing backward and forward in his seat and he was wiggling around in his seat. Saldutti waited until a backup officer arrived before
he asked Plowden to get out of the vehicle so that he could perform a patdown on him light of his concern that Plowden may have
a weapon and the furtive gestures that he was making during the time of this stop. Saldutti’s concern that Plowden may have had
a weapon on him was premised not only by the furtive movements that he was making including Plowden’s attempt to reach into
the waistband of the rear of his pants but, by the fact that the stop was taking place in a high crime area early in the morning,
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where during the past several weeks, numerous armed robberies had occurred.
When Saldutti’s backup arrived, he asked Plowden to get out of the car and place his hands on the roof, and Saldutti began a

patdown to see if, in fact, he had a weapon. Saldutti immediately went to the waistband area of the back of Plowden’s pants and
felt what he believed to be a plastic baggie containing a large piece of crack cocaine and several smaller pieces of crack cocaine.
Saldutti advised Plowden that he was going to be placed under arrest for possession with intent to deliver a controlled substance
and then attempted to handcuff him. Plowden began to struggle with Saldutti and attempted to get back into the Isuzu. Officer
Novak, Saldutti’s backup, attempted to place a handcuff on Plowden’s other arm and Plowden continued to struggle with him.
Saldutti then told Plowden that he was going to spray him at which point, Plowden then cooperated with them. Saldutti then gave
Plowden his options to either personally remove the baggie from his pants or to have that removed by the jail guards at the
Allegheny County Jail. Plowden agreed that he would remove it and once he was uncuffed, he removed the plastic bag from his
pants that contained crack cocaine.

Initially, Plowden maintains that this Court erred in the denial of his suppression motion since the police did not have either
probable cause or reasonable suspicion to stop and to frisk Plowden after he was removed from the car during a traffic stop. It is
well-settled that the standard for review of suppression matters is that the reviewing Court must determine whether the factual
findings of the suppression Court are supported by the record and assuming that there is support in the record for those findings,
the reviewing Court is bound by those findings and may reverse only if the legal conclusions drawn therefrom are in error.
Commonwealth v. Shiflet, 431 Pa. Super. 444, 636 A.2d 1169 (1994). The citizens of this Commonwealth are protected from unlaw-
ful searches and seizures not only by the Fourth Amendment of the United States Constitution, but also by Article I, Section 8 of
the Pennsylvania Constitution. The case law developed under these constitutional provisions recognizes that there are three sepa-
rate categories of interaction between citizens and the police. The first of these is a mere encounter or request for information that
need not be supported by any level of suspicion; however, it carries no official compulsion to stop or to respond. Florida v. Royer,
460 U.S. 491, 103 S.Ct. 13, 1975 L.Ed.2d. 229 (1983); see, also, Florida v. Bostick, 501 U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d. 389
(1991). The second interaction involves an investigative detention and that must be supported by reasonable suspicion. While it
subjects a suspect to a stop and a period of detention, it does not involve such coercive conditions as to constitute the equivalent
of an arrest. Berkemer v. McCarthy, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d. 317 (1975). The third interaction involves an arrest
or custodial detention, which must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d
824 (1979); see also, Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 (1992).

In Commonwealth v. Chase, 599 Pa. 89, 60 A.2d 102 (2008), the Pennsylvania Supreme Court recognized that the Fourth
Amendment of the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protects the citizens of the
Commonwealth from unreasonable searches and seizures. It also holds that a vehicle stop constitutes a seizure of a vehicle under
the Fourth Amendment. Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769 135 L.Ed.2d. 89 (1996). The ultimate question, how-
ever, is whether or not the seizure was reasonable. In viewing Saldutti’s stop of Plowden’s vehicle in light of the three potential
interactions permitted by this Commonwealth, it is clear that the stop of Plowden’s vehicle was a seizure; however, it was reason-
able. Saldutti observed Plowden go through a stop sign and then proceeded at a high rate of speed before he was stopped. Saldutti
had witnessed a motor vehicle violation for which he was going to cite Plowden; however, it was Plowden’s activities in the car
when Saldutti was parked behind him that raised suspicions in Saldutti’s mind that Plowden might be armed. These activities
included moving around in the driver’s seat, tilting his body to the left and attempting to reach behind him with his right arm and
put his right arm in the waistband of his pants. In addition to seeing these furtive motions, Saldutti was patrolling an area that had
recently been the subject of numerous armed robberies. Being concerned for his safety, Saldutti conducted a Terry patdown.

In Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968), the United States Supreme Court set forth the balance that must be estab-
lished between an individual’s expectation of privacy and freedom from unlawful search and seizure and a police officer’s safe-
ty as follows:

Our evaluation of the proper balance that has to be struck in this type of case leads us to conclude that there must
be a narrowly drawn authority to permit a reasonable search for weapons for the protection of the police officer, where
he has reason to believe that he is dealing with an armed and dangerous individual, regardless of whether he has proba-
ble cause to arrest the individual for a crime. The officer need not be absolutely certain that the individual is armed; the
issue is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that
of others was in danger. Cf. Beck v. State of Ohio, 379 U.S. 89, 91, 85 S.Ct. 223, 226, 13 L.Ed.2d 142 (1964); Brinegar v.
United States, 338 U.S. 160, 174-176, 69 S.Ct. 1302, 1311, 93 L.Ed. 1879 (1949); Stacey v. Emery, 97 U.S. 642, 645, 24 L.Ed.
1035 (1878).FN23 And in determining whether the officer acted reasonably in such circumstances, due weight must be
given, not to his inchoate and unparticularized suspicion or ‘hunch,’ but to the specific reasonable inferences which he is
entitled to draw from the facts in light of his experience. Cf. Brinegar v. United States, supra.

In using this balancing test, it is clear that a reasonable basis existed to suspect that Plowden might have been armed. Saldutti
was patrolling in an area which had recently been the subject of a number of burglaries, and that Plowden had made numerous
furtive movements prior to Saldutti approaching the car and while Saldutti was initially talking to him. Those movements includ-
ed tilting his body to the left and attempting to reach into his waistband in the back of his pants and appearing to push something
down those pants. Saldutti did not attempt to do the Terry patdown until such time as his backup officer arrived in light of his fears
that Plowden had a weapon and because of Plowden’s physical size. Further heightening Saldutti’s suspicions, were the facts that
when he asked Plowden for a driver’s license2, he could not produce one since he only had a Pennsylvania identification card.

At the time of the hearing on Plowden’s suppression motion, he maintained that the decision in the case of the Commonwealth
v. Reppert, 814 A.2d 1196 (Pa. Super. 2002) was dispositive of his case.

On multiple occasions, our Courts have applied this standard in the context of motor vehicle stops during which
police have ordered a motorist or his passengers to disembark. See Commonwealth v. Freeman, 563 Pa. 82, 757 A.2d 903,
906-07 (2000); Commonwealth v. Sierra, 555 Pa. 170, 723 A.2d 644, 646 (1999) (plurality opinion); Commonwealth v.
Donaldson, 786 A.2d 279, 285-86 (Pa.Super. 2001); Commonwealth v. Lopez, 415 Pa.Super. 252, 609 A.2d 177, 181-82
(1992); Commonwealth v. Elliott, 376 Pa.Super. 536, 546 A.2d 654, 660 (1988). Our Supreme Court has recognized express-
ly that an officer conducting a valid traffic stop may order the occupants of a vehicle to alight to assure his own safety.
See Freeman, 757 A.2d at 907 n. 4 (citing Pennsylvania v. Mimms, 434 U.S. 106, 111, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977)
and Maryland v. Wilson, 519 U.S. 408, 415, 117 S.Ct. 882, 137 L.Ed.2d 41 (1997)). Once the primary traffic stop has con-
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cluded, however, the officer’s authority to order either driver or occupant from the car is extinguished. See Sierra, 723
A.2d at 647 (citing Parker, 619 A.2d at 738) (limiting police authority following a traffic stop). Thus, if subsequently the
officer directs or requests the occupants to exit the vehicle, his show of authority may constitute an investigatory deten-
tion subject to a renewed showing of reasonable suspicion. See Donaldson, 786 A.2d at 285 n. 4 (concluding that officer’s
“request” following conclusion of traffic stop, that driver exit vehicle, could not be viewed as discretionary and therefore
constituted investigatory detention).

The matter of when a traffic stop has concluded or otherwise given way to a new interaction does not lend itself to a
“brightline” definition. Thus, in Freeman, our Supreme Court defined multiple relevant circumstances on the basis of
which we may recognize the end of a traffic stop and the commencement of another interaction. See 757 A.2d at 906-07.
The Court enumerated the following circumstances:

the existence and nature of any prior seizure; whether there was a clear and expressed endpoint to any such prior
detention; the character of police presence and conduct in the encounter under review (for example-the number of
officers, whether they were uniformed, whether police isolated subjects, physically touched them or directed their
movement, the content or manner of interrogatories or statements, and “excesses” factors [sic] stressed by the United
States Supreme Court); geographic, temporal and environmental elements associated with the encounter; and the
presence or absence of express advice that the citizen-subject was free to decline the request for consent to search.

In Commonwealth v. Reppert, supra., the basis for determining that the initial police interaction with the vehicle had ceased
was the fact that there was no further investigation being done with respect to the traffic violation but, rather, the police demand
to a passenger in the vehicle to exit that vehicle constituted a new interaction not with the driver, but with another occupant of that
vehicle. In Plowden’s case, Saldutti had seen the motor vehicle violation, that being Plowden’s failure to stop for a stop sign and
witnessed him driving at a high rate of speed and was about to approach Plowden’s vehicle to obtain owner’s and operator’s infor-
mation necessary to document those infractions when he observed numerous furtive activities, including Plowden’s attempt to
reach inside his rear waistband in an attempt which Saldutti believed to be either to hide a gun or drugs. When Saldutti request-
ed Plowden’s driver’s license, he could not produce it since it had been suspended and Saldutti learned that the suspension result-
ed from a conviction for driving under the influence of alcohol or a controlled substance, that presented him with another motor
vehicle violation, that being driving under suspension for an alcohol-related offense. His interaction with Plowden had not ended
since even before he had identified who Plowden was, he suspected that Plowden might be armed and dangerous. When viewing
these suspicions in light of the facts that were known to Saldutti, it was a reasonable suspicion and afforded him the right to con-
duct a Terry patdown.

Plowden next maintains that this Court erred in denying the suppression motion when the police exceeded the scope of the Terry
search by reaching into Plowden’s pants and extracting a baggie of crack cocaine. Plowden also maintains that Saldutti had no abil-
ity to determine from a Terry patdown that he was in possession of a plastic bag containing crack cocaine. The initial problem with
this current contention is that Saldutti did not retrieve the plastic bag but, rather, Plowden did. Saldutti testified that once Plowden
was out of the car he patted him down immediately going to the rear waistband in an attempt to determine what Plowden was
attempting to hide. Saldutti felt what he believed to be a plastic bag containing one piece of crack cocaine and several smaller
pieces. Saldutti further testified that once he felt the object in Plowden’s waistband he immediately knew that it was a controlled
substance and he did so by virtue of his experience in making numerous drug-related arrests.

Plowden now maintains in his appeal that Saldutti could not determine that the object that he felt during his Terry patdown con-
stituted contraband or a controlled substance. In Commonwealth v. Stevenson, 560 Pa. 345, 744 A.2d 1261, 1264-1265 (2000), the
Pennsylvania Supreme Court acknowledged the scope of a Terry search and also the plain feel doctrine.

It is well-established that a police officer may conduct a brief investigatory stop of an individual if the officer observes
unusual conduct which leads him to reasonably conclude that criminal activity may be afoot. Terry v. Ohio, 392 U.S. 1, 30,
88 S.Ct. 1868, 1884, 20 L.Ed.2d 889 (1968). Moreover, if the officer has a reasonable suspicion, based on specific and artic-
ulable facts, that the detained individual may be armed and dangerous, the officer may then conduct a frisk of the indi-
vidual’s outer garments for weapons. Id. at 24, 88 S.Ct. at 1881. Since the sole justification for a Terry search is the pro-
tection of the officer or others nearby, such a protective search must be strictly “limited to that which is necessary for the
discovery of weapons which might be used to harm the officer or others nearby.” Id. at 26, 88 S.Ct. at 1882. Thus, the pur-
pose of this limited search is not to discover evidence, but to allow the officer to pursue his investigation without fear of
violence. Adams v. Williams, 407 U.S. 143, 146, 92 S.Ct. 1921, 1923, 32 L.Ed.2d 612 (1972). FN3

FN3. The question of whether the officers in the instant cases had reasonable suspicion to stop and frisk Appellants is
not at issue in this appeal.

Recently, however, the United States Supreme Court considered the question of whether an officer may also prop-
erly seize non-threatening contraband “plainly felt” during a Terry frisk for weapons. Minnesota v. Dickerson, 508 U.S.
366, 113 S.Ct. 2130, 124 L.Ed.2d 334 (1993). Answering the question in the affirmative, the Dickerson Court adopted
the so-called plain feel doctrine and held that a police officer may seize non-threatening contraband detected through
the officer’s sense of touch during a Terry frisk if the officer is lawfully in a position to detect the presence of contra-
band, the incriminating nature of the contraband is immediately apparent from its tactile impression and the officer
has a lawful right of access to the object. Dickerson, 508 U.S. at 373-75, 113 S.Ct. at 2136-37. As Dickerson makes clear,
the plain feel doctrine is only applicable where the officer conducting the frisk feels an object whose mass or contour
makes its criminal character immediately apparent. Id. at 375, 113 S.Ct. at 2137; Commonwealth v. E.M./Hall, 558 Pa.
16, 735 A.2d 654, 663 (1999). Immediately apparent means that the officer readily perceives, without further explo-
ration or searching, that what he is feeling is contraband. Id. If, after feeling the object, the officer lacks probable cause
to believe that the object is contraband without conducting some further search, the immediately apparent require-
ment has not been met and the plain feel doctrine cannot justify the seizure of the object. Id.; see also Commonwealth
v. Graham, 554 Pa. 472, 485-86, 721 A.2d 1075, 1082 (1998) (opinion announcing the judgment of the Court) (if officer
needs to conduct further search to determine incriminating character of object, seizure of object is not justified under
plain feel doctrine).
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In the instant case, Saldutti had indicated that immediately upon touching the object in Plowden’s waistband he knew it was a
baggie containing pieces of crack cocaine and, in fact, identified those pieces by saying that there was one large piece and sever-
al smaller pieces. Saldutti further testified that he was able to make this identification based upon numerous searches he had made
during the arrests of drug suspects. Saldutti’s testimony and his experience in making these patdowns and finding controlled sub-
stances was unchallenged by Plowden at the time of the suppression hearing. Based upon the credible testimony that was present-
ed at the time of that suppression hearing, it was clear that Saldutti had identified a baggie containing several rocks of crack
cocaine, one substantially larger than the others, and, that he had made this identification by virtue of his prior experience in mak-
ing drug arrests. It was also clear that he did not retrieve the bag but the bag was retrieved by Plowden.

Plowden’s final contention of error is that the evidence was insufficient to find him guilty of the charge of disorderly conduct.
In reviewing a claim that the evidence was insufficient to support a verdict, the Appellate Court must determine whether the evi-
dence and all reasonable inferences deducible therefrom, viewed it the light most favorable to the Commonwealth as the verdict-
winner, are sufficient evidence to establish all of the elements of the offense which the defendant has been convicted and they have
been proven beyond a reasonable doubt. Commonwealth v. Miller, 572 Pa. 623, 819 A.2d 504 (2002).

In Plowden’s case he was originally charged at the time with resisting arrest; however this Court at the conclusion of the testi-
mony, found him not guilty of that crime but, rather the crime of disorderly conduct.

Disorderly conduct is defined in the Pennsylvania Crimes Code as follows:

§ 5503. Disorderly conduct

(a) Offense defined.—A person is guilty of disorderly conduct if, with intent to cause public inconvenience, annoyance or
alarm, or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent or tumultuous behavior;

(2) makes unreasonable noise;

(3) uses obscene language, or makes an obscene gesture; or

(4) creates a hazardous or physically offensive condition by any act which serves no legitimate purpose of the actor.3

Once Saldutti located the bag containing the suspected crack cocaine he told Plowden that he was under arrest and attempted to
handcuff him. Saldutti was only able to get his right arm cuffed when Plowden began to pull away from him in an effort to attempt
to get back in the vehicle. Officer Novak attempted to cuff his right hand but, again, Plowden refused to be compliant and contin-
ued in his efforts to get back in the motor vehicle in an obvious attempt to get away from these Officers. It was only after Saldutti
advised Plowden that he was going to spray him that Plowden became compliant. The actions undertaken by the three hundred ten
pound Plowden necessitated that two officers attempt to arrest and to detain him. His actions in response to being cuffed obvious-
ly created a public inconvenience, recklessly created a risk when he engaged in reckless and tumultuous behavior. In viewing the
facts in the light most favorable to the Commonwealth, it is clear that Plowden engaged in disorderly conduct when he was
informed that he was being arrested. See, Commonwealth v. Thompson, 922 A.2d 926 (Pa. Super. 2007).

CASHMAN, J.

Dated: December 27, 2010
1 Plowden is 5' 6" and three hundred ten pounds.
2 Plowden’s license had been suspended as a result of his conviction of driving under the influence of alcohol or a controlled sub-
stance.
3 18 Pa.C.S.A. §5503.

Commonwealth of Pennsylvania v.
Virgil Greer

PCRA—Ineffective Assistance of Counsel

No. CC 200414970. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 27, 2010.

OPINION
On November 19, 2007, the appellant, Virgil Greer, (hereinafter referred to as “Greer”), was convicted of first-degree murder

in the death of Charlene Washington. On February 13, 2008, Greer was sentenced to life in prison without the possibility of parole.
On March 14, 2008, Greer filed a timely appeal to the Superior Court and subsequently discontinued that appeal on June 9, 2008.
Greer filed a pro se petition for post-conviction relief on August 14, 2008, and his current appellate counsel was appointed to rep-
resent him connection with that petition. A hearing was held on that petition at which both Greer and his trial counsel, John Elash,
testified. Following that hearing, this Court entered an Order denying his petition for post-conviction relief and Greer filed the
instant appeal.

Greer was directed to file a concise statement of matters complained of on appeal and in complying with that directive, Greer
raises three claims of error. Initially, Greer maintains that this Court erred when it denied his petition for post-conviction relief in
not finding that his trial counsel was ineffective for not requesting a mistrial as a result of the comment made by Detective Dennis
Logan, which purportedly touched upon Greer’s right to remain silent. Greer also maintains that his trial counsel was ineffective
in preventing him from testifying with the threat that if he did testify, that his trial counsel would quit. Finally, Greer maintains
that his trial counsel was ineffective for failing to file a suppression motion with respect to Greer’s confession to Detective Logan
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when Greer specifically asked him to file such a motion.
In 1995, Charlene Washington, (hereinafter referred to as “Washington”), lived in the Broadhead Manor Complex in the West

End of the City of Pittsburgh. Washington’s younger brother, James Washington, was a manager at a local McDonald’s Restaurant
and he would see her on a fairly frequent basis when she would come into his restaurant. In addition to these visits, James
Washington would also stop by his sister’s apartment on his day off since he was worried about her continued use and abuse of
drugs. On April 18, 1995, James Washington decided to visit his sister’s apartment since he had not seen her in a couple of weeks.
When he reached the apartment, he called out for her to open the door. Getting no response, he looked around and saw an open
window and climbed through the window and once again called for his sister. When he was on the first floor in the living room, he
noticed that a sliding glass door in the living room was partially opened. He proceeded up the steps to the bedroom, again calling
out for his sister and, again, he got no response. When he went into her bedroom, he saw her lying on the bed unresponsive. As he
got closer he noticed blood on the sheets of the bed and the numerous stab wounds of her body. James Washington then left her
apartment and went to the Housing Authority Police building and told them what he had found.

The autopsy that was performed on Washington revealed that she had twenty stab wounds in the neck and chest area which
resulted in the perforation of her right lung and right kidney. There were additional stab wounds to the neck; however, they did not
appear to have hit any major blood vessels or arteries. It was the opinion of Dr. Leon Rosen, who performed the autopsy, that the
cause of death was multiple stab wounds that Washington sustained to her chest and that the manner of death was a homicide.

When the police processed the crime scene, they took into evidence the sheets from Washington’s bed and submitted them to
the Crime Lab. A DNA analysis was done of the blood stains on those sheets and it was determined that in addition to Washington’s
blood, some of the bloodstains contained the blood of another individual. Homicide Detectives assigned to this case interviewed
Washington’s neighbors and acquaintances and people with whom she had intimate or sexual relationships; however, they were
unable to come up with a suspect and eventually this homicide became a cold case.

On October 21, 2004, Homicide Detectives assigned to the cold case unit received a letter from the Crime Lab indicating that
that Lab had been notified of a potential match to the other blood stains found on Washington’s sheets. The Crime Lab had submit-
ted those stains to a national database and the database indicated that there was a possible DNA match with Greer. Homicide
Detectives Smith and Rush located Greer and asked him to come to Homicide headquarters. Prior to having Greer come to head-
quarters, they received a search warrant that enabled them to have blood drawn from Greer so that a definitive DNA analysis could
be done. On October 22, 2004, Greer was at the police headquarters and was given his Miranda rights and submitted to the blood
draw. That blood draw ultimately confirmed that Greer’s blood was on Washington’s sheets.

After submitting to the blood draw, Greer was interviewed by Detective Dennis Logan, (hereinafter referred to as “Logan”),
and during the course of the interview he gave Logan five different stories with respect to his involvement in this homicide.
Initially, he told Logan that he did not know the victim and he was never present in her apartment. When confronted with the fact
that his blood was in her apartment, he then told Logan that he did know the victim and that she babysat for his daughter since she
was a friend of his girlfriend. When he was told that his blood was found in the stains on Washington’s sheets, he then told Logan
that he did know Washington and that he had consensual sex with her.

Greer’s fourth version of what happened in Washington’s apartment was that he had seen her outside of her apartment and she
was holding two cans of beer. She offered him one beer and suggested that they go to her apartment to drink that beer. While drink-
ing the beer and engaging in idle conversation, Greer agreed to have sex and they went into her bedroom and were having sex
when two black males came into her house and they began to attack her. She then used Greer as a shield against these individuals
and he was able to get away from these individuals, grab his clothes and then run out of the apartment. He also told Logan that he
had cut his finger on the beer can.

Finally, Greer told Logan that he had arrived on the night of the murder in the West End by bus with his daughter Robin. He
was taking his daughter back to her mother when he ran into Washington. She told him that the child’s mother was not home but
would be home shortly. During their conversation, his daughter began playing with the other children outside and Greer contin-
ued his conversation with Washington. Washington had two beers and she offered one to him and she suggested that they go to her
house. Greer told his daughter where he was going and that he would be right back. Once they had finished drinking the beer,
Washington asked Greer if he had any money and he said yes and then she said she would be willing to have sex with him for
$20.00. They went upstairs, had sex, and Washington asked for her $20.00, Greer told her that he was only going to pay $10.00. She
became mad, pulled a knife and then came after him. He was able to wrestle the knife away from her and then stabbed her; how-
ever, he did not remember how many times he did stab her. Greer then got dressed and took the bus back to his residence in
Elizabeth. He also told Logan that he was cut by the knife and not by the beer can.

Logan asked Greer to put his statement on tape and he agreed to do that; however, while they were setting up the tape equip-
ment and getting other Detectives to be witnesses to this taped confession, Greer changed his mind. Greer was given Logan’s notes
to read and was asked if they were correct. Greer made a couple of corrections by scratching out the information on the form and
inserting the correct facts and Greer initialed those changes and signed each panel of the note form. Greer was then arrested and
charged with Washington’s murder.

Greer’s initial claim of error is that this Court erred in failing to grant him the relief under the Post-Conviction Relief Act when
his counsel was ineffective for failing to object to what he perceives to be Logan’s comment on his right to remain silent. The com-
ment which Greer finds offensive is as follows:

Q. Like he went in, had sex, bludgeoned and stabbed this woman and then calmly went down, picked up his daughter, went
on the bus and went home; is that right?

A. Well, you used the word calmly. Your client said after he killed Ms. Washington he went and got the bus and went home.
But how calm he was, I mean, your client would have to answer that.

Trial Transcript, page 221, lines 14-21.

In order to be entitled to relief under the Post-Conviction Relief Act, a petition must meet the eligibility requirements set forth
in 42 Pa.C.S.A. §9543(a):

(a) General rule.— To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponder-
ance of the evidence all of the following:
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(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the peti-
tioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

Greer’s petition is timely filed and he has asserted claims of the ineffectiveness of his counsel, which if proven, would provide
the basis for the relief he has requested. To demonstrate his counsel’s ineffectiveness, Greer was required to plead and to prove
the three-prong test set forth in Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999).

To show ineffective assistance of counsel which so undermined truth-determining process that no reliable adjudication
of guilt or innocence could have taken place, post-conviction petitioner must show: (1) that claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omis-
sions of counsel, there is reasonable probability that outcome of proceeding would have been different.

In Griffin v. California, 380 U.S. 609, 85 S.Ct. 1229, 14 L.Ed.2d. 106 (1965), the United States Supreme Court held that when a
defendant does not testify at the time of trial, the Fifth Amendment of the United States Constitution precludes the government
from attempting to use the defendant’s post-arrest silence as substantive evidence of his consciousness of guilt. The Supreme Court
expanded on that decision in Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976), and determined that when a defen-
dant was advised of his Miranda rights and chose to remain silent and then testified at the time of trial, he could not be impeached
by making reference to the fact that he had refused to talk to the police after being given his Miranda rights. The United States
Supreme Court wanted to ensure that post-arrest silence could not be equated to a tacit admission of guilt.

In Commonwealth v. Dravecz, 424 Pa. 582, 227 A.2d 904, 906 (1967), the Pennsylvania Supreme Court explained its rationale
for the abandonment of the tacit admission rule as follows:

The Superior Court, in affirming the conviction of the defendant, declared that it was bound by Commonwealth v.
Vallone, 347 Pa. 419, 32 A.2d 889, which pronounced the proposition:

‘The rule of evidence is well established that, when a statement made in the presence and hearing of a person is
incriminating in character and naturally calls for a denial but is not challenged or contradicted by the accused although
he has opportunity and liberty to speak, the statement and the fact of his failure to deny it are admissible in evidence as
an implied admission of the truth of the charges thus made.’

This rule, which has become known as the tacit admission rule, is too broad, widesweeping, and elusive for precise
interpretation, particularly where a man’s liberty and his good name are at stake. Who determines whether a statement
is one which ‘naturally’ calls for a denial? What is natural for one person may not be natural for another. There are per-
sons possessed of such dignity and pride that they would treat with silent contempt a dishonest accusation. Are they to
be punished for refusing to dignify with a denial what they regard as wholly false and reprehensible?[FN1]

FN1. In his funeral oration on Roscoe Conkling, Robert G. Ingersoll said: ‘He was maligned, misrepresented and mis-
understood, but he would not answer. He was as silent then as he is now-and his silence, better than any form of
speech, refuted every charge.’ George Bernard Shaw said: ‘Silence is the most perfect expression of scorn.’ The
immortal Abraham Lincoln summed up his philosophy on this subject in characteristic fashion: If I should read much
less answer, all the attacks made upon me this shop might as well be closed for any other business.’

The untenability of the tacit admission rule is illustrated in the following startling proposition. A defendant is not
required to deny any accusation levelled at him in a trial no matter how inculpatory. He may be charged with the most
serious of offenses, including murder and high treason. A cloud of witnesses may testify to circumstances, events,
episodes which wrap him in a serpent’s embrace of incrimination, but no inference of guilt may be drawn from his fail-



january 28 ,  2011 page 27

ure to reply or to take the witness stand. Indeed, and properly so, if the prosecuting attorney or the judge makes the slight-
est reference to the fact that the accused failed to reply to the accusations ringing against him, and a verdict of guilt fol-
lows, a new trial is imperative. And yet, under the Vallone holding, an accusatory statement made in any place chosen by
the accuser, whether on the street, in the fields, in an alley or a dive, if unreplied to, may be used as an engine in court to
send the defendant to prison or to the electric chair.

How so incongruous a doctrine ever gained solemn authoritativeness might well be a subject for a long article in a
law review. Especially when one reflects on the fact that the rule is founded on a wholly false premise. One can under-
stand how a principle of law built on solid rock might incline to slant from the perpendicular because of over-heavily
superstructure piled on it as it rises higher and higher into the realm of hypothesis, but the tacit admission rule has no
solid foundation whatsoever. It rests on the spongey maxim, so many times proved unrealistic, that silence gives consent.
Maxims, proverbs and axioms, despite the attractive verbal packages in which they are presented to the public, do not
necessarily represent universal truth.

In the instant case, Greer did not testify and the comment made by Logan may have been a comment on his post-arrest silence.
To be entitled to relief on the claim of trial counsel’s ineffectiveness, Greer must prove that the underlying claim is of arguable

merit, that his counsel’s performance lacked a reasonable basis and that his counsel’s ineffectiveness caused him prejudice.
Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203 (2001). Prejudice in the context of the claim of the ineffectiveness of counsel
means that Greer must demonstrate that there is a reasonable probability or likelihood that but for his counsel’s error, the outcome
of his case would have been different. Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326 (1999). Failure to establish any prong
of this test will defeat any claim of the ineffectiveness of counsel. Commonwealth v. Basemore, 560 Pa. 258, 744 A.2d 717 (2000).
In Commonwealth v. Smith, Pa., 995 A.2d 1143, 1156 (2010), the Pennsylvania Supreme Court reviewed a claim of the ineffective-
ness of trial counsel for failing to request a mistrial when there was a reference to the defendant’s post-arrest silence and deter-
mined that that reference was harmless error and, accordingly, did not demonstrate prejudice to the defendant.

“An impermissible reference to an accused’s post-arrest silence constitutes reversible error unless shown to be
harmless.... Because of its nature, an impermissible reference to the accused’s post-arrest silence is innately prejudicial.”
Commonwealth v. Costa, 560 Pa. 95, 742 A.2d 1076, 1077 (1999) (citation omitted). To violate this rule, the testimony must
clearly refer to post-arrest silence. Commonwealth v. Mitchell, 576 Pa. 258, 839 A.2d 202, 213 (2003). If such reference
clearly did not contribute to the verdict, however, the error may be deemed harmless. Id., at 214-15 (citing
Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155, 166 (1978) (factors to consider in determining whether error is harm-
less include: whether error was prejudicial, and if prejudicial, whether prejudice was de minimis ; whether erroneously
admitted evidence was merely cumulative of other untainted, substantially similar evidence; or whether evidence of guilt
was so overwhelming, as established by properly admitted and uncontradicted evidence, that prejudicial effect of error
was insignificant)).

As previously noted, Greer did not testify in this case but, rather, his versions of his involvement in Washington’s death were
related by Logan during his testimony both on direct and cross-examination. During the protracted and lively cross-examination
of Logan by Greer’s trial counsel, Elash asked Logan that after bludgeoning and stabbing the victim, that if Greer “calmly went
down, picked up his daughter and went home.” In response to that question, Logan responded that he had never used the word
“calmly” but, rather, Elash had and the only way that somebody would know his state of mind is that Greer would have to describe
how calm he was. While that statement does tangentially touch upon Greer’s post-arrest silence, it does not give rise the prejudice
that is necessary to be proven by Greer. The comment was not directed toward his admission that he killed Washington or any fact
set forth in Greer’s confession but, rather, went to his state of mind and the manner in which he left her apartment. This statement
was not elicited by the Commonwealth but, rather, was elicited as a result of the cross-examination of Logan by Greer’s counsel.
Logan’s testimony is contained in sixty-two pages of the trial transcript, forty-three of which involve his cross-examination by
Elash. When this statement is viewed in the light of the entire testimony of Logan, it is clear that it was insignificant and did not
result in prejudice to Greer.

Greer’s defense in this case was predicated upon his belief that the Commonwealth could not prove beyond a reasonable doubt
that Greer had committed this homicide. The fact that Logan commented on upon a word used by Greer’s counsel to talk about
Greer’s state of mind in no way prejudices him, which would indicate that the result in this case would have been different. Had
the comment never been made or a curative instruction had been requested and given, the result in Greer’s case would not have
changed. The Commonwealth presented the jury with evidence of the fact that there was a one in twenty-two quintillion chance
that the blood on the sheets, other than Washington’s, was not Greer’s and also presented the jury with Greer’s confession as to
how he committed this homicide. Whether he was calm, dispassionate or nervous leaving Washington’s residence was of no
moment and that question by Greer’s counsel and the response to it did not cause Greer any prejudice.

Greer’s second claim of error is that his trial counsel was ineffective by depriving him of his right to testify when he threatened
to quit representing him if Greer, in fact, testified. Both Greer and Elash testified at the hearing on his petition for post-conviction
relief. Greer testified that the only reason he decided not to testify at the time of trial was that Elash had told him that if he did,
Elash would stop representing him. Greer also indicated that he did not believe that he was properly prepared to testify since Elash
and his co-counsel only asked him about bits and pieces of his purported testimony and never prepared him to testify and to be
cross-examined. Greer further testified that he was told to answer “yes” to all of the questions that this Court asked him when it
went through a colloquy concerning his right to testify and his right to present character testimony. Elash testified that he recom-
mended that Greer not testify since Greer had provided him with six different stories with respect to Greer’s possible involvement
in the death of Washington. Five of the stories were similar to the stories that he had given to Logan; however, the sixth was by far
the most damaging. The sixth version that he gave to Elash was that he was so high on cocaine that he did not remember anything
about the night that Washington was killed. Elash believed that not only would the jury find him to be incredible with respect to
Washington’s death but, also, he would not be a sympathetic witness since he would be admitting that he committed another crime
by his use of cocaine.

It is abundantly clear that the trial strategy adopted by Elash in this case that the Commonwealth could not prove its case
beyond a reasonable doubt was the only possible one that might have been successful. Greer would have been subjected to a gru-
eling cross-examination with respect to his numerous stories concerning Washington’s death and his inability to remember what
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happened on that night in light of his use of cocaine. Additionally, the record contradicts his contention that he did not clearly and
voluntarily make the decision not to testify in this case. Although Greer maintains that he was advised to answer all of the ques-
tions that this Court asked of him by saying “yes”, the record clearly demonstrates that that is not what happened. A review of the
colloquy in this case shows that Greer was asked whether or not anyone forced, threatened or coerced him into making his deci-
sion not to testify and he answered unequivocally that he had not been. He was also asked whether or not he had any mental ill-
ness or disability, which would affect his ability to make that decision, and again, he answered “no”. Greer was also asked whether
or not he had any drugs or alcohol during the previous forty-eight hours before making this decision and again, he answered “no”.
The colloquy that this Court conducted with him clearly demonstrates that his decision not to testify was freely and voluntarily
made and was not the product of some coercion or threat made by his counsel. As Elash observed, he had to be forceful with Greer
in making his opinions known, especially when it came to the question of whether or not Greer should testify.1

Greer’s final contention of error is that his trial counsel was ineffective in failing to litigate a motion to suppress with respect
to the confession that Greer gave to Logan. Greer maintains that he requested that Elash file a suppression motion since he
believed that he had been threatened by homicide detectives into speaking with them and that he had invoked his right to counsel
after he had been given his Miranda warnings. Elash, on the other hand, stated that he did not believe that there was a basis for
the filing of a suppression motion and that even if he did, it would be nothing more than a dress rehearsal for Logan’s testimony
at the time of trial. It was Elash’s belief that Greer’s interests would be better served by him confronting Logan before a jury rather
than providing Logan with an opportunity to prepare his testimony in advance, especially in light of the fact that there was no rea-
sonable basis for the filing of that motion.

In reviewing the record in this case, it is clear that Greer was advised both orally and in writing of his Miranda rights and, in
fact, executed the form waiving those particular rights. Shortly after the execution of that form, he was interviewed by Logan and
at the end of that interview; he reviewed Logan’s notes, made corrections to those notes, and then signed Logan’s notes. At one
point Greer even agreed to have his final statement tape-recorded. The record in this case does not disclose any type of threat or
the indication that Greer invoked his right to counsel. As with Greer’s other contentions of error, this claim is clearly without merit.

CASHMAN, J.

Dated: December 27, 2010
1 Interestingly enough, at no time during Greer’s testimony at his hearing on his petition for post-conviction relief did he ever deny
that he had killed Washington or offer a version of the testimony that he would have presented had he testified at the time of trial.
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In Re: Estate of Henry Benevento, Deceased
Appeal from the Register of Wills (Department of Court Records, Orphans’ Court Division)—Wills—Undue Influence—
Testamentary Capacity

No. 02-09-00326. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—May, 2010.

MEMORANDUM OPINION
AND ORDER OF COURT

This matter came before the Court on a Petition for a Citation to Show Cause Why an Appeal from the Register of Wills Should
not be Sustained, Petition for Accounting, and Petition for Removal of Executrix and Appointment of Substitute Personal
Representative. Said Petition was filed by Richard A. Roberts and Karen N. Roberts, as trustees for their minor daughters. The
Citation was issued on March 3, 2009, returnable on April 14, 2009 at a status conference before this Court. An Answer to the
Petition was filed on March 23, 2009.

Over the course of the next several months, the parties conducted extensive discovery and eventually appeared for a hearing
before this Court on March 17 and 18, 2010.

The primary dispute between the parties concerns Wills executed by the Decedent, Henry Benevento, on October 1, 2008
and December 27, 2008. The October Will, which was prepared by Attorney Lisa Scuillo Goodyear and executed by the
Decedent in her office, provided, inter alia, as follows: (1) specific monetary bequests to Bernard Camus, William Bliss, and
Nativity Church; (2) a bequest of the Decedent’s auto to Mr. Bliss; (3) the remainder/residue of the estate was to be divided
equally between the Decedent’s two great-nieces, who are the minor children of Richard and Karen Roberts (the Petitioners
herein); and (4) Francis Roberts (the brother of Petitioner, Richard Roberts) was named as the Executor. The December Will,
which was prepared by Attorney Bruce Ferguson and executed by the Decedent while he was a patient at Jefferson Regional
Hospital, provided, inter alia, as follows: (1) specific monetary bequests to Bernard Camus, William Bliss, and Nativity
Church; (2) bequests of the Decedent’s residence and the contents therein, along with all of his tangible personal property,
including his auto, to his great-niece, Karen Pihakis; (3) the residue of his estate, in equal shares, to M. Marletta Salzman (a
niece), and her three children (i.e., Marletta A. Wright, Karen Pihakis, and Michael E. Hurley); and (4) M. Marletta Salzman
was named as the Executrix. The October Will does not make any mention of M. Marletta Salzman, Marletta A. Wright, Karen
Pihakis, or Michael E. Hurley and the December Will does not make any mention of the daughters of Richard and Karen
Roberts or Francis Roberts.

The Petition for Citation alleges that M. Marletta Salzman used undue influence and her confidential relationship with the
Decedent to convince him to execute the December Will leaving his estate to members of Ms. Salzman’s family, including her
daughter (Karen Pihakis) and herself. It further claims that the Decedent lacked testamentary capacity and that he was suffering
from a weakened mental intellect when he executed the December Will.

Findings of Fact
Through testimony at the hearing on March 17 and 18, 2010, the Court makes the following findings of fact:

(1) Francis Roberts, who was named Executor in the October Will, is the nephew of the Decedent and his late wife,
Genevieve, who died in March 2001. Genevieve and Mr. Roberts’ father were brother and sister.

(2) Richard Roberts, one of the Petitioners herein, is also the nephew of the Decedent and his late wife. Delaney and
Deirdre are the minor twin daughters of Richard Roberts and the great-nieces of the Decedent and his late wife.

(3) M. Marletta Salzman, who was named the Executrix of the December Will, is the niece of the Decedent and his
late wife. The Decedent and Ms. Salzman’s father (Rudolph) were half-brothers.

(4) Karen Pihakis is the daughter of Marletta Salzman and the great-niece of the Decedent and his late Wife.

(5) After consulting with Attorney Goodyear on at least two occasions, the Decedent executed the October Will
(Exhibit C) and a General Power of Attorney (Exhibit D) in her office on October 1, 2008.

(6) The Decedent went to the Emergency Room at Jefferson Regional Hospital on December 18, 2008. He was admit-
ted due to a bladder obstruction and acute renal failure.

(7) Francis Roberts visited the Decedent in the hospital on December 19, 2008 and December 27, 2008.

(8) Karen Pihakis visited the Decedent in the hospital on December 19, 2008 and on several occasions until his dis-
charge. M. Marletta Salzman visited the Decedent in the hospital on several occasions between December 25, 2008
and December 31, 2008.

(9) When Karen Pihakis visited the Decedent in the hospital on December 19, 2008, he told her that a Will had been
prepared for him, but he had never signed it. He also requested that Ms. Pihakis contact an attorney for him to draft
a Will and a Power of Attorney.

(10) Karen Pihakis contacted Attorney Bruce Ferguson, who consulted with the Decedent on December 21, 2008.
Attorney Ferguson discussed the drafting of a Will, a Medical Directive (Living Will), and a Power of Attorney with
the Decedent.  He noted that the Decedent was coherent, in an “upbeat mood”, and had a good sense of humor. He
thoroughly explained the Medical Directive and the Power of Attorney to the Decedent, who understood both of these
documents. The Decedent then executed these documents (Exhibits E & F) on that date.

(11) With regard to the Will, Attorney Ferguson and the Decedent had a lengthy discussion on December 21, 2008
about the Decedents bequests. The Decedent gave very detailed information about his assets and his choice of bene-
ficiaries, including their names, addresses, and telephone numbers.

(12) Attorney Ferguson returned to the hospital with a draft of a Will and met with the Decedent on December 24,
2008. The Decedent wanted to make changes to the amount of the bequests to his friends, Mr. Camus and Mr. Bliss.
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Again, the Decedent was alert, awake, and coherent.

(13) Attorney Ferguson went to the hospital a third time on December 27, 2008, at which time the Decedent executed
the December Will (Exhibit R-1). The Decedent remained alert, awake, and coherent. Attorney Ferguson retained the
original Will.

(14) The witnesses to the December Will, Judy Abbott and Jennifer Fike (both registered nurses at the hospital), tes-
tified that the Decedent was awake and sitting up in bed when he executed the Will. Both witnesses stated that the
Decedent was alert and oriented to date, time, and place. Neither witness had any concerns about witnessing the Will,
as the Decedent indicated that he knew what he was signing and that it had been explained to him.

(15) The Decedent died on January 7, 2009 at the age of 83.

(16) Both parties presented the testimony of well-qualified experts. Bennet I. Omalu, M.D. testified for the
Roberts and Robert H. Trivus, M.D. testified for the Executrix (Exhibits A and R-2 are their respective
Curriculum Vitae). Both experts reviewed the Decedent’s medical records. Both experts testified with a reason-
able degree of medical certainty.

(17) In his report dated January 10, 2010 (Exhibit B), Dr. Omalu opined that the Decedent’s “mental intellect on
December 27, 2008 was unquestionably inferior to the reasoning power, factual knowledge, freedom of thought,
decision making and global cognitive functioning of the baseline reference-control level of cognitive functioning
of any mentally competent adult person.” He further stated that the Decedent’s intellect and cognitive function-
ing “were significantly and substantially impaired in comparison to that of any mentally competent proponent or
beneficiary”.

(18) In his report dated March 4, 2010, Dr. Trivus stated that the Decedent was “mentally competent and capable of
understanding the nature and consequences of designing his Last Will and Testament on December 21st, requesting
a modification benefiting his two good friends on December 24, and signing it on December 27, 2008 and not of such
a weakened intellect that he could have been taken advantage of by designing persons at that time”.

Discussion
It is well-settled in our appellate law that testamentary capacity exists when the testator has intelligent knowledge of the

natural objects of his or her bounty, the general composition of the estate, and what he or she wants done with it, even if his/her
memory is impaired by age or disease. Estate of Reichel, 400 A.2d 1268 (Pa. Super. 1979). Testamentary capacity is presumed and
the burden of proving lack of testamentary capacity is on the persons asserting it. In re Protyniak’s Estate, 235 A.2d 372 (Pa. 1967).
Where a will is drawn by a testator’s lawyer and proved by him and subscribing witnesses, the burden of proving testamentary
incapacity is on the contestants and that burden can be sustained only by clear and strong or compelling evidence of lack of testa-
mentary capacity or of undue influence. In re Agostini’s Estate, 457 A.2d 861 (Pa. Super. 1983).

The law regarding “undue influence” is also well-settled in our courts. Undue influence sufficient to void a will
requires “imprisonment of body or mind, frauds, threats, misrepresentations, circumstances or inordinate flattery, or physical
or moral coercion to such a degree as to prejudice the testator’s mind, destroy his free agency, or operate as a present restraint
upon him in making a will”. In re Paul’s Estate, 180 A.2d 254 (Pa. 1962) A confidential relationship for purposes of undue influ-
ence exists whenever circumstances make it certain that the parties did not deal on equal terms but that on one side there was
an over-mastering influence, and on the other side, there was a dependence or trust, justifiably reposed. In re Estate of Angle,
777 A.2d 114 (Pa. Super. 2001). The burden of proof is on the persons alleging undue influence. Id. Those persons must estab-
lish by clear and convincing evidence that when the will was executed the testator was of weakened intellect, and that a person
in a confidential relationship with the testator received a substantial benefit under the will. Matter of Estate of Ross, 462 A.2d
780 (Pa. Super. 1983).

Applying the applicable case law to the facts elicited at the hearing in this case, this Court finds that the Petitioners have
failed to meet their burden of proof. The Petitioners have not produced clear and convincing evidence that the Decedent lacked
testamentary capacity, nor have they produced sufficient evidence to demonstrate that Ms. Salzman or Ms. Pihakis asserted undue
influence over the Decedent. The clear and unequivocal testimony of Attorney Ferguson, who prepared the December Will, indi-
cated that the Decedent was not only lucid, he was talkative and very conversant with the details of his assets and his wishes. He
provided Attorney Ferguson with specific account information, specific beneficiaries, and specific amounts of bequests. Also, once
he reviewed the initial draft of the Will, he requested changes. In addition, there was no evidence to show that the Decedent was
threatened or coerced in any manner by Ms. Salzman or Ms. Pihakis to prepare and execute the December Will. There is no dis-
pute that both women assisted the Decedent while he was hospitalized and that Ms. Pihakis obtained counsel for him; however, this
does not rise to the level of coercion; rather, it demonstrates concern for an elderly relative who was ill and dying. Accordingly, the
Court issues the following Order:

ORDER OF COURT
AND NOW, to wit, this _____ day of May, 2010, for the foregoing reasons, it is hereby ORDERED as follows:

(1) The Petitioner’s appeal is dismissed;

(2) The Agent on the Decedent’s December 21, 2008 Power of Attorney (i.e., Karen Pihakis) shall file a full and complete
Accounting of all transactions she made between December 21, 2008 and January 7, 2009 (the date of death) within forty-
five (45) days of the date of this Order;

(3) The Executrix of the Estate (M. Marletta Salzman) shall file an Accounting within sixty (60) days of the date of this
Order; and

(4) The request for removal of the Executrix is denied.

BY THE COURT:
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In Re: Estate of Barbara M. Fleming v.
Kenneth Stevenson, Executor, Petitioner v.

Barbara Flanigan, Respondent
Power of Attorney—Change of Beneficiary—Interpleader—Gifts—Annuities and Life Insurance vs. Retirement Plans

In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—May, 2010.

MEMORANDUM OPINION AND ORDER OF COURT
The matters currently before this Court concern two annuities purchased by the Decedent, Barbara Fleming, during

her lifetime. The first annuity, which was a fixed rate annuity, was purchased from American Maturity Life Insurance
Company (AMLIC) in January 1997. At the time of purchase, Mrs. Fleming listed her daughter-in-law as the primary benefi-
ciary and her two grandchildren as the contingent beneficiaries of the annuity. On or about March 10, 2005, Mrs. Fleming
changed the primary beneficiary to the Pet Adoption League of Westmoreland County, removing the previous primary benefi-
ciary and the contingent beneficiaries. The second annuity, which contained a 7-year Withdrawal Charge Schedule, was pur-
chased from AIG Annuity Insurance Company (AIG) in March 2006 for $30,000, with an additional premium of $10,327.31 paid
in October 2006. The Pet Adoption League was named as the primary beneficiary and this designation was not changed by Mrs.
Fleming thereafter.

On November 5, 2007, the Decedent executed a Power of Attorney naming Dr. Kenneth Stevenson as her attorney-in-fact.
Over the next several days, Dr. Stevenson attempted to change the beneficiaries on both annuity policies to himself by using the
Power of Attorney. AMLIC rejected the request on two separate occasions, once due to Dr. Stevenson’s use of the wrong form (and
an illegible copy of the Power of Attorney) and the second time pursuant to 20 Pa.C.S.A. §5603, which prohibits an agent under a
Power of Attorney from designating himself as the beneficiary of a life insurance policy, unless the agent is the spouse, child,
grandchild, parent, brother or sister of the principal. AIG received Dr. Stevenson’s Power of Attorney Affidavit and a notice of ben-
eficiary change designating Dr. Stevenson as the new beneficiary. Both AMLIC and AIG refused to pay the proceeds of their
respective annuities due to the conflicting beneficiary designations.

Mrs. Fleming died on November 22, 2007. Attempts thereafter by Dr. Stevenson to obtain the proceeds of the two annu-
ities were refused by AMLIC and AIG.

On March 28, 2008, Dr. Stevenson filed a Complaint against AIG alleging breach of contract for its refusal to distribute
the annuity proceeds to him. On April 16, 2008, AMLIC filed a Complaint for Interpleader requesting that the Court determine
which party was the proper beneficiary. On May 21, 2008, AIG filed a Petition for Interpleader seeking the same relief from the
Court. These matters were consolidated for a hearing before this Court. 

A hearing was held before this Court on January 19, 2010. After reviewing the hearing transcript, the exhibits, and sub-
missions by the parties, this Court issued an Order on February 25, 2010 finding that Dr. Stevenson did not have authority as the
agent under the terms of the Power of Attorney to change the beneficiary designation on either of the annuity policies. As such,
the Court ordered AMLIC and AIG to pay the proceeds to the Pet Adoption League of Westmoreland County as the beneficiary of
the policies.

Dr. Stevenson filed Exceptions to the February 25, 2010 Order. Briefs were filed and argument was heard in open court
on April 27, 2010. 

After further review of the transcript, the Exhibits, the Exceptions and supporting Briefs, along with the applicable
statutes and case law, the Court makes the following findings of fact and conclusions of law: 

(1) The Court did not commit an error of law in finding that Dr. Stevenson lacked legal authority to designate himself as
the beneficiary under the annuity contracts. 

(2) The annuity contracts are unique financial instruments. The term annuity is not included in 20 Pa.C.S.A. §5603.
Subsection (p) refers to insurance transactions and subsection (q) refers to retirement plan transactions. Both subsections list sev-
eral examples, but neither includes the term “annuity”. 

(3) As the PEF Code fails to use the term annuity, in order for the agent to have the authority to engage in transactions
regarding an annuity, the power to do so must be specifically set forth in the Power of Attorney. The Power of Attorney in the with-
in case does not specifically reference transactions regarding an annuity. 

(4) As the Power of Attorney in the within case does not specifically reference transactions regarding an annuity, any act
by the agent to change the beneficiary designation must fall under the power to make “gifts”. 

(5) A principal may authorize an agent to make limited gifts or unlimited gifts. Pursuant to 20 Pa.C.S.A. §5603(a)(2)(i),
limited gifts may be made only to the principal’s spouse, issue or a spouse of the principal’s issue. Pursuant to Pa.C.S.A. §5601.2(c),
unlimited gifts may be made by the agent only if the principal “specifically provides for and defines the agent’s authority in the
power of attorney”. 

(6) The Power of Attorney in this case provides that the agent has the power “to make gifts (or to make limited gifts)”. This pro-
vision does not grant Dr. Stevenson the authority to make unlimited gifts; rather, it only grants him the authority to make limited gifts.

(7) It is undisputed that Dr. Stevenson is not “the spouse, the issue or the spouse of the issue” of the Decedent-Principal.
Thus, he did not have the power, pursuant to the statute, to name himself as the beneficiary of the annuities. 

(8) The annuities herein are more like life insurance policies than retirement plans. Both policies, similar to life insur-
ance policies, contain an agreement to pay a certain sum upon the death of the annuity owner. In this case, the Decedent purchased
the policies when she was 72 and 81 years of age, respectively. Both policies contained provisions wherein the owner would incur
a penalty if early distributions were taken and the Decedent-Owner apparently did not take any distributions from the policies dur-
ing her lifetime. Thus, it appears to this Court that the Decedent purchased these policies as a form of life insurance, rather than
as a retirement plan. 

ORDER OF COURT
AND NOW, to wit, this _____ day of May, 2010, for the foregoing reasons, it is hereby ORDERED that the Exceptions filed

by Dr. Stevenson are dismissed and the Order dated February 25, 2010 is deemed a final Order.

BY THE COURT:
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In Re: Estate of Theresa Joyce Louise Cheponis, Deceased
Appeal from the Department of Court Records—Wills—Testamentary Intent—Will Construction

No. 02-06-04843. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—June, 2010.

MEMORANDUM OPINION
AND ORDER OF COURT

This matter came before the Court on an appeal from the October 17, 2008 Order of the Allegheny County Department of
Court Records, Orphans’ Court Division, which admitted to probate the Last Will and Testament of the Deceased. After a hearing
on December 9, 2009, this Court found the four-page document to be a valid Will and admitted it to probate. Post-Trial Motions
were filed. Argument on the Motions was heard on May 6, 2010. 

Findings of Fact

(1) Susan Allen, and her Husband John, were long-time friends and next-door neighbors of the Decedent and her late
Husband. 

(2) The Allens had a key to the Decedent’s residence. 

(3) When the Decedent was hospitalized in the spring of 2006, she requested that Mrs. Allen go to her home and clean
out her refrigerator. 

(4) Mrs. Allen did so, noting that the house was very cluttered with papers hanging on the refrigerator and paperwork
on the kitchen table. 

(5) When she entered the Decedent’s home after her death on June 19, 2006, she observed an envelope on the
refrigerator. 

(6) She opened the envelope and saw 2-3 sheets of paper, on which the words “Last Will and Testament” were written.
She returned the papers to the envelope and hung it back on the refrigerator. (Exhibit 1 A through E) 

(7) Shortly thereafter, she contacted Michael and Linda Bond to inform them of the location of the envelope and its
contents. (N.T. 12/09/09, pp. 17-24)

(8) After the telephone call from Mrs. Allen, Michael and Linda Bond went to the Decedent’s residence. 

(9) Mr. Bond removed the envelope from the refrigerator and reviewed the contents. Exhibit 1-A was the first page of
the document and Exhibit 1-D was the last page of the document. The Bonds took the document to Attorney Regis
Welsh. (N.T. 12/09/09, pp. 102-112; 149-151)

(10) Per Attorney Welsh, Exhibit 1-A was the first page. 

(11) Attorney Welsh did not recall whether the document was stapled or paper-clipped together. 

(12) Attorney Welsh attempted to probate the document as the Decedent’s Last Will and Testament; however, the
Register of Wills Office would not accept it. (N.T. 12/09/09, pp. 65-69)

(13) Per the testimony of Mrs. Allen, Attorney Welsh, and Mr. and Mrs. Bond, the writing on the document was the
Decedent’s handwriting. 

(14) The document was properly notarized by Deborah Wiegand. (N.T. 12/09/09, pp. 25-27, 46, 69-70, 109-112)

Discussion
To be a valid Will, a document must be “in writing and signed by the testator at the end thereof”. 20 Pa.C.S.A. §2501. Proof

that the signature contained on the Will is that of the Decedent shall be met if attested to by two competent witnesses. 20 Pa.C.S.A.
§3132(1). 

Five witnesses, one of whom was the Notary Public who notarized the document, testified credibly that they recognized
the Decedent’s handwriting and all of the pages of the document (Exhibit 1-A to 1-D) were in the Decedent’s handwriting. They
also stated that the signature on the document was the signature of the Decedent. As the signature appeared on the last page of the
four-page document, which was found in an envelope hanging on the Decedent’s refrigerator, it was signed by the Decedent “at the
end thereof”. Accordingly, it qualifies under Pennsylvania law as a valid Will.

When a Will consists of multiple pages, the testator’s testamentary intent must be proven in one of two ways: (1) if the
will consists of several papers only one of which is signed at the end thereof, testamentary intent is established if the pages of the
will are connected together physically, or (2) if the will consists of multiple pages which are not connected physically, then the
pages must be connected together by their internal sense or by coherence or adaptation of parts. In re: Baldwin’s Estate, 55 A.2d
263 (Pa. 1947). In this case, there was a dispute as to whether the pages of the document were stapled or paper-clipped together;
however, there was credible evidence from Mrs. Allen and Mr. and Mrs. Bond that the four pages of the document were tri-folded
together in the envelope (Exhibit 1-E) that was found hanging on the Decedent’s refrigerator. This is sufficient to satisfy the
requirement that the pages of the will were “connected together physically”. Moreover, the pages of the document when viewed in
their entirety demonstrate a testamentary scheme by the Decedent. She disposes of the majority of her property by making spe-
cific gifts to specific named individuals or by directing in what manner it is to be sold, along with designating specific persons who
are not to receive any of her property. Accordingly, the Court finds that the Decedent’s Will is both testamentary in character and
dispositive in nature.

Based upon the foregoing Findings of Fact and Discussion, this _________ day of June, 2010, it is hereby ORDERED that
all Post-Trial Motions are dismissed. 

BY THE COURT:
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In Re: UPMC and UPMC - Braddock
Standing—Special Interest

No. 6329 of 2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—October 29, 2010.

MEMORANDUM OPINION AND ORDER OF COURT
On October 20, 2010, UPMC and UPMC-Braddock (hereinafter, “UPMC) filed an Uncontested Petition for an Order

Approving the Demolition and Transfer of Certain Property. Although entitled “Uncontested”, it became apparent very quickly that
the Petition was being contested by several residents of the Borough of Braddock, who had filed a civil class action regarding the
demolition of the former UPMC-Braddock Hospital building.1 Counsel on behalf of the residents filed a Response and, after a sta-
tus conference with counsel, a hearing was held before this Court on October 28, 2010. 

The crux of the dispute between the parties is UPMC’s decision to demolish the former hospital building located in the
Borough of Braddock. After following the required protocol, the hospital was closed on February 1, 2010 for numerous reasons as
set forth in the Affidavit of Robert Cindrich, Esquire attached as Exhibit 1 to the Petition. UPMC offered to give the hospital and
its contents to any 501(c)93) organization that was willing to take ownership; however, no entity stepped forward to accept the offer.
Thus, after discussions with elected County and Borough officials, UPMC decided to accept the recommendation of their consult-
ant and demolish the vacant buildings and transfer the real property to the Redevelopment Authority of Allegheny County.
Pursuant to a Memorandum of Understanding between UPMC, the Redevelopment Authority and the Borough, the demolition
commenced. 

In the above-referenced civil action, the residents have alleged, inter alia, that the demolition of the buildings and the
transfer of the real property to the Redevelopment Authority is improper in that UPMC did not obtain an Order pursuant to 15
Pa.C.S. §5547(b). Based upon that allegation, Counsel for UPMC filed the Petition pending before this Court. 

At the hearing on October 28, 2010, six residents testified about the detrimental effect on the community as a result of
the closing of the hospital and the demolition of the buildings. UPMC did not offer any testimony. 

After careful review of the Petition, the Response, and the Objection to Intervention, in conjunction with the testimony
and Exhibits presented at the hearing, the Court concludes that the residents do not have standing to intervene in this matter
despite their claim that they have a “special interest”. The authority to object to the demolition of the former hospital buildings
and the transfer of the real property to the Redevelopment Authority lies with the Attorney General’s Office, who in its capacity
as parens patriae, as stated on the record, has not posed an objection.

Moreover, even if the residents did have standing, the Court finds that the demolition and transfer do not constitute a
diversion of property from charitable purposes, pursuant to 15 Pa.C.S. §5547(b), because UPMC is not transferring the property to
a for-profit entity; rather, UPMC is transferring the property to the Redevelopment Authority, which is a governmental agency,
with tax exempt status under the IRS Code. The Redevelopment Authority intends to use the property for a senior housing center,
the Community College of Allegheny County, and a health clinic. 

Finally, the Court notes that two separate lawsuits seeking to enjoin the initial closure of the hospital were dismissed by
the Honorable Eugene Strassburger on February 2, 2010 and March 30, 2010. 

ORDER OF COURT
AND NOW, to wit, this 29th day of October, 2010, it is hereby ORDERED that the Petition for an Order Approving the

Demolition and Transfer of Certain Property is granted. 

BY THE COURT:

1 Patricia A. Morgan, Reverend James McDonald, Jr., Carmella Mullen, Jim Kidd, Michelene Thomas, Ellen Lomax and Robert
Brown v. University of Pittsburgh Medical Center a/k/a UPMC and University of Pittsburgh Medical Center-Braddock a/k/a UPMC-
Braddock, No GD 10-01929.

Barbara J. Rotunda v.
Susan Petruska, D.M.D., and Esthetic Dentistry, Inc.

Pa. R.C.P. 4010—Physical and Mental Examinations—Exclusion of Counsel from Examination of Party

No. GD 08-018798. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—December 1, 2010.

OPINION
Defendants’ motion to compel plaintiff to submit to neuropsychiatric testing through a court order barring the attendance of

her counsel at the testing is the subject of this Opinion and Order of Court.
This is a dental malpractice action in which plaintiff alleges that she suffered brain injury as a result of September 14, 2006

dental treatment that included the use of nitrous oxide sedation coupled with a Septocaine injection.
At a July 23, 2010 deposition, plaintiff testified that following the September 14, 2006 treatment, she has been experiencing con-

fusion, disorientation, vertigo, depression, increased alcohol consumption, suicidal ideation and attempt, difficulty concentrating
and making decisions, an inability to maintain her household and finances, short-term memory loss, difficulty driving, and numer-
ous other emotional and physical complaints.

In her deposition, plaintiff testified that since September 14, 2006, she has been treated on a regular basis by both her family
physician (Dr. Off) and a neuropsychologist (Dr. Neville) and that both physicians have provided her with an opinion that her cur-
rent mental and emotional difficulties stem from the September 14, 2006 treatment.

Defendants state that the examination which they seek plaintiff to undergo will be conducted by Dr. Lisa Morrow, Ph.D., a neu-
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ropsychologist with qualifications similar to those of Dr. Neville.
The dispute in this discovery matter is over whether I may compel plaintiff to undergo this examination pursuant to a court

order providing that her attorney may not be present and the examination will not be recorded.1 Defendants rely on a September
16, 2010 letter from Dr. Morrow to counsel for defendants (Supplement to Defendants’ Motion to Compel, Ex. C) setting forth three
reasons why the evaluation cannot be conducted in the presence of third-party observers:

Reason One
First, neuropsychological tests must be administered in a standard format. Standardized administration of the tests
allows for the results to be compared to the published norms. That is, norms have been developed for these tests by
having people of similar age and background with no history of neurological injury complete the tests in a “standard”
way. The standard assessment does not include the presence of a third party. The test scores from the normative sam-
ple are then used to develop “cut-off ’ scores or “normal ranges” for comparison when assessing persons with possi-
ble brain injury. If standardization is not adhered to (such as having a third party present), this then invalidates the
norms. To quote Dr. Robert McCaffrey (McCaffrey, Fisher, Gold & Lynch, 1996) “A standard administration of a test,
by definition, must adhere to the procedures outlined in the test manual. If administration of the test does not follow
these procedures, then it is inappropriate to compare the results of the examinee to normative results from the stan-
dardization sample that received the standard administration” (pg 440). The presence of a third party introduces an
“unknown variable” into the testing which “may prevent the examinee’s performance from being compared to estab-
lished norms and potentially precludes valid interpretation of the test results” (Official Statement of the National
Academy of Neuropsychology, 2000). Defendants’ Supplement, Ex. C at 1.

Reason Two
Second, the presence of a third party may pose a threat to test security. That is, whoever observes the testing will have
seen the questions as well as the answers. As McCaffrey indicates, these tests are not to “become part of the public
domain” (page 446). Maintaining test security is one of the specific Ethical Standards of the American Psychological
Association’s Ethical Principles of Psychologists and Code of Conduct (cf American Psychologist, 2002). The National
Council on Measurement in Education also noted in the Standards for Educational and Psychological Tests that the
administration of tests “should adhere to standard procedures set by test publishers and that testing should be car-
ried out with no distraction” (as cited by Constantinou et al., 2002). Id. at 2.

Reason Three
Finally, the most serious threat to the integrity of the testing is the phenomenon of social facilitation. Basically,
any time there is the presence of an observer, or if the testee knows that they are being observed, performance
will be altered. Therefore, “the results of the evaluation will provide a misleading representation of the individ-
ual’s current level of functioning” (McCaffrey et al., page 444). Recent research has found that a third party
observer may exert a negative influence on test performance. That is, studies have found that the presence of a
third party observer, or the presence of an indirect observer (i.e., a video recorder or an audio recorder), result-
ed in lower neuropsychological test scores when there was an observer present in the room (Binder & Johnson-
Greene, 1995; Constantinou & McCaffrey, 2003; Constantinou, Ashendorf & McCaffrey, 2002; Kehrer, Sanchez,
Habif, Rosenbaum & Townes, 2000; Horwitz & McCaffrey, 2005; Lynch, 1997). Studies have found that memory
scores in particular were lower for persons who were tested when a third party observer was in the room com-
pared to examinees who were tested without a third party (Lynch, 1997). Constantinou & McCaffrey (2003) con-
cluded that the presence of an observer has a negative influence that constitutes “a threat to the validity and inter-
pretation of test scores.” Id.

At paragraph 10 of defendants’ Supplement, defendants state that it would be a breach of Dr. Morrow’s standard of care under
the guidelines of Dr. Morrow’s profession and practice for her to allow a third party to be present for the testing.

I have no reason to question the accuracy of Dr. Morrow’s statement that the presence of an observer may skew the test results
and that she can proceed with this testing only if other persons are barred from attending.

It is plaintiff ’s position that a court may compel physical and mental examinations of persons only as provided for in Pa.R.C.P.
No. 4010. Under Rule 4010(a)(4)(i), “[t]he person to be examined shall have the right to have counsel or other representative pres-
ent during the examination.”

It is defendants’ position that the court, in the exercise of its discretion, may exclude counsel upon a showing that defendant is
seeking to compel plaintiff to submit to a well-recognized standard test that must be administered pursuant to specific procedures
designed to remove variables that may influence test scores.

Prior to July 1, 1998, Pa.R.C.P. No. 4010(a) only permitted a court to order a party to submit to a physical or mental examina-
tion “by a physician.” In Stokes v. Mattie, 129 P.L.J. 260, 16 D.&C.3d 565 (1980), I ruled that a court could not compel a party to
submit to a mental examination conducted by a clinical psychologist. I stated:

Defendant contends that we should ignore the clear language of this rule because the Supreme Court in promulgat-
ing this rule could not have intended to exclude an expert from conducting a mental examination whenever that expert
is more competent than a physician to perform this task. We reject this contention. The clear language of a procedur-
al rule may be disregarded only if it is patently inconsistent with the purposes of the rule and will produce results that
are absurd or unreasonable. Pa.R.C.P. 127, 128. Rule 4010 is not designed to provide all information that may assist a
party in preparing its case. Instead, by permitting a court to order an examination only on motion for good cause
shown and by requiring the court to specify the manner, conditions and scope of the examination, this rule also rec-
ognizes the privacy interests of a person whose physical or mental condition is in controversy. And the requirement
that the examination be conducted by a physician appears to be a deliberate effort to protect these privacy interests
because this requirement will limit the scope, number and types of physical and mental examinations to which a per-
son will be subjected. Id. at 261, 16 D.&C.3d at 567-68.

Former Rule 4010 did not specifically address whether counsel for the party to be examined might be present and whether the
examination might be recorded. These issues were left to the trial court pursuant to the second sentence of prior Rule 4010(a)
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which provided that an order permitting an examination “shall specify the time, place, manner, conditions and scope of the exam-
ination and the person or persons by whom it is to be made.” See State Farm Mutual Automobile Ins. Co. v. Morris, 432 A.2d 1089,
1092 (Pa. Super. 1981) (whether a person who is to be examined may be accompanied by his or her attorney is discretionary with
the court).2

Through amendments effective July 1, 1998, Rule 4010 was amended to include licensed dentists and licensed psychologists as
persons who may also conduct a physical or mental examination. The tradeoff was to provide additional protections for the person
being examined through new subdivisions (a)(4) and (5). See Explanatory Comment–1998.

Under Rule 4010(a)(4)(1), a person to be examined “shall have the right to have counsel or other representative present dur-
ing the examination.” Under Rule 4010(a)(5)(i), a person who is being examined “may have made upon reasonable notice and at
the party’s expense a stenographic or audio recording of the examination.”

The language of the rule is clear. It creates a right to have counsel present during the examination.
As I said in Stokes v. Mattie, Rule 4010 is not designed to provide all examinations that may assist a party in preparing its case.

It permits only those examinations specifically provided for by the rule. The clear language of the rule allows only examinations
that are possible when counsel is present. A trial court may not, in the exercise of its discretion, provide for an examination out-
side the presence of counsel because through the promulgation of a rule permitting counsel to be present, the Pennsylvania
Supreme Court has decided that the interests of the party to be examined in receiving the protections afforded by the presence of
his or her counsel outweigh the interests of the party seeking an examination that can only be conducted outside the presence of
a third party.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 1st day of December, 2010, it is hereby ORDERED that defendants’ motion to compel an examination without the pres-

ence of plaintiffs counsel is denied.

BY THE COURT:
/s/Wettick, Jr., J.

1 Defendants’ Proposed Order of Court, attached to defendants’ Supplement, provides that no attorneys may be present for the testing
portion of the examination and that the testing portion of the examination may not be recorded by means of audio or video recording.
2 Morris considered a physical examination pursuant to Section 401 of the No-Fault Motor Vehicle Insurance Act, 40 P.S. §1009.401;
the second sentence of this provision is almost identical to the second sentence of old Rule 4010(a).

Sylvia Lowry and Eric Lowry, her husband v.
Fusako Aliquo and Erie Insurance Exchange

Forum Selection Clause—Severance of UIM Claims—Butler County Procedures

No. GD 10-016192. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Strassburger, A.J.—December 3, 2010.

OPINION
Plaintiffs Sylvia and Eric Lowry have brought this four count action against driver Fusako Aliquo and Erie Insurance Exchange

(“Erie”). The first three counts are against the alleged tortfeasor. The action against Erie is a “Koken” claim for UIM benefits.
Erie has filed preliminary objections raising improper venue, based upon the forum selection clause in the insurance contract.
Erie is entitled to have the clear and unambiguous language in the insurance contract enforced. That language requires any

UIM action to be filed in the county where Plaintiffs are domiciled, here, Butler County.
As noted in Erie’s brief, Butler County severs UIM actions from third-party actions. Weichey v. Marten, 2009 WL 3869663

(Butler Co., 2009). If the entire case were transferred to Butler County, the Butler County court would order severance. Because
Plaintiffs sued here in Allegheny County, they obviously desire to try as much of the case as possible in Allegheny County.

Therefore, the two causes of action will be severed and only the UIM action will be transferred to Butler County.

ORDER OF COURT
AND NOW, this 3rd day of December, 2010, it is hereby ORDERED that Count 4, the UIM action, is severed and that Count is

transferred to Butler County at Plaintiffs’ cost.

BY THE COURT:
/s/Strassburger, A.J.

Unitrin Direct Property & Casualty Company v.
Jacob W. Hymes, Jason T. Hymes, and Robert J. Meyer

Underinsured Motorist Insurance—Exclusion for Family Member—Occupying a Motor Vehicle

No. GD 09-022802. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—December 3, 2010.
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OPINION

In this declaratory judgment action the parties disagree as to the meaning of the word “occupying” within a particular insur-
ance policy. The word’s meaning is the determining factor as to whether Defendant Jacob Hymes is entitled to certain underin-
sured motorist benefits under the policy held by his brother, Jason with Plaintiff Unitrin Direct Property & Casualty Company
(hereinafter “Unitrin”). After consideration of the briefs and oral argument, I entered an order granting summary judgment in
favor of Plaintiff and declaring plaintiff Unitrin to be under no obligation to provide underinsured motorist benefits to Defendant
Jacob W. Hymes for the accident of April 25, 2009. Defendants Jacob and Jason Hymes have appealed to the Superior Court of
Pennsylvania. The rationale for my decision is as follows.

On April 25, 2009, Defendant Jacob Hymes sustained injuries after his Harley-Davidson motorcycle collided with Defendant
Robert J. Meyer’s motor vehicle. At the time of the accident, Jacob owned the motorcycle and had it insured through the Geico
Insurance Company. After the accident, Jacob Hymes collected the underinsured motorist (“UIM”) benefits available under the
Geico policy and sued Meyer.

In addition, Jacob applied for and was denied UIM benefits under his brother Jason’s policy with Unitrin. It is not disputed that
Jacob lived with his brother Jason at the time of the accident, and that Jason’s Unitrin policy generally extended UIM benefits to
household family members. However, the Unitrin policy made such UIM benefits subject to the following exception:

A. We do not provide Underinsured Motorists Coverage for “bodily injury” sustained…

…

2. By a “family member”:

a. …while “occupying”, … any motor vehicle owned by … any “family member” which is not insured for 
this coverage under this policy.

Thus, since Jacob [a family member] sustained bodily injury “while occupying any motor vehicle owned by any family mem-
ber” [i.e. owned by Jacob himself], it would certainly appear that Jacob was “not insured for this coverage [underinsured motorist
coverage] under this policy” [i.e. under Jason’s policy with Unitrin]. Accordingly, Unitrin denied Jacob’s claim for UIM benefits
under Jason’s policy.

Following that denial of Jacob’s claim for UIM benefits under Jason’s policy, Unitrin filed the instant action requesting a dec-
laration from this Court that Jacob was not entitled to the Unitrin UIM benefits. In their subsequent motion for summary judg-
ment, Unitrin explains:

“[T]hat since the motorcycle involved in the accident was owned by Jacob Hymes and was not insured for underinsured
motorist coverage under his brother’s Unitrin auto policy, the ‘household exclusion’ applies, and he is not eligible to
recover additional underinsured motorist benefits from Unitrin.” Plaintiff ’s MSJ, ¶ 9.

In response and in opposition, Defendants dispute that Jacob was occupying the motorcycle at the time he sustained his injuries
in the accident. Defendants argue that Jacob was thrown from his motorcycle and his injuries did not occur until after his body hit
the windshield of the Meyer vehicle with which he collided. Defendants assert that because Jacob’s injuries were not incurred until
after he was ejected from the motorcycle, he was not injured while “occupying” the vehicle. Therefore, Defendants conclude, the
“household exclusion” does not apply to preclude coverage. Defendants argue that if the Unitrin underwriters wanted to exclude
this situation from coverage, they could have simply added “ejection” language to the exclusion.

The parties agree, however, that if Jacob Hymes was “occupying” his motorcycle at the time he sustained his injuries, then he
falls within the policy’s exclusion and he is precluded from coverage.

In order to interpret the meaning of the term “occupying” as used in the policy, the first place to look, of course, is the policy
itself. And, in fact “Occupying” is a defined term under the policy. According to the “Definitions” section of the policy:

G. “Occupying” means:

1. In;

2. Upon; or

3. Getting in, on, out or off.

See, Unitrin Definitions, G.

Applying the policy’s plain meaning to the facts of this case, it is clear that Jacob was “occupying” his motorcycle when he suf-
fered his injuries. Even if he wasn’t precisely “upon” his vehicle when he was injured, he was certainly “getting out or off” the
vehicle at that time.

Additional guidance from our Supreme Court solidifies this interpretation of “occupying” within the context of insurance of
motor vehicles. In Utica Mut. Ins. Co. v. Constrisciane, 473 A.2d 1005 (Pa. 1984), the Pennsylvania Supreme Court set forth the fol-
lowing criteria to consider when determining whether an individual is “occupying” the vehicle at the time of the accident: (1) there
is a causal relation or connection between the injury and the use of the vehicle; (2) the person must be in a reasonably close geo-
graphic proximity to the vehicle, although the person need not be actually touching it; (3) the person must be “vehicle oriented”
rather than “highway or sidewalk oriented” at the time; and (4) the person must also be engaged in a transaction essential to the
use of the vehicle at the time. Id. at 1009.

Applying the criteria above to our facts, it is clear that Jacob was “occupying” his motorcycle: (1) But for Jacob’s use of his
motorcycle, he would not have incurred his injuries; (2) Although Jacob may not have been actually touching his motorcycle when
he struck the Meyer windshield, the proximity from his body to the motorcycle was the length of Meyer’s car hood; (3) Jacob was
“vehicle oriented” in that he was actually operating his motorcycle, rather than walking on the sidewalk or highway; and finally
(4) Jacob was engaged in a transaction essential to the use of his motorcycle at the time of the accident: he was driving.

Defendants argue that a free-flying person does not qualify as one “occupying” his vehicle; however, it is important to remember
that “occupying” here is defined to include: “getting out or off” the vehicle. Therefore, it seems clear to me that ejection falls within
the meaning of “occupying” under the clear policy language. It is not as if our claimant was injured, for example, while lying in the
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road as a result of a previous collision involving his uninsured motorcycle. See Mid-Century Ins. Co. v. Henault, 905 P.2d 379 (Was.
1995). Nor is it the case that claimant had alighted from his stopped vehicle and started another task. See Downing v. Harleysville Ins.
Co., 602 A.2d 871 (Pa. Super. 1992) (victim not “occupant” while attempting to assist with another’s disable vehicle).

For the foregoing reasons, I granted summary judgment and entered my order declaring Plaintiff to be under no obligation to
provide underinsured motorists benefits to Defendant Jacob W. Hymes for the accident of April 25, 2009.

DATE FILED: December 3, 2010

Donnie L. Breeden v. Borough of Crafton
Civil Service Commission Review—Borough Code—Termination of Police Officer

No. SA 10-000910. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—December 9, 2010.

OPINION
This appeal arises from the decision of the Civil Service Commission of the Borough of Crafton (“Commission”) which upheld

former Police Officer Donnie L. Breeden’s termination from the Borough of Crafton (“Borough”) police force on August 3, 2009.
On July 3, 2009, Breeden was suspended with pay, pending an investigation of his involvement in an automobile accident on July
20, 2007, which resulted in the death of a pedestrian. Breeden was ultimately criminally charged in connection with the death of
David Hall. He was charged with a first degree misdemeanor count of involuntary manslaughter and a third degree felony count
of leaving the scene of an accident involving death or personal injury without rendering aid or providing information to authori-
ties. Crafton Borough Council informed Breeden of their decision to remove him from his position as a police officer by a letter
dated August 5, 2009. Breeden appealed that decision. On November 23, 2009, the Commission held a hearing and concluded that
the Borough properly terminated Breeden. Specifically, they found that on July 20, 2007, after hitting a pedestrian on West Carson
Street in Pittsburgh, Breeden fled without attempting to render assistance to the victim or waiting for the authorities to arrive. The
victim died at the scene. They also found that Breeden subsequently took steps to repair his vehicle to cover up the damage caused
by the impact of the victim’s body. Finally, they determined that Breeden failed to live up to the high standard of behavior expect-
ed of police officers in Pennsylvania. It is from that decision that Breeden appeals.

The Borough Code provides that a police officer may be terminated in six specific circumstances, including 1) neglect or vio-
lation of any official duty; 2) violation of any law constituting a misdemeanor or felony; or 3) inefficiency, neglect, intemperance,
immorality, disobedience of orders or conduct unbecoming an officer. 53 P.S. § 46190.

Breeden claims that the Commission erred in upholding the Borough’s decision. He makes the following arguments. He claims
that the Commission did not apply the correct standard of proof at the civil service hearing. He also alleges that his constitutional
rights were violated when he was charged with misconduct for failing to testify at a Loudermill Hearing. Finally, he claims that
the Commission erred in sustaining the charge that he failed to notify the municipality of his arrest within 24 hours.

The Commission applied the required “substantial evidence” standard of proof in reviewing the evidence. Breeden claims that
in addition to the “substantial evidence” standard of proof, the Commission also considered a “sufficient evidence” standard and
a “preponderance of the evidence” standard, which do not satisfy the law. However, this Court finds that the Commission used
the correct standard of proof. In its Adjudication, the Commission made the following conclusion of law. “The above conclusions
of law, taken together, justify Breeden’s termination of service from the Crafton Borough Police Department. These conclusions
are well-supported by substantial evidence presented to the commission.” See Conclusion of Law No. 31. Therefore, the
Commission applied the correct standard of proof in reviewing the case and finding that the Borough correctly terminated
Breeden from the police force.

The Commission did not violate Breeden’s constitutional rights by charging him with misconduct for refusing to testify at a
Loudermill hearing. Breeden claims that he was not required to answer questions or to make a statement at the Loudermill hear-
ing. In Cleveland Board of Education v. Loudermill, 470 U.S. 532, 542 (1985), the United States Supreme Court held that govern-
ment employees with a property interest in their jobs have a Constitutional right to a pre-deprivation hearing before they are sub-
ject to a disciplinary pay loss. In this case, Breeden was initially suspended with pay until he was given the opportunity to explain
the allegations against him and therefore his rights under Loudermill were not violated. At the Loudermill hearing, Breeden was
given a document entitled “Garrity Warning” which informed him that he was “being directed, as a condition of your employment,
to respond to questions that will be posed during this investigatory interview”. The document also stated that the Borough required
the “information solely and exclusively for internal purposes and will not release it to any other agency” and it “will not and can-
not be used against you in any subsequent proceeding, other than disciplinary proceedings within the confines of the Borough
itself”. This document was in accordance with Garrity v. New Jersey, 385 U.S. 493 (1967). Breeden refused to cooperate with the
Borough’s internal investigation on July 28, 2009 and also refused a second opportunity to have an investigative interview. (Tr. at
77, 85). The Commission was not required to notify Breeden in advance that he would be given Garrity warnings. Accordingly,
Breeden’s rights were not violated under Loudermill or Garrity.

Breeden claims that the Commission erred in concluding that he failed to properly notify the Crafton Borough Police Chief that
he was accused of criminal misconduct. However, the Commission did not rely on this failure and did not make this finding.

Based upon the foregoing Opinion, the Commission correctly upheld Breeden’s termination from the Borough police
department.

ORDER OF COURT
AND NOW, this 8th day of December, 2010, based upon the foregoing Opinion, the decision of the Civil Service Commission of

the Borough of Crafton upholding former Police Officer Donnie L. Breeden’s termination from the Borough of Crafton police force
is affirmed.

BY THE COURT:
/s/James, J.
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Sonya Ring v. Bruce Goldblatt
Child Support—Emancipation

1. The parties were divorced and are the parents of a twenty year old daughter. When the daughter reached the age of eighteen
and graduated from high school, the father attempted to terminate his child support obligation, with this attempt being denied due
to the mother’s persuading the court that the child suffered from a disability that warranted the continuation of child support. The
mother had offered no expert testimony; the child was living away from home in college and was a good student; but the child had
social and emotional issues and was on medication. She had a history of individual education plans in school and was continuing
to work with a therapist. The hearing officer and the reviewing judge determined that it was appropriate for the support to contin-
ue as the child was determined to be not yet emancipated. The Superior Court affirmed this decision, but specifically noted that if
circumstances were to change, especially with regard to how the child managed her life in college, the father could reinitiate ter-
mination proceedings.

2. The father did reinitiate termination proceedings and this time the request was granted. The father had presented a motion
in limine to exclude portions of the child’s treating psychiatrist’s deposition that rendered opinions rather than provided facts. The
court granted the father’s request and determined that if the psychiatrist were to testify regarding opinions as to the child’s eman-
cipation or ability to be self-supporting, this psychiatrist would need to provide an expert report in advance such that the father
would be able to review the opinion testimony and provide his own expert if deemed appropriate. The court reminded us that if
experts are to render opinions in anticipation of trial, an expert report must be provided so as to prevent prejudice and unfair sur-
prise to the opposing party.

3. The court determined that the child was now emancipated as she was succeeding academically and maintaining a full time
course load, held part-time jobs, and participated in college activities. The court opined that even had the psychiatrist’s opinions
been provided to the trier of fact, those opinions were based upon the child’s own statements which were solicited from the child
at the time of the hearing. The court concluded that it was not error to exclude the portion of the psychiatrist’s deposition that
focused on his opinions, but the exclusion in any event was harmless and non-prejudicial to the mother.

(Christine Gale)

Daniel E. Butler for Plaintiff/Mother.
Daniel H. Glasser for Defendant/Father.
No. FD97-9711-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—December 13, 2010.

OPINION OF THE COURT
This appeal arises from this Court’s October 7, 2010 Order. That Order dismissed Plaintiff Sonya Ring [“Mother”]’s Exceptions

and Defendant Bruce Goldblatt [“Father”]’s Cross-Exceptions to the Recommendations of Hearing Officer Sue Weber, Esquire.
The hearing officer’s recommendations ended Father’s support obligation for his adult daughter, finding her emancipated. The rec-
ommendations also allocated unreimbursed medical expenses.

Background and Procedural History
Mother and Father married on June 10, 1979. On April 4, 1990, their daughter, Erica, was born. On July 30, 1997, Mother filed

a divorce complaint. The parties divorced on September 10, 1999. 
On February 28, 2008, Father filed a petition for termination of support. Erica graduated from high school on June 12, 2008,

and at graduation was eighteen years old. On June 16, 2008, the parties attended a hearing on Father’s petition. At the hearing,
Mother argued that, due to a disability, Erica was not yet emancipated. Father contended that Erica was emancipated. The hear-
ing officer concluded that Erica did have a disability that warranted the continuation of child support at that time. (See 6/16/08
Rec. at 1-2.)

On July 2, 2008, Father filed Exceptions to the hearing officer’s Recommendations. On October 31, 2008, this Court issued an
Order dismissing Father’s Exceptions. Father appealed this Court’s Order. This Court, in reviewing the appellate case law, deter-
mined that Mother’s claim for continued support did not fail, notwithstanding the facts that: (1) Mother presented no expert testi-
mony; (2) Erica was in college; (3) Erica was a good student; and (4) Erica was living away from home. 12/10/08 Trial Court Op.
[“T.C. Op.”] at 6. In reviewing the facts of the case, this Court considered Mother’s testimony, specifically that Erica had struggled
with social and emotional issues for years, that Erica was on medication, that Erica had a history of IEPs in school, that Erica had
been hospitalized, and that Erica was continuing to work with a therapist. T.C. Op at 6-7. This Court acknowledged that Mother’s
position was weakened by the lack of evidence corroborating her testimony. T.C. Op. at 7. Despite that, and while acknowledging
the closeness of the case, this Court found sufficient evidence in the record to support the hearing officer’s decision to find Erica
unemancipated. Id.

In an unpublished November 12, 2009 decision, the Superior Court affirmed this Court on the issue of continued child support.
The Superior Court reviewed the cases this Court cited and agreed with this Court’s conclusions about them. 11/12/09 Superior
Court Memorandum Opinion [“Mem. Op.”] at 7. The Superior Court agreed that the case was close. Mem. Op. at 8. The Superior
Court stated: 

We cannot conclude that the trial court committed a clear abuse of discretion by exercising its judgment in a mani-
festly unreasonable manner. … However, we note that if circumstances change, especially with regard to how Erica
manages her life away at college, Father may re-initiate termination of support proceedings.

Id. The Superior Court remanded the case on the issue of unreimbursed medical expenses.
On May 26, 2009, Father filed a Petition for Modification of Support. On January 19, 2010, after the Superior Court ruled, Father

took up that Court’s invitation and filed a new Petition for Termination. Father sought to have the two petitions and the remand on
the unreimbursed medical expenses consolidated. This Court granted the petition and declared the case complex.

On April 21, 2010, Father presented a motion in limine seeking to exclude certain portions of a deposition of Erica’s treating
psychiatrist. The parties argued the motion in motions court on April 21, 2010 and again via a telephone conference on May 5, 2010.
On May 5, 2010, this Court granted Father’s motion, albeit with some revisions. 
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On May 7, 2010, Hearing Officer Weber conducted the support hearing. Her recommendations were issued May 12, 2010. On
June 1, 2010, Mother filed Exceptions, arguing that the hearing officer did not have the necessary evidence from the psychiatrist
due to the ruling on the motion in limine and that the hearing officer had an independent obligation to obtain that information.  On
June 3, 2010, Father filed Cross-Exceptions, arguing that the hearing officer erred in the consideration of unreimbursed medical
expenses.

On September 8, 2010, this Court heard oral arguments on the Exceptions and Cross-Exceptions. The Court took all matters
under advisement for due deliberation. On October 7, 2010, this Court dismissed both the Exceptions and Cross-Exceptions. 

On November 5, 2010, Mother filed a Notice of Appeal of the October 7 Order.  Father did not file a Cross-Appeal. Also on
November 5, 2010, this Court issued an Order directing Mother to file a Concise Statement of Errors Complained of on Appeal per
Pa.R.A.P. 1925 (b). On November 28, 2010, Mother timely filed her Concise Statement.

Issues Raised on Appeal
In her 1925(b) Statement, Mother alleges the following error:

1. The Court erred by terminating the support order of an adult disabled child after it excluded testimony from the
child’s treating psychiatrist which had been elicited in the course of a deposition initiated by defendant-father. That
erroneous decision deprived the Hearing Officer of essential information, which would have assisted her in assessing
the limitations imposed upon the subject child by her mental/emotional health condition.

Discussion
Mother’s sole issue on appeal is whether this Court erred in its ruling on Father’s motion in limine. The admission or exclusion

of evidence is within the discretion of the trial court. Hawkey v. Peirsel, 869 A.2d 983, 989 (Pa. Super. 2005) (citing Turney Media
Fuel, Inc. v. Toll Bros., 725 A.2d 836, 839 (Pa. Super. 1999)). The standard of review by the appellate court is narrow; the trial court
is reversed only on a showing that it abused its discretion or committed an error of law. Id.

Father’s motion in limine sought to exclude testimony from Erica’s treating psychiatrist, Alan Axelson, M.D.. Father deposed
Dr. Axelson, limiting his questions only to facts and to statements made by Erica to Dr. Axelson. Mother, however, sought opinion
testimony from Dr. Axelson. Father objected to those questions. Father argued in his motion that Dr. Axelson had not filed an expert
report, that it was not anticipated that he would file one, that he could not give expert testimony as the treating psychiatrist, and
that he never provided a diagnosis nor testified that his conclusions were within a reasonable degree of medical certainty. After
hearing all arguments and giving the matter careful consideration, this Court excluded portions of the deposition in which Dr.
Axelson provided opinion testimony.

A treating physician can be called as an expert. See, e.g., Feingold v. SEPTA, 517 A.2d 1270 (Pa. 1986). In one case, where the
plaintiff filed the treating physician’s expert report late, the plaintiff argued that the treating physician was not required to pro-
duce an report because the opinions were not acquired in anticipation of litigation. Kurian v. Anisman, 851 A.2d 152, 155 (Pa. Super.
2004). The Superior Court concluded that the treating physician did not reach conclusions about issues such as breach of the stan-
dard of care prior to the anticipation of litigation. Hence, because the opinions were formed in anticipation of litigation, a report
was required. Id. at 156. In another case, the Supreme Court determined that the testimony of a coroner about time of death was
expert testimony, but that the opinion was not developed in anticipation of litigation. Hence, Rule 4003.5, regarding disclosure of
expert reports, did not apply. Miller v. Brass Rail Tavern, Inc., 664 A.2d 525, 531-32 (Pa. 1995). 

The law, as determined by these appellate cases, is that if a treating physician is testifying as a fact witness, the ordinary dis-
covery rules apply. However, if the treating physician is testifying as an expert to opinions developed in anticipation of litigation,
then the discovery rules applicable to experts govern.

The relevant question, then, is whether Dr. Axelson was testifying in the deposition to opinions developed in anticipation of lit-
igation. In the deposition, Father questioned Dr. Axelson as the treating physician, limiting his questions to issues of dates of treat-
ment, prescribed medication, Erica’s statements about her academic and social experiences in college, and Erica’s periods of
employment. These were all issues discussed between Erica and Dr. Axelson during his course of treatment. Mother, however,
attempted to elicit opinions from Dr. Axelson that dealt with the ultimate issue in the case, to wit, whether Erica was able to engage
in profitable employment at a supporting wage. Heitzman-Nolte v. Nolte, 837 A.2d 1182, 1184 (Pa. Super. 2004). There was no prior
notice that Dr. Axelson would form and voice opinions specifically about Erica’s ability to engage in self-supporting employment.
This area of inquiry and the opinions expressed by Dr. Axelson would have been formed in anticipation of this litigation. In fact,
Dr. Axelson testified that he spoke with Mother’s attorney about the issues that were contested. Depo. at 6-7. If Dr. Axelson was to
testify about expert opinions developed in anticipation of litigation, then Mother needed to provide an expert report from Dr.
Axelson to prevent prejudice and unfair surprise to Father. 

Mother also contended that she was under no obligation to provide information about any expert. Normally, there is no discov-
ery in a support action. Pa. R.C.P. 1910.9 (a). However, when a case is listed separately because it is designated complex, discov-
ery is available under the applicable rules. Pa. R.C.P. 1910.12 (c). Here, the case was declared complex. Accordingly, Mother was
subject to the discovery rules. She should have provided notice of her expert, as well as an expert report.

Rule 4003.5 requires a party to divulge the name of an expert and to provide an expert report or information about the expert’s
testimony in response to the opposing party’s interrogatories. The purpose of the rule is to prevent unfair surprise. Expressway 95
Business Center, LP v. Bucks Cty. Bd. of Assessment, 921 A.2d 70, 79 (Pa. Commw. 2007). 

Most of the cases involving this rule are medical malpractice or other tort cases where an expert is required. Here, however,
Mother was not required to have an expert. In fact, she did not have one at the prior hearing where Erica was found to be uneman-
cipated. If Mother chooses to present an expert, but does not tell Father so that he can undertake investigation and discovery and
prepare to cross-examine that expert, unfair surprise occurs. It is this circumstance that Rule 4003.5 was designed to prevent.

Father deposed Dr. Axelson. But Father deposed Dr. Axelson only as a treating physician, not as an expert. It also is true that
Father did not seek discovery related to Dr. Axelson’s expert opinions. Father had no way to know that Mother intended to call Dr.
Axelson as an expert. If Mother wanted to call Dr. Axelson as an expert, she should have provided proper notice to Father. Then
Father could have sought discovery and, if necessary, sought out his own expert. To allow Mother to ambush Father by seeking
expert testimony from Dr. Axelson with no notice to Father would cause unfair prejudice to Father.

To constitute reversible error, the exclusion of evidence must be harmful or prejudicial. Hawkey v. Peirsel, 869 A.2d 983, 989
(Pa. Super. 2005). The hearing officer considered the testimony and the deposition as redacted and found that Erica was emanci-
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pated. 5/12/10 Rec. at 3. In making that determination, the hearing officer heard that Erica was succeeding academically by main-
taining a full-time course load and a 3.36 GPA while at college. T. at 28, 30. There was testimony that Erica held part-time jobs, at
least for a semester or a summer. T. at 35-38, 70. Erica participated in college activities, such as dance marathon, parties and foot-
ball games. T. at 41-43. The hearing officer heard that Erica had some difficulties, such as problems in maintaining friendships,
and that she was fired from a job. T. at 70, 76, 80. Erica also testified that she does not take her medication if she plans to drink
alcohol, so as to avoid possible side effects from mixing those substances. T. at 74. Overall, the hearing officer determined that
Erica was not always making the best choices, but that she was capable of living independently, excelling academically and main-
taining some level of employment. 5/12/10 Rec. at 3.

If the hearing officer had been able to review Dr. Axelson’s unredacted deposition, she would have had additional testimony
about Erica’s difficulty maintaining friendships. Dep. at 17. However, Dr. Axelson was only repeating what Erica had told him, not
providing independent analysis of Erica’s difficulties. In effect, this would be Erica corroborating her own testimony and would be
no more persuasive than Erica’s own testimony. Dr. Axelson also testified that Erica can become unstable, but that her supportive
relationship with Mother has helped. Dep. at 32. Dr. Axelson said that he viewed Erica as vulnerable to a relapse that would ren-
der her unable to function, but also allowed that this had not occurred. Dep. at 33-34. Dr. Axelson admitted that, if Erica complet-
ed her education, her stability would be enhanced. Dep. at 36. Dr. Axelson testified that it was possible, but unlikely, that Erica
could maintain full-time employment at that time. Dep. at 37. Dr. Axelson said that his concern about Erica is that if she ran into
difficulty with a co-worker, she would stop going to work and develop a poor employment history. Dep. at 41.

If the hearing officer had access to that testimony, it is unlikely that this would have persuaded her to overlook the evidence
supporting Father’s claim that Erica was now emancipated. Dr. Axelson did not say that Erica was unable to self-support. He spoke
to his concerns, but conceded that these had not been borne out. Erica had continued to function, had been academically success-
ful, had engaged in college social life, and had maintained part-time employment. Even if Erica still relied on Mother’s support,
that is no bar to emancipation. It is a rare college student who requires no parental support whatsoever. While it was not error to
exclude portions of Dr. Axelson’s deposition, that exclusion was in any event harmless and non-prejudicial to Mother.

In its prior Opinion in this case, the Superior Court likened this dispute to Heitman-Nolte v. Nolte, 837 A.2d 1182 (Pa. Super.
2004). In the Nolte case, a blind college student was expected to develop skills that would allow him to be self-supporting. Mem.
Op. at 8. 

Here, the Superior Court expressed hope that Erica also would develop skills at college that would allow her to be self-support-
ing. Id. That is why the Superior Court specifically noted that Father should be allowed to refile his petition for termination of sup-
port if Erica’s circumstances changed. Id. Here, the record showed that this hope now had been realized, and that Erica, while still
needing some assistance, had finally become an emancipated adult. 

BY THE COURT:
/s/Wecht, A.J.
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In Re: Estate of Anne J. Reis, Deceased
Accounting—Objections—Enforcement of Settlement Agreement—Appeal

No. 6665 of 2005. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—December 2, 2009.

OPINION
The Decedent, Anne J. Reis, (“Decedent”) died testate on November 6, 2005. Her will was probated and letters testamentary

were granted to Robert H. Stanger, the executor of the estate (“Executor”), on November 7, 2005 by the Register of Wills of
Allegheny County, Pennsylvania.

The early administration of Decedent’s Estate was impeded by litigation challenging the validity of the will. This litigation ter-
minated with the June 30, 2008 decision of the Superior Court of Pennsylvania at No. 466 WDA 2007 sustaining this Court’s grant
of a summary judgment in favor of the Executor and dismissal of a Petition to Show Cause Why Appeal from Probate Should Not
be Sustained and the Appeal from Probate. A discussion of issues dealt with in the aforesaid litigation will not be repeated in this
opinion as they were covered fully in this Court’s Opinion of May 14, 2007 which had been filed with the Superior Court.

The issues pertaining to the current litigation commenced with the filing by the Executor of the First and Final Account for the
Estate on October 31, 2008. On December 8, 2008, the Decedent’s grandchildren (“Objectors”) filed Objections to Account in which
they object to the allocation of counsel fees expended for the prior litigation. The Objections raised numerous issues pertaining to
those counsel fees.

The Estate was brought to Audit on December 15, 2008. At the Audit, counsel notified the Court of the Objections (Audit
Transcript of December 15, 2008). A Petition for Distribution was presented at the Audit. By Order of December 19, 2008, this
Court scheduled a conference to discuss the Objections for January 20, 2009. A conference was held pursuant to the December 19,
2008 Order. As a result of the January 20, 2009 conference, an Order was entered on January 21, 2009 granting leave for discov-
ery until March 1, 2009 with a conciliation conference scheduled for March 12, 2009. On March 12, 2009, another conference was
conducted by the Court followed by another Order of Court on March 20, 2009 scheduling the filing of briefs and an Argument for
May 6, 2009.

On April 13, 2009, counsel for the Objectors informally reported to the Court that there was a settlement. At the scheduled
Argument on May 6, 2009, counsel reported that there was a disagreement with the form of the settlement and each side argued
the validity of their respective versions of the settlement agreement.

On May 22, 2009, the Objectors filed a Petition for Rule to Show Cause Why Settlement Agreement Should Not be Enforced. In
response to the Petition, this Court Ordered the Rule to Show Cause to be returnable on June 29, 2009. On June 16, 2009, the
Executor filed an Answer and New Matter to the Petition for Rule to Show Cause Why Settlement Agreement Should Not be
Enforced. On June 29, 2009, a conference was conducted on the return of the Rule. This was followed by a July 1, 2009 Order sched-
uling Argument for July 28, 2009, which was subsequently rescheduled at counsel’s request until August 12, 2009. Objectors’ brief
was delivered to the Court on August 5, 2009. The Court heard argument of counsel on August 12, 2009 and entered the Order for
which this appeal has been taken on September 3, 2009.

On October 3, 2009, this Court received the Objectors’ Notice of Appeal, which was filed on October 2, 2009. An Order for a Pa.
R.A.P. 1925 (b) Concise Statement of Matters Complained of on Appeal was entered on October 13, 2009. The Concise Statement
was timely filed on November 9, 2009. The Concise Statement of Matters Complained of on Appeal asserts that the court erred or
abused its discretion by:

1. Assessing costs and expenses against Objectors’ distributive share in the absence of evidence to justify the
assessment.

2. Making an assessment on the distributive share of a prevailing party to the dispute.

3. Finding any material distinguishment between the proposed orders of the Objectors and the Executor.

4. Holding that the September 3, 2009 Order constitute a final decree of distribution.

The parties agreed that there was no factual dispute and that the focus of the dispute pertained to the form that was to be uti-
lized in evidencing the settlement agreement. The parties agree that negotiations and a settlement occurred whereby the Objectors
share of the distribution would have $15,000.00 more allocated to them than the other distributive share in the Estate. Certain con-
sents were to have been acquired and included by signature into a consent order.

Counsel for the Objectors alleges that counsel for the Executor sent to him an electronic mail message memorializing the set-
tlement terms. This message dated April 13, 2009 states:

“This email is to confirm the settlement of the exceptions your clients filed with respect to the above-referenced
estate. Your clients will receive a distribution of 50% of the residue of the estate plus an additional $15,000 (or $3.750
per child).

As we discussed, Alan, Chantal and Peter will execute a release both as a representative of the Mrs. Reis’ grandchil-
dren, and in the case of Alan, any further rights that he may or may not have against the estate.

Likewise, we will prepare an order of court in which your clients’ will drop their exceptions to the account and con-
sent to the final distribution of the residue of the estate in dollar amounts which are based upon the “50% plus
$15,000 formula”.

If you have any issues with summary of the settlement, please let me know as soon as possible.

Thanks.”

After receiving this electronic message, counsel for the Objectors notified the Court of the settlement and responded electron-
ically on April 15, 2009 as follows:

“Here’s my draft of the consent order. I can’t find a record in my file of who the successor trustee is for the kids.
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Let me know that, and your thoughts on the balance of the order, and I’ll tidy it up.”1

According to counsel for the Objectors, subsequent to the delivery of the proposed order that he forwarded with the April 15,
2009 message, counsel for the Executor informed him that the Executor was insisting on there being an “informal estate settle-
ment agreement”. Counsel for the Objectors says that he took the position that the matter was settled and any additional fees
incurred should be paid from Judith Tsafrir’s distributive share.

Counsel for the Executor states that he informed counsel for the Objectors that a release executed by the appropriate per-
sons would be required as stated in his April 13, 2009 electronic message. He also states that after transmittal of the April 13,
2009 message, he began to draft a release and that such a release was desired by his client to protect him from further litiga-
tion and that the proposed order that was prepared by counsel for the Objectors was insufficient in this regard. He further
insisted that this release was specifically included in the terms he set forth in the April 13, 2009 message to counsel for the
Objectors. He states further that counsel for the Objectors objected to the execution of such a release and took the position that
the matter was settled.

On May 8, 2009, counsel for the Executor sent a second proposed Order by mail to counsel for the Objectors.2

The letter to which the second proposed order was attached stated:

“In order to move this along, I have taken the proposed Order of Court and incorporated provisions from the pro-
posed family settlement agreement into the Order of Court, so that only one document has to be executed by all
parties.

I assume this will meet with your approval. If so, I would request that you have your two clients and Alan Reis
execute the Order of Court and forward it to me. I will then obtain the signatures of the executor and Fifth Third
Bank.

To move this along, if you agree, we can have the Order executed in counterparts, and all copies attached together
for signature by the Court. Please advise if that approach is acceptable to you.

If you have any questions, please contact me.”

The Objector’s response to the May 8, 2009 letter was the filing on May 22, 2009 of the Petition for Rule to Show Cause Why
Settlement Agreement Should Not be Enforced. After hearing further argument of counsel on August 12, 2009 and after a complete
and thorough review of the respective parties positions and the documents and pleadings, the Court determined that the electron-
ic message of April 13, 2009 from counsel for the Executor to counsel for the Objectors did specify that a release was a condition
to the settlement. It was further determined that the proposed consent order that counsel for the Objectors had prepared did not
include any form of the specified release which the Executor had reasonably requested to be a part of the settlement. The
Objectors’ proposal also did not include Chantel Reis, who was specifically to have been included in the electronic message of April
13, 2009.

The Court further determined that the proposed order prepared by counsel for the Executor included the release in an inoffen-
sive manner that provided the Executor with the protection that he desired. This proposed order also eliminated any possible
objection to an “informal estate settlement agreement” which was initially desired by the Executor, but which was not mentioned
in the April 13, 2009 electronic mail message. It also added Chantel Reis to the proposed order as had been specified by the elec-
tronic mail message.

It was clear to this Court that the Executor’s proposed order completely complied with the terms recited in the April 13, 2009
electronic mail message and that Objectors’ proposed order did not. While the zeal of counsel for the Objectors’ in pursuit of his
clients’ cause is admirable, his obstinate, intractable and intransigent position was clearly an unreasonable impediment to com-
pleting the administration of the Estate so that distribution could be made. Somehow the objective of proper estate administration
got lost in the zeal to advocate a position.

It was counsel for the Objectors who first suggested that the costs and expenses be assessed against the distributive share of
Judith Tsafrir. This suggestion was made when he believed that it was the Executor who was taking an unreasonable posture in
not complying with the Settlement Agreement. However, after the submittal of the Executor’s proposed order on May 8, 2009, it
clearly became the Objectors who were taking the unreasonable posture. It was for this reason that the costs and expenses incurred
after May 8, 2009 were assessed against the Objector’s distributive share. The Objectors’ assertion that there was no evidence to
justify the assessment is totally without merit.

The Objectors assert that they were the prevailing party. This simply is not factually correct as the matter was settled and not
resolved by judicial action. All that the Court did was enforce the settlement in accord with the terms of the settlement agreement
of the parties.

Clearly, for the reason set forth above, the proposed orders submitted to the Court by the respective parties were distinguish-
able with the Objectors’ proposed order not in compliance with terms recited in the April 13, 2009 electronic mail message and the
Executor’s being in compliance.

In making the September 3, 2009 Order a final decree of distribution, the Court merely simplified the process in preparing the
final decree of distribution by allowing for a modest and easy modification of the proposed final decree that was already of record
in the Estate. This was done to minimize costs and expenses to the Estate as the modification would have been made by Orphans’
Court personnel in compliance with the Court’s Order in order to evidence the settlement of the parties. All of which would have
spared the distributive shares from unnecessary costs and expenses, particularly attorney’s fees that would have been generated
in completely re-doing the final decree that had already been prepared and submitted to the Court.

For the reasons set forth above, the Court’s September 3, 2009 Order should be sustained and the appeal should be dismissed.

1 Attached to the electronic message was the following proposed order:
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,
PENNSYLVANIA

IN RE: ESTATE OF ANNE J. REIS, ORPHANS’ COURT DIVISION
Deceased NO. 6665 OF 2005

CONSENT ORDER OF COURT
AND NOW, this _____________ day of April, 2009, upon the consent of all parties in interest by their individual or representative

execution below, it is hereby ORDERED that the Objections to Account filed on behalf of residuary beneficiaries Cam T. Vicars,
Talia T. Vicars, Yosef T. Vicars and Samuel Claude Reis, minors, are hereby DISMISSED.

It is further ORDERED that the Decree of Distribution for the above-captioned estate shall reflect the agreement of all parties
that the residuary estate distribution set forth in the last will and testament of Anne J. Reis shall be modified to reflect that the
minor beneficiaries distributive share, to be received by their trustee, shall be increased from one-half of the residuary estate to
one-half of the residuary estate plus Fifteen Thousand Dollars ($15,000.00) and the remaining balance of the residuary estate shall
be paid to Judith Tsafrir.

Each party acknowledges that they have reviewed and agreed to the terms and conditions of this Consent Order of Court and
each party waives any right to file exceptions to or appeal this Consent Order of Court and any Decree of Distribution in the above-
captioned proceeding.

__________________________ 
__________________________ __________________________
Thomas J. Dempsey, Jr., Esquire Ronald G. Backer, Esquire
Counsel for minor beneficiaries Counsel for Executor and 

Judith Tsafrir
__________________________     __________________________
Peter N. Vicars                  Alan J. Reis
__________________________
***, Trustee

2 This proposed order states as follows:
IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,

PENNSYLVANIA

IN RE: ESTATE OF ANNE J. REIS, ORPHANS’ COURT DIVISION
Deceased NO. 6665 OF 2005

CONSENT ORDER OF COURT
AND NOW, this _____________ day of May, 2009, upon the consent of all parties in interest by their individual or representative

execution below, it is hereby ORDERED that the Objections to Account filed on behalf of residuary beneficiaries Cam T. Vicars,
Talia T. Vicars, Yosef T. Vicars and Samuel Claude Reis, minors, are hereby DISMISSED.

It is further ORDERED that the Decree of Distribution for the above-captioned estate shall reflect the agreement of all parties
that the residuary estate distribution set forth in the Last Will and Testament of Anne J. Reis shall be modified to reflect that the
minor beneficiaries distributive share, to be received by their trustee, shall be increased from one-half of the residuary estate to
one-half of the residuary estate plus Fifteen Thousand Dollars ($15,000.00) and the remaining balance of the residuary estate shall
be paid to Judith Tsafrir.

Each party acknowledges having resolved the objections to the First and Final Account, and that they approve and accept the
First and Final Account.

Each party acknowledges that they forever release and discharge the Executor, from any and all claims and liabilities of any
kind or nature whatsoever, whether for acts done or failures to act, whether at law or in equity, and whether by statue or common
law, arising from or related to the administration of the estate by Executor.

Each party further agrees to indemnify and hold harmless the Executor, his heirs, personal representatives, successors and
assigns from and claims, liens, liabilities, and damages which they may suffer or to which they may be subjected by reasons of his
service as Executor. In the event that it should become necessary for the Executor to pay any further expenses of or claims against
the Estate, whether for taxes or otherwise, Fifth Third Bank and Judith Tsafrir shall be liable therefore and shall refund to the
Executor to the extent of distributions received, in equal pro rata shares, the amounts necessary to enable the Executor to make
such payments, and they shall further refund any portion of the distributions to which they are not properly entitled, even if dis-
tributed through negligence.

Each party further acknowledges that they have reviewed and agreed to the terms and conditions of this Consent Order of Court
and each party waives any right to file exceptions to or appeal this Consent Order of Court and any Decree of Distribution in the
above-captioned proceeding.

BY THE COURT:
_______________________________

J.
__________________________ __________________________
Thomas J. Dempsey, Jr., Esquire Ronald G. Backer, Esquire
Counsel for minor beneficiaries Counsel for Executor and 

Judith Tsafrir
_____________________________   ______________________________
Peter N. Vicars                   Alan J. Reis

Fifth Third Bank, Trustee
By: _________________________ ______________________________

Chantel Reis
Title: ______________________
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In Re: Estate of Rocco Santucci, Deceased
Wills—Accounting—Compel Production of Will—Compel Administration—Credible Testimony

No. 4844 of 2006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—January 26, 2009.

OPINION
PROCEDURAL BACKGROUND

On August 8, 2006, Ada Santucci Jones and Rosa Santucci Masson (hereinafter referred to as “Respondents”) filed with the
Register of Wills of Allegheny County (hereinafter referred to as the “Register”) a Petition to Compel Administration in which they
request that their sisters Pia Santucci Miecznikowski and Marisa Santucci McConville (hereinafter referred to as “Petitioners”)
show cause why Respondents should not be granted letters of administration in the estate of their father, Rocco Santucci, deceased
(hereinafter referred to as “Decedent”). On August 8, 2006, the Register ordered that a Citation be issued directed to the
Petitioners to show cause why the Respondents should not be granted letters of administration. The Citation was returnable on
September 8, 2006. Affidavits of Service were filed showing service was made on the Petitioners.

On September 1, 2006, the Petitioners filed an Answer to Petition to Compel Administration. On September 28, 2006, the
Register’s Solicitor notified the parties of a scheduled conference on October 5, 2006. The conference was subsequently conduct-
ed on October 10, 2006. On that same day, the Petitioners presented a Petition for Court Order Directing Laborers’ District Council
of Western Pennsylvania Pension Fund and Laborers’ Combined Funds of Western Pennsylvania to Pay the Retiree Death Benefit
of $5,000.00 to the Four Daughters of the Decedent Pursuant to His Written Designation of March 29, 2000 to this Court which
ordered a Citation directed to the Respondents be returnable at a conference on October 26, 2006. The matter before the Register
was stayed for 60 days pending the litigation before this Court at the Register’s conference on October 10, 2006. On October 18,
2006, the Respondents filed an Answer responding to the allegations regarding the death benefit.

On October 24, 2006, upon a Motion to Continue presented by the Petitioners, the conference of October 26, 2006 was resched-
uled until November 21, 2006. On October 25, 2006, the Petitioners presented an Amended Petition for Declaratory Judgment pur-
suant to which this Court ordered a Citation directed to the Respondents to show cause why a declaratory judgment should not be
entered returnable on November 21, 2006 at a conference. This Court conducted a conference on November 21, 2006, at which the
Court deferred action on the Petition for Declaratory Judgment pending the filing and a conference on the Petitioners’ Petition for
an Accounting by Ada Santucci Jones of Her Administration Pursuant to an Alleged Power of Attorney that was presented at the
conference and filed on November 27, 2006. Also, on November 21, 2006, the Court ordered a Citation be directed to Ada Santucci
Jones (hereinafter referred to as “Ada”) to show cause why she should not file an accounting. The Citation was returnable at a con-
ference on December 19, 2006. An Acceptance of Service of the Citation was filed on November 14, 2006 and a Certificate of
Service of the Citation served on counsel for the Petitioners was also filed by the Petitioners. On November 22, 2006, the Court
entered a formal Order deferring action on the Petition for Declaratory Judgment pending a conference on the citation for an
accounting.

On December 1, 2006, the Petitioners presented a Petition for Citation to Compel Production of Will pursuant to 20 Pa. Cons.
Stat. Ann §3137. By Order of December 1, 2006, the Citation was made returnable on January 2, 2007. On December 5, 2006 an
Acceptance of Service of the Citation was filed by the Petitioners and on December 13, 2006 another Acceptance of Service was
filed by the Petitioners. On December 14, 2006, the Respondents filed an Answer to the Petition for Accounting and an Answer to
the Petition for Citation to Compel Production of Will.

On December 14, 2006, the Register notified counsel for the parties of a scheduled conference before its Solicitor on January
5, 2007. On December 19, 2006, the Register notified counsel that the conference of January 5, 2007 had been rescheduled until
January 10, 2007.

The conference with the Court regarding the accounting was conducted on December 19, 2006 at which the parties requested
a continuance until March 7, 2007. On December 21, 2006 this Court continued the conference until March 7, 2007 and granted the
parties leave to commence discovery.

On January 4, 2007, Petitioners filed a Notice of Service. The Register conducted a conference on January 10, 2007. On January
21, 2007 by Order of this Court, the conference of March 7, 2007 was rescheduled until March 13, 2007. After the March 13, 2007
conference, the Court ordered that discovery shall be completed by May 15, 2007 and scheduled another conference for May 23,
2007. At the request of counsel, that conference was rescheduled by Order of April 24, 2007 until June 7, 2007.

On April 12, 2007 the Register certified the record before it to this Court. On June 7, 2007 the Court held a conference, after
which it entered a Pretrial Order establishing July 25, 2007 as the date for another conference; pretrial statements due on August
27, 2007; filing of a joint stipulation by September 27, 2007; Memorandums of Law to be filed by October 29, 2007 and hearing date
of November 14, 2007. After the conference on July 25, 2007, the Court extended the date for filing of pretrial statements until
September 27, 2007. It also ordered that parties include in their pretrial statements an accounting of assets in their control. Another
conference was scheduled for October 10, 2007. At the request of counsel for the Respondents, on September 17, 2007, the Court
ordered the continuance of the October 10, 2007 conference to October 24, 2007.

Respondents’ Pretrial Statement and a separate Memorandum of Law were filed on September 26, 2007 and Petitioners’ Pretrial
Statement and a Supplemental Pretrial Statement were filed on September 27, 2007. On October 17, 2007, at the request of coun-
sel, the Court ordered a further continuance of the conference until October 31, 2007.

A conference was conducted on October 31, 2007. Hearings were conducted by this Court on November 14, 15, 16, 20 and
December 7, 10, 11 and 12, 2007. At the end of the last hearing, the Court established a schedule for the filing of Proposed Findings
of Fact and Conclusions of Law with the Court. On February 15, 2008, the Petitioners presented a Petition for Additional Time In
Which to File Proposed Findings of Fact and Conclusions of Law. By Order of February 15, 2008, the Petitioner’s Proposed Findings
of Fact and Conclusions of Law were to be filed by March 21, 2008 and the Respondents’ by April 21, 2008 with the Petitioners hav-
ing the right to file a rebuttal by May 21, 2008. Petitioners filed their Proposed Findings of Fact and Conclusions of Law on March
24, 2008. Respondents timely filed a Proposed Findings of Fact and Conclusions of Law. On May 21, 2008, the Petitioners filed a
Rebuttal to Respondents’ Proposed Findings of Fact and Conclusions of Law.

On August 14, 2008, this Court entered its Order in which it made findings of fact and conclusions of law in which it denied the
Petition to Compel Production of Will; denied Petition to Compel Administration; ordered distribution of pension funds to all four
daughters of Decedent; ordered Rosa Santucci Masson (hereinafter referred to as “Rosa) to pay $38,809.44 to Decedent’s Estate;
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ordered Rosa and Ada to jointly pay $7,524.00 to Decedent’s Estate; ordered Pia Santucci Miecznikowski (hereinafter referred to
as “Pia”) to pay $33,372.00 to Decedent’s Estate; and ordered Ada to pay $61,445.92 to Decedent’s Estate. The Order included a
finding by the Court that the Petitioners failed to sustain their burden of proof regarding their claims that: there was an addition-
al $53,000.00 in the PNC Bank safe deposit box that was removed by the Respondents; that there was a sum of $31,300.00 in the
pantry removed by the Respondents; that there was a sum of $9,500.00 on the top of a chair in the basement removed by the
Respondents; that there was a sum of $10,000.00 in a jewelry box removed by the Respondents; and that there was a sum of
$10,000.00 in the Decedent’s pockets that was removed by the Respondents.

On August 25, 2008, Petitioners filed Exceptions to the Court’s Order of August 14, 2008 and similarly the Respondents filed
Exceptions to the Order on August 29, 2008. On September 25, 2008, the Court overruled the Exceptions filed by the parties. On
October 23, 2008 the Respondents filed a Notice of Appeal. On October 30, 2008, the Court ordered Respondents to file a concise
statement of matters complained of on appeal. The Concise Statement was filed timely.

On November 5, 2008, the Petitioners filed a Notice of Cross Appeal. On November 12, 2008, the Court ordered Petitioners to
file a concise statement of matters complained of on appeal. The Concise Statement was filed timely.

On November 18, 2008, the appeals of the Petitioners and Respondents were listed consecutively by Order of the Superior Court.
On December 8, 2008, the Respondents filed a Praecipe to Discontinue Appeal with the Superior Court. On December 11, 2008,
this Court was notified that the appeal of the Respondents was discontinued. The only appeal that remains is the appeal by the
Petitioners.

DISCUSSION
The Petitioners Concise Statement of the Errors Complained of on Appeal alleges five specific errors and a general error in

overruling the Petitioners’ Exceptions. Specifically, the Petitioners allege that, contrary to the Court’s finding that the Petitioners
failed to sustain their burden of proof, that there was sufficient credible evidence on the record to prove that the Respondents
removed an additional $53,000.00 from the PNC Bank safe deposit box; that the Respondents removed $31,300.00 from the pantry;
that Respondents removed $9,500.00 from the top of the chair in the basement; that Respondents removed $10,000.00 from the jew-
elry box; and that Respondents removed $10,000.00 from Decedent’s pockets.

Decedent was known to have kept rather large sums of cash in his house (Hearing Transcript of John Andrejcik (hereinafter
referred to as “Transcript”) at pages 17-20). On April 7, 1998 Decedent placed cash1 in a safe deposit box in the PNC Bank in
Bloomfield (Transcript, at pages 83-85, 436-438). On April 11, 1998, Decedent’s wife placed an additional sum of money in the box
(Transcript, at pages 84, 85, 91 and 141-144). Initially the only persons who had access to the box were the Decedent, his wife and
Pia (Transcript, at page 84). The next time that there is any evidence of anyone having any knowledge of an opening of the box
was September 10, 2005 when the Decedent, Rosa and her husband accessed the box (Transcript, at pages 67-68 and 85). On that
date, $32,800.00 was counted in the box (Transcript, at pages 67-72).2

On September 15, 2005, Pia went to the bank to determine if her name had been removed from the bank’s signature cards
(Transcript, at page 85). She found the box had been opened by Decedent on September 10, 2005 (Transcript, at page 85). She did
not open the box on that day (Transcript, at page 86). She returned on April 25, 2006 to retrieve the cash in the box but found the
box was empty (Transcript, at page 86). She also found that the signature card was missing (Transcript, at page 87). The signature
card was never located (Transcript, at pages 87 and 91 and Exhibit 38).

Pia’s testimony regarding the amount in the safe deposit box is inconsistent with the Petitioner’s other witness, Charles J.
Masson (hereinafter referred to as “Masson”), who testified that he, Rosa and Decedent counted $32,800.00 in the box on
September 10, 2005 (Transcript, at pages 67-72). Pia testified that Masson, Rosa and Decedent did not merely count but actually
placed $32,800.00 in the box on September 10, 2005 (Transcript, at pages 87-91).3 On cross, Pia admitted that it was possible, but
she does not know, that $25,000.00 was initially placed in the box on April 7, 1998 in her presence and that her mother placed an
additional $7,800.00 in the box on April 11, 1998 (Transcript, at pages 143 and 144). Further, Pia testified on cross that she does
not know if anyone accessed the box between April 11, 1998 and September 10, 2005 when $32,800.00 was counted in the box
(Transcript, at page 144).

The record is unclear as to the total sum that was placed in the box between April 7, 1998 and September 10, 2005. It could very
well have been that initially $25,000.00 was placed in the box on April 7, 1998 as Pia recalls and another $7,800.00 placed into the
box on April 11, 1998 by the Decedent’s wife and that this was the $32,800.00 that was counted on September 10, 2005. Another
scenario, that may have occurred, is that $25,000.00 was placed in the box on April 7, 1998 and sums could have been added and/or
removed by either the Decedent or his wife who both had authority and access to the box. There simply is not clear and convinc-
ing evidence of the precise sum that was in the box and there is clear and convincing evidence that access was available to
Decedent and his wife who could have removed some of the cash or, more likely, the total sum that was ever in the box was the
$25,000.00 inserted on April 7, 1998 plus an additional $7,800.00 on April 11, 1998 and there was no further sum ever in the box.
Absent clear and convincing evidence, the Court found that Petitioners failed to sustain their burden of proof on their claim that
there was an additional $53,000 removed from the safe deposit box by the Respondents.

Regarding the Petitioners assertion of error that the Respondents removed $31,300.00 from the pantry, $9,500.00 from the top
of a chair in the basement, $10,000.00 in a jewelry box, and $10,000.00 from Decedent’s pockets, the primary problem with the
Petitioners’ assertion is the record is clear that, at one time or another, many people, including the Decedent and his wife, the
Petitioners, the Respondents and their respective spouses and children, at varying times, had access to Decedent’s house and
therefore access to whatever cash he may have stashed in various places there (Transcript, at pages 162, 316). Who, if anyone,
removed this cash, and in some instances if it in fact it was ever present, remains a mystery to this Court. Petitioners’ case on these
allegations is based primarily on the testimony of Pia, who speculates with no real credible evidence that it was one or both of the
Respondents who removed the cash that Pia alleges was present in the house. There is no dispute that the Decedent placed vari-
ous sums of cash throughout his house (Transcript, at pages 44, 55, 67, 350-351 and 439-440).

According to Pia, on September 24, 2005, she found $31,300.00 in the pantry (Transcript, at pages 102-104). Pia said that
she removed the $31,300.00 and then returned it (Transcript, at pages 160-161). Pia said she knew that Decedent kept cash
in the house, but did not know any of the locations other than the pantry (Transcript, at page 106). There were allegations
that Ada admitted to possessing this $31,300.00 (Transcript, at pages 247-248 and 257) but Ada neutralized these purported
admissions by denying any such admission was made and she also denied ever possessing or removing the money and in fact
denied that it ever existed (12/7/08 Transcript, at pages 9 and 120). Pia also testified that the Decedent told her that Ada had
removed this $31,300.00 (Transcript, at page 638).4 No one, other than Pia, testified of having seen this $31,300.00
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(Transcript, at pages 260-261, 271 and 313). Ada said that Decedent also told people that the $31,300.00 did not exist (12/7/08
Transcript, at page 121).5

The allegations regarding the $10,000.00 in the jewelry box are similarly unreliable and therefore were found to be incredu-
lous. Again, Pia testified that Decedent had stated that it was Rosa who removed the $10,000.00 from the jewelry box (Transcript,
at pages 638-639). According to Pia, she saw the $10,000.00 in the jewelry box on October 2, 2005 and on October 16, 2005 both the
box and the money were missing (Transcript, at pages 107 and 108). Pia also testified that on October 2, 2005, Rosa had acknowl-
edged that the money was in the jewelry box and Pia’s husband confirmed this testimony (Transcript, at pages 108, 271 and 272).
Rosa’s testimony was that there was $2,000.00 in the box and it disappeared (Transcript, at page 357).

Ada testified that she saw $2,000.00 in the jewelry box (Transcript, at page 446). She said she gave the $2000.00 to the Decedent
(Transcript, at pages 448-449).

It is clear that there was at least $2,000.00 in this jewelry box and that it is now missing. Whether it was given to Decedent, as
Ada stated, or removed by someone, cannot be ascertained with any degree of certainty. There was no credible evidence that Pia
and Petitioners’ allegations that the money, either $2,000.00 or $10,000.00, was removed by Ada or the Respondents. Again, this
allegation is pure conjecture, particularly in view of Ada’s testimony and the absence of the ability to cross-examine the Decedent.
Therefore, the Court found that Petitioners failed to sustain their burden of proof on this claim.

There is even less evidence regarding the alleged removal of $9,500.00 from the top of the chair in the basement and the
$10,000.00 from Decedent’s pockets. According to Pia, she found a written notation of $9,500.00 in Decedent’s house
(Transcript, at pages 110-111, Exhibit 50). Ada said on January 12, 2005, she counted $9,500.00 in cash at the request of
Decedent who desired to make four gifts of $2,500.00 to his daughters (Transcript, at pages 443-445). The gifts were not made
and Ada has no further knowledge of the whereabouts of this $9,500.00 (12/7/08 Transcript, at pages 10-16, Exhibits 50, 75 and
60). Ada had also testified that she knew of there being $9,500.00 in a case kept on the top of a chair in the basement (12/7/08
Transcript, at pages 125-126). There was no connection made in the testimony as to whether there were two separate sums of
$9,500.00 or only one.

As to the $10,000.00 that Petitioner’s allege was removed from Decedent’s pockets, this claim is based on Ada’s testimony that
Decedent kept cash in his pockets which she estimated to be $10,000.00 and that it was missing (12/7/08 Transcript, pages 17-19).
There was no evidence to support the allegation that Ada or the Respondents removed this cash or that there was in fact $10,000.00
in Decedent’s pockets.

Based on the sparsity of evidence to support Petitioners’ allegations and the general access of a large number of people other
than the Respondents who could have removed these sums of cash, the Court found that the Petitioners failed to sustain their
burden of proof on the allegations that $53,000.00 was removed from the safe deposit box, $31,300.00 was removed from the
pantry, $10,000.00 was removed from the jewelry box, $9,500.00 was removed from the top of the chair and $10,000.00 was
removed from Decedent’s pockets. The burden of proving the existence of the cash and who had possession of it was on the
Petitioners who allege that the cash existed and was removed by the Respondents. Estate of Lux, 480 Pa. 256, 389 A.2d 1053
(1978). The Court found that Petitioners failed to sustain their burden of proof on these particular allegations that this cash was
removed by the Respondents. However, on many of the other allegations of removal of funds by the Respondents, the Court
found that the Respondents had misappropriated those funds and ordered that those funds be paid by the Respondents to
Decedent’s Estate.

For the reasons stated above, the Court’s Order of August 14, 2008 should be sustained and the Petitioners’ appeal should be
dismissed.

1 Pia’s testimony was that the initial sum was $25,000.00 (Transcript, at pages 84 and 142). According to Pia, her parents placed
more money in the box on April 11, 1998 (Transcript, at pages 84 & 85, 91 and 142-144).
2 There is no dispute regarding this $32,800.00. Ada admits she recovered this sum from the box using the Decedent’s Power of
Attorney and that Rosa has possession of this sum in cash in a safe in her home. The Order of August 14, 2008 ordered Rosa to pay
this money to Decedent’s Estate (Hearing Transcript of December 7, 2008 (hereinafter referred to as “12/7/08 Transcript” at pages
41-42 and 99-100).
3 There was no inquiry on the record as to how Pia had knowledge to support her testimony and she did not state that she was pres-
ent at the bank on September 10, 2005. The testimony of Pia in this regard appears to be conjecture. This is readily apparent from
her equivocation during cross-examination. See Transcript, at pages 143-144.
4 There was no objection to this hearsay testimony, but the Court found this testimony to be untrustworthy, incredulous and self-
serving.
5 It is entirely possible that both witnesses were correct and that Decedent made entirely different statements to both of the wit-
nesses. There is no way to determine what was said or intended in the absence of a cross examination of the Decedent. In this
regard, the testimony of both of the witnesses is unreliable as hearsay declarations.

In Re: Estate of Carol D. Silliman, Deceased
Wills—Estate Administration—Pro Se Litigants—Co-executors—Proper Evidence

No. 4799 of 2002. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—March 19, 2009.

OPINION1

PROCEDURAL HISTORY
Carol D. Silliman (hereinafter referred to as “Decedent”) died testate on April 12, 2002 and was survived by her two sons

Matthew C. Silliman (hereinafter referred to as “Petitioner”) and Dent C. Silliman (hereinafter referred to as “Dent”). Decedent’s
Last Will and Testament, dated August 28, 1989 (hereinafter referred to as the “Will”) provided that her husband, John R.



february 25 ,  2011 page 47

Silliman, who did not survive her, be the executor. The Will further provided that if her husband did not survive her that the
Petitioner and Dent shall be successor co-executors. Dent resided in North Carolina at the time of his mother’s death, but has
since also died.

On July 19, 2005, Petitioner presented to the Register of Wills of Allegheny County, Pennsylvania, a Petition for Probate of
Decedent’s Will and Grant of Letters Testamentary to himself. The Register of Wills accepted and admitted the Will to probate but
because of the absence of Dent, the successor co-executor, did not grant the letters. On July 20, 2005, Dent filed a Petition for Rule
to Show Cause Why Letters of Administrator C.T.A. Should Not be Granted to Dale P. Frayer, Esquire. The allegations in the July
20, 2005 Petition and the Answer to said Petition for Rule to Show Cause filed by the Petitioner on August 23, 2005 evidenced an
extremely acrimonious relationship between Petitioner and Dent during the three years following the Decedent’s death on April
12, 2002. These allegations include cross accusations of dissipation of Estate assets and failure of cooperation and inability of the
two brothers to be in the least way civil with each other.

In February of 2006, Petitioner filed, purportedly with the Court of Common Pleas of Allegheny County, Orphans’ Court
Division, a Motion to Grant Letters Testamentary to himself. Dent responded to that Motion, by filing with the Register of Wills, a
Response to Motion to Grant Petition for Letters Testamentary to Matthew Silliman. On March 10, 2006, Dent filed a Motion to
Appoint Dale P. Frayer, Esquire, Administrator Pendente Lite and Petitioner responded by filing a Response to the Motion to
Appoint Dale Frayer, Esquire, Administrator Pendente Lite on March 17, 2006. Dent then filed, on March 21, 2006, a Reply to the
New Matter in Response to Motion to Appoint Dale P. Frayer, Esquire, Administrator Pendente Lite.

After a period of contentious litigation between the Petitioner and Dent regarding the Petition to Show Cause filed by Dent, the
Register of Wills, on March 30, 2006, finding that Petitioner failed to comply with a discovery order, entered a Register’s Order
finding that the parties cannot function as co-executors and that they are engaged in costly litigation and are unnecessarily wast-
ing Estate assets, that Petitioner had held himself out as the Executor, that Petitioner’s counsel failed to comply with a discovery
order of the Register, and that it would be in the best interest of the Estate that an independent party be named as administrator
pendente lite for the Estate. The Order then appointed Jack Wojdowski, Esquire as Administrator Pendente Lite for the Estate
pending the conclusion of litigation by the parties. On June 7, 2006, the March 30, 2006 Register’s Order was amended to include
sanctions against the Petitioner for his failure to comply with the February 23, 2006 discovery order and his dilatory and obviate
behavior.2

On April 17, 2006, Petitioner appealed the Register of Wills Order of March 30, 2006 to this Court. This was followed by the
Petitioner filing with this Court, on May 22, 2006, a Petition Appealing Register’s Order. On June 5, 2006, the Administrator
Pendente Lite, Jack Wojdowski, Esquire filed a Petition for Citation to Vacate Real Estate and to Surrender Real Estate with
Contents to the Administrator Pendente Lite. On July 10, 2006, Petitioner filed a Response to Administrator’s Petition for Citation.
On June 6, 2006, there was a second filing of the Petition Appealing Register’s Order and on July 7, 2006, Dent filed a Response to
the Petition Appealing Register’s Order.

On June 1, 2006, the Court entered an Order of Court that a Citation be issued to the Register of Wills and Jack Wojdowski,
Esquire on the appeal, returnable July 5, 2006 and that a second Citation be issued to Petitioner on the real estate issues also
returnable on July 5, 2006. On June 7, 2006, this Court rescheduled a conference regarding the Petition to Appeal Register’s Order
and the Petition for Citation to Vacate Real Estate for July 12, 2006. A conference was conducted on July 12, 2006 at which all of
the parties were represented by counsel. The Court learned at this conference that Dent had died and that a personal representa-
tive would be appointed for his estate. On August 14, 2006, this Court ordered that argument be scheduled on the Petitions on
August 29, 2006. On August 22, 2006, Jack Wojdowski, Administrator Pendente Lite, filed New Matter.

On September 6, 2006, after reviewing briefs filed by the parties and hearing argument by counsel, this Court entered an Order
of Court sustaining Petitioner’s appeal and remanding the matter to the Register of Wills for compliance with Section 3155 (a) of
the Probate, Estates and Fiduciaries Code (hereinafter referred to as “PEF Code”), 20 Pa. C.S.A. §3155 (a) and citing Estate of Fritz
vs. Fritz, 798 A.2d 243 (Pa. Super. 2002). Pursuant to Sections 3171 to 3175 of the PEF Code, 20 Pa. C.S.A. §§3171-3175, the Order
provided the Register with the ability to require a substantial bond to be posted as a condition precedent to the grant of letters tes-
tamentary to the Petitioner.

On October 11, 2006, Petitioner presented to this Court a Motion to Grant Letters Testamentary pursuant to which this Court
entered an Order of Court ordering the Register of Wills to grant Letters to the Petitioner. It appears from the record that a caveat
had been filed by the Executrix of the Estate of Dent C. Silliman, but it was subsequently determined that the required bond for
the caveat had not been filed so that the Register of Wills found that letters testamentary could have been granted without the
Court’s Order.

In the Register’s Order of October 11, 2006, the Register of Wills required a $465,000.00 bond to be posted by Petitioner as a
condition precedent to his being granted letters testamentary.3 The Petitioner never posted any bond. Upon certification of the
record to this Court on December 7, 2006, and finding that there was no personal representative for the Estate, this Court ordered
the appointment of Jack Wojdowski, Esquire as Administrator Pro Tem of the Estate (hereinafter referred to as “Administrator Pro
Tem”) with the posting of a bond in the sum of $100,000.00. Mr. Wojdowski posted the required bond.

On December 20, 2006, this Court scheduled a hearing on the Petition for Citation to Vacate Real Estate and to Surrender Real
Estate with Contents to the Administrator Pendente Lite (now Administrator Pro Tem) for January 23, 2007. After presentation of
said Petition on January 23, 2007 and the Court being convinced of Petitioner’s continued delays and obviate behavior and the vile
condition of the property, this Court granted the relief requested in the Petition. Also on January 23, 2007, this Court entered an
Order of Court denying the Petitioner’s Motion for Reconsideration of the Court Order of December 7, 2006. The Motion for
Reconsideration had been filed and presented on January 23, 2007.

In a further effort to delay administration of the Estate, an appeal was filed by the Petitioner on February 12, 2007 and the
Notice of Appeal to this Court was filed on February 8, 2007. That appeal is at the Superior Court Docket No. 306 WDA 2007. On
February 20, 2007, this Court ordered the filing of a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P.
1925 (b). The Concise Statement was timely filed. On April 4, 2007, this Court filed its Opinion in the appeal at No. 306 WDA 2007.
The appeal filed at No. 306 WDA 2007 was dismissed on July 19, 2007 for failure to file a brief.

On April 4, 2007, the inventory was filed showing personal property in the sum of $132,812.88 and real property in the sum of
$198,400.00. The Petitioner elected to take personal property with a total value of $3,149.00 in kind. Because the delays and obvi-
ate behavior continued, on April 19, 2007, the Administrator Pro Tem presented a Motion to Enforce Prior Order of Court.4 In
response to that Motion, on April 19, 2007 the Court ordered the Sheriff of Allegheny County to remove Petitioner from the prop-
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erty at 113 Larimer Road and charged Petitioner for all costs. A Sheriff ’s return was filed showing possession of the property was
made on August 31, 2007. On January 30, 2008, the Administrator Pro Tem presented a Petition to Increase Bond Under Section
3351 of the Pa. Probate, Estates and Fiduciary’s Code. By Order of January 30, 2008, the Court increased the Administrator Pro
Tem’s bond to $310,000.00.

On February 29, 2008, the Administrator Pro Tem filed a First and Final Account that was originally scheduled for audit on
April 21, 2008. By Order of Court on March 25, 2008, this Court continued the audit until May 19, 2008 in order to provide the heirs
time to finalize Objections to the First and Final Account. On May 15, 2008, Marilyn Faith Silliman, Executrix of the Estate of Dent
C. Silliman (hereinafter referred to as “Dent’s Widow”), filed a Statement of Objections to Account. On May 16, 2008, Petitioner
filed, Pro Se, a Claim of Family Exemption.5

On May 19, 2009, the Administrator Pro Tem presented to this Court, at the audit, a Petition for Distribution. At the audit, coun-
sel for Dent’s Widow raised a number of objections to the proposed distribution (Audit Transcript of May 19, 2008, pages 2-4).
Petitioner was present at the audit without counsel (Audit Transcript of May 19, 2008, page 5). On June 4, 2008, this Court sched-
uled a post audit conference for July 9, 2008.

On July 7, 2008, the Petitioner delivered to this Court documents entitled “Claim of Lost Assets of Estate” with two sets of
“Exhibits”, “Petition for Removal and Sanctions of Administrator Jack Wojdowski, Esquire” and “Claims of Assets”.6

The Court conducted a post audit conference on July 9, 2008 (Transcript of July 9, 2008 Post Audit Conference, pages 1-10).
Again, at this post audit conference, Petitioner appeared Pro Se (Transcript of July 9, 2008 Post Audit Conference, pages 4, 5 and
8). On July 31, 2008, this Court established a pretrial schedule for completion of discovery within 60 days, filing of pretrial state-
ments on or before October 31, 2008 and a hearing was scheduled for November 5, 2008 to dispose of all outstanding matters
including those presented by the Petitioner’s documents.

On August 5, 2008, the Administrator Pro Tem filed a Response to Statement of Objections to Account, Answer to Claim of Lost
Assets, Answer to Petition for Removal and Sanctions of Administrator Jack Wojdowski, Esquire, and Answer to Claim of Assets.
On October 31, 2008, Dent’s Widow filed her Pretrial Statement and the Administrator Pro Tem filed his Pretrial Statement.7

This Court conducted a hearing on November 5, 2008 at which the Petitioner again appeared Pro Se (Hearing Transcript of
November 5, 2008, (hereinafter referred to as “H.T.”) at page 3). At the end of the November 5, 2008 hearing, this Court made its
findings of fact and conclusions of law on the record (Transcript of Findings of Fact and Conclusions of Law of November 5, 2008,
pages 1-6 and H.T. at pages 131-135).

On December 9, 2008, the Administrator Pro Tem filed a Supplement to Petition for Distribution and on December 18, 2008 the
Administrator Pro Tem filed a Petition for Payment of Additional Attorneys Fees.

On December 19, 2008, this Court entered an Order of Court restating the Findings of Fact and Conclusions of Law previously
entered on the record (Transcript of Findings of Fact and Conclusions of Law of November 5, 2008, pages 1-6 and H.T. at pages
131-135). In the December 19, 2008 Order, the Court ordered Petitioner to pay rent in the sum of $16,800.00 to the Estate for the
period of June 1, 2006 to August 31, 2007 at the rate of $1,200.00 per month; the Petitioner’s distribution share was also charged
$6,650.70 and $2,480.87 for utilities; the Petitioner’s distribution share was also charged $19,887.00 for fees incurred by the Estate
resulting from the Petitioner’s conduct; the distribution share of the Petitioner was also charged for $1,034.00 pursuant to the
Register of Wills Order of June 6, 2006; the Petitioner’s family exemption was allowed and all other claims of the parties were dis-
missed. On December 19, 2008, the Court entered the final Decree in the Estate distributing net cash to the Petitioner in the sum
of $72,271.00 and to Dent’s Widow in the sum of $105,472.57.

On January 16, 2009, the Petitioner filed a Waiver to Extend Time to File Exceptions to Court Order.8 Also, on January 16, 2009,
the Petitioner filed a Notice of Appeal from the Court Order and Decree of December 19, 2008. On January 21, 2009, this Court
ordered the filing of a concise statement of matters complained of on appeal pursuant to Pa. R.A.P.1925(b). The Concise Statement
of Matters complained of was timely filed. The statement includes 21 separate allegations of error.9

DISCUSSION
At the November 5, 2008 hearing, Dent’s Widow called two witnesses, James Wilharm of Alliance Reality Management (here-

inafter referred to as “Wilharm”) (H.T. at page 6) and the Administrator Pro Tem (H.T. at page 34). Dent’s Widow also entered into
evidence a book of Trial Exhibits (H.T. at page 119). The Petitioner called no witnesses and entered no exhibits into the record
(H.T. at pages 120-130).

Wilharm’s testimony was that in August of 2007, he was engaged by the Administrator Pro Tem to sell the Estate property locat-
ed at 113 Larmar Road, Upper St. Clair Township (hereinafter referred to as “the Property”) (H.T. at page 8). He was advised by
the Administrator Pro Tem that the Estate had wanted to sell the Property for some time and that an occupant had to be removed
(H.T. at page 8).

He also described the eviction of the Petitioner that occurred on August 31, 2007 (H.T. at pages 9-15).10 He also described the
condition of the Property when the Estate took possession on August 31, 2007 (H.T. at pages 12-15). According to Wilharm the
Property was a mess (H.T. at pages 12-15) and in no condition for sale (H.T. at page 13). He elaborated on his testimony by show-
ing photographs at the Trial Exhibits, Tab 7 that were entered with all of the Exhibits into evidence (H.T. at page 119). He also said
there were two automobiles in the garage (H.T. at page 15). He said the Property ultimately sold for $190,000.00 in January 2008
(H.T. at page 16).

Wilharm’s testimony was that the rental value of the property, in the existing condition, for the period of April 2002 until August
31, 2007 was $1,200.00 a month plus utilities (H.T. at pages 17 and 18). He said that the Property had a value of $250,000.00 in April
2002, if it had been in good condition (H.T. at pages 18 and 19).

On cross-examination, Wilharm said many factors were involved in his valuations including that nothing had been updated
on the Property, the interior condition was very poor and it had not been painted for many years (H.T. at pages 24 and 25). He
said the original asking price had been based on an appraisal that the Administrator Pro Tem had in his possession (H.T. at
page 26).11 He further said he did not agree that the County assessed value was the true market value of the Property (H.T. at
page 27).

The Administrator Pro Tem described the difficulty he had in having the Petitioner vacate the Property (H.T. at pages 39-44).
His testimony was that he initially dealt with Petitioner’s attorney and there were some discussions regarding a sale to Petitioner
but nothing materialized and there was a long delay in obtaining possession of the Property until August 31, 2007 (H.T. at pages
39-44, 49-50). He said they initially tried to sell the Property to a contractor to fix it up and sell it and that this was unsuccessful
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(H.T. at pages 47-48). They then lowered the price to $210,000.00 (H.T. at page 48).12

He also testified that, upon being appointed Administrator Pendente Lite on March 30, 2006, he found that, after Decedent’s
death on April 12, 2002 and prior to any letters being granted, Petitioner had opened bank accounts in the name of the Estate
with himself being designated as the Executor (H.T. at pages 52-55). Estate assets had been deposited into these accounts (H.T.
at pages 52-55). These deposits included gas well receipts and pension checks (H.T. at pages 54-56). The Court can only inter-
pret such action as an attempt by Petitioner to act without portfolio to the detriment of the Estate and his brother’s interest in
the Estate.

He also testified that he prepared the Allocation of Fees that is in the Trial Exhibits, Tab 10B which shows that $19,887.00 of
his fees are allocable to work that he was required to perform for the Estate as a result of Petitioner’s opening of bank accounts,
deposits of Estate assets, occupancy of the Property and correction of tax returns (H.T. at pages 57-60). He also testified that the
Estate was required to pay for utilities in the sum of $6,650.70 during the period that Petitioner was occupying the Property (H.T,
at pages 60-63).

Petitioner cross-examined each of the witnesses (H.T. at pages 20-31, 65-119). In his case the Petitioner made a statement but
provided no evidence (H.T. at pages 120-130).

On each occasion that Petitioner appeared before this Court he was emphatically told that he had a right to have counsel and in
the event that he desired to proceed without counsel that he would still be held to the same rules as if he had counsel (Audit
Transcript of May 19, 2008, page 5; Transcript of Post Audit Conference, pages 4, 5 and 8; H.T. at page 3). In disregard of this
advice, the Petitioner blindly stumbled through this case in the most preposterous way. This foolish effort culminated in Petitioner
presenting a case with no evidence whatsoever.

In Rich vs. Acrivos, 815 A.2d 1006, 1008 (2003), the Superior Court set forth the general rule for how a court is to handle pro se
litigants:

“While this court is willing to liberally construe materials filed by a pro se litigant, we note that appellant is not enti-
tled to any particular advantage because [ ] he lacks legal training.” O’Neill v. Checker Motors Corp., 389 Pa. Super.
430, 567 A.2d 680, 682 (1989) (citation omitted). Further, ““any layperson choosing to represent himself in a legal pro-
ceeding must, to some reasonable extent, assume the risk that his lack of expertise and legal training will prove his
undoing’”. Vann v. Com., Unemployment Compensation Board of Review, 508 Pa. 139, 494 A.2d 1081, 1086 (1985)
(quoting Groch v. Unemployment Compensation Board of Review, 81 Pa. Cmwlth. 26, 472 A.2d 286, 288 (1984)).

To the extent possible, the Court treated the documents entitled “Claim of Lost Assets of Estate”, “Petition for Removal and
Sanctions of Administrator Jack Wojdowski, Esquire” and “Claims of Assets” that Petitioner delivered to the Court without filing
or making a part of the record, as if they were proper pleadings filed of record.13 Counsel for the other parties were given the option
to respond to the Petitioner’s documents (Transcript of Post Audit Conference of July 9, 2000, page 5). The Administrator Pro Tem
did respond and denied each of the relevant allegations and thereby placing those allegations at issue and requiring proof of all of
them at trial. There were no relevant allegations made that required Dent’s Widow’s response.

The first two statements in the Petitioner’s matters complained of on appeal are due process issues arising out of the Court’s
purported failure to respond to Petitioner’s “petitions and motions entered into the Court”14 and “extreme bias and prejudice” in
not permitting Petitioner adequate time for his presentation at the hearing. It is difficult to decipher what it is that the Petitioner
desired the Court to do when the record clearly shows that Petitioner’s claims and allegations were provided all of the amenities
of the pretrial and other rules and a full hearing with the right to cross-examination and right to present evidence. At the begin-
ning of the hearing the order of the case was established with Dent’s Widow’s objection going first followed by Petitioner’s case
(H.T. at pages 4 and 5). At the conclusion of Dent’s Widow’s case, the Court told Petitioner to proceed and tell the Court whatever
he desired (H.T. at page 120). As the record clearly shows, the Court afforded the Petitioner ample opportunity to present his case.
Any effort to terminate the Petitioner’s meanderings was only exerted by the Court after it was clear that he was going nowhere
with his inquiries or was merely making statements and not asking questions or was in irrelevant areas of inquiry. He was provid-
ed as much time as he showed he might need to present a case, but even with an almost full day available to him, he failed to pres-
ent any evidence. The Court clearly provided Petitioner with due process of law.

The third issue raised by the Petitioner is that the Court’s December 19, 2008 Distribution Decree did not comply with the Will.
As the record will show, this assertion is clearly without merit.

The fourth assertion is that a witness was permitted to testify without notice to the other litigants. He specifically states he was
never informed that Wilharm would be testifying. Again, the record clearly shows that on October 31, 2008, in compliance with this
Court’s Order of July 31, 2008, Dent’s Widow filed her Pretrial Statement that disclosed that she would be calling Wilharm and the
Administrator Pro Tem as witnesses. The Pretrial Statement includes Wilharm’s report and a certificate of service showing mail-
ing on October 31, 2008 to the Petitioner. Clearly, the Petitioner was informed that Wilharm would testify at the hearing.

The fifth issue raised by the Petitioner is that the Court erred in permitting the Administrator Pro Tem’s fee for services. The
Petitioner seems to be basing this assertion on the Johnson or the so-called Attorney General’s fee schedule, Johnson Estate, 4 Fid.
Rep. 2d. 6 (O.C. Chester 1983). In Preston Estate, 385 Pa. Super. 48, 560 A.2d 160 (1989), the Superior Court admonished the lower
court’s reliance on that fee schedule and directed the court to comply instead with Pennsylvania statute and case law precedent.

Instead of the flat rates of Johnson Estate, this Court utilized the standard set forth in La Rocca Estate, 431 Pa. 542, 246 A.2d
337 (1968) where the Supreme Court set forth the factors that should be considered in evaluating the reasonableness of counsel
fees to include the amount of work, character of services, difficulty of the problems involved, importance of the litigation, the
amount of money or value of property in question, the degree of responsibility incurred, whether the fund was created by the attor-
ney, the professional skill and standing of the attorney, the results that the attorney was able to obtain and the ability of the client
to pay a reasonable fee for services rendered.

A great portion of the fees that Petitioner is objecting to was for work caused by the Petitioner’s activities to include the occu-
pancy of the Property, opening bank accounts, deposits of Estate assets into accounts under the control of the Petitioner and the
continuative acrimonious, uncooperative, litigious posturing of the Petitioner. The Petitioner’s activities and behavior evidenced
the contemptuous relationship with Dent, and later with his widow, and the intent to inflict harm on the Estate and in turn on
his brother. See McBreaty Estate, 26 Fid. Rep. 2d 247 (O.C. Chester 2006). Nothing in the record indicated that the Administrator
Pro Tem’s fees were unreasonable or excessive. Both the rate of the fee ($210.00 per hour) and the quantity of time for the work
performed are reasonable and commensurate with the experience and professional skill of the Administrator Pro Tem that was
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required for the proper administration of the Estate. The only abnormal work, and that which caused the larger fee, was that
work caused by Petitioner’s activities. It is also noteworthy that the Administrator Pro Tem did not duplicate a charge for both
legal and administrative work that he performed. It was the finding of this Court that the fees of the Administrator Pro Tem
were reasonable.

The sixth allegation of error is the Court accepted the Administrator Pro Tem’s final statement of the value of the Estate.15 A
simple review of the Administrator Pro Tem’s First and Final Account together with the Administrator Pro Tem’s Petition for
Distribution and the Supplement to the Petition for Distribution clearly details and explains the figures that were submitted by the
Administrator Pro Tem and that were ultimately incorporated into the Court’s December 19, 2008 Decree of Distribution.

The next allegation is that the accounting methods utilized by the Administrator Pro Tem were improper and inaccurate. The
accounting methods and standards utilized by the Administrator Pro Tem were consistent with those suggested by the
Pennsylvania Supreme Court Orphans’ Court Rules. Rule 6 App., 20 Pa. C.S.A.. Otherwise, this Court could not determine what is
being asserted by the Petitioner because of the lack of specificity in the Petitioner’s statement.

The Petitioner’s eighth assertion of error is that the Administrator Pro Tem co-mingled the funds of the Estate. The record is
devoid of any evidence of any such co-mingling of Estate assets or funds.

The ninth assertion of error is that the Court did not require the filing of an inventory. The Administrator Pro Tem filed an
Inventory on April 4, 2007.16 The Petitioner also asserts that the failure to file an inventory also caused a diminution in the value
of the Estate. There is no evidence in the record to support this naked allegation.

The tenth assertion of error is that the Court permitted the Administrator Pro Tem to give away or disregard Estate assets. The
Petitioner made this allegation in his Claim of Lost Assets, but presented no evidence in proof thereof at the hearing and therefore
this Court dismissed this claim as being unproven.

The eleventh assertion of error asserts delinquent tax payments and unnecessary expenses. This issue was raised for the first
time in Petitioner’s Concise Statement. There is no record of it having been raised prior thereto. Rule 302 (a) of the Pennsylvania
Rules of Appellate Procedure states “(a) General Rule. Issues not raised in the lower court are waived and cannot be raised for
the first time on appeal.” 42 Pa. C.S.A., Pa. R.A.P. Rule 302 (a). Notwithstanding the Petitioner’s failure to have previously raised
this issue, the record is devoid of evidence to support this assertion.

The twelfth assertion of error is that the Property was only appraised one time. The record clearly shows that this assertion is
incorrect and in fact the Property was appraised more than one time.

The thirteenth assertion is that this Court ignored the exhibits “presented into the court…” Again, the record is clear that the
Petitioner presented no exhibits into evidence and the exhibits attached to the documents were never filed by the Petitioner but
were made a part of the record by the Court sui sponte by Order of Court dated January 15, 2009.17

The next Statement is that the Court erred in failing to cite the Administrator Pro Tem for hiring his son. The Court does not
understand what the Petitioner is proposing by this allegation, but in any event, the Petitioner’s only evidence is the testimony and
the accounting of the Administrator Pro Tem that he paid $250.00 to his son for work performed for the Estate. There was no fidu-
ciary breach resulting from this hiring or any evidence that the work was not performed or that there was any impropriety in the
engagement.

The fifteenth error asserted is that the Court should not have included the Register of Wills sanction of $1,034.00 in its Order
of December 19, 2008. This issue has not previously been raised. Under Rule 302 (a) of the Pa. R.A.P., 42 Pa. C.S.A., Pa. R.A.P. Rule
302 (a), this issue is waived and cannot be raised for the first time on appeal. This issue arises out of the Register of Wills Order
of June 7, 2006 and from which no appeal to this Court was ever raised. The sanctioned sum of $1,034.00 has never been paid by
the Petitioner and remains unsatisfied and therefore was incorporated into the December 19, 2008 Order of this Court as a charge
against the Petitioner. The Petitioner’s allegation that the Register of Wills erroneously sanctioned him for multiple failures to
appear for depositions when he only failed to appear once and that he presented a doctor’s excuse had never been proven and there
is no evidence pertaining to this allegation in the record.

The next assertion of error is that the Court charged the Petitioner for utilities for a period of time in which we was not occu-
pying the Property. The Court did not charge the Petitioner for utilities during a period in which he was not occupying the Property.
All of the utility charges were for the period that Petitioner occupied the Property.

In the seventeenth Statement, the Petitioner alleges error arising from the purported failure of the Court to consider his claim
for expenses for the preservation of the Estate during litigation. The Court considered all of the Petitioner’s claims and conduct-
ed a hearing on November 5, 2008 to determine the validity of each of them. Petitioner participated at the hearing but failed to
present any evidence of any claims and therefore the claim was denied.

The next assertion of error is that the Administrator Pro Tem failed to account for some items that the Petitioner claims were
valuable assets of the Estate. The Administrator Pro Tem denied that these assets were valuable assets of the Estate and Petitioner
failed at the hearing to enter any evidence regarding this matter and his claim was denied.

In Statement number nineteen, the Petitioner alleges that the Court erred in charging him for $19,887.00 for legal fees for work
of the Administrator Pro Tem caused by his obviate activities and which work would not, except for the activities of the Petitioner,
have been required for the administration of the Estate. This work consisted of those matters described by the Administrator Pro
Tem in the Allocation of Fees at Tab 10B in the Trial Exhibits and in the Administrator Pro Tem testimony (H.T. at pages 39-63).
The Court found that $19,887.00 in fees were attributable to Petitioner’s activities and the work performed for these fees would not
have been required except for the activities of the Petitioner and therefore found that the Petitioner was liable to pay this portion
of the Administrator Pro Tem’s fee from his share of the distribution proceeds as described in the Court’s December 19, 2008
Distribution Decree.

The next allegation of error is that the Court disregarded the testamentary direction of the Will in that no grave marker was
placed on Decedent’s grave. The testamentary direction that the Petitioner alleges was disregarded does not exist in the Will.
Paragraph 20 (6) of the Petition for Distribution states that Petitioner and Dent paid for the Decedent’s funeral expenses and grave
opening. Presumably, the Petitioner and Dent made the arrangements for the funeral and grave opening. The record contains no
evidence or explanation as to why there was no grave marker. In any event, the Decedent died on April 12, 2002 and the
Administrator Pro Tem did not become involved in this Estate until March 30, 2006, almost four years later.

The Court knows of no legal obligation requiring the Administrator Pro Tem to place a marker on the grave. Section 9127 (5)
of the Probate, Estates and Fiduciaries Code, 20 Pa. C.S.A. 9127 (5), permits the deduction for grave markers but does not require
them. The Court found no breach of fiduciary duty by the Administrator Pro Tem in not placing a grave marker on the grave.18
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The last assertion of error is that the December 19, 2008 Distribution Decree orders distribution of $105,472.57 to Dent’s Widow
and $72,271.00 to the Petitioner. The reasons for the disparity in the distribution is described fully in the Decree and supported by
the record.

For the reasons set forth above, the Court’s Order and Decree of December 19, 2008 should be sustained and Petitioner’s appeal
should be dismissed.

1 The first five pages of this Opinion is a restatement of this Court’s Opinion filed with the Superior Court of Pennsylvania at No.
306 WDA 2007.
2 On April 7, 2006, Dent filed a Motion for Sanctions Pursuant to Pa. R.C.P. 4019. Petitioner filed a Response to Motion for Sanctions
on April 14, 2006.
3 No inventory had been filed as of that date for the Estate. There were conflicting values for the Estate in correspondence found
in the file. In a letter to the Register of Wills, dated September 28, 2005, counsel for the Petitioner states an approximate value of
$528,985.00. In a letter to the Register of Wills dated September 8, 2006, Mr. Wojdowski states the assets have a value of
$372,560.00.
4 This Motion sought to enforce the Court’s Order of January 23, 2007.
5 Previously the Petitioner had been represented by counsel and this Court never granted leave for counsel to withdraw. Apparently
the Petitioner dismissed counsel after the appeal at No. 306 SDA 2007 was dismissed.
6 At the time that the documents were delivered to the Court, Petitioner reported to this Court’s staff that the clerks at the Department
of Court Records Wills/Orphans’ Court Division refused to file them. By Order of this Court on January 15, 2009, these documents
were ordered to be made a part of the record in these proceedings. They were never filed as part of the record previously.
7 No Pretrial Statement was ever filed by the Petitioner (H.T. at page 4).
8 This Court made no ruling on Petitioner’s Waiver to Extend Time to File Exceptions to Court Order for lack of jurisdiction because
of the simultaneous filing of this appeal to the Superior Court.
9 Many of the issues raised in the appeal are nebulous and suggest that there may be a lack of good faith. Under the Superior Court’s
decision in Konger vs. Epstein, 66 A.2d 394 (Pa. Super Ct. 2004), alloc denied, 584 Pa. 678, 880 A.2d: 1239 (2005); cert denied sum
nom. Spector Godon & Rosen; P.C. vs. Konter, 546 U.S. 1092, 126 S.Ct. 1048, 163 L.Ed. 2d 858 (2006), the Petitioner could be deter-
mined to waive many of his appellate rights. However, the more recent Supreme Court decision in Eiser vs. Brown and Williamson
Tobacco Corp. 595 Pa. 366, 938 A.2d 417 (2007) seems to require this Court to respond to all of the issues set forth in the Petitioner’s
Statement of Matters Complained of on Appeal and this Court will attempt to respond to each of the issues presented.
10 In the record it states that this occurred on August 21, 2007 (H.T. at page 9). However, other places in the record (H.T. at page
15) and other documents of record clearly show that correct date was August 31 and not August 21.
11 The Property had been appraised at $240,000.00 and was originally listed at that price on September 24, 2007. That price was
adjusted on November 30, 2007 to $210,000.00 and when no interest was generated it was reduced to the ultimate selling price of
$190,000.00 and sold on January 8, 2008 (H.T. at pages 16, 28-30, 44-46).
12 An updated appraisal was used to establish this price (H.T. at page 48).
13 See footnote 6, above.
14 Presumably, this refers to the documents that were delivered to the Court.
15 Petitioner states that the first accounting was a total Estate value of $331,000.00. This was the value set forth in the Inventory
and not the First and Final Account. The First and Final Account shows Estate gross receipts of $314,723.95 in personalty and
$191,800.86 in realty and a total of $208,225.07 after disbursements and distributions.
16 The Inventory was filed late because of the events that occurred in the administration of the Estate including the obviate activ-
ities of the Petitioner.
17 See footnotes 6 and 13.
18 As to whether Petitioner may have had a valid claim for placing a grave marker on the grave had he made such an expenditure,
this Court made no finding because this claim as not asserted.

Wal-Mart Stores, Inc., and Wal-Mart Stores East, LP v.
Moon Township Board of Supervisors

Planning Approval Conditions—Repealed Ordinance—State Road–Exclusive Control by PennDOT

No. S.A. 10-000894. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—December 16, 2010.

OPINION
This appeal arises from the decision of the Moon Township Board of Supervisors (“Board”) dealing with property owned by

Appellant Wal-Mart Stores, Inc. The property contains a nearly vacant former strip mall known as the West Hills Plaza and is locat-
ed at the intersection of University Boulevard and Brodhead Road in Moon Township.

By way of history, on August 15, 2007, Wal-Mart submitted applications to the Board for a major land development plan and cer-
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tain conditional use deviations to improve the property with a new Wal-Mart Supercenter store. The proposed development is locat-
ed in the Township’s C-2 Highway Commercial Zoning District and is also subject to the University Boulevard (UB) Overlay
District. The Board approved the plan along with four conditional use deviations from the Moon Township Zoning Ordinance
(“Ordinance”). On October 13, 2008, an a group of objectors known as Moon First, filed an appeal challenging the Board’s approval
of the conditional use deviations. Wal-Mart intervened and Moon First abandoned their challenges to the deviations except the one
dealing with forty-foot buffer yard along the border with Colony West Apartments. This Court upheld the Board’s approval of the
conditional use deviation at an Opinion and Order at No. S.A. 10-894. Moon First appealed that decision to the Commonwealth
Court of Pennsylvania and it is presently stayed because Wal-Mart changed its plan to meet the forty-foot buffer yard requirement. 

On May 10, 2010, Wal-Mart submitted a revised plan to the Board which provided the required forty-foot buffer yard along the
border with the Colony West Apartments and increased the size of the Wal-Mart store by 1.7% to 151,151 square feet. The Board
approved the revised plan with numerous conditions. It is from that decision that Wal-Mart appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637, 640 (Pa. 1983).

The Board imposed Condition 13 in its approval of Wal-Mart’s revised plan. Condition 13 states: 

Approval by the Township of All Modification to Township Roadways: The Developer must obtain approval from the
Board of Supervisors prior to implementing any traffic modifications, changes, improvements, amendments, conver-
sions or variations which will affect in any way the roadways owned and operated by the Township of Moon.

Wal-Mart correctly contends that Condition 13 violates Pennsylvania law. They claim that the Board lacks authority to dictate
traffic movements and improvements to state roads. University Boulevard and Brodhead Road, both state roads, provide the means
of ingress and egress to the Wal-Mart property. The revised plan also contemplates traffic improvements to Beaver Grade Road
which is another state road. The Commonwealth Court has held that traffic improvements and movements on state roads fall with-
in the exclusive control of PennDOT. Bethel Park Minimall, Inc. v. Borough of Bethel Park, 326 A.2d 670, 672 (Pa. Cmwlth. 1974).
The Township may not make final determinations concerning traffic improvements on the state roads. Wal-Mart also correctly con-
tends that the use of the phrase “affect in any way” in Condition 13 is unreasonably vague. The phrase fails to put Wal-Mart on
notice of the objective criteria necessary to satisfy the condition. 

Also regarding Condition 13, Wal-Mart argues that the Court should find that the Township approved Wal-Mart’s transportation
impact study (“TIS”). Section 188-312 requires all land development plans generating 100 or more traffic trips provide a TIS. Wal-
Mart submitted a TIS on September 3, 2009 and revised it on December 17, 2009. In a letter dated June 23, 2010, Trans Associates,
the Township engineer, found that Wal-Mart had “satisfactorily addressed all comments except for additional analysis being need-
ed for comment #16.” They requested that the Board “decide whether a mountable median should be installed.” Bob Goetz of
Trans Associates, testified that a median was not necessary and therefore as of July 7, 2010, the TIS met every comment. Further,
PennDOT declared that they would approve the TIS with municipal concurrence. Therefore, the Court finds that Township
approved Wal-Mart’s TIS.

Wal-Mart argues that Condition 4 related to roof top equipment screening contradicts the Ordinance and must be stricken.
Condition 4 requires Wal-Mart to comply with Sections 208-423 (applicable generally) and 208-506A.(4) (applicable to the UB
District). Section 208-423 requires roof top equipment to be concealed and was part of the December 2002 codification of the
Ordinance. Section 208-506A.(4) requires structures with flat roofs to have parapets and was part of Ordinance No. 585 which was
enacted on February 9, 2005. Ordinance No. 585 states that “[a]ny and all prior Ordinances are hereby repealed in whole or in part
to the extent inconsistent herewith.” Therefore, the Board erred in applying the general rooftop equipment provision set forth in
Section 208-423. Condition 4 is stricken.

Based upon the foregoing opinion, Condition 13 must be stricken for violating Pennsylvania law, Wal-Mart’s TIS is approved and
Condition 4 is stricken for being inconsistent with the Township’s own Ordinance. The Revised Plan is approved as submitted. 

ORDER OF COURT
AND NOW, this 16th day of December, 2010, based upon the foregoing Opinion, Condition 13 must be stricken for violating

Pennsylvania law, Wal-Mart’s TIS is approved and Condition 4 is stricken for being inconsistent with the Township’s own
Ordinance. Wal-Mart’s Revised Plan is approved as submitted.

BY THE COURT:
/s/James, J.

John Musgrave IV and Regis Donovan v.
The City of Pittsburgh Department of Planning,

and South Highland Mad Mex, LLC
Special Exception—Burden of Proof—Off-site Parking

No. S.A. 10-000731. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—January 11, 2011.

OPINION
This appeal arises from the decision of the City of Pittsburgh Department of Planning dealing with property located at 220 South

Highland Avenue in the City of Pittsburgh. The one story, 5000 square foot structure is located in a LNC (Local Neighborhood
Commercial) zoning district in Shadyside. An upholstery shop was previously operated on the property. Appellant and Applicant,
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Richard Thomas Baron and South Highland Mad Mex, LLC (“Applicant”), owns several restaurants in the area and proposes to use
the structure as a Mad Mex restaurant. Appellant, Regis Donovan is a property manager for the property. The proposed restaurant
would have nine on-site parking stalls and twelve off-site parking stalls at 201 South Highland Avenue. Applicant also proposes to
construct and use approximately 2200 square feet of the roof for a seasonal rooftop deck. Objector, John Musgrave, owns the adja-
cent residential property at 224 South Highland Avenue. At a hearing before the Board on May 20, 2010, Musgrave objected to
Applicant’s requests citing concerns about parking and noise. The Board approved the application and the special exception
requests. It is from that decision that Appellants appeal.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637, 640 (Pa. 1983).

The Board correctly granted the Applicant’s special exception requests in this case subject to the following conditions: (1) The
proposed rooftop deck shall be screened from view of adjacent properties and shall be reviewed for approval by the Zoning
Administrator prior to the issuance of a building permit; (2) Applicant shall provide the Acoustic Metal Panel soundproofing mate-
rial as submitted in Applicant’s Exhibit 3; and (3) Applicant shall be subject to the Site Plan Review procedure of Section 922.04.

Applicant seeks two special exceptions based on Sections 911.04.A.57 and 914.07.G.2 of the City of Pittsburgh Zoning Code
(“Code”). Section 911.04.A.57 states that restaurant uses shall be subject to the following standards:

(1) Parking facilities and access shall be designed and located to clearly meet the demand of the facility in a way which
does not interfere with parking spaces required for surrounding residential uses.

(2) Off-site impacts of the use, which are directly attributable to activities occurring on-site, shall be controlled to
avoid conflicts with surrounding residential uses.

(3) The proposed use shall be subject to the Site Plan Review procedures.

Section 914.07.G.2 provides that all or a portion of the required off-street parking may be located on a remote and separate lot
from the lot on which the property use is located subject to the following standards:

(1) Location: No off-site parking space shall be located more than one-thousand (1000) feet from the primary entrance
of the use served, measured along the shortest legal, practical walking route. The distance limitation may be waived
by the Zoning Board of Adjustment if adequate assurances are offered that van or shuttle service will be operated
between the shared lot and the primary use.

(2) Zoning Classification: Off-site parking areas shall be considered accessory uses of primary uses that the parking
spaces are intended to serve. Off-site parking shall require the same or a less restrictive zoning classification than that
required for the use served.

(3) Report from Planning Director: The Zoning Board of Adjustment shall request a report and recommendation from
the Planning Director on the planning aspects of the proposed shared parking use. 

Applicant testified that the proposed restaurant will be operated from 11:00 AM or 11:30 AM until 12:00 midnight during week-
days and from 11:00 AM until 2:00 AM on weekends. The kitchen will close by approximately 11:00 PM on weeknights and 12:00
midnight on the weekends. He testified that the proposed rooftop deck will be fenced with soundproofing material and that no
music will be played there. He explained that the restaurant will have no live entertainment. The Applicant provided testimony
regarding possible parking or traffic issues. He testified that he secured extra parking in the evening to compensate for addition-
al nighttime traffic and customers. He explained that he owns four nearby properties which contain a total of fifty-three on-site
parking stalls. This additional off-site parking is located one block from the property at 201 South Highland Avenue. A parking
attendant will be available to assist with parking in the garages.

Objector Musgrave, owns the adjacent residential property at 224 South Highland Avenue as well as various other prop-
erties within the vicinity. He expressed parking and privacy concerns. He testified that on-street parking will be placed
under extra stress from patrons of the Applicant’s proposed restaurant. He further testified that the noise and the potential
garbage from the rooftop deck will hinder his business interests. He also raised concerns of invasion of visual privacy from
the rooftop deck.

Section 922.07.D.1 permits the Board to “approve special exceptions only if (1) the proposed use is determined to comply with
all the applicable requirements of this Code and with adopted plans and policies of the City and (2) the following general criteria
are met.” The Board must find that the proposed use will not create detrimental:

(i) visual impacts; 

(ii) transportation impacts from vehicular and pedestrian circulation and traffic volume; 

(iii) operational impacts; 

(iv) health and safety impacts; 

(v) future and potential development impacts; and 

(vi) nearby property value impacts. 

Once the Board finds that the proposed use is a type permitted by special exception and that the proposed use complies with
the requirements in the Code. Appeal of Baird, 537 A.2d 976, 977 (Pa. Cmwlth. 1988), then the burden shifts to the Objector to prove
that it will have an adverse effect on the general public. Shamah v. Hellam Township Zoning Hearing Board, 648 A.2d 1299, 1304
(Pa. Cmwlth. 1994). When dealing with the granting or denial of a special exception, the protestors must show with “a high degree
of probability” that the proposed use will “pose a substantial threat.” Bray v. Zoning Board of Adjustment, 410 A.2d 909, 914 (Pa.
Cmwlth. 1980).
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The Board found that the Applicant satisfied the general requirements in Section 922.07.D.1. They determined that the footprint
of the building will not change and therefore it will not cause detrimental visual impacts. No detrimental transportation impacts
will be created because of the sufficient off-street parking. The proposed restaurant will not create detrimental operational impacts
because several restaurants are already located in the area. No health and safety detriments will be created because the Applicant
testified that no music will emanate from the restaurant. The proposed restaurant will not have any impact on future or potential
development because the building already exists and will not be expanded. Finally, no impacts on nearby property values will occur
because the proposed use is consistent with the neighborhood. 

The Board found that the Applicant’s proposal satisfied the standards and general conditions for granting a special excep-
tion set forth in Sections 911.04.A.57 and 914.07.G.2 of the Code. Specifically, they determined that the Applicant is able to pro-
vide an ample amount of parking for customers and the proposed restaurant will not interfere with surrounding business and
residential uses. They also determined that the fifty-three off-site parking stalls are one block from the proposed restaurant and
are within the same zoning classification. Finally, the Planning Director submitted a positive report regarding the shared park-
ing use. 

Our Supreme Court has provided guidance to evaluate traffic concerns in the context of a special exception:

The anticipated increase in traffic must be of such character that it bears substantial relation to the health and safe-
ty of the community. A prevision of the effect of such an increase in traffic must indicate that not only is there a like-
lihood but a high degree of probability that it will affect the safety and health of the community, and such prevision
must be based on evidence sufficient for the purpose. Until such strong degree of probability is evidenced by legal-
ly sufficient testimony no court should act in such a way as to deprive a landowner of the otherwise legitimate use
of his land.

Appeal of O’Hara, C.S.C., Archbishop of Philadelphia, 131 A.2d 587, 596 (Pa. 1957) (citations omitted) (italics in the original). 
Based upon the foregoing, the Board correctly granted Applicant’s special exception requests subject to certain conditions.

ORDER OF COURT
AND NOW, this 11th day of January, 2011 based upon the foregoing Opinion, the Board correctly granted Applicant’s special

exception requests subject to certain conditions.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Onarae Janelle Houser

Act 33—Juvenile Not Amenable to Treatment

No. CC 200904636. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 17, 2010.

OPINION
This is a direct appeal wherein the defendant, Onarae Janelle Houser, appeals from the judgment of sentence of February 11,

2010 after she pled guilty to one count of Robbery, in violation of 18 Pa.C.S.A. 3701(a)(1)(i), and one count of Carrying a Firearm
Without a License, in violation of 18 Pa.C.S.A. 6106(a)(1). Pursuant to a negotiated guilty plea, the Honorable Kevin G. Sasinoski
sentenced the defendant to an aggregate term of imprisonment of not less than five years nor more than 10 years. This timely
appeal followed.

This Court is authoring the opinion relative to the defendant’s appeal because at the time of the offense defendant was 17 years
old and the sole issue raised on appeal relates to this Court’s denial of defendant’s pretrial Petition for Transfer of Jurisdiction to
Juvenile Court. This Court has been designated to preside over Act 33 matters in the Criminal Division of the Court of Common
Pleas of Allegheny County.1

During the transfer hearing, the report and testimony of psychologist, Alice Applegate, was presented by defendant.2 Dr.
Applegate opined that the defendant’s case should be transferred to juvenile court based upon, among other things, her personal
assessment of the defendant’s low risk of reoffending and the fact that she believed the defendant to be an “immature conformist”,
or a person who tends to conform to the will of others. Dr. Applegate concluded that the defendant is amenable to treatment in the
juvenile justice system.

It was also established during the hearing that the defendant had several juvenile adjudications prior to being arrested in the
instant case. On April 8, 2005, the defendant was adjudicated delinquent of aggravated assault for kicking and pushing a teacher
in school and she was adjudicated delinquent of simple assault for assaulting a student. The defendant was placed at Three Rivers
Youth McMurray. She ran away from that facility on March 1, 2006 but was later apprehended and returned to the facility. On
August 11, 2006, she again absconded from that facility and during the incident she stole $600 from the facility. She was adjudicat-
ed delinquent in relation to this theft. On September 28, 2006, she was detained and returned to that facility. However, while she
was on the run from Three Rivers Youth McMurray, she committed Simple Assault, Aggravated Assault, Robbery, Theft, Receiving
Stolen Property and Recklessly Endangering Another Person after she attacked an 80 year-old woman and stole her purse, wallet
and house key. During the attack, the victim received serious injuries including a broken pelvis and shoulder. On October 27, 2007,
after she was adjudicated delinquent of these crimes, the defendant was placed at a juvenile facility at Adelphoi Village Middle
Creek. Records from this facility indicate that the defendant did not have any significant behavioral problems there. She was
released from that facility to the custody of her father on March 4, 2009. March 5, 2009 was her 17th birthday. Her arrest on the
current offense occurred on March 10, 2009.

Relative to the instant case, the defendant was arrested and charged with Robbery, Aggravated Assault, Criminal Attempt,
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Criminal Conspiracy, Loitering and Prowling at Night, Recklessly Endangering Another Person, Terroristic Threats, Theft,
Receiving Stolen Property, Possession of a Firearm by a Minor and Carrying a Loaded Weapon. The underlying facts concerning
the incident were that the defendant and a 15 year-old female accomplice entered an Exxon gas station/convenience store in
Tarentum, Pennsylvania at approximately 4:05 a.m. The defendant was wearing a black hooded sweatshirt and she was armed with
a handgun. The defendant and the other juvenile entered the Exxon store and stole money, cigars and cigarettes. The defendant
and her accomplice fled from the Exxon store after stealing the items. Both the defendant and the other juvenile were apprehend-
ed later that night, hiding nearby. A loaded .22 caliber Beretta semi-automatic handgun, a ski mask, a hooded sweatshirt and the
stolen items were found along with the defendant and her 15 year-old accomplice.

The defendant was charged in adult court with using a firearm in connection with a robbery, a specific offense excluded from
the definition of a “delinquent act”. The law requires that this case proceed in adult court unless the defendant can demonstrate,
by a preponderance of the evidence, that proceeding in juvenile court serves the public interest. See 42 Pa.C.S. §6322(a). As set
forth in that statute “[i]n determining whether the child has so established that the transfer will serve the public interest, the court
shall consider the factors contained in section 6355(a)(4)(iii)(relating to transfer to criminal proceedings).”

In this case, the defendant did not demonstrate by a preponderance of evidence that transferring this case to juvenile court
would served the public interest. In determining whether the public interest can be served by transferring a case to juvenile court,
section 6355(a)(4)(iii) of the Juvenile Act mandates courts to consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following
factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts
by the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors . . . .

42 Pa.C.S. § 6355(a)(4)(iii).

This Court considered all of the evidence offered at the transfer hearing, including the report and testimony of Dr. Alice
Applegate. This Court also considered the defendant’s record of committing violent acts upon vulnerable victims as well as her
record of stealing from those who counseled her. The instant case is indicative that the defendant’s past violent conduct has pro-
gressed to the use of a loaded firearm to carry out her crime of violence and the recruitment of another, younger juvenile to help
her commit the crime. The conduct attributed to defendant demonstrates a substantial degree of criminal sophistication (obtain-
ing a firearm; selecting a specific target/victim; committing the offense at a time when little likelihood of others in the store; use
of hooded sweatshirt to prevent identification) and a substantial degree of culpability. Contrary to Dr. Applegate’s characterization
of defendant as a person who tends to conform to the will of others, it appears that defendant was the principal perpetrator in this
case. In addition, defendant’s conduct occurred within six days of her having been released from her second placement at a juve-
nile facility. Also noteworthy is the fact that defendant absconded from placement on two occasions.

Moreover, defendant’s actions in this case created a serious threat to the safety of the individual working at the Exxon store and
the general public.

The defendant has failed to prove, by a preponderance of the evidence, that she is amenable to treatment in the juvenile justice
system. The defendant has not responded positively to two prior placements in the juvenile justice system. Indeed, her negative
conduct appears to have escalated. The record demonstrates that the defendant is a danger to the community. The public interest
would not be served by transferring this case to juvenile court. Accordingly, the judgment of the Court should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: December 17, 2010

1 Act 33 refers to certain 1995 amendments to the Juvenile Act of 1972. See 42 Pa.C.S.A. §6301 et seq.
2 The Commonwealth stipulated to Dr. Applegate’s qualifications to testify as an expert witness in this case. This Court also recog-
nized Dr. Applegate’s expertise in this case as it has in numerous other cases.
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Commonwealth of Pennsylvania v.
Douglas Johnston

DUI—Suppression—Corpus Delicti

No. CC 2009-15737. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—December 20, 2010.

OPINION
Defendant, Douglas Johnston (“Defendant”) appeals from this Court’s September 22, 2010 Order denying Defendant’s Post-

Sentence Motion for Judgment of Acquittal and to Dismiss.
A non-jury trial was heard in this matter on May 20, 2010, and the following are the facts as found by this Court. Officer Robert

Cook is a police officer with the Etna Police Department, and has been employed in this capacity for five (5) years. (N.T. p. 5). On
the evening of August 15, 2009, at approximately 7:49 p.m., he was dispatched to the scene of a one-vehicle accident on Route 28
North. (N.T. p. 6). When he arrived at the scene, Officer Cook saw a severely damaged Pontiac Firebird in the jersey barrier, but
did not see the operator of the vehicle. (N.T. p.7). Defendant was one of the two males present. (N.T. p. 7). Upon inquiry to
Defendant regarding the accident, Defendant stated, “he was traveling northbound on 28 going about 50 to 55 miles per hour in a
45 miles per hour zone. His left front tire popped causing him to lose control of the vehicle.” (N.T. p. 8). Officer Cook was between
one foot and two feet away from Defendant and he detected a strong odor of alcoholic beverage coming from his mouth, as well as
bloodshot, glassy eyes.” (N.T. p. 8). Defendant admitted that he had consumed two alcoholic beverages. (N.T. p. 8).

Officer Cook then administered three field sobriety tests: the horizontal gaze nystagmus test, the walk and turn test, and the one
leg stand test. (N.T. p. 10). Defendant successfully completed the walk and turn, and successfully completed the one leg stand,
albeit on the second attempt. (N.T. pp. 14-15). As a result of all of his observations, Officer Cook believed that Defendant was inca-
pable of safely operating a motor vehicle on a roadway, and requested that Defendant submit to a blood test. (N.T. p. 18). Defendant
consented to a blood draw, and the results indicated that his blood alcohol percent was 0.173. (N.T. p. 27). Defendant had injuries
to his left arm around his elbow and a lump on his head that were consistent with being the driver of the vehicle. (N.T. p. 32-33).

On May 25, 2010, this Court found Defendant guilty of two (2) counts Driving Under the Influence of Alcohol or Controlled
Substance and one count of careless driving. Defendant was sentenced on September 10, 2010, and timely filed his Post-Trial
Motions on September 20, 2010. His Post-Trial Motions were denied and this appeal followed.

On November 8, 2010, this Court entered an Order directing Counsel for Defendant to file a Concise Statement of Matters
Complained of on Appeal. Thus, on November 29, 2010, Defendant filed his Concise Statement, wherein he raised the following issues:

1. Officer Robert Cook of the Etna Police was dispatched to an automobile accident in his jurisdiction and upon arrival
saw a wrecked car and two individuals standing outside of the unit next to it.

2. The officer reports the vehicle owner had an odor of alcohol and asked him to do field sobriety tests, of the admissible
ones, he passed. Nonetheless, he was asked to submit to a blood test in violation of the Fourth Amendment and Article I,
Section 8, of the Pennsylvania Constitution.

3. Upon learning of these facts at trial, an oral suppression motion was sought and agreed to be presented by the
Commonwealth. The Court denied said motion, improvidently defendant opines as a mere odor of alcohol is not enough.
It is axiomatic if you pass the field sobriety tests, no further search is reasonable.

4. During the trial, a statement purportedly made by the defendant was introduced, defendant, submits, in violation of the
corpus delicti rule suggesting he may have been the operator of the car.

5. No witness placed Defendant as the driver and the statement, “my car blew a tire and we wrecked” is speculation, con-
jecture, and a violation of the aforestated rule as no crime had been committed to use said proffered statement.

A review of Defendant’s Concise Statement reveals two (2) allegations of error. First, Defendant submits that this Court erred
in failing to grant his oral Motion to Suppress the blood alcohol test results (BAC), as the BAC was obtained in violation of the
Fourth Amendment of the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution. Second, Defendant
alleges that this Court erred in admitting Defendant’s inculpatory statement regarding his operation of the vehicle in violation of
the corpus delicti rule.

This Court properly denied Defendant’s oral Motion to Suppress the BAC, as Officer Cook had sufficient probable cause to
request the blood test. The implied consent scheme devised by the Pennsylvania legislature in the Motor Vehicle Code in 75
Pa.C.S.A. § 1547(a)(1) states, in relevant part, as follows,

[a]ny person who drives, operates or is in actual physical control of the movement of a motor vehicle in this
Commonwealth shall be deemed to have given consent to one or more chemical tests of breath, blood or urine for the pur-
pose of determining the alcoholic content of blood or the presence of a controlled substance if a police officer has reason-
able grounds to believe the person to have been driving, operating, or in actual physical control of the movement of a vehi-
cle in violation of §3802.

75 Pa.C.S.A. §1547(a)(1). As stated in Commonwealth v. Thur, 906 A.2d 552 (Pa.Super. 2006), “In the context of BAC testing, ‘rea-
sonable grounds’ means probable cause.” Thur, 906 A.2d at 567, citing Commonwealth v. Aiello, 675 A.2d 1278 (Pa.Super. 1996).
The Pennsylvania Supreme Court has stated that probable cause exists “where the facts and circumstances within the officer’s
knowledge are sufficient to warrant a person of reasonable caution in the belief that an offense has been or is being committed.”
Commonwealth v. Rogers, 849 A.2d 1185, 1192 (Pa. 2004) citing Commonwealth v. Gibson, 536 Pa. 123 (Pa. 1994).

In a matter that is factually similar to this one, the Pennsylvania Superior Court, in Thur, supra, found that probable cause exist-
ed where there was a head-on accident and the driver looked and smelled like he had consumed alcohol. Thur, 906 A.2d at 567.

In this matter, Officer Cook arrived at the scene of a one vehicle accident where the vehicle was found in the jersey barrier,
severely damaged. Defendant had blood-shot glassy eyes, and Officer Cook detected an odor of alcohol. Defendant admitted to con-
suming alcoholic beverages prior to operating his vehicle. These facts alone are sufficient to establish probable cause to request a
blood test. As such, there was no error in denying Defendant’s oral Motion to Suppress.
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Defendant’s second allegation of error challenges this Court’s admission of statements made by Defendant at the scene.
Defendant asserts that the corpus delicti rule prohibits admission of this statement.

Corpus delicti has been defined as a “rule designed to guard against the ‘hasty and unguarded character which is often attached
to confessions and admissions and the consequent danger of a conviction where no crime has in fact been committed.’”
Commonwealth v. Young, 904 A.2d 947, 956 (Pa.Super. 2006) (citations omitted). Further, “[t]he corpus delicti rule places the bur-
den on the prosecution to establish that a crime has actually occurred before a confession or admission of the accused connecting
him to the crime can be admitted.” Id. Significantly, ‘the Young Court stated, “the corpus delicti may be established by circumstan-
tial evidence.” Id.

A challenge to a Defendant’s admission by virtue of the corpus delicti rule is two-fold. “The first step concerns the trial judge’s
admission of the accused’s statements and the second step concerns the fact finder’s consideration of those statements.” Young,
904 A.2d at 956 (citations omitted).

Initially, it noted that Defendant did not object to admission of his statement at trial when the statement was proffered.
Defendant did not raise the issue of corpus delicti regarding his statements until the Commonwealth had rested. At that time,
Defendant made a Motion for Judgment of Acquittal and incorporated his argument regarding corpus delicti. As such, this Court
finds that the issue of admissibility of the statements made by Defendant at the accident scene is waived pursuant to Pennsylvania
Rule of Evidence 103. See also, Commonwealth v. Chambliss, 847 A.2d 115, 120 (Pa.Super. 2004).

Inasmuch as Defendant’s objection goes to consideration of the statement pertaining to the proof of corpus delicti beyond a rea-
sonable doubt when rendering a verdict, this Court believes that this argument was not waived and will address this aspect. In
order to establish corpus delicti in a DUI case, “the Commonwealth must show, either through direct or circumstantial evidence,
that [Defendant] drove or operated his vehicle while under the influence of alcohol.” Young, 904 A.2d at 956. After establishing
these facts, the Court may consider Defendant’s confession. Id. In this case, Officer Cook arrived on the scene of a one-vehicle acci-
dent. The vehicle in question was severely damaged, and Defendant had injuries consistent with being a driver of the automobile.
In addition, Defendant had an odor of alcohol and his eyes were red and glassy. Thus, there was sufficient evidence presented to
establish corpus delicti beyond a reasonable doubt so that Defendant’s admission was properly considered at in reaching a verdict.

For the foregoing reasons, this Court’s finding of guilt and denial of post-sentence motions should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Rodney Darryl Spencer

Composition of Jury Panel—Sufficiency—Causing an Accident

No. CC 200909961. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Reilly, S.J.—December 20, 2010.

OPINION
The defendant, Rodney Spencer, was found guilty in a jury trial of Accidents Involving Death or Personal Injury While Not

Properly Licensed. He was also subsequently convicted by the court of three summary offenses; 1) Driving While Operating
Privilege is Suspended or Revoked; 2) Vehicle Turning Left; and 3) Careless Driving. On June 9, 2010, the defendant was sentenced
to 18 months to 5 years confinement for the accident involving death or personal injury while not properly licensed conviction; and
30 days to 6 months confinement, consecutive, for the driving while operating privilege is suspended or revoked. Additionally, the
defendant was ordered to pay fines for each of the three summary convictions. The defendant has appealed the convictions. On
December 7, 2010, a concise statement of matters complained of on appeal, in accordance with Pa.R.A.P. Rule 1925(b) was filed.
In this statement defendant asserts that the trial court erred in denying the defendant’s objection during the jury selection process,
and that there was insufficient evidence to convict the defendant of the charge of accidents involving death or personal injury while
not properly licensed.

The case involved an accident which occurred on April 1, 2009, at approximately 11:00 a.m. on Route 65 in Edgeworth Borough.
At trial, the Commonwealth presented evidence through the victim, a police investigative witness, stipulations, and medical
records. The accident occurred on a dry, clear day with good visibility conditions wherein the defendant, attempting to make a left-
hand turn across traffic, struck the automobile driven by an 84-year-old woman going in the opposite direction. There was no dis-
pute that the woman had been severely injured in this accident.

The Commonwealth presented testimony from the 84-year-old woman, as well as Officer Paul Yonlisky of the Edgeworth
Borough Police Department. The 84-year-old victim testified that she was traveling straight and had proceeded through a green
light. It was stipulated that Officer Yonlisky qualified as an expert in accident reconstruction, based upon his educational training.
In his opinion based upon his observations of the vehicles, as well as his investigation, he concluded that the defendant was the
cause of the accident. During the course of the accident investigation the defendant had stated to the officer that he was driving,
and that he was attempting to make a left-hand turn across the other lanes of traffic. Additionally, he admitted that he did not have
a valid drivers license at the time, as it had been suspended.

The defendant initially complains that the trial court erred in denying the defendant’s objection to the jury selection process,
when the prosecutor exercised peremptory strikes which the defendant’s counsel asserted were racially motivated. A hearing was
conducted with regard to the jury selection, wherein the two African American’s on the panel were struck by the prosecution dur-
ing the selection process. It was established that the strikes were exercised for credible race neutral reasons. In an attempt to
accommodate the defendant’s concerns, the court had inquired with the jury staff as to whether any non-impaneled African-
American jurors were available as replacements on the panel. The court was informed that at that time all of the African-American
prospective jurors were impaneled possible jurors for selection in other cases proceeding at the same time. At that juncture the
defendant did not suggest or present any evidence of a systematic exclusion of blacks within the Allegheny County jury system,
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and the motion was properly denied. Commonwealth v. Hill, 727 A.2d 578 (Pa.Super. 1999), reargument denied, appeal denied, 747
A.2d 898, 561 Pa. 653.

Next, the defendant asserts that the evidence was insufficient to convict the defendant of the accidents involving death or per-
sonal injury while not properly licensed. The statutory section which describes this charge is as follows:

§ 3742.1. Accidents involving death or personal injury while not properly licensed

(a) Offense defined.—A person whose operating privilege was disqualified, canceled, recalled, revoked or suspend-
ed and not restored or who does not hold a valid driver’s license and applicable endorsements for the type and class of
vehicle being operated commits an offense under this section if the person was the driver of any vehicle and caused an
accident resulting in injury or death of any person.

(b) Penalties.–

(1) Except as otherwise provided in this section, any person violating subsection (a) commits a misdemeanor of the
second degree.

(2) If the victim suffers serious bodily injury or death, any person violating subsection (a) commits a felony of the
third degree.

75 Pa.C.S.A. § 3742.1

The facts presented were that the defendant was driving without a valid driver’s license due to its suspension. It was also stip-
ulated that the victim sustained serious bodily injuries as a result of this accident. Therefore, the only evidentiary question for the
jury was whether the defendant was the cause of this accident. It appears that the evidence presented by the Commonwealth and
inferences requested to be drawn therefrom which were presented to the jury, established this fact to the extent that the defendant
at least acted negligently as the term is defined at 18 Pa. C.S.A. § 302 (b) (4) . As such, credibility and concluding the facts was the
cornerstone of the fact finder’s duties. The determination submitted to the jury was based upon the facts, whether the prosecution
had proved the defendant’s guilt beyond a reasonable doubt.

All of the factors were placed before the jury for its consideration regarding the testimony and the weight to be placed there-
on. In a jury trial, the function of the fact finder is ‘to weigh conflicting evidence. Commonwealth v. Tumminello, 292 Pa.Super.,
437 A.2d 435 (1981). Additionally, the fact finder viewing the witnesses makes credibility determinations with regard to their tes-
timony. The fact finder is free to believe all, some, or none of the evidence presented. Commonwealth v. Miller, 555 Pa. 354, 724
A.2d 895, certiorari denied, Miller v. Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d 204 (1999). The number of witnesses
offered by one side or the other does not in itself determine the weight of the evidence. The fact finder determines the credibility
of witnesses presented and the weight of their testimony. Commonwealth v. Dunn, 424 Pa.Super. 521, 623 A.2d 347 (1993). In this
case the jury acting as the fact finder, found the testimony of the Commonwealth’s version of the witnesses sufficient to prove the
elements of causing an accident involving personal injury while not properly licensed beyond a reasonable doubt. As such, the
defendant was found guilty.

BY THE COURT:
/s/Reilly, S.J.

Date: December 20, 2010

Commonwealth of Pennsylvania v.
Raymont Walker

Pro Se Appeal—Homicide—Sufficiency

No. CC 200706204. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—January 3, 2011.

OPINION
On May 3, 2010, Appellant, Raymont Walker, was convicted by a jury of his peers of one count of Murder of the First Degree,

two counts of Aggravated Assault, one count of Criminal Attempted Homicide, one count of Possession of Firearm by a Minor and
one count of Criminal Conspiracy. On August 2, 2010, this Court sentenced Appellant to Life Without the Possibility of Parole. Post
sentence motions were denied on October 20, 2010 and Appellant filed a timely Notice of Appeal on October 25, 2010. Appellant
filed a Statement of Errors Complained of on Appeal on October 29, 2010.

MATTERS COMPLAINED OF ON APPEAL
Appellant essentially raises five issues on Appeal. First, Appellant asserts that the evidence was insufficient on all charges, due

to the lack of physical evidence and credible witnesses. (Statement of Errors to be Raised on Appeal, p. 2) Next, Appellant asserts
that the convictions were contrary to the weight of the evidence. Id. at 3. Appellant also alleges that the Court erred in admitting
reports from an absent witness. Ibid. Appellant alleges error in this Court’s instructing the jury that it may find Appellant guilty
of third degree murder as a conspirator or under accomplice liability. Id. at 4. Appellant lastly asserts that the previous judge erred
in denying numerous pretrial motions. Id. at 4.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. Kendall Dorsey testified that on December 23, 2006, while sitting on the

front porch with his friend Kevin Harrison, he saw Co-defendant Terrill Hicks shooting at him and at Harrison. (Transcript of Jury
Trial April 27-May 3, 2010, hereinafter Tr. 108-9) Dorsey saw Appellant standing with Hicks. (Tr. 109) Dorsey scurried into the
house and avoided injury, but Harrison was shot and killed shortly thereafter. (Tr. 109-10)

Dorsey testified that a few days earlier he was at his friend John McDonald’s house. (Tr. 97) He heard a knock on the door.
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Another friend, Michael Harris, answered the door. Immediately, Terrill Hicks attempted to pull Harris out of the house. Ibid. The
attempt was unsuccessful as Harris was able to close the door. (Tr. 98) Dorsey testified that he went upstairs, looked out a window
and observed Appellant and Hicks in the street holding pistols. Ibid.

Dorsey testified that he encountered Hicks the following day, the day before the shooting. Hicks said that he had been robbed,
and that he thought that Dorsey, Harris and Harrison did it. (Tr. 100) Dorsey said he did not rob Hicks. Ibid. 

The next day, the day of the murder, Dorsey testified that Hicks and Walker drove up to Dorsey and Harrison while they were
walking a dog. Hicks and Walker exited the car, and Walker said, “Where is Mike [Harris] at?” (Tr. 102) Dorsey observed that both
Hicks and Walker had weapons. (Tr. 103) Dorsey and Harrison lied, denying that they knew Harris’ location, and eventually Hicks
and Walker got back in their car, a white Impala, and left. (Tr. 104)

Dorsey testified that he and Harrison immediately returned to Harrison’s house, where Harris was. Ibid. Dorsey noticed the
white Impala circling the house, the same car in which he had just seen Hicks and Walker. Ibid. He safely entered the residence
but eventually went outside to the front porch with Harrison to smoke a cigarette. (Tr. 105-6) Dorsey told Harris not to join them
on the porch because Hicks and Walker were looking for him. (Tr. 106) Hicks and Appellant approached the house. Hicks fired
approximately ten shots, killing Kevin Harrison.

John McDonald testified similarly to the incident at his house. McDonald said that he encountered Hicks at a gas station the
day before Hicks came to his house. McDonald said Hicks was upset because he had been robbed. (Tr. 192) Hicks did not know
who had robbed him. Ibid.

McDonald said that, on the following day, Hicks attempted to forcibly remove Harris from McDonald’s home when Harris
answered the door. (Tr. 190) The day after, Hicks and Walker came to his house again. (Tr. 191) By that point, Hicks had become
convinced that Harris, Harrison and a third individual nicknamed “Dee” had robbed him. (Tr. 192-3) Hicks told McDonald that he
was looking for the people that he thought had robbed him, and if Hicks found them, either they would get hurt or someone would
die. (Tr. 196) Walker added that what the robbers had done “wasn’t cool” and that he “was going to ride with [Hicks,]” his best
friend. (Tr. 199) McDonald, an army sergeant with eight years of military experience, recognized the gun Hicks was carrying as a
“Glock 45.” (Tr. 196)

Michael Harris testified that he was inside the house on the couch in the front living room when the shots were fired. (Tr. 240)
He heard the shots hit the house, so he moved to the floor and exited toward the rear of the house. He also reiterated that Hicks
had attempted to pull him out of the residence of McDonald the day before the shooting. (Tr. 239)

John Betarie, a Homestead police officer, testified that he recovered six shell casings at the scene of the shooting where Dorsey
said Hicks was standing, and three additional projectiles from the kitchen floor. (Tr. 86) These shell casings were sent to the crime
lab far analysis. Ibid. Dr. Robert Levine, a forensics expert at the crime lab, testified that the 45 caliber casings found at the scene
were all from the same weapon. (Tr. 347)

Dr. Abdulrezak Shakir, a forensic pathologist with the Allegheny County Medical Examiner’s Office, conducted the autopsy of
Kevin Harrison. (Tr. 357-8) Dr. Shakir stated that Harrison was shot three times. (Tr. 358) He concluded that Harrison died as a
result of a gunshot wound to the head, and ruled the manner of death as homicide. (Tr. 362)

DISCUSSION
With regard to the first issue on appeal, the Superior Court set forth the following standard:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and sub-
stitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact[,] while passing upon the credibility of witnesses and the weight of the evidence produced, is free to
believe all, part or none of the evidence.

Com. v. Bruce, 916 A.2d 657, 661 (Pa.Super. 2007) (citation omitted)

Appellant alleges that the evidence was insufficient based on the lack of physical evidence and the lack of credible witness tes-
timony. This Court disagrees with both premises. An eyewitness identified Hicks as the shooter and identified Appellant as being
with Hicks. While the witness acknowledged lying to the shooter about Harris’ whereabouts, his statements regarding the shoot-
ing were corroborated by other witnesses and physical evidence. Witnesses testified as to motive: that Hicks believed that
Appellant and two others robbed him, and he wanted revenge. A few days earlier, Hicks tried unsuccessfully to pull Harris into
the street, presumably to exact revenge. Then later Hicks and Walker went looking for Harris. The white Impala they had been
using was observed circling Harris’ residence. Later, Dorsey observed Hicks and Walker across the street from Harris’ residence
with a gun. Hicks shot at the house and at Harrison, killing him. The angle of the bullets were consistent with the direction where
Hicks was observed to be standing with Appellant. The casings all matched one weapon, a 45 caliber. A witness familiar with
weapons had earlier observed Hicks with a 45 caliber weapon. At all times Appellant was with Hicks, his self-described best friend.
Appellant made a statement that he was going to “ride” with Hicks, a statement which, given the context, easily could be interpret-
ed beyond its literal meaning. Given the totality of circumstances, it was not error for the jury to find Appellant guilty.

Defendant’s next issue, that the verdict was against the weight of the evidence, is equally meritless. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed
to the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an
abuse of discretion.... The test is not whether the court would have decided the case in the same way but whether the
verdict is so contrary to the evidence as to make the award of a new trial imperative so that right may be given anoth-
er opportunity to prevail.
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Com. v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Com. v. Marks, 704 A.2d 1095, 1098 (Pa.Super. 1997) (citing Com. v.
Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant again alleges the lack of credible testimony and physical evidence. As outlined above, the trier of fact is free to deter-
mine the credibility of witnesses and the verdict in this case does not shock one’s conscience to the extent that a new trial would
be warranted.

Turning to other allegations of error, Appellant objects to the introduction of Detective Ladley’s reports in his absence.
Detective Ladley was involved in the investigation of this case. (Tr. 8) He retired prior to the case proceeding to trial and was not
on the Commonwealth’s witness list. Ibid. If Appellant wanted Detective Ladley available for trial, Appellant could have subpoe-
naed him. Of the forty-eight Commonwealth exhibits entered into evidence, none are police reports authored by Detective Ladley.
In fact, he did not author any of the police reports. (Tr. 10) Other officers, however, were available to testify to each of the reports.
Ibid. Therefore, Appellant suffered no prejudice by Detective Ladley’s absence. 

Appellant also objects to a third degree murder jury charge under conspirator or accomplice liability. As the Pennsylvania
Supreme Court has made clear:

When reviewing a challenge to part of a jury instruction, we must review the jury charge as a whole to determine if it
is fair and complete. A trial court has wide discretion in phrasing its jury instructions, and can choose its own words
as long as the law is clearly, adequately, and accurately presented to the jury for its consideration. The trial court com-
mits an abuse of discretion only when there is an inaccurate statement of the law. Commonwealth v. Jones, 954 A.2d
1194, 1198 (Pa.Super. 2008) (citation omitted). 

Com. v. Baker, 963 A.2d 495, 507 (Pa. Super 2008)

This Court accurately stated the law in its charge to the jury on co-conspirator or accomplice liability.

In its essence, a conspiracy is an agreement to commit a crime. Commonwealth v. Baskerville, 452 Pa.Super. 82, 681
A.2d 195, 201 (1996). Circumstantial evidence, including the conduct and relation of the parties, is relevant to whether
people are conspirators. Id. Each co-conspirator is liable for the actions of the others if those actions were in further-
ance of the common criminal design. Id. Additionally, even where an individual conspirator does not contemplate
killing the victim, the killing is not beyond the scope of the conspiracy if the killing is a natural and probable conse-
quence of a co-conspirator’s conduct. Id. As such, the members of the conspiracy can be held liable for the killing. Id.

Com. v. King, 990 A.2d 1172, 1178 (Pa. Super 2010)

Furthermore, this issue is moot in that Appellant was convicted of first degree murder, not third degree murder. Therefore, any
error as to a third degree murder charge, to the extent such an error exists, was harmless.

Finally, Appellant alleges that the pretrial motions court abused its discretion in denying three motions. As these motions were
presented to another judge, this Court did not hear the evidence or make decisions about the credibility of witnesses. As such, and
in accordance with Pa.R.A.P. 1925(a), this Court shall instead specify the place in the record where the trial court judge who heard
the motions gives reasons for his Orders.

In regards to the Motion to Transfer Jurisdiction, this Court points to the transcript of the hearing on July 16, 2008, specifical-
ly pages 4-5. Regarding the Petition for Habeas Corpus, this Court cites to the transcript dated February 4, 2010, specifically page
4. Regarding the Motion In Limine, this Court cites to the transcript dated February 4, 2010, specifically pages 20-21, and 25.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/RANGOS, J.

Michelle L. Clark v.
Charles E. Lawrence

Child Support—Remand Hearing—Retroactivity
OPINION

1. The record established that Mother filed a Complaint in Support in 2000; but, Father’s whereabouts were unknown until 2004
and the case was not scheduled for hearing until March, 2009.

2. At the March, 2009 hearing Father contested paternity. The case was then scheduled to review the paternity results and estab-
lish support; however, Mother and only Father’s counsel appeared at that hearing. The Hearing Officer denied Father’s attempt to
participate by telephone because a proper prior request had not been submitted.

3. The Hearing Officer established support with a retroactivity date of March, 2009 on the grounds that: the case had not been
pursued timely; the arrears would have been extremely high had an earlier date been used and there was no evidence as to Father’s
earnings back to 2000. Father filed exceptions.

4. Despite finding that the Hearing Officer properly denied Father’s request to testify by telephone, the Court remanded for a
de novo hearing. At that hearing where Mother and Father both participated, a different Hearing Officer found the retroactivity
date to be May 2000; that Father failed to meet his burden to rebut the presumption that the initial complaint filing date was appro-
priate and increased Mother’s net earnings.

5. Father filed exceptions to this recommendation stating that the grant of the de novo hearing (as a result of which the retroac-
tivity date was moved 9 years) was an error. The Court held that pursuant to Pa. R.C.P. 1910.12 it did have authority after argu-
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ment on exceptions, to “enter an appropriate Order.”

6. Because Father’s original exceptions raised his inability to participate in the first hearing, where Mother did present her evi-
dence, it was only appropriate to remand so that both parties could fully participate. Due process required full participation by
both parties in the remand proceeding.

7. Further, Father’s testimony supported the retroactive application of the support order because his income history was put on
the record.

8. The use of the date of filing of the complaint as the effective date for a support order as set forth at Pa. R.C.P. 1910.17(a) is
intended to alleviate the hardship caused by the delay in litigation: the longer the delay, “the more apropos retroactivity becomes.”

9. The Hearing Officer found Mother’s testimony regarding her attempts to locate Father credible. The Court relying on
Christianson v. Ely, 838 A.2d 630, 636 (Pa. 2003) reasoned that estoppel and laches and even a substantially large arrears figure,
fail to trump the right of the child to support, and are not sufficient arguments to rebut the presumption of retroactivity to date
of filing.

(Hilary A. Spatz)
Alida J. Kornreich for Plaintiff.
Joel M. Dresbold for Defendant.
No. FD 00-004450-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—October 7, 2010.

OPINION OF THE COURT
Defendant Charles E. Lawrence [“Father”] appeals from this Court’s July 14, 2010 Order. That Order dismissed Father’s excep-

tions from a hearing officer’s recommendation following a support hearing.

Background and Procedural History
Plaintiff Michelle L. Clark [“Mother”] and Father are the parents of one minor child, Daivonne [d.o.b. 3/1/93]. On May 23, 2000,

Mother filed a support complaint against Father. At that time, Father’s location was unknown to Mother or this Court. Apparently,
the support department located Father in 2004, but for reasons unknown the case was never scheduled. Unaccountably, in March
2009, the case finally was scheduled.

At the May 13, 2009 hearing, Father appeared by telephone and contested paternity. The case was scheduled for September 14,
2009 to review the paternity results and establish support.

At the September 14, 2009 hearing, Mother appeared before Hearing Officer Marlene Ashton, Esquire. Father’s counsel
appeared. Father attempted to appear via telephone, but the hearing officer did not allow Father’s telephone participation because
Father did not timely submit the proper paperwork. The hearing officer made findings concerning the parties’ incomes, and cal-
culated Father’s support obligation using March 13, 2009 as the retroactivity date. 9/14/09 Rec. The hearing officer chose that
retroactivity date for three stated reasons: the case was not pursued in a timely manner; high arrears would result from using the
date of filing as the retroactivity date; and there was little or no evidence concerning Father’s earnings from 2000 to present. Id.

On October 2, 2009, Father filed exceptions to Hearing Officer Ashton’s recommendation. Father argued that the hearing offi-
cer erred by not allowing Father to testify via telephone and that the lack of Father’s testimony meant that the hearing officer did
not consider Father’s other children, Father’s expenses, or Father’s information concerning Mother’s earning capacity. Mother
opposed Father’s exceptions. Mother also requested that, in the event that a remand was ordered, any hearing be de novo.

In a January 25, 2010 Order, this Court held that the hearing officer had properly applied the rule regarding telephone testimo-
ny. However, out of an abundance of process, this Court remanded the case and granted a de novo hearing to allow Father to testify.

On March 12, 2010, the remand hearing was held in front of Hearing Officer Gary Gilman, Esquire. (Hearing Officer Ashton
had retired, so she could not conduct the remand hearing.) Hearing Officer Gilman found the retroactivity date to be the date of
filing - May 22, 2000. The hearing officer found that Father did not meet his burden to rebut the presumption that date of retroac-
tivity is the date of filing. 3/12/10 Rec. at 1-2. The hearing officer did find Mother to have a higher income than was found at the
previous hearing. Id. at 2-3. The hearing officer used Father’s income information to determine Father’s income for support for
2000 through 2009. Id. at 3-4.

On March 30, 2010, Father filed exceptions to Hearing Officer Gilman’s recommendations. Father alleged that it was error to
allow a de novo hearing and to permit reconsideration of retroactivity. On July 14, 2010, this Court dismissed Father’s exceptions.

On August 11, 2010, Father filed a Notice of Appeal. On August 19, 2010, this Court ordered Father to file a concise statement
of errors complained of on appeal, pursuant to Pa. R.A.P. 1925 (b). On August 26, 2010, Father timely filed his concise statement.
On September 29, 2010, Father filed an Amendment to Defendant’s Concise Statement of Matters Complained of on Appeal.

Issues Raised on Appeal
In his Pa. R.A.P. 1925 (b) Statement, Father averred as follows:

1. The lower court erred by allowing re-litigation on the issue of retroactivity of arrears when the Plaintiff had waived
the issue of retroactivity by not filing exceptions or cross-exceptions on that issue.

2. The lower court erred in allowing a hearing de novo when a rehearing on support is allowed only on issues for which
exceptions are taken.

3. The lower court erred in allowing Hearing Officer Gilman to reconsider the recommendation of Hearing Officer
Marlene Ashton that the arrears should be retroactive to March 13, 2009, as Hearing Officer Ashton did not abuse her
discretion and adequately explained the reasons the retroactivity date should be March 13, 2009.

4. The lower court erred in sustaining Hearing Officer Gary Gilman’s recommendation that the arrears should be
retroactive to May 22, 2000, as the Defendant, whose whereabouts could have been ascertained through any reason-
able search, was not served the Complaint until March 13, 20091 and had no knowledge or control over the case.

Discussion and Analysis
Father’s first three issues on appeal all relate to whether or not it was appropriate for this Court to order a de novo hearing.
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Father argues that a de novo hearing was inappropriate because the remand hearing should have dealt only with issues raised in
exceptions and because the original decision on arrears was not an abuse of discretion.

The crux of the matter is the question of whether a de novo hearing was appropriate. If it was, then the issue of retroactivity
was something that the hearing officer could consider. If it was not, then retroactivity was res judicata and the hearing officer could
not have changed it.

Allegheny County follows Pa. R.C.P. 1910.12 for support hearings, exceptions and remand hearings. Rule 1910.12 does not speak
to the kind of remand hearing that should be held following exceptions. It says only that, after argument, the court shall “enter an
appropriate final order.” It also says that any matter not covered in exceptions is deemed waived. The language would indicate that
a de novo review is not contemplated.

However, in the instant case, a de novo remand was necessary. Father’s dispute with the first hearing was his inability to par-
ticipate. If the remand hearing was not de novo, then Mother would be prejudiced. At the first hearing, Mother presented her evi-
dence. However, since Father did not present his, Mother could not respond to Father’s evidence. If, at the second hearing, Father
was allowed to present evidence, but Mother was not, Mother would be precluded from fully developing all evidence that she
deemed responsive to Father’s. Father would have had the opportunity to hear Mother’s case in full and to prepare appropriately,
but Mother would have had no ability to rebut Father’s case, except in cross-examination of Father. Once there is the decision to
allow Father to participate in a new hearing, Mother must be given the same opportunity. A hearing is not a hearing unless both
parties can tango.

Also, Mother was given leave to argue for a de novo remand and a reconsideration of retroactivity. Rule 1910.12 states that mat-
ters not covered in exceptions are deemed waived unless that party is given leave to file additional exceptions. In the instant case,
Mother’s attorney briefed the retroactivity issue, and it was part of the exceptions argument. Given that Father was aware that
Mother would be addressing the issue and participated in the exceptions argument, Father was on notice that retroactivity and the
demand for a de novo remand hearing were under consideration by the Court.

Even if Mother did not raise retroactivity in cross-exceptions, she may still raise it in a de novo hearing. In the Zadori case, the
mother did not raise the issue of spousal support in her exceptions. Zadori v. Zadori, 661 A.2d 370, 373 (Pa. Super. 1995). However,
the trial court found that, in affording the mother due process, her failure did not cause a waiver of her request for spousal sup-
port in the de novo hearing before a hearing officer. The trial court was affirmed. Id. There are differences between Zadori and
the instant case. In Zadori, the exceptions challenged an interim support order, and the de novo hearing was the first record pro-
ceeding. Nonetheless, the principle remains the same. If Mother was not allowed to fully participate in the remand hearing, she
would be denied due process of law.

Even apart from the due process argument, it was appropriate for the hearing officer to reconsider retroactivity. The first hear-
ing officer did not grant retroactivity back to date of filing because, at least partially, there was a lack of information about Father’s
earnings from date of filing to present. That lack of information existed because Father did not participate in the hearing. Once
Father participated, at least part of the reason for the first hearing officer’s decision on retroactivity no longer existed.

Essentially, Father wants to have his cake and eat it too. Father wanted to participate in the hearing. When that was granted,
Father wanted to allow only his testimony and to preclude Mother from fully participating. Father does not complain that Hearing
Officer Gilman reconsidered and increased Mother’s income for support. There was simply no fair and equitable way to allow
Father to testify in the remand hearing without a de novo hearing that also allowed Mother to participate fully.

Father’s other allegation of error was that Hearing Officer Gilman should not have set arrears back to date of filing when Father
did not know about the support complaint. A support order “shall be effective from the date of the filing of the complaint ... unless
the order specifies otherwise.” Pa. R.C.P. 1910.17 (a). Using the date of filing as the retroactivity date is intended to “alleviate the
hardship on a party entitled to support” who may suffer from delay caused by litigation of the case. Crawford v. Crawford, 633 A.2d
155, 163 (Pa. Super. 1993). The longer the delay, “the more apropos retroactivity becomes.” Id. The burden of proof to rebut the
presumption of retroactivity lies with the party seeking a retroactivity date other than the date of filing. Christianson v. Ely, 838
A.2d 630, 636 (Pa. 2003)

The Christianson case is instructive. In that case, the mother filed three support complaints: one in 1988, one in 1997 (which
was withdrawn), and one in 1999 (which finally resulted in a support order). Id. at 635. The mother argued that retroactivity should
go back to the original support complaint in 1988, and the father argued for retroactivity to the 1999 complaint. Id. The Court dis-
missed the father’s claims of laches and estoppel as baseless. Id. at 637. Further, the Court found that, although using the 1988 com-
plaint would result in $87,000 in arrears for the father, the amount was not prejudicial. Id. The Court held that any dilatory con-
duct by the mother could not infringe upon the right of the child to support. Id. at 638.

The record supports Hearing Officer Gilman’s conclusion about the date of retroactivity. The hearing officer found Mother
credible in her testimony about her attempts to find Father. 3/12/10 Rec. at 2. Even if Mother had engaged in dilatory conduct,
Christianson holds that this would not affect the child’s right to support.

Father claimed that he would be prejudiced by the high arrears if retroactivity were set to the 2000 complaint. The hearing offi-
cer set the arrears at $48,262, but set Father’s monthly payment on arrears at $50. Under the Christianson case, the arrears alone
are not enough to prejudice Father. As the hearing officer noted, the arrears amount is not unusually high. 3/12/10 Rec. at 2.

Unfortunately, this is a case where the court system dropped the ball. Mother provided all the necessary information to find
Father, but the system did not do anything with it. Father knew he had a child that he was not supporting. The child should not bear
the burden of the court system’s failure to find Father sooner.

BY THE COURT:
/s/Wecht, A.J.

1 The portion in italics reflects the change between Father’s August 26, 2010 concise statement and the September 29 amended con-
cise statement. The August 26, 2010 concise statement mistakenly listed May 22, 2000.
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Marc Kirschner, in his capacity as the Liquidation Trustee
of Le-Nature’s Liquidation Trust v.

K&L Gates LLP; Sanford Ferguson, Pascarella & Wiker, LLP and Carl A. Wiker
Pension—Legislative Action Necessary to Modify Pension Obligations—Second Class City Code

No. GD 09-015557. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—February 28, 2010.

OPINION
AND ORDER OF COURT

The preliminary objections of K&L Gates LLP and Sanford Ferguson (“K&L”) and the preliminary objections of Pascarella &
Wiker, LLP and Carl A. Wiker (“Pascarella”) seeking dismissal of each count within Plaintiff ’s First Amended Complaint are the
subject of this Opinion and Order of Court.

The facts, as set forth in the Amended Complaint, are as follows:
This litigation arises out of the CEO’s looting of Le-Nature’s (a Delaware corporation) that led to an involuntary bankruptcy pro-

ceeding instituted in the United States Bankruptcy Court for the Western District of Pennsylvania. In the bankruptcy proceeding,
the Court created the Le-Nature’s Liquidation Trust which holds all assets and property of Le-Nature’s, including any causes of
action possessed by Le-Nature’s. Plaintiff (Marc Kirschner) was appointed Trustee of this Trust.

Le-Nature’s was founded in 1992 by Gregory J. Podlucky (“Podlucky”). Within a year of its formation, Le-Nature’s produced a
line of beverage products that included ice tea, lemonade, and juice-based drinks.

From the date of the formation through the institution of the bankruptcy proceedings, it appears that Podlucky was the sole
shareholder of the company’s common stock; he also served as its chief executive officer until days before the institution of the
bankruptcy proceedings.

In 2000 and 2002, Le-Nature’s issued shares of convertible preferred stock that were purchased by three investment funds. The
certificates governing these shares granted to the holders of these shares the right to appoint directors to the Board, to approve all
capital expenditures, and to compel a sale of Le-Nature’s by no later than September 2006.1

After 2002, the corporation consisted of two groups of equity holders: Podlucky (who was looting the company) and the investors
(holders of the preferred stock).

In August 2003, Le-Nature’s outside auditor (Ernst & Young) was conducting a routine quarterly review of Le-Nature’s finances.
The review included a meeting with Le-Nature’s chief financial officer, chief administrative officer, and vice president of admin-
istration. At this meeting, held on August 13, 2003, each stated that he or she had serious concerns about the accuracy of Le-
Nature’s sales figures.

On the next day, each of these persons submitted letters of resignation. In these letters, they expressed concern about the man-
ner in which the business was being conducted. In his letter, the chief financial officer stated that Podlucky made it impossible for
him to discharge his duties to the company because Podlucky maintained almost absolute control over the company’s detailed
financial records and denied him access to the documentation supporting the company’s general ledger.

At the time of his resignation, the chief financial officer provided one of the independent directors with a list of his concerns.
In addition, he informed the audit partner of Ernst & Young of the resignation letters.

The minority directors immediately discussed the need for an investigation. Thereafter, on August 22, 2003, Ernst & Young sent
a letter advising Le-Nature’s that Ernst & Young could not be associated with any financial statements until the allegations in the
resignation letters were investigated by independent counsel.

On August 26, 2003, Le-Nature’s Board of Directors consented to the creation of a Special Committee to conduct an investiga-
tion into the allegations and circumstances of the resignation of the three senior financial managers. The Special Committee which
the Board created was composed of the three nonemployee directors on the Board who represented the interests of the minority
shareholders. None was an employee.

The resolution creating the Special Committee authorized the Committee to hire legal counsel and accountants to assist in the
investigation. On August 28, 2003, the Special Committee retained K&L to investigate the circumstances that led to the resignation
of the three senior financial managers. Lead counsel was Sanford Ferguson, a defendant in these proceedings.

The terms of the engagement are set forth in a letter dated August 28, 2003 from Mr. Ferguson to the Chair of the Special
Committee attached to Plaintiff ’s Amended Complaint as Exhibit A. The relevant portion of the letter reads as follows:

You have asked us to represent the Special Committee (“Special Committee”) of Outside Directors of Le-Nature’s Beverages,
Inc. (“Company”) in connection with a review of the circumstances attendant upon the recent resignation of three members of the
finance staff of the Company.

It is our Firm’s practice to confirm in writing the identity of any Client whom we represent, the nature of our undertaking on
behalf of that client and our billing and payment arrangements with respect to our legal services.

We understand that we are being engaged to act as counsel for the Special Committee and for no other individual or entity,
including the Company or any affiliated entity, shareholder, director, officer or employee of the Company not specifically identi-
fied herein. We further understand that we are to assist the Committee in investigating the facts and circumstances surrounding
the aforementioned resignations and assist the Special Committee in developing any findings and recommendations to be made to
the full Board of the Company with respect thereto. The attorney-client relationship with respect to our work, including our work
product, shall belong to the Committee. Only the Committee can waive any privilege relating to such work.

Our firm currently represents Star Associates in connection with a contract dispute with the Company. This matter is substan-
tively unrelated to the scope of the work of the Special Committee. We believe that our ongoing representation of Star Associates
will not adversely affect our exercise of independent professional judgment on behalf of the Special Committee. Nonetheless, we
will establish a “Chinese Wall” between those of our personnel working on the Star Associates matter and those working on the
Special Committee matter. In view of the ongoing duties of loyalty we would owe to both Star Associates and the Special Committee,
we wish to confirm at the outset of our engagement by the Special Committee that you concur with our conclusions set forth above
and that you waive any potential or actual conflict of interest relating thereto. Amended Complaint, Ex. A at 1-2.

K&L selected P&W, an accounting firm, to assist in the investigation. Exhibit B to Plaintiff ’s Amended Complaint is a September
12, 2003 retention letter from a partner of the accounting firm to Mr. Ferguson. The second paragraph of the letter sets forth P&W’s



page 64 volume 159  no.  5

understanding of its role:

UNDERSTANDING OF P&W’s ROLE
It is understood that P&W is being retained to assist K&L as a financial expert related to the special investigation of
certain transactions involving LeNature’s, Inc. (“LeNature’s”). P&W shall provide general consulting, financial,
accounting, and investigative or other advice as requested by K&L to assist it in rendering legal advice to LeNature’s.
Acting as a consultant to counsel, we understand that all work and communication relating to this engagement are
expected to be confidential and privileged and will be so treated unless otherwise directed by you, or required by law
or court order.

Payment for P&W’s services is governed by the following provision in the September 12, 2003 letter:

P&W will render monthly invoices to K&L. K&L will then include our charges as part of its regular monthly invoices
to LeNature’s. We understand that under the terms of K&L’s engagement by LeNature’s, K&L’s invoices are payable
within thirty days of submission. We reserve the right to cease all work if any K&L invoice to LeNature’s becomes past
due, without regard to the status of our services or any related procedures. K&L will promptly pay our invoices as the
funds therefore are received from LeNature’s. It is understood that K&L will not be otherwise responsible for pay-
ment of fees and expenses to P&W, as such responsibility ultimately rests with Le-Nature’s, Inc. Amended Complaint,
Ex. B at 1-2.

The Amended Complaint sets forth factual allegations that would, if proven, establish that at the time of the investigation, the
improper activities which the three former senior financial officers suspected to be taking place were, in fact, taking place.
However, K&L did not discover the misconduct of Podlucky because its investigation fell below an acceptable standard of care for
many reasons, including the narrowing of the scope of the investigation to less than what was required, reliance on uncorroborat-
ed explanations offered by Podlucky, the failure to demand backup writings (which were, in fact, nonexistent), and the failure to
obtain bank account statements from Le-Nature’s bank.

K&L furnished its Report, dated December 8, 2003, to the Special Committee.2 On December 9, 2003, the Special Committee
sent the Report, along with a covering Memo, to the Board of the Directors. This Memo (Exhibit D to Plaintiff ’s Amended
Complaint) reads as follows:

The Special Committee of the Board of Directors of Le-Nature’s Inc. (“Le-Nature’s” or the “Company”) hereby submits
the report attached herein prepared by the Committee’s Counsel, Kirkpatrick and Lockhart LLP (“K&L”) and its finan-
cial consultants Pascarella & Wiker, LLP (“P&W”).

The Special Committee was formed in August 2003 to investigate certain specific business transactions identified by three
former Company employees (the “Employees”), all of whom resigned in mid-August 2003. The Special Committee con-
sists of two outside directors who are representatives of the SW Pelham Fund, L.P. (“Pelham”) and one director repre-
senting George K. Baum Merchant Banc, LLC. (“Baum”).

Upon the advice of Counsel, the Committee limited the scope of its investigation to seven specific transactions iden-
tified by the Employees as areas of concern and that could potentially impact the Company’s financial statements.
The Committee did not examine any underlying motives of the Employees, their relationship to other members of sen-
ior management, the Employees’ job performance or their respective competencies in performing their specific job
functions.

The Committee is pleased to report that K&L and P&W “found no evidence of fraud or malfeasance with respect to any
of the transactions reviewed by it. Further Counsel found no evidence which suggests that the transactions identified by
the Former Employees as being of concern had not been properly reported on Le-Nature’s financial statements”. This sec-
ond finding is subject to a review by Le-Nature’s independent auditors on two of the transactions: 1) a barter transaction
described in Section IV (F)(3) of the attached report and 2) the accounting of a settlement payment with one of its ven-
dors described in Section IV (B) of the report.

In the course of its review, Counsel uncovered some weaknesses in Le’Nature’s management structure, specifically in the
areas of segregation of duties and supporting documentation that need further review by the Board of Directors. Since
the initial investment made by Pelham and Baum, the Company has augmented its senior management. The Company has
completed its plant build out, added bottling manufacturing capabilities and expanded its sale and marketing expertise.
The Special Committee has noticed an “esprit de corps” among current senior management in the aforementioned job
areas. This same mindset, however, must extend to mangers in the finance department.

K&L recommends the following:

• A segregation of duties particularly in the areas of equipment purchases, tea leaf purchases and Bulk Tea Product
Sales

• Adopting standards of supporting documentation and implement procedures to ensure that the documentation stan-
dards are consistently followed.

• The appointment of a permanent CFO and controller. These employees would be the architects for improving Le-
Natures financial infrastructure. A profile for the type of individuals needed and their specific duties can be found in
Section, (C) of the report.

• Formation of Audit & Compensation Committees consisting of independent directors

• Establish segment reporting for Bulk Tea Sales and Ready-to-Drink Products

• Have greater familiarity with the financial condition of any of its vendors, specifically: Pollinger and Ritz Foods.

The Committee concurs strongly with all the recommendations outlined above.
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We look forward to talking with the full Board of Directors on these recommendations and other findings of fact as
soon as possible and to work with the Company in addressing the issues raised herein.

This Memo is an accurate summary of the Report. The first paragraph of the Report under Section V, Conclusions &
Recommendations, reads as follows:

Counsel found no evidence of fraud or malfeasance with respect to any of the transactions reviewed by it. Further,
Counsel found no evidence which suggests that the transactions identified by the Former Employees as being of con-
cern had not been properly reported on Le-Nature’s financial statements, subject to a review by Le-Nature’s independ-
ent auditors of (i) the accounting for the barter transaction described in Section IV(F)(3) above, and (ii) the extent to
which the CCC settlement payments described in Section IV(B) above should be allocated between an amount (for the
fair value of the equipment) and an expense (if, and to the extent that, the payments to CCC exceeded the fair value
of the asset acquired). Amended Complaint, Ex. C at 30.

Thereafter, under the same heading, the Report contains three and a half pages of remedial actions that should be taken because
of weaknesses in Le-Nature’s management structure.

Plaintiff alleges that because K&L failed to discover the massive fraud, Podlucky was now armed with a clean bill of health that
allowed him to continue looting the company, increasing its debt, and wasting funds on unnecessary transactions resulting in total
damages of more than $500 million. At ¶3 of its Amended Complaint, plaintiff alleges that in 2002 the company reported net sales
of more than $135 million while the actual net sales were less than $2 million.

In May 2006, the minority shareholders–represented by the independent directors on the Board–initiated an action in Delaware
Chancery Court (George K. Baum Capital Partners, L.P. v. Le-Nature’s Inc., Civil Action No. 2158-N) (Del. Ch. 2006)) against Le-
Nature’s and its four inside directors in order to prevent Le-Nature’s from building a facility in Florida.3 In October 2006, the
minority shareholders learned of an apparent forgery which led to the appointment of a custodian to operate the company on
October 27, 2006. Within days, the custodian uncovered massive fraud that K&L should have uncovered.

On November 1, 2006, several of Le-Nature’s creditors initiated involuntary liquidation proceedings under Chapter 7. On
November 3, 2006, the custodian converted the proceeding to a Chapter 11 proceeding. On November 13, 2006, Le-Nature’s remain-
ing plant was closed and production never resumed.

Plaintiff alleges that if K&L had competently discharged its duties and obligations, Podlucky’s massive looting would have
ended in late 2003 or early 2004 because the independent directors would have obtained a court order closing down the company.
The company would then have been liquidated as a failed company with significant assets.

In summary, this is a lawsuit instituted on behalf of the creditors of Le-Nature’s. In Plaintiff ’s Brief in Opposition to the
Preliminary Objections of Defendants K&L Gates, LLP, Sanford Ferguson, Pascarella & Wiker LLP, and Carl A. Wiker (“Plaintiff ’s
Brief”) at 41-42, plaintiff identifies the creditors as the sole or primary beneficiaries of any recovery. Plaintiff characterizes these
creditors as the victims of the acts of the corrupt CEO and avers that recovery by the Trustee will increase the assets available to
the creditors. Plaintiff contends that barring his claim would harm these innocent parties while protecting the professionals whose
inexcusable misconduct caused enormous harm to the company.

I. PRELIMINARY OBJECTIONS OF K&L

A. COUNT I–PROFESSIONAL NEGLIGENCE
Plaintiff ’s first cause of action against K&L seeks recovery based on professional negligence. For two reasons, I am dismissing

this cause of action: the absence of any obligations owed to “the corporation” and the absence of any losses.

1. NO ATTORNEY-CLIENT RELATIONSHIP
Plaintiff contends that K&L formed an attorney-client relationship with Le-Nature’s; thus, the law firm owed an obligation to

this corporation to exercise ordinary skill, care, and diligence in conducting the investigation. According to plaintiff, the investi-
gation of possible mismanagement was being conducted by the Special Committee for the benefit of the corporation.

Plaintiff would liken this case to the situation in which information has come to the attention of the Board of Directors that a
vice president in charge of the company’s expansion in India may be purchasing property for the company at very inflated rates
from sellers controlled by her relatives. The company appoints a special committee of three directors to conduct an investigation
and report the results to the entire board. The committee hires a law firm with an office in India which fails to discover that the
vice president is engaging in such activities. Three years later, it is discovered that she has been engaging in such conduct. During
this three-year period, the company overpaid an additional $11 million in twelve transactions.

In this instance, I would find no merit to the position that K&L is taking in this case, that the only party that may sue is the sub-
committee (which will never experience any losses). It would not matter that the engagement letter used language similar to the
language of the engagement letter used in this case. A law firm cannot include language in an engagement letter that will immu-
nize the firm from liability for malpractice.4

In this hypothetical, the alleged misconduct impacted each shareholder; no shareholder was involved in the misconduct; and
the law firm knew that it was being retained to protect each shareholder from future misconduct. Thus, the corporation is an enti-
ty that may bring a malpractice action to recover losses sustained from the law firm’s failure to discover the fraud.

The present case is very different from my hypothetical. In the present case, there are two groups of equity holders: Podlucky
and the investors (holders of preferred stock).5 The law firm would have understood that it was being hired to protect the investors
(who are not involved in the operation of the company) by conducting an investigation into the manner in which Podlucky was oper-
ating the company. If the law firm’s investigation was not competently performed, the investors are the only parties that may sue
for any losses because the only role of the law firm was to protect their interests.6

Assume that as of December 8, 2003, Le-Nature’s, while being looted, had a net worth of $6 million that would have been pre-
served if K&L had detected the fraud in December 2003. However, as of 2006, Le-Nature’s debts far exceeded its assets.

Under this scenario, I can explain why K&L would owe $6 million to the investors: The Special Committee was created to pro-
tect the investments of the investors; the law firm knew that its mission was to do so; and the investors whom the law firm was
hired to protect lost $6 million because of the failure of the law firm to protect the interests of the investors.

However, I cannot explain why the cause of action for malpractice should instead belong to a Trustee for the creditors–rather
than the holders of the preferred stock.7 Furthermore, I cannot explain why the law firm would owe money to any entity other than
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the entity it was hired to protect–the holders of the preferred stock.
Even if there may be some theory, not described by plaintiff, that would shift the law firm’s responsibility to Le-Nature’s cred-

itors as of December 2003 upon a showing that the corporation was insolvent as of December 2003, recovery would be limited to
what these 2003 creditors would have received if the business had been liquidated in December 2003 less payments subsequently
received. There is no theory that would impose liability on K&L for losses of post-2003 creditors who had no relationship with Le-
Nature’s as of December 2003 and who had no knowledge of the 2003 investigation and report.

Assume that X hires a lawyer to advise X as to whether it is legal for X to purchase cigars made in Cuba through a Canadian
wholesaler. The lawyer mistakenly states that it is legal. X borrows $1 million to establish six Cuban cigar bars in New York City.
Eventually, the government closes down the bars and imposes a $150,000 fine. This causes the corporation to go out of business.
Under a “but for” test, the law firm would be liable to the lender.

However, the scope of an attorney’s obligations has never been measured by a but for test.8 Under Pennsylvania case law, the
only persons who may bring a legal malpractice action (subject to exceptions not applicable to this litigation–see supra n. 4) are
clients. Wachovia Bank, N.A. v. Ferretti, 935 A.2d 565, 570 (Pa. Super. 2007). See, e.g., Smith v. Griffiths, 476 A.2d 22, 26 (Pa. Super.
1984), where the Court dismissed a legal malpractice action brought by the husband against his former wife’s attorney because of
the absence of an attorney-client relationship. Also see Hess v. Fox Rothschild LLP, 925 A.2d 798, 806 (Pa. Super. 2007) (to main-
tain a claim of legal malpractice, the plaintiff must show an attorney-client or analogous professional relationship with the defen-
dant’s attorney); and Mentzer & Rhey, Inc. v. Ferrari; 532 A.2d 484, 486 (Pa. Super. 1987) (in the absence of special circumstances,
an attorney will be held liable for negligence only to his or her client).

If I reject plaintiff ’s contention that it was the corporation that retained K&L, plaintiff contends that I should find that an
implied attorney-client relationship existed between the corporation and K&L. Under Pennsylvania law an implied attorney-
client relationship exists, absent an express contract, where (1) the purported client seeks advice or assistance from the attor-
ney; (2) the advice is within the attorney’s professional competence; (3) the attorney expressly or implicitly agrees to render such
assistance; and (4) the putative client reasonably believes the attorney was representing it. Cost v. Cost, 677 A.2d 1250, 1254 (Pa.
Super. 1996).

However, there was no implied attorney-client relationship between K&L and the corporation because the engagement letter is
an express contract. In addition, the investigation was not conducted to protect Podlucky’s interests. It is conducted solely to pro-
tect the interests of the remaining equity holders. Podlucky did not reasonably believe that K&L was also representing his inter-
ests, which were in concealing his mismanagement of the company.9 Since K&L was instructed by the investors to determine
whether the other equity holder was looting the company, the investors would have reasonably believed that the law firm was rep-
resenting their interests, and only these interests, in investigating where there was merit to concerns of mismanagement on the
part of Podlucky.

In summary, the Trustee is not bringing this lawsuit on behalf of the investors whom K&L was retained to protect. It is these
investors to whom K&L owed a duty of care and it is these investors who have a cause of action for legal malpractice.

2. NO LOSSES
My second reason for dismissing Count I is the absence of any losses to Le-Nature’s caused by K&L’s failure to detect mis-

management.
To prevail in a malpractice action, the plaintiff-client must establish that the failure of the defendant-attorney to exercise ordi-

nary skill and knowledge was a proximate cause of actual damages to the plaintiff-client. Wachovia, supra, 935 A.2d at 570-71; and
Capital Care Corp. v. Hunt, 847 A.2d 75, 82 (Pa. Super. 2004). In Kituskie v. Corbman, 714 A.2d 1027, 1030 (Pa. 1998), the
Pennsylvania Supreme Court set aside a verdict in favor of the former client based on its ruling that collectibility of the judgment
in the underlying case is a matter which should be considered in a legal malpractice case. It based its ruling on the principle that
“the plaintiff in a legal malpractice action should only be compensated for his actual losses.” Id.

Even if I assume that K&L’s duty of care extended to each of the owners, including the looter, plaintiff must still describe loss-
es which the corporation experienced from K&L’s failure to detect Podlucky’s mismanagement. Plaintiff has alleged that the cor-
poration was insolvent when the Report was prepared in December 2003, but because the mismanagement was not discovered until
December 2006, the corporation became much more insolvent. See ¶94 of Plaintiff ’s Amended Complaint in which plaintiff alleges:

94. If Defendants had conducted a proper investigation and had issued an appropriate report during the second half
of 2003, Le-Nature’s would have avoided Podlucky’s massive looting of the Company and the several financings and
leasing obligations misused by Podlucky and the other Insiders. Had they discharged their duties and obligations
properly, Defendants would have informed the Independent Directors of the widespread fraud at the Company and
the Independent Directors would have sought immediate judicial intervention and obtained in late 2003 or early
2004, the restraining and other orders secured in 2006. Such actions clearly would have prevented the unnecessary
financings and closed down the Company, which would have liquidated a failed enterprise and preserved significant
asset value.

While plaintiff contends that the increased insolvency is an actual corporate loss, plaintiff does not offer any explanation as to
how an already insolvent company was harmed because its insolvency increased by more than $500 million between December
2003 and October 2006. Plaintiff simply alleges that as “a direct, proximate and foreseeable result of the Law Firm Defendants’
wrongdoing, the Company has suffered substantial damages totaling more than $500 million that the Insiders looted from the
Company or wasted on avoidable transactions after the issuance of the Report.” Amended Complaint ¶107.

No Pennsylvania appellate court case law has considered whether increased insolvency constitutes a loss to the corporation. In
support of his claim that the corporation (assuming that K&L’s duties extended to the corporation) sustained losses measured by
the difference between its indebtedness at the time of the malpractice and its indebtedness at the time the fraud was discovered,
plaintiff relies on case law of other jurisdictions which have considered similar claims measuring losses in this fashion.

However, before I discuss the case law of other jurisdictions considering deepening insolvency, I will explain why I am not con-
sidering claims of creditors or shareholders in discussing whether the corporation experienced any losses as a result of K&L’s fail-
ure to detect mismanagement in December 2003.

Settled case law provides that a trustee has no standing to pursue the direct claims of creditors. Caplin v. Marine Midland Grace
Trust Co. of New York, 92 S.Ct. 1678 (1972); Trenwick America Litigation Trust v. Ernst & Young, 906 A.2d 168 (Del. Ch. 2006), aff ’d
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931 A.2d 438 (Del. 2007). This means, for example, that claims of a creditor based on §552 of the Restatement (Second) of Torts
(which requires a showing that the creditor was aware of and relied on the K&L Report) would belong to and must be raised by
the creditor.10

This litigation does not address the interests of the shareholders because their claims must be raised through actions which they
institute. Furthermore, even if the trustee could sue for harm that shareholders experienced as a result of increased insolvency, in
this case the shareholders were not harmed by the increased insolvency. Their interests had no value as of the date K&L submit-
ted its Report. See ¶94 of the Amended Complaint at page 15 of this Opinion.

While no Pennsylvania appellate courts have used this terminology, there is considerable case law in other jurisdictions that
have addressed trustees’ (or receivers’) claims of “deepening insolvency.” Some trustees have referred to their deepening insol-
vency claim as a separate cause of action. Others have referred to the claim as a theory of damages. Regardless of whether deep-
ening insolvency is characterized as a separate cause of action or only as a theory of damages, it appears to be the position of
trustees that if they show that a person, through fraud or negligence, has been responsible for prolonging the life of an insolvent
corporation, this corporation is entitled to recover from this person the full amount of the increased insolvency.

As I previously stated, under Pennsylvania law, in a legal malpractice action the attorney is liable only for actual losses that the
client sustained. Thus, even assuming that K&L represented the corporation and that its actions prolonged the corporation’s life,
the initial question I ask in considering the “deepening insolvency” case law, upon which plaintiff relies, is “how is a corporation
that is already too insolvent to survive at the time of the malpractice harmed by becoming more insolvent?”

Plaintiff addressed K&L’s contention that plaintiff has not described a legally cognizable injury in Plaintiff ’s Brief at 43-47. In
his Brief, plaintiff states that the bankrupt corporation suffered more than $500 million in damages in the form of increased liabil-
ities and losses and looting of corporate funds and that “there can be no dispute that, under Pennsylvania law, professionals and
other defendants can be held liable for increased corporate liabilities proximately caused by their negligence and other wrongdo-
ing.” Id. at 43. However, the only case law that the Trustee cites in support of his position that the company may recover from K&L
the full amount of increased liabilities and losses and looting of corporate funds are several opinions of the United States Court of
Appeals for the Third Circuit, two decisions of the Federal District Court for the Western District of Pennsylvania in which the
judges based their rulings on the opinions of the Court of Appeals for the Third Circuit, and an unreported memorandum opinion
of a single judge in proceedings in the Commonwealth Court.

Since plaintiff, in lieu of offering any explanations as to how increased insolvency constitutes harm to an already insolvent cor-
poration, describes cases that will, according to plaintiff, support his position, I will now consider the case law upon which plain-
tiff relies. In considering this case law, I am not attempting to determine whether this case law supports plaintiff ’s position but
rather whether this case law furnishes a satisfactory explanation for treating the increased amount of insolvency as a measure of
actual harm that the corporation experienced. In other words, if the case law which plaintiff cites does not offer a satisfactory
explanation for treating increased insolvency as a measure of an injury to the corporation, I will not follow the case law because
it is inconsistent with Pennsylvania case law which provides that the plaintiff in a legal malpractice action may recover only actu-
al losses.

Between 2001 and 2010, the Court of Appeals for the Third Circuit has considered deepening insolvency claims of trustees
or receivers of corporations looted through Ponzi schemes in four cases. My discussion of these cases goes from the earliest to
the latest.

In Special Committee of Unsecured Creditors v. R. F. Lafferty & Co., Inc., 267 F.3d 340 (3d Cir. 2001), two lease-financing corpo-
rations, which were operated as a Ponzi scheme by the sole shareholder, filed for bankruptcy. The committee of creditors appoint-
ed by the bankruptcy trustee brought claims against several parties, including an independent underwriter (Lafferty). Lafferty
sought dismissal on the ground that the corporations did not experience any losses from Lafferty’s actions because the corpora-
tions were already insolvent at the time of his misconduct.

This litigation was governed by Pennsylvania law. The Court concluded that the Pennsylvania Supreme Court would permit
recovery of damages under a theory of deepening insolvency. This was characterized as a separate cause of action.

While the Court appeared to state that the measure of damages is the amount of the deepening insolvency, it offered the follow-
ing explanation in support of its position that the theory is essentially sound:11

Under federal bankruptcy law, insolvency is a financial condition in which a corporation’s debts exceed the fair mar-
ket value of its assets. 11 U.S.C. § 101(32). Even when a corporation is insolvent, its corporate property may have
value. The fraudulent and concealed incurrence of debt can damage that value in several ways. For example, to the
extent that bankruptcy is not already a certainty, the incurrence of debt can force an insolvent corporation into bank-
ruptcy, thus inflicting legal and administrative costs on the corporation. See Richard A. Brealey & Stewart C. Myers,
Principles of Corporate Finance 487 (5th ed. 1996) (“[B]y issuing risky debt, [a corporation] give[s] lawyers and the
court system a claim on the firm if it defaults.”). When brought on by unwieldy debt, bankruptcy also creates opera-
tional limitations which hurt a corporation’s ability to run its business in a profitable manner. See id. at 488-89. Aside
from causing actual bankruptcy, deepening insolvency can undermine a corporation’s relationships with its cus-
tomers, suppliers, and employees. The very threat of bankruptcy, brought about through fraudulent debt, can shake
the confidence of parties dealing with the corporation, calling into question its ability to perform, thereby damaging
the corporation’s assets, the value of which often depends on the performance of other parties. See Michael S. Knoll,
Taxing Prometheus: How the Corporate Interest Deduction Discourages Innovation and Risk-Taking, 38 Vill. L.Rev.
1461, 1479-80 (1993). In addition, prolonging an insolvent corporation’s life through bad debt may simply cause the
dissipation of corporate assets.

These harms can be averted, and the value within an insolvent corporation salvaged, if the corporation is dissolved
in a timely manner, rather than kept afloat with spurious debt. 267 F.3d at 349-50.

In the case of In re CitX Corporation, Inc., 448 F.3d 672 (3d Cir. 2006), an insolvent Internet company involved in a Ponzi scheme
used financial statements compiled by an accounting firm to attract investors. After the company spent the investors’ money and
incurred millions of dollars more in debt, it filed for bankruptcy. The bankruptcy trustee sued the accounting firm for, inter alia,
malpractice and deepening insolvency.

The Court ruled that the trial court had correctly granted summary judgment as to the trustee’s deepening insolvency cause of
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action. The trustee had raised only a negligence action against the accountant. The Court, while stating that only a court en banc
could overrule Lafferty’s interpretation of Pennsylvania law as approving an economic tort of deepening insolvency for fraudulent
conduct, ruled that Lafferty applies only to fraudulent conduct and that a claim of negligence cannot sustain a deepening insolven-
cy cause of action.12 Id. at 680-81.

The Court next considered whether deepening solvency is a viable theory of damages for negligence. It stated that while the
Court in Lafferty concluded that deepening insolvency was a valid Pennsylvania cause of action, it never held that deepening insol-
vency was a valid theory of damages for an independent cause of action. Any statements in Lafferty “should not be interpreted to
create a novel theory of damages for an independent cause of action like malpractice.” Id. at 677.

In 2008 in Thabault v. Chait, 541 F.3d 512 (3d Cir. 2008) (which applied New Jersey law), the Commissioner of Insurance of
Vermont, serving as a receiver of Ambassador Insurance, brought a professional malpractice claim against an accounting firm,
alleging that it failed to disclose the insolvency of Ambassador. According to the Court, the Commissioner presented a traditional
malpractice claim, proving to the jury that but for the accountant’s negligence, Ambassador would not have continued to write
insurance policies. The jury awarded damages based on the losses incurred from writing new business that Ambassador would
have been prevented from writing if a proper auditing report had been submitted:13

According to PwC, this amount represents an increase in the liabilities of the Estate and a loss to Ambassador’s policy-
holders, not a distinct injury to Ambassador. Further, the unpaid portion on these claims is an increase in the liabilities
of Ambassador and a loss to policyholders. Today we hold that an increase in liabilities is a harm to the company and the
law provides a remedy when a plaintiff proves a negligence cause of action.

Under the facts of this case, we are satisfied that a jury could properly hold PwC liable for damages under tradition-
al negligence and malpractice principles. Accepting PwC’s invitation to prevent a plaintiff from recovering damages in a
negligence action where there has been reference to deepening insolvency, would require us to ignore well-settled New
Jersey tort law doctrine, which we are not inclined to do. We hold that traditional damages, stemming from actual harm
of a defendant’s negligence, do not become invalid merely because they have the effect of increasing a corporation’s insol-
vency. Id. at 523.

In 2010 in Marion v. TDI Inc., 591 F.3d 137 (3d Cir. 2010), the Court of Appeals for the Third Circuit again considered a com-
plaint based on new money invested in a Ponzi scheme after the date of the alleged misconduct. The trial court affirmed the jury’s
award which corresponded to the sums owed on new money invested in the scheme after the date of the alleged wrongdoing. The
Court of Appeals reversed. The only portion of the Opinion that sheds any light on “deepening insolvency” was a ruling that liabil-
ity cannot be imposed on a party for increasing short-term liquidity. Id. at 150.

I now consider the two opinions of the United States District Court for the Western District of Pennsylvania which plaintiff cites.

In the Official Committee of Unsecured Creditors of Allegheny Health, Education and Research Foundation v. Price Waterhouse
Coopers, LLP, No. 2:00 cv 684, 2007 WL 141059 (W.D. Pa., 2007), the defendant accounting firm or its predecessors provided
accounting and auditing services to Allegheny Health, Education and Research Foundation (“AHERF”). On July 21, 1998, AHERF
filed for bankruptcy under Chapter 11. The Committee of Unsecured Creditors contended that the accountant violated numerous
core auditing standards which caused AHERF’s statements of operations and balance sheets for the fiscal years 1996 and 1997 to
be materially misstated. The Court granted the accounting firm’s motion for summary judgment under the doctrine of in pari delic-
to. The Opinion briefly addressed the accounting firm’s claim for summary judgment, based on the In re CitX holding that deep-
ening insolvency is not a separate cause of action. The Court stated:

In the instant action, the Committee alleges “independent caus[es] of action” in the form of professional negligence,
breach of contract, and aiding and abetting breach of fiduciary duty, which, if viable, give AHERF a “remedy for the
increase in its liabilities, the decrease in fair asset value, or its lost profits.” Therefore, PwC is not entitled to summary
judgment based upon the holding in CitX. Id. at 7.

In the case of In re Le-Nature’s Inc. v. Wachovia Capital Markets LLC, No. 2:09-mc-00162, 2009 WL 3571331 (W.D. Pa. 2009),
Le-Nature’s trustee sued third parties (Krones) that assisted Podlucky in obtaining loans which prolonged Le-Nature’s life, there-
by enabling Podlucky to dissipate more assets and increase corporate debt.

Krones sought dismissal on the ground that the Court of Appeals for the Third Circuit no longer recognizes deepening insolven-
cy as a basis for awarding a trustee the amount of the increased insolvency. The Court stated that the trustee is not seeking deep-
ening insolvency damages for any of his claims and that he is not asserting an independent deepening insolvency cause of action.

First, Kirschner clearly states in his opposition brief, that his complaint does not assert an independent “deepening
insolvency” claim, and based on my review of the complaint, I concur. Indeed, the term “deepening insolvency” does not
appear anywhere in the complaint. In addition, Kirschner states in his opposition brief that he is not seeking deepening
insolvency damages for any of his claims. Moreover, as explained above, CitX does not preclude an otherwise available
recovery where a complaint asserts a cause of action that provides for a remedy for increased liabilities, decreased fair
asset value, or lost profits. 448 F.3d at 678. To the contrary, if available under applicable law, damages for an increase in
a corporation’s liabilities, decrease in its fair asset value, or lost profits, all remain available regardless of the impact on
the solvency calculation.

Plaintiff also relies on a single-judge unreported Memorandum Opinion entered in Ario v. Deloitte & Touche LLP, No. 734 M.D.
2002, 2008 W.L. 6626953 (Pa. Cmwlth. 2008). Under §65.37 of the Internal Operating Procedures of the Pennsylvania Superior Court
and §414 of the Internal Operating Procedures of the Commonwealth Court, unreported opinions may not be cited or considered.14

Thus, the Opinion of this court does not consider that Memorandum Opinion.
I am not sure where the Third Circuit/Western District of Pennsylvania case law stands. Possibly, the trustee may now recover

the amount of the increased insolvency if the trustee–rather than talking about deepening insolvency–uses the magic words that
traditional principles of tort law provide a remedy to a corporation for the increase in its indebtedness. However, as I previously
stated, my issue is not how plaintiff would fare under the case law upon which plaintiff relies but, rather, whether this case law
offers any explanation as to how an already insolvent corporation with no hope of survival is damaged by additional debt. This case
law offers no explanation.
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I find to be very persuasive–and believe that the Pennsylvania appellate courts will also do so–the Opinion of the Court of
Chancery of Delaware, New Castle County, in Trenwick America Litigation Trust, supra, 906 A.2d 168, aff ’d 931 A.2d 438 (Del.
2007), that rejected the concept of deepening insolvency.

The Court began its discussion of the claims of the Litigation Trust that the corporation’s officers and directors, by prolonging
the life of the corporation, are liable for the corporation’s increased insolvency by stating:

The concept of deepening insolvency has been discussed at length in federal jurisprudence, perhaps because the
term has the kind of stentorious academic ring that tends to dull the mind to the concept’s ultimate emptiness. 906 A.2d
at 204.

In its rejection of deepening insolvency, the Court stated:

Moreover, the fact of insolvency does not render the concept of “deepening insolvency” a more logical one than the
concept of “shallowing profitability.” That is, the mere fact that a business in the red gets redder when a business deci-
sion goes wrong and a business in the black gets paler does not explain why the law should recognize an independent
cause of action based on the decline in enterprise value in the crimson setting and not in the darker one. If in either set-
ting the directors remain responsible to exercise their business judgment considering the company’s business context,
then the appropriate tool to examine the conduct of the directors is the traditional fiduciary duty ruler. No doubt the fact
of insolvency might weigh heavily in a court’s analysis of, for example, whether the board acted with fidelity and care in
deciding to undertake more debt to continue the company’s operations, but that is the proper role of insolvency, to act as
an important contextual fact in the fiduciary duty metric. In that context, our law already requires the directors of an
insolvent corporation to consider, as fiduciaries, the interests of the corporation’s creditors who, by definition, are owed
more than the corporation has the wallet to repay.15

In this case, the Litigation Trust has not stated a viable claim for breach of fiduciary duty. It may not escape that fail-
ure by seeking to have this court recognize a loose phrase as a cause of action under our law, when that recognition would
be inconsistent with the principles shaping our state’s corporate law. In so ruling, I reach a result consistent with a grow-
ing body of federal jurisprudence, which has recognized that those federal courts that became infatuated with the con-
cept did not look closely enough at the object of their ardor. Id. at 205-06 (footnotes omitted).

At footnote 105, the Trenwick Opinion (Id. at 206-07 n. 105) cited Sabin Willett, The Shallows of Deepening Insolvency, 60 Bus.
Law 549 (2005), as providing detailed reasons not to recognize deepening insolvency as a cause of action.16

In the opening paragraph of this article, the author states: “Whether deepening insolvency is a cause of action or merely a dam-
age theory remains a little murky, but the notion that a firm sustains harm when its insolvency deepens now goes unchallenged by
all save heretics and cranks.” Id. at 549. In the second paragraph, he states that the phrase “deepening insolvency” seems to have
evolved from dictum in a 1983 decision of the United States Court of Appeals for the Seventh Circuit (Schacht v. Brown, 711 F.2d
1343, 1350 (7th Cir. 1983)), where the Court rejected a defense “with a ringing phrase: ‘[T]he corporate body is ineluctably dam-
aged by the deepening of its insolvency.’” Willet, supra, at 550 (footnote omitted).

Beginning at page 561, the article addresses whether deepening insolvency is a form of corporate harm at all. The author begins
by considering the constituencies who might claim an injury as the firm’s insolvency deepens: equity holders, discrete claims of
creditors, and claims of the corporation.17

With respect to shareholders, the author states that because we are exploring deepening insolvency, the corporation is insolvent
at the start of the analysis. This means that the interests of the equity holders have already been wiped out before the wrongdoing
occurred.

With respect to discrete claims of creditors, the article states that when a corporation is insolvent, creditors may be injured by
additional debt. If the sale of a corporation’s assets will generate a 50% distribution for holders of claims today, at least some of the
creditors will be harmed if the asset values deteriorate tomorrow. However, creditors are not the corporation; that they may suf-
fer harm as a corporation’s insolvency deepens does not mean that the corporation does. The author cites the Supreme Court rul-
ing in Caplin, supra, that a trustee may not bring claims of individual creditors. Bus. Law at 562.

With respect to claims of the corporation, the article recognizes that the corporation is a legal person that enjoys benefits and
sustains harm. Thus, the issue is whether an insolvent corporation is itself harmed if it becomes more insolvent.

The author begins with the statement of the Seventh Circuit that is the genesis of the notion that a corporation is harmed by
deepening insolvency: “The corporate body is ineluctably damaged by the deepening of its insolvency.” The author describes
ineluctably as “one of those magic ministerial adverbs–useful for ipse dixits where analysis is wanting.” Id. at 563. He states that
in attempting to determine whether there is harm, “one must look beyond adverbs to the nouns and verbs of economics. The slate
is remarkably clean.” Id.

The article describes Lafferty as perhaps the leading decision on the issue of deepening insolvency. Lafferty identified four pos-
sible harms to the corporation (see pages 19-20 of this Opinion): the first harm–increased debt can force an insolvent corporation
into bankruptcy, thus inflicting legal and administrative costs on the corporation and creating operational limits which hurt a cor-
poration’s ability to run its business in a profitable manner; the second harm–deepening insolvency can undermine a corporation’s
relationships with its customers, suppliers, and employees; the threat of bankruptcy can shake the confidence of parties dealing
with the corporation; the third harm–prolonging an insolvent corporation’s life may cause the dissipation of corporate assets; and
the fourth harm–delayed disclosure harms shareholders who might lose their right to dissolve the corporation in order to cut their
losses. Lafferty, supra, 267 F.3d at 349-50.

As to the first harm, the writer states that it will be the plaintiff ’s burden to show the debtor could have avoided Chapter 11 had
its insolvency not increased and to show that the company would have fared better outside of insolvency. Willet, supra, at 565.

As to the second harm, the author states that Lafferty had it backwards. It is not the threat of bankruptcy that shakes the con-
fidence of vendors, suppliers, and others. It is the company’s insolvency that is straining these relationships. The essence of the
deepening insolvency complaint is that the defendant wrongfully prolonged life through a scheme to cover up its true financial con-
dition. This would have improved the debtor’s reputation. Id. at 565-66.

The third harm–that the company is harmed because it did not file for bankruptcy soon enough–is characterized by the author
as a somersault. The author recognizes that there can be harm in a narrow range of cases where more assets would have been avail-
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able to creditors through an earlier liquidation. However, the author states that this harm is to the beneficiaries of that liquida-
tion–the creditors. “The corporation is no more one of them than the deceased is a beneficiary at the reading of his will.” Id. at 566.

The fourth theory of harm fails because, as I previously stated, the shareholders had no equity at the time of the original
insolvency.

The allegations in the Amended Complaint that the company would have been liquidated if K&L had uncovered the misman-
agement (¶94 of the Amended Complaint set forth at page 15 of this Opinion) eliminate any claims based on the first, second, and
fourth harms. With respect to the third harm, the Amended Complaint does not raise any claims for losses to creditors, owed money
in December 2003, as a result of less assets being available to these creditors at liquidation. Thus, I need not decide whether this
is a viable claim and if so, whether the Trustee may bring this claim.

Both Trenwick and Shallows of Deepening Insolvency were relied on in the Opinion of Judge Posner in Fehribach v. Ernst &
Young LLP, 493 F.3d 905 (7th Cir. 2007). In that case, the trustee’s claim was based on allegations that if the accounting firm had
prepared an accurate audit report, the managers of the company would have realized that the company had no future and would
have immediately liquidated, averting costs of $3 million the company incurred as a result of its continued operation. The Court
stated that this claim was based on a theory of deepening insolvency. “As originally formulated, the theory was premised on the
notion that borrowing after a company becomes insolvent would ‘ineluctably’ hurt the shareholders. Schacht v. Brown, 711 F.2d
1343, 1350 (7th Cir. 1983). That was a puzzling suggestion because by hypothesis a company harmed by deepening insolvency was
insolvent before the borrowing spree, so what had the shareholders to lose?” 493 F.3d at 908.

Fehribach recognized two situations in which the shareholders would have claims: (1) upon a showing that the corporation,
while insolvent in the sense of being unable to pay its bills, would be worth more liquidated than the sum of its liabilities, and (2)
if provided an earlier disclosure of the insolvency, the corporation would have been able to survive in a reorganized form. Neither
situation was present in Fehribach. The shareholders lost their entire investment when the company became insolvent so they had
nothing to lose from the increased insolvency. The only possible losers were the corporation’s creditors. The Court indicated that,
depending on state law, the trustee might have been able to sue for the amount of the reduced liquidation value ‘of the corporation.

In re Greater Southeast Community Hospital Corp. I v. Tuft, 353 B.R. 324 (Bankr. D.D.C. District of Columbia 2006), is one of
the few cases that accepted the concept of deepening insolvency as a valuable theory of damages while rejecting the trustee’s claim
that the amount of the increased insolvency is the measure of damages:

Alberts seeks to recover for “the increased amount of insolvency suffered by the [d]ebtors” (Compl.¶ 370). This calcula-
tion might have represented a fair valuation of the harm caused to the creditors of DCHC (assuming that the debt was
never repaid), but Alberts has no standing to protect creditors’ interests. Instead, he will need to prove that DCHC and
its subsidiary corporations were actually harmed by the defendants’ allegedly excessive borrowing habits, and then quan-
tify that harm. The damages arising from these injuries (if proven) may be larger or smaller than the amount of excess
debt acquired by the debtors, but they will almost certainly not be the same. Id. at 338 (footnotes omitted).

Because of its ruling that increased insolvency is not a measure of damages, the Court required the bankrupt corporation and
its subsidiary corporations to prove that they were “actually harmed by defendants’ allegedly excessive borrowing habits and then
quantify that harm.” At footnote 12, the Court described what the trustee will need to show:

Put another way, Alberts will need to quantify the impact of the debt accumulated by the debtors due to the defen-
dants’ actions on the debtors’ business operations, not the amount of debt incurred. Specifically, he will need to show that
the debtors’ chances of falling into bankruptcy increased due to the defendants’ actions (and then quantify the costs of
bankruptcy for the debtors), that the defendants’ conduct prevented the debtors from performing in a profitable manner
(and then quantify the cost to the debtors caused by that impairment), or that the defendants’ actions forced the debtors
to dissipate corporate assets that would have been retained otherwise (and then quantify the value of those assets). As the
court noted in Latin Investment, these calculations “pose serious problems” for a plaintiff like Alberts, 168 B.R. at 5, “but
should not in [themselves] affect the decision as to dismissal. Id.” 353 B.R. at 338 n. 12.

At footnote 13, the Court said that if the evidence shows that the debtors would have failed even without the massive borrow-
ing, the trustee may not be able to recover anything at all. Id.

In summary, what a rule achieves that uses increased insolvency as the measure of damages to the corporation from the failure
of a law firm to discover mismanagement is to require the law firm to make payments to the corporation in an amount that will
fully reimburse those post-2003 vendors and service providers left holding the bag when the Ponzi scheme collapsed.18 Since this
is what the rule achieves, this must be the purpose of the rule. However, not a single case of which I am aware has defended the
rule on the ground that this is a purpose that the law should achieve.

Even assuming that it was the corporation that retained K&L, future creditors who had been duped were not constituents of the
corporate body that K&L was representing. Except for a “but for” test that has never been the law of Pennsylvania, there is no link
between the Report of the law firm and the losses of those new creditors left holding the bag. The Report of the law firm did not
influence their decisions to lend or to provide services to Le-Nature’s. They did not in any way rely on the Report in making their
decisions because they were not aware of the Report and, in fact, did not even know of the investigation. Consequently, the losses
of the new creditors were not caused by K&L’s malpractice.

In addition, there is no privity between the law firm and persons who had no connection with the corporation on the date the
Report was prepared (e.g., new creditors). Where there is no privity, under established law, the law firm can be liable only in lim-
ited situations upon a showing of reliance on the law firm’s Report. See Restatement (Second) of Torts §552.

For these reasons, I am dismissing plaintiff ’s professional negligence count.

B. COUNT II
Count II is a breach of contract claim based on allegations that through the engagement letter K&L formed an attorney-client

relationship with Le-Nature’s through which K&L agreed to assist the Special Committee. The facts do not support the claim that
Le-Nature’s hired K&L to assist the Special Committee.19

K&L’s contract was with the Special Committee composed of the directors representing the interests of the holders of the pre-
ferred stock. There are no other interests that K&L would have been reasonably expected to protect. Since the members of the
Special Committee had no interest in retaining counsel to protect any interests other than the interests of the holders of the pre-
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ferred stock and since it would have been obvious to the law firm that its responsibilities were only to protect the interests of the
preferred shareholders (i.e., not the interests of the other equity holder), under basic contract principles, K&L is liable only to the
entities whose interests it was retained to protect.

Where the writing does not expressly provide that a third party is a beneficiary, under §302 of the Restatement (Second) of
Contracts (1979), a third party is a beneficiary of a promise only if recognition of a right of performance in the beneficiary is appro-
priate to effectuate the intention of the parties and the circumstances indicate that the promisee intends to give the beneficiary the
benefit of the promised performance. See Burks v. Federal Insurance Co., 883 A.2d 1086, 1087-89 (Pa. Super. 2005); Scarpitti v.
Webone, 609 A.2d 147, 150 (Pa. 1992). For the reasons set forth in the above paragraph, the allegations in Plaintiff ’s First Amended
Complaint cannot support a finding that the parties to the contract (K&L and the Special Committee) intended for Le-Nature’s to
have a right of performance or that the circumstances indicated that K&L intended to give Le-Nature’s the benefit of the promised
performance.

Also, for the reasons given in my discussion of Count I, the Amended Complaint does not describe any harm that the corpora-
tion suffered as a result of K&L’s breach of a duty to exercise reasonable care.

C. COUNT III
Count III is a breach of fiduciary duty claim against K&L. I am dismissing this count for the following reasons:
First, in the absence of double dealing (which is not pled), a law firm’s duties to its clients are governed only by contract and

tort law.
Second, for the reasons previously stated, any fiduciary duty which the law firm owed was owed only to the members of the

Special Committee and to the three holders of the preferred stock.
Third, for the reasons stated in my discussion of Count I, the Amended Complaint does not describe any harm that the corpo-

ration suffered as a result of any breach of fiduciary duty.

D. COUNT IV
Count IV is a negligent misrepresentation claim raised against both K&L and Pascarella. At this time, I consider only the claim

raised against K&L. Under Pennsylvania law, the elements which must be proven for such a wrong to be shown are: (1) a misrep-
resentation of a material fact; (2) the representor must either know of the misrepresentation, must make the misrepresentation
without knowledge as to its truth or falsity or must make the representation under circumstances in which he ought to have known
of its falsity; (3) the representor must intend the representation to induce another to act on it; and (4) injury must result to the
party acting in justifiable reliance on the misrepresentation. Gibbs v. Ernst, 647 A.2d 882, 890 (Pa. 1994).

Plaintiff alleges that K&L knew that its Report would be provided to the Special Committee and to the entire Board of Directors
and that the company, its Board of Directors, and the Special Committee justifiably relied on the misrepresentations within the
Report. As a result of the misrepresentations, the independent directors did not discover and could not have reasonably discov-
ered the fraud until the 2006 investigation.

I am dismissing this count for several reasons.
First, the misrepresentations were not relied on by the Podlucky directors–they either knew of, or did not want to know of, the

mismanagement. The only persons who relied on the misrepresentations were the clients of K&L, namely the members of the
Special Committee and those investors whom they represented. Plaintiff states that “the Insiders were not the sole officers, direc-
tors and shareholders of the company. Rather, Le-Nature’s had three Independent Directors and Minority Shareholders who were
not informed of the wrongdoing, did not participate in the wrongdoing, would have stopped the wrongdoing if they had known about
it, did not reasonably discover the fraud until November, 2006 . . . .” Plaintiff ’s Reply Brief at 10.

Second, K&L did not intend for any persons, other than the members of the Special Committee and the investors that they rep-
resented, to act on its representations regarding evidence of mismanagement.

Third, it is far from clear that a person who cannot pursue a malpractice action against an attorney may expand the scope of a
lawyer’s responsibilities through a negligent misrepresentation claim.

Fourth, for the reasons given in my discussion of Count I, the Amended Complaint does not describe any harm that the corpo-
ration suffered as a result of K&L’s breach of a duty to exercise reasonable care.

E. VICARIOUS LIABILITY/RESPONDEAT SUPERIOR
Plaintiff contends that the employees of Pascarella were agents and/or servants of K&L for whom K&L is legally responsible

under the doctrine of vicarious liability.
It does not matter whether or not K&L is responsible for the conduct of Pascarella because of my rulings that K&L owed obli-

gations only to the members of the Special Committee and the persons whose interests they represented.
Also, for the reasons given in my discussion of Count I, the Amended Complaint does not describe any harm that the corpora-

tion suffered as a result of the breach by K&L and its agents of a duty to exercise reasonable care.

II. PRELIMINARY OBJECTIONS OF PASCARELLA

A. COUNT IV–NEGLIGENT MISREPRESENTATION
There are no allegations within the pleadings which would support a finding that Pascarella made representations to anyone

other than K&L. Plaintiff ’s Amended Complaint does not allege that Pascarella signed the Report, that it delivered the Report to
the Special Committee or the Board, or that it made any communications to the Special Committee or the Board regarding the accu-
racy of the Report.

B. COUNT V–BREACH OF CONTRACT
Plaintiff alleges that Pascarella signed a Retention Agreement with K&L on September 12, 2003. He further alleges that pur-

suant to this Retention Agreement, Pascarella expressly acknowledged the duties it owed to Le-Nature’s pursuant to its retention
to assist K&L in the investigation. Furthermore, Le-Nature’s paid for the services of this accounting firm.

I am dismissing plaintiff ’s breach of contract claim raised against Pascarella because there was no contract between Le-
Nature’s and Pascarella. The only contract that Pascarella executed was between Pascarella and K&L. The contract stated that
Pascarella was being retained to assist K&L as a consultant to counsel and that it understood that its monthly invoices would be
paid by Le-Nature’s pursuant to the terms of K&L’s engagement by Le-Nature’s. The contract does not provide or suggest that
either Pascarella or K&L intended to give the benefit of the performance to anyone other than possibly the members of the Special
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Committee and the preferred shareholders.
In addition, for the reasons given in my discussion of Count I, the Amended Complaint does not describe any harm that the cor-

poration suffered as a result of Pascarella’s breach of a duty to exercise reasonable care.

ORDER OF COURT
On this 28th day of December, 2010, it is ORDERED that defendants’ preliminary objections in the nature of a demurrer are

sustained, and all counts of plaintiff ’s complaint are dismissed as to all defendants.

BY THE COURT:
/s/Wettick, J.

1 With the appointment of the three additional directors, the Board consisted of four members selected by Podlucky and three mem-
bers selected by the investors.
2 This Report is attached to Plaintiff ’s Amended Complaint as Exhibit C.
3 In the initial complaint filed in those proceedings, the holders of the preferred stock (apparently believing that the company had
considerable value) alleged that Podlucky, as part of a plan to coerce the holders of the preferred stock to sell to Podlucky at a bar-
gain price, intended to build this third facility in order to discourage potential purchasers of Le-Nature’s from making their high-
est and best offers.
4 Section 51(3) of the Restatement (Third) of the Law Governing Lawyers (2000), provides that a lawyer owes a duty of care to a
nonclient when (a) the lawyer knows the client intends that the lawyer’s services benefit the nonclient, (b) such a duty will not sig-
nificantly impair the lawyer’s performance of obligations to the client, and (c) the absence of such a duty would make enforcement
of those obligations to the client unlikely.
5 See Amended Complaint, Ex. C at 2, December 8, 2003 Report which states that Gregory J. Podlucky is the sole common stock
holder. Also see Le-Nature’s Notice of Removal, No. 06-25454-BM, Doc. 12 at 1-2, ¶3 (Bankr. W.D.Pa. 2006) which describes the
action in Delaware Chancery Court at Civil Action No. 2158-N as involving “a dispute between the original common shareholder
and [the owners of] preferred shares of the Debtor, who are locked in a dispute for control of the operations of the Reputed Debtor.” 
6 It is possible that a law firm could also be liable to a creditor who read and relied on the December 8, 2003 Report under
Restatement (Second) of Torts §552. However, the creditor would need to bring its own lawsuit against the law firm by filing a com-
plaint which alleged material facts supporting recovery under §552.
7 In this case, I am not aware of any suit brought by the preferred shareholders. The allegations in the Amended Complaint indi-
cate that their claims had no value as of December 2003 because the claims of the creditors, as of December 2003, exceeded the
value of the assets of the corporation.
8 Also, under settled principles of tort law, a remote party cannot recover economic losses caused by another’s negligence. Aikens
v. Baltimore and Ohio Railroad Co., 501 A.2d 277 (Pa. Super. 1985).
9 Plaintiff ’s statement that K&L was representing Podlucky’s interests is difficult to reconcile with the fact that during this inves-
tigation, Podlucky was represented by outside counsel (First Amended Complaint ¶13).
10 In ruling that a trustee may not raise claims of a creditor, the Caplin Opinion stated that the creditor should be permitted to make
its own assessment of the respective advantages and disadvantages not only of litigation, but also of the various theories of litiga-
tion. 92 S.Ct. at 1687.
11 It was unnecessary for the Court to address the plaintiff ’s deepening insolvency claims because the Court affirmed the lower
court’s dismissal of the lawsuit under the in pari delicto doctrine.
12 The Court also stated that nothing that was said in Lafferty compels any extension of the doctrine beyond cases governed by
Pennsylvania law. Id. at 680-81.
13 In an insurance setting, policyholders are not in a position to investigate the solvency of insurance companies. They rely on a
state Department of Insurance to protect their interests in this heavily regulated industry. Consequently, if an auditor misleads the
Insurance Department, thereby causing harm to policyholders, the law should allow the Insurance Commissioner to act on behalf
of policyholders. This would appear to be the basis for the ruling in Thabault that recovery was permitted under well-settled New
Jersey tort law doctrine.
14 Also §414 provides that a single-judge opinion, even if reported, shall be cited only for its persuasive value, not as a binding
precedent.
15 Under Delaware case law when a company has reached the point of insolvency, the corporation’s directors are said to owe fidu-
ciary duties to the company’s creditors. Id. at 205 n. 104.
16 Westlaw refers to 24 decisions citing this article.
17 I am not aware of any case law that includes employees as constituencies of a corporation.
18 However, the case law does not describe who would be the beneficiaries of a payment to the corporation in the amount of the
increased insolvency. Example: At the date of the Report, the corporation has assets of $1 million and liabilities of $10 million. At
the date the mismanagement is discovered, the corporation has no assets and indebtedness of $20 million. Under this scenario, the
existing creditors have been injured in an amount of $1 million. If the new creditors were bringing their own action, they would
seek the remaining $9 million. I question whether the corporation would divide the $10 million payment in this fashion.
19 In his Reply to Brief of Defendants Pascarella & Wiker LLP and Carl A. Wiker in Opposition to Plaintiff ’s Preliminary Objections
to Defendants’ Preliminary Objections (Plaintiff ’s Reply Brief) at 10, plaintiff states: “The Independent Directors took affirmative
steps to determine if fraud existed, and thus hired K&L Gates and P&W to ferret out any wrongdoing.”
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Chestnut Ridge Group, L.P. d/b/a Chestnut Ridge Beverage Co. v.
Progressive Plastics, Inc.

Auction—Liability of Seller for Failure to Deliver—Construction of Contracts—Contract Ambiguity—
Exclusive Remedies for Breach

No. GD 09-11570. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—January 18, 2011.

OPINION
Plaintiff Chestnut Ridge Group, L.P., d/b/a Chestnut Ridge Beverage Co. (“Chestnut”) has appealed to the Superior Court of

Pennsylvania from my decision to grant the Motion for Partial Summary Judgment made by Defendant Progressive Plastics, Inc.
(“Progressive”). I write this Opinion to explain the reasons I granted the Motion for Partial Summary Judgment, as is required by
Pennsylvania Rule of Appellate Procedure No. 1925(a).

Chestnut acquired LaNature’s Latrobe, Pennsylvania bottling plant and decided to sell some of the industrial equipment there
via an auction. Progressive was the high bidder for three resin silos that were included by Chestnut in the February 28, 2008 auc-
tion. Progressive paid its bid amount of $23,545 to the auctioneer, Harry Davis & Company (“Davis”). About two months after the
auction, Chestnut decided placing the silos in the auction was a mistake and informed Progressive that Progressive could not have
them. Progressive then filed a lawsuit against Chestnut in Cuyahoga County, Ohio, where Progressive has its principal place of
business. The lawsuit, which contained claims of fraud, conversion, breach of contract, replevin and bad faith, was dismissed after
it was determined that Ohio lacked jurisdiction over Chestnut since Chestnut did not do business in Ohio.

Chestnut then initiated this litigation in June of 2009 by filing a Complaint for a Declaratory Judgment that its liability to
Progressive was limited to the $23,545 paid for the silos. Progressive filed a Counterclaim against Chestnut for fraud, conversion,
breach of contract, replevin and bad faith with demands for consequential damages, punitive damages and attorney fees against
Chestnut in addition to the $23,545 paid for the silos. Progressive next filed a Motion for Partial Summary Judgment that request-
ed a determination that Chestnut’s liability at trial not be limited to $23,545. I granted Progressive’s Motion on October 18, 2010,
and Chestnut timely appealed the decision to the Superior Court.

Chestnut will argue on appeal that my decision is incorrect because the provision in the “Terms of Sale” document distributed
by the auctioneer, Davis, entitled AUCTIONEER’S LIABILITY either clearly limits Chestnut’s liability to $23,545 or is ambiguous.
See Chestnut Ridge Group’s Concise Statement of Errors complained of on Appeal Pursuant to PA R.A.P. 1925(b).

Chestnut failed to controvert any of the issues of fact set forth in Progressive’s Motion for partial Summary Judgment. See
Pa.R.C.P. 1035.3(a). Therefore, my decision involved interpreting the provision pursuant to the law of contracts.

Auctioneer Davis provided Progressive and the other bidders at the auction with “Terms of Sale” that they agreed to be
bound by. The “Terms of Sale” consist of nineteen numbered and titled paragraphs. Chestnut’s arguments are premised on this
paragraph:

9. AUCTIONEER’S LIABILITY – Auctioneer shall not, in any event, be liable for non-delivery or for any other matter
or thing, to any purchaser of any lot, other than for the return to the purchaser of the deposit or sum paid on said lot,
should the purchaser be entitled thereto. The auctioneer shall not be held liable in any greater amount than that paid
by the purchaser and, in all instances, the highest bid shall be accepted by both the buyer and seller as the value
against which all claims for loss or damage shall lie.

Chestnut argues that its liability to Progressive is clearly limited to $23,545 by this paragraph. Specifically, Chestnut inter-
prets the final clauses, “…and in all instances, the highest bid shall be accepted by both the buyer and seller as the value against
which all claims for loss or damage shall lie” to apply to claims by a buyer against a seller. Such an interpretation, however, is
incorrect because it ignores the title of the entire paragraph, “AUCTIONEER’S LIABILITY.” “Since an agreement is interpreted
as a whole, it is assumed in the first instance that no part of it is superfluous.” RESTATEMENT (SECOND) OF CONTRACTS,
§203 “Standards of Preference in Interpretation,” Comment b. Chestnut’s interpretation would make the title, AUCTIONEER’S
LIABILITY, superfluous.

I interpret no. 9 above to limit only claims against the auctioneer, Davis. The first sentence limits the auctioneer’s liability to
the purchaser to the deposit or amount paid. The second sentence imposes a similar limitation upon the auctioneer’s liability to
claims by the seller. Chestnut’s interpretation of the second sentence isolates the final clauses from the clause that precedes them.
However, the use of “and” in between the clauses means that buyer and seller claims refer back to the liability of the auctioneer,
not of the seller.

Even if the limitation of liability in the second sentence of paragraph 9 is interpreted to apply to the seller, Chestnut, my deci-
sion to grant partial summary judgment is still correct. The provision would limit the seller’s liability to “the highest bid [being]
…the value against which all claims for loss or damage shall lie.” Rather than an absolute limitation on all claims against the sell-
er, this would mean the highest bid is used in such cases as “the value against which” claims lie. In other words, the highest bid is
deemed to be the value of the silos, and Progressive cannot make a claim based on the silos having any higher fair market value.
Hence, even if the provision limits Chestnut’s liability, it simply sets a $23,545 ceiling for the value of the silos and does not pre-
clude claims for consequential damages (e.g., Progressive having higher business expenses without the silos), punitive damages
or attorney fees.

Chestnut’s alternative argument is that the limitation of liability provision is ambiguous, which makes interpretation a decision
for the finder of fact. See Kripp v. Kripp 578 Pa. 82, 91, 849 A.2d 1159, 1163 (2004). As explained above, I do not find the provision
to be ambiguous. It clearly applies to only the auctioneer, Davis. Even if it also applies to the Seller, Chestnut, it clearly does not
prohibit consequential damages, punitive damages or attorney fees. In addition, an exclusive remedy must be expressly stated in
the contract. 13 Pa. C.S. §2719 (a)(2); Jim Dan, Inc. v. O.M. Scott & Sons Company, 785 F.Supp. 1196, 1198 (W.D. Pa 1992). If a pro-
vision for an exclusive remedy is ambiguous, the provision cannot possibly be expressly stated. Hence, if Chestnut’s alternative
argument is correct and the provision is ambiguous, it cannot effect a limitation of Progressive’s remedies since the limitation is,
therefore, not expressly stated.

BY THE COURT:
/s/Hertzberg, J.
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James D. Holman v.
City of Pittsburgh, a municipal corporation

Legal Malpractice—Standing—Identity of Law Firm Client—Compensability for “Increased Insolvency”

No. GD 08-18718. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—December 17, 2010.

OPINION
This Opinion addresses the issue of whether the Mayor of the City of Pittsburgh had the unilateral authority, without legislative

action by City Council or the Pennsylvania General Assembly, to bind the City to paying enhanced pension benefits to several cat-
egories of City employees, over and above what those employees were otherwise entitled to receive under state law (the Pension
Act of 1975). As it is my view that the Mayor lacked such authority, I granted the City of Pittsburgh’s motion for judgment notwith-
standing the verdict.

I.
This is a breach of contract action. In his one-count complaint, Plaintiff, James D. Holman, avers that he has been a City employ-

ee since 1975 and is therefore eligible to receive benefits under the City’s pension plan. It is undisputed that the pension plan was
established under state law and then adopted pursuant to city ordinance (i.e. through legislative action). Plaintiff further alleges
that in 1981 he became employed within the City as a District Chief in the Bureau of Emergency Medical Services. See Complaint,
¶¶ 1, 3. [R.3.3(b)]

As a City employee, Plaintiff would have been eligible under the City’s municipal pension plan to retire at age 60 with a full
pension. But, in his Complaint in this action, Plaintiff avers that “on or about June 10, 2003, Defendant Pittsburgh agreed
that...[Bureau of Emergency Medical Services] employees holding the rank of: District Chief; Division Chief and Patient Care
Coordinator would be authorized to retire at age 55 with unreduced pension benefits.” Complaint, ¶ 8 (emphasis added).

Plaintiff further alleges that some years later he “requested to retire at age 55 with a full, unreduced pension”, but that the City
refused, and the City’s “refusal to provide District Chief Holman with a full, unreduced pension benefit... [at age 55] is a material
breach of the contract entered into between Holman and the City of Pittsburgh.” Complaint, ¶¶ 23, 25 (emphasis added). In other
words, Plaintiff alleges that pursuant to a private agreement that he entered into with some unspecified individual within the City,
he obtained the right to receive a more generous pension than the one he otherwise would have been entitled to receive under state
law and city ordinance.1

The Defendant City of Pittsburgh filed an Answer to Complaint and New Matter wherein the City denied that “the City of
Pittsburgh agreed that supervisors in the Bureau of Emergency Medical Services...would be authorized to retire at age 55 with
unreduced pension benefits.” Answer, ¶ 8. The Defendant City also averred that individual City employees lack the authority to
enter into any such agreements to change pension benefits; it is the Defendant’s position that pension benefits are not established
or changed by agreements, but by legislative action (i.e. state statutes or city ordinances). New Matter, ¶¶ 2, 3, 4.

II.
The case then proceeded to a jury trial at which I presided. Because I ultimately granted Defendant’s Motion for Judgment

N.O.V., I am setting forth the facts adduced at trial in a light most favorable to Plaintiff. Marker v. Commonwealth of Pennsylvania,
et al., 677 A.2d 345, 347 (Pa.Cmwlth.1966).

As a City employee, Plaintiff was eligible to receive pension benefits under the City’s municipal pension plan. The City had
adopted this pension plan pursuant to the requirements of state law, specifically pursuant to the requirements of 53 P.S. 23581, “An
Act relating to pensions for employees of the City of Pittsburgh. 1975, Aug. 1, P.L. 169, No. 87” (hereinafter, the “Pension Act of
1975”).

The Pension Act of 1975 is quite specific in the benefits it authorizes the City of Pittsburgh to provide and in the manner it
requires the City to administer the pension plan it establishes. For example, at 53 P.S. 23581, the Pension Act of 1975 defines its
pension “fund” as “[t]he fund created by the city in accordance with [53 P.S. 23561,] the act of May 28, 1915 (P.L. 596, No. 259),
referred to as the Second Class City Employee Pension Law.” In the Second Class City Employee Pension Law, we are told that:

“All cities of the second class [i.e. Pittsburgh] shall create a pension fund for the pensioning of employees of said cities, in the
manner, under the conditions, and subject to the qualifications following.” 53 P.S. § 23561 (emphasis added).

The Second Class City Employee Pension Law then goes on to describe in explicit detail, the manner, conditions, and qualifi-
cations that the City is to follow in establishing and administering its pension fund for City employees. For example, the Second
Class City Employee Pension Law specifies the age the city employee is to attain before receiving pension benefits, the number
of years he or she must have been employed by the City and the precise method for calculating the amount of the pension he or
she is to receive:

Every person now or hereafter employed by the said cities, as herein provided, if any, if the age of sixty or upwards,
who shall have been so employed for a period of twenty years or more, shall, upon application to the board of pen-
sions2 herein created, be retired from service, and shall during the remainder of his or her life receive the pension or
compensation fixed by this act, subject to qualifications as are herein contained.

53 P.S. §23563 (emphasis added).

The Second Class City Employee Pension Law at §23564 goes into explicit detail regarding the precise amount of pension ben-
efits that are to be provided to City employees. It does not allow for the City to extend pension benefits in excess of those specified
in this state law, except in one instance: § 23564 (e) states that “[i]n addition to other benefits provided by this Act, city council
may, by ordinance, pay beneficiaries of the fund who retired on or before July 1, 1969 an additional sum of forty dollars ($40) per
month.” This particular provision [53 P.S. § 23564(e)] is not directly relevant to our case except that it shows: (1) that the Second
Class City Employee Pension Law allows for the City of Pittsburgh to offer additional pension benefits only in one very specific
circumstance and (2) if the City decides to act on this provision and expand pension benefits as specified in § 23564(e) it is to do
so by legislative action, i.e., through the action of “city council...by ordinance.”

Because the Second Class City Employee Pension Law and its provisions supply the definition of the “Fund” for Pittsburgh’s
pension plan, the Pension Act of 1975 is equally detailed. For example, the Pension Act of 1975 defines “Normal retirement age”
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as “Age 60”. See 53 P.S. §23581. In addition, its “Pension Allowance” section, at 53 P.S. §23588(a), provides for a detailed, compre-
hensive equation for such retirees and the allowance they are entitled to.3

Soon after the state legislature enacted the Pension Act of 1975, the City then adopted it, by City ordinance, and established a
pension plan that followed the requirements of the state law. See Pittsburgh City Code, Chapter 192. As a City employee, Plaintiff
was a member of that pension plan. Under the terms of the Pension Act of 1975, the City Code Ch.192, and the City’s pension plan
adopted under it, Plaintiff Holman was thus entitled to retire at full pension at age 60 with twenty years of service. And, like near-
ly all other City employees4, he was subject to a slight reduction in benefits upon his reaching age 65, under a provision known as
the Social Security offset.

Sometime in 2003, however, Mayor Murphy determined that certain categories of City employees should receive more gener-
ous pension benefits than those provided for under state law and city ordinance. Specifically, Mayor Murphy determined that those
City employees holding three specific job titles (EMS District Chief, EMS Division Chief, and EMS Patient Care Coordinator)
should receive special treatment. Whereas the Pension Act of 1975 required the City employees to work to age 60 to receive a full
pension, Mayor Murphy believed that the three categories of employees noted above should be permitted to retire at full pension
at age 55.

Accordingly, Mayor Murphy instructed an assistant city solicitor, a gentleman by the name of Edward F. Gentry, to act on the
Mayor’s behalf and to offer such enhanced pension benefits to the City employees in those categories. In fact, on June 10, 2003,
Assistant City Solicitor Edward F. Gentry then met with an individual named Ron Romano, who was an EMS District Chief. There
was evidence that other City employees then holding the positions of EMS District Chief, EMS Division Chief and EMS Patient
Care Coordinator had authorized Ron Romano to act as their representative, and to accept on their behalf any offer of enhanced
pension benefits that might be extended to them by Assistant City Solicitor Edward F. Gentry. Plaintiff offered evidence at trial
that Ron Romano had been acting as Plaintiff ’s agent at this meeting.

And, in fact, during this meeting of June 10, 2003 (a meeting that the participants referred to as a “2003 EMS Meet and
Discuss”) Assistant Solicitor Edward F. Gentry did, pursuant to Mayor Murphy’s instructions, offer enhanced pension benefits to
District Chief Romano. Specifically, Edward F. Gentry offered that Ron Romano and the other City employees holding the posi-
tions EMS District Chief, Division Chief and Patient Care Coordinator could have the following enhanced pension benefits: they
could retire at full pension at age 55 (rather than age 60), they would not be subject to the Social Security offset, and their sur-
viving spouses would receive a certain unspecified benefit. Mr. Ron Romano accepted that offer on behalf of himself and on
behalf of the City employees then holding, or who would hold, the positions District Chief, Division Chief and Patient Care
Coordinator.

On June 10, 2003, Assistant City Solicitor Gentry then sent a confirming memorandum to Mr. Romano. The text of that memo-
randum, in its entirety, is as follows:

Dear Mr. Romano:

This will confirm our understanding as a result of our recently concluded meet and discuss sessions.

The pension enhancements (re: social security offset, surviving spouse, etc.) as well as the unreduced at 55 pen-
sion benefit will be applicable to the following positions: (1) District Chief, (2) Division Chief and (3) Patient Care
Coordinator.

If you have any questions or comments please feel free to contact me.

cc:  Robert Kennedy, Director of Public Safety
Doug Garretson, Chief, EMS
Valerie Sullivan, Municipal Pension
Barbara Pareas, Personnel

Thereafter, neither Mayor Murphy nor Solicitor Edward F. Gentry ever took any further steps to have these enhanced pension
benefits actually enacted into law. That is, the Mayor did not urge or persuade the State Legislature to amend the Pension Act of
1975, or to enact some new law, so as to allow these particular employee positions to receive the enhanced pension benefits. Neither
did Mayor Murphy persuade the Pittsburgh City Council to pass a City ordinance that he could sign that would provide for these
benefits.

The years passed, and then, sometime in 2007, Plaintiff James D. Holman wrote to the executive Secretary of the Municipal
Pension Fund, Ms. Valerie Sullivan, informing her that he would turn age 55 in March 2007, and requesting that she present to the
City Pension Board his request for approval of full pension benefits at age 55, with no Social Security off-set, and with surviving
spouse benefits.

By letter dated August 22, 2007, Ms. Valerie A. Sullivan responded to Plaintiff, advising him:

The Board has authorized me to send you this letter advising you that there is no authority to grant your request for
full pension benefits at age 55 in the pension laws and ordinances governing the plan for any non-union employee at
this time.

Accordingly, Mr. Holman filed the one-count complaint in this case, claiming that the City breached its contract with him by not
providing him at age 55 with the pension he requested. The City denied Plaintiff ’s claim, denying both the legal premise (that the
Mayor had the unilateral authority to grant pension benefits) and the factual premise (that the Mayor had actually authorized the
Assistant City Solicitor to offer these enhanced benefits on behalf of the City for these particular positions). Regarding the legal
issue, Defendant has consistently argued, at all appropriate times throughout the trial, that the Mayor, “[did] not have the author-
ity to change statutory [pension] benefits by way of agreement.” See e.g. Defendants’ Motion for Post-Trial Relief, at ¶ 5

As to the factual issue, at the close of evidence at trial, I allowed this issue to be addressed by the jury by way of special
interrogatory:

QUESTION 1:

Do you find that Mayor Tom Murphy authorized Assistant City Solicitor Ed Gentry to offer the special pension
enhancements to District Chief Ron Romano as representative of the EMS Supervisors?
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In other words did Mayor Murphy authorize Ed Gentry to enter into the agreement that:

The Pension enhancements (re: social security offset, surviving spouse, etc.) as well as the unreduced at 55 pension
benefits will be applicable to the following positions: (1) District Chief, (2) Division Chief, and (3) Patient Care
Coordinator.

The jury answered this question “Yes.” Thus a verdict was entered in favor of Plaintiff requiring the City to pay him the amount
of money necessary to allow him to retire at full pension at age 55, without a social security offset, and with a surviving spouse
benefit. Defendant City then filed a timely motion for judgment notwithstanding the verdict. After reviewing the parties’ briefs and
the relevant statutes and cases, I granted the City’s motion. Plaintiff then appealed to the Commonwealth Court.

III.
Before I address the issue of whether the Mayor had the unilateral power to bind the City to expand the pension rights of cer-

tain City employee positions, I should first address the threshold question of whether the City could expand the pension rights of
City employees. After all, the City’s pension plan was enacted pursuant to the Pension Act of 1975, a state statute. And, as noted
above, that state statute was quite explicit in setting forth the exact amount of pension benefits that a City employee was to receive
under the City pension plan.

Thus, one could certainly argue that City pensions enacted pursuant to this state law may not exceed the very specific pensions
authorized by that law. So for example, where the state law authorizes a City to enact a pension plan that provides for City employ-
ees to retire at age 60 at a particular monthly benefit, one could credibly argue that it is illegal under that state law for a city to
allow its employees to retire at full pension at age 55, as this would have the effect of dramatically increasing the costs to the city.
One could argue that the state legislature was so explicit in the Pension Act of 1975 because it was concerned that the City of
Pittsburgh, like many local municipalities, might feel pressure to offer ever expanding pension packages to its employees.

The City might be tempted to offer overly generous pension benefits, as opposed to wage increases, under the logic that wage
increases would have to be paid by the City immediately, whereas a pension enhancement might not have to be paid for years; so
the issue of adequate pension funding would be the problem of some future administration. Of course, by promising extremely gen-
erous future pension benefits, and yet failing to fund for them, a city that governed in that matter would be placing its entire finan-
cial integrity at risk: eventually the pension bill would come due.

One could certainly argue, then, that the state legislature was acting to prevent local municipalities from falling into such fis-
cal improvidence by enacting the Pension Act of 1975, which seemingly limited the pension benefit that that the City could offer
its employees.

Yet, after reviewing Pennsylvania appellate case law, the issue is not so clear. It appears that it is the law of Pennsylvania that
the City has the authority to offer more generous pension benefit packages than those authorized by the Pension Act of 1975, at
least in some circumstances.

For example, under the Act of 1968, June 24, P.L. 237, No. 111 §1 (hereinafter “Act 111”) the General Assembly gave:

Policeman or firemen employed by a political subdivision of the Commonwealth...the right to bargain collectively with
their public employers concerning the terms and conditions of their employment, including...retirement, pensions,
and other benefits.

Act 111, §1, 43 P.S. §217.1 (emphasis added).

Obviously, if the police and the firefighters have the right to collectively bargain with public employers [such as the City] over
pensions, that would imply that the City has the authority to offer more generous pension benefits (at least to the police and fire-
fighters) than those provided for the police and firefighters in the Pension Act of 1975. Otherwise, it is difficult to see how a pub-
lic employer could “bargain” with these employees over pensions if it had no authority to offer anything more than what it was
already providing them under state law. Of course, this particular provision is of no benefit to Plaintiff Holman as he was not a
policeman or fireman (or even a member of any collective bargaining agreement for that matter).

But, according to Plaintiff, there is an even stronger argument for the proposition that the City of Pittsburgh had the authority,
if it wanted to exercise it, to offer its employees more generous pension packages than those provided for under the Pension Act
of 1975. That argument goes as follows:

In 2003, when the City allegedly offered these enhanced pension benefits to Plaintiff Holman and the other EMS supervisors,
it was operating pursuant to its own Home Rule Charter. The Home Rule Charter was approved by the electorate of the City of
Pittsburgh in the election held November 5, 1974.5

Home Rule Charters are provided for in the Pennsylvania Constitution. Under Article IX §2. Home Rule:

Municipalities shall have the right and power to frame and adopt home rule charters. Adoption, amendment or repeal
of a home rule charter shall be by referendum. The General Assembly shall provide the procedure by which a home
rule charter may be framed and its adoption, amendment or repeal presented to the electors. If the General Assembly
does not so provide, a home rule charter or a procedure for framing and presenting a home rule charter may be pre-
sented to the electors by initiative or by the governing body of the municipality. A municipality which has a home rule
charter may exercise any power or perform any function not denied by this Constitution, by its home rule charter or
by the General Assembly at any time.

(emphasis added).

Thus, the argument goes, as a home rule charter municipality, the City of Pittsburgh had the power to do any act not denied by
the Pennsylvania Constitution, the Home Rule Charter itself, or by a state law. And, since neither the Constitution, the Home Rule
Charter, or a state law expressly denied the City from offering more generous pension benefits than those provided for in the
Pension Act of 1975, the City therefore had the authority to provide more generous pension benefits if it deemed it appropriate to
do so.

As I see it, the principal flaw in Plaintiff ’s argument relating to the Home Rule Charter is that the Pension Act of 1975 does
seem to deny the City from offering more generous pension benefits than those provided for in the Pension Act of 1975. Although
the Pension Act does not use the word “deny”, it does use words that have that precise effect: Remember, the City’s pension “fund”
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must be “in accordance” with the Second Class City Pension Law; and that law mandates the following: “[The City of Pittsburgh]
shall create a pension fund for the pensioning of employees of said cities, in the manner, under the conditions, and subject to the
qualifications following.” 53 P.S. § 23561 (emphasis added). So, if the City is required by the Pension Act of 1975 to pension its
employees in the manner specified in that state law, then that would certainly suggest that the City is precluded from offering pen-
sion benefits in some other manner. Thus, if the City attempted to offer pension benefits in some other manner (say, by allowing
its employees to retire at age 55 rather than age 60), then the City would be attempting to “exercise [a] power... denied by... the
General Assembly.” As noted above, the Pennsylvania Constitution states that home rule charter municipalities may not exercise
such powers.

In short, it is a good question whether the City had the authority to offer some of its employees additional pension benefits, over
and above those provided for in the Pension Act of 1975. However, it is not necessary for me to reach that question here because,
even if the City had such authority, it is clear to me that the Mayor did not have the authority to act unilaterally to bind the City to
extend such benefits.

IV.
We must examine, then, the appropriate manner in which the City adopts or changes its laws regarding pension benefits. In

other words, does a municipality, under a home rule charter, adopt or change its pension plan by law: that is by ordinance proper-
ly passed by a majority of city council at a public vote, and signed by the mayor; or does such a municipality adopt or change its
pension plan by private contract between the mayor and the person or persons to whom the mayor wishes to extend the pension
benefit, all without the participation of the city council.

To state this question is very nearly to answer it. It is of no small significance for a city to change its pension plan so that its
employees are then able to retire at full pension at age 55.6 It should be self-evident that a city takes such actions by operating pur-
suant to law: that is by the city council acting in a formal and public manner to propose legislation to the mayor for his approval
by signature. That this is true is both implicit in a basic understanding of the framework of government and is obvious through a
cursory examination of the Home Rule Charter.

Under Pittsburgh’s Home Rule Charter, “Article 3 Legislative Branch” § 301 states: “THE COUNCIL. The legislative power of
the city shall be vested in a council.”
(emphasis added).

Also under Article 3 § 316:

LEGISLATION. Council may legislate by ordinance or resolution. Ordinances shall deal with general rules of contin-
uing effect. Resolutions shall deal with specific matters such as authorization of contracts, salaries, appropriations and
budget transfers. All ordinances and resolutions introduced shall be kept in a place accessible to the public at all
reasonable times.

(emphasis added).

The Home Rule Charter also states: “Council shall give public notice of the introduction of legislation...” § 318; Council shall not
take final action on the following types of legislation [such as appropriation or budget matters] without a public hearing...” § 319.
(emphasis added).

The Home Rule Charter also specifies the manner in which a proposed ordinance becomes law. When council approves a pro-
posed ordinance it must then be sent to the mayor. See § 321. “SUBMISSION OF LEGISLATION TO MAYOR AND VETO POWER.
Council shall submit all proposed legislation to the mayor for approval prior to its effective date. The mayor shall sign the legisla-
tion within ten days if approved, but if not, shall return it to council stating objections...”

Moreover, § 323 of the Home Rule Charter provides for the permanent and public recording of legislation: “RECORDING OF
LEGISLATION. All ordinances and resolutions shall be contained verbatim in permanent separate record books. ...The ordinance
book and resolution book shall be open and available for inspection by the public during regular business hours.” (emphasis
added).

As the above makes clear, a government body such as a state or a city accomplishes its work through a formal and public
process. So, when the Commonwealth of Pennsylvania wanted to set up a framework for the City of Pittsburgh to provide pension
benefits to its employees, it did so through the formal and public passage of the Pension Act of 1975. Our General Assembly pro-
posed this legislation and the Governor signed it into law. When the City of Pittsburgh wanted to establish a pension plan under
that state law, it did so through a formal and public process: the City Council proposed legislation and the Mayor signed the ordi-
nance into law. See Pittsburgh City Code Chapter 192.

Likewise, if the City wanted to change the way it pays out pensions it was required to do so through the formal process set forth
in the Home Rule Charter. City-Council would propose legislation and the Mayor would sign it. And, by following the formal
process set forth in the Home Rule Charter, the City government would thereby offer certain assurances to its citizens: it would
allow for public notice and public comment on this significant expenditure of public money; it would provide a verbatim, perma-
nent and public record of the precise proposed language regarding the proposed pension benefit.

Plaintiff argues that the Mayor had the unilateral authority to bind the City to pay the subject pension benefits under the fol-
lowing provisions of the Home Rule Charter:

§ 204. Powers and Duties of the Mayor

... h. to supervise all city employees and officers except as otherwise provided by this chapter.

... j. to take such action as may be necessary to ensure that no inequities exist in any unit of city government and
that each unit operates in a manner which provides every citizens full and equal access to government and a like
opportunity to render goods and services to the City.

302 Pa. Code § 11.2-204 (h), (j). See Plaintiff ’s Trial Brief at p.8.

I find it to be utterly unpersuasive, however, that an executive’s power “to supervise” or power to “ensure that no inequities
exist in any unit of city government” can be read so broadly as to include the unilateral power to bind the city, through private con-
tract, to pay additional pension benefits to any category of employees the mayor deems worthy to receive this added benefit.

For all of the reasons stated above, it is my view that where a city seeks to create or enlarge the pension benefits it provides to
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its employees, it accomplishes this through appropriate legislation, not through a contract entered into in some conference room
outside the scrutiny of the public. However, even if Plaintiff is correct that pension benefits may be extended to various employ-
ment categories by contract, such a contract could never be entered into by the unilateral actions of the Mayor. The Home Rule
Charter is quite clear:

§ 510. Contracts. Every contract relating to city affairs shall be authorized by resolution of council. No contract shall
be entered into or executed directly by council or any committee of council.

•  Official Comment to § 510:
Council approves contracts,
but only the mayor can negotiate
and execute a contract.

302 Pa. Code 11.5-510 See also Pittsburgh Baseball, Inc. v. Stadium Auth. of Pittsburgh, 630 A.2d 505, 508-9 (Pa.Cmwlth.Ct. 1993)
(Oral contract with a city mayor was not binding on city where the relevant city code required all contracts with the city to be in
writing and signed by the mayor and head of the proper department and where the Home Rule Charter required that contracts
regarding city affairs be authorized by resolution of city council).

Plaintiff ’s final argument stems from a collective bargaining agreement that Mayor Murphy negotiated on behalf of the City in
2001. Mayor Murphy testified that as part of his duties as Mayor he entered into collective bargaining agreements with labor
unions. (Tr.24). In 2001, he negotiated the collective bargaining agreement with the paramedic union. (The paramedic union cov-
ered the rank and file EMS employees, not the EMS Supervisors like Plaintiff Holman; Holman was not a member of the union and
was not covered by the collective bargaining agreement.)

At any rate, in 2001, Mayor Murphy was looking for a way to hold down the wages he would have to pay the paramedic union
employees. So, in his negotiations with the paramedic union that year, he agreed to reduce the retirement age for the paramedic
union employees to age 55. Thus, the Mayor agreed in the 2001 collective bargaining agreement with the paramedic union that,
at age 55, with twenty years of service, City employees who were members of the paramedic union could retire at full pension.
(Tr. 31-32).

By negotiating such a benefit, Mayor Murphy could pay out less money as wages in 2001, and put the costs “into a pension down
the road.” (Tr.31-32). Plaintiff points out that only the Mayor, on behalf of the City signed this 2001 collective bargaining agree-
ment with the paramedic union; and that no member of City Council signed the agreement. (Tr.25). Further, the Mayor did not
remember getting the approval of the Council before he entered into this agreement. (Tr.25).

Plaintiff argues that these actions by the Mayor in 2001 show that the Mayor’s actions in 2003 (when he expanded the pension
of Plaintiff Holman) were legal under the Home Rule Charter and binding on the City. There are, however, a number of flaws with
this argument.

First and foremost, the instant matter involving Plaintiff Holman has nothing to do with the propriety of Mayor Murphy’s
actions on an entirely separate matter in 2001. It may be that the Mayor lacked authority under the law to do what he did in
2001. It may be that if that matter is ever challenged in court, the extension of that pension benefit by the Mayor will be held
to be an illegal act. Or, perhaps in that case, the facts will show that City Council appropriated funds in that matter. Or, maybe
the courts will treat that matter differently because the agreement in 2001 was contained within a collective bargaining
agreement.7

I do not know what will happen regarding the 2001 matter, because that case is not before me; I do not have the benefit of a full
development of the facts and law on that matter.

As to the matter that is before me, however, I believe the answer is obvious. Mayor Murphy simply did not have the unilateral
authority to bind the City by contract, without legislative action by City Council, to pay additional pension benefits to Plaintiff
Holman.

Accordingly, I respectfully submit that my Order of September 9, 2010 granting the City’s Motion for judgment Notwithstanding
the Verdict should be affirmed.

DATE FILED: December 17, 2010

1 At trial, Plaintiff offered evidence that the agreement was entered into on behalf of the City through the actions of Mayor Tom
Murphy and on behalf of Plaintiff Holman through the actions of an individual named Ron Romano acting as agent for Plaintiff
Holman. Strictly speaking, Plaintiff is claiming that the Mayor agreed to provide these pension benefits to three categories of City
employees, and since he (Holman) falls into one of those categories he thereby had a contract with the City. Although it is difficult
for me to envision how the Mayor could enter into a contract with a category outside those represented by a certified union (how
could he “contract” in 2003 with a supervisor who might be hired years later?), for the purposes of this opinion I am assuming that
that is possible.
2 The Pension Board is defined in the act as the Mayor, the City-Controller, the President of the City Council and two employees to
be chosen by the employees contributing to the pension fund. 53 P.S. 23562
3 (1) 50% of the members average monthly earnings; multiplied by (2) the ratio that the member’s years of credited service (years
and completed moths to two decimals) up to a maximum of 20 is to 20; and (4) subtracted by a percentage of the primary insur-
ance amount paid or payable to the retiree. See 53 P.S. §23588(a)(1)-(4).
4 Except that the Pension Act of 1975 contains special provisions for policemen and firemen. Also, under the Pension Act of 1975,
the Social Security offset did not apply to members of the City pension plan hired prior to 1975.
5 The Home Rule Charter has been recorded in Ordinance Book Volume 74; and also in the Municipal Record of the Council of the
City of Pittsburgh Volume 108.
6 Not to mention the other enhancements to the pensions at issue here: elimination of social security offset and extension of bene-
fits to the surviving spouse.
7 As noted above, at p. 8, Act 111 requires public employers to bargain over pensions with the police and firefighters
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In Re: Estate of Esther F. Ascheim, Deceased
Holographic Will—Probate—Final Orders—Collateral Order—Possession of Estate Asset—Real Property—
Good Faith Acts of Personal Representative

No. 2731 of 2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—June 16, 2010.

OPINION
BACKGROUND

Esther F. Ascheim (“Decedent”) died on January 18, 2007 at the age of 99. She was survived by a son, Cappy Ascheim
(“Cappy”),1 a daughter, Barbara Effron (“Administratrix”), who resides in New York, New York, and a granddaughter, Karen
Wysopal, who resides in Concord, Massachusetts. At the time of her death, Decedent resided at 5100 Fifth Avenue, Unit 407,
Pittsburgh, Pennsylvania (“Condominium”).

On March 7, 2007, Administratrix filed a Petition for Probate and Grant of Letters with the Register of Wills of Allegheny
County, Pennsylvania (“Register”).2 No action was undertaken by the Register on the filing of the Administratrix’s Petition due to
the failure of Cappy to either join as a Petitioner or to renounce his right to act as a Co-Administrator pursuant to Section 3155 of
the Probate, Estates and Fiduciaries Code (“PEF Code”), 20 Pa.C.S.A. §3155. Instead of either joining or renouncing, Cappy elect-
ed to also file a Petition for Probate and Grant of Letters on March 12, 2007. Cappy’s Petition included a holographic will dated
April 22, 2000 purportedly executed by the Decedent.3

The Register attempted to resolve the differences between Cappy and the Administratrix regarding the opening of the
Decedent’s Estate, but was confronted with “incredible hostility”4 and a contentious atmosphere.

On August 31, 2007, the Register conducted a proceeding in an effort to resolve the dispute between the parties (T of 8/31/07).
The level of contention apparent on the record of that proceeding inevitably resulted in a failure by the Register. In frustration
with Cappy’s outlandish behavior, statements and pleadings, the Register, on February 1, 2008, pursuant to Section 907 of the PEF
Code, 20 Pa.C.S.A. §907 certified to the Orphans’ Court of Allegheny County, the matter for a determination of the validity of the
purported holographic will. The Register, in her Order of February 1, 2008, said the certification was “due to the acridity of the
pleadings filed by Cappy Ascheim toward the office of the Register and its’ employees.” A letter dated February 4, 2008 from
Timothy E. Finnerty, Esquire to Kate Barkman, Director of the Department of Court Records Wills/Orphans’ Court Division
states:…“

(2) the litigant, Cappy Ascheim, is pro se and has heretofor filed numerous petitions and pleadings which do little to reach
the ultimate issue involved. The tone of his pleadings and motions is to cast aspersions on everyone and minutia.

(3) Cappy Ascheim’s latest series of pleadings are about an inch thick wherein he seek [sic] to have his half-sister and
her attorney held in contempt, an extension of time for discovery and a motion to compel answers to interrogatories.

(4) I have granted an extension for discovery prior in this case after a hearing on his preliminary objections.

(5) He did not like the way his half-sister answered the interrogatories.

(6) The case is relatively simple

(a) Barbara Effron, his half sister filed for Letters of Administration

(b) he objected and she did not properly fill out the Petition for Letters of Administration

(c) he then attempted to Probate an alleged a holographic will of his mother.

(d) he had failed to get a second witness to the signature of his mother and therefor [sic] it could not be Proabeted [sic].

(e) the other side, Barbara Effron, alleges undue influence and lack of testamentary capacity and/or forgery in her caveat.

(f) neither party has taken the steps necessary to get this case moving, but rather they engage in arguing the minutia
of trivial details and acrimony.

(7) His latest salvo of pleading disparages the office of the Register and it’s staff for an improper order (this order was
voided by the Register), my competency and that of Hugh Mulvey.”

On February 21, 2008, the Section 907 of the PEF Code, 20 Pa.C.S.A. §907, certification was assigned to the Honorable Thomas
E. Gladden of this Court. On March 26, 2008, Judge Gladden conducted a conference on the record with the parties (Transcript of
March 26, 2008 (“T of 3/26/08”). At this conference, Judge Gladden carefully and succinctly explained in detail to the pro se Cappy
what had to be done at the hearing that he scheduled for April 10, 2008 on the holographic will issue. The minutia of trivial details
and acrimony continued with Cappy arguing with practically everything that was said by Judge Gladden and he continued to assert
the same know-it-all attitude with the Court that he had demonstrated with the Register.

On April 10, 2008, Judge Gladden provided Cappy the opportunity to present his case and be heard on his position that the holo-
graphic will was the last will and testament of the Decedent. Cappy did not present any case, but continued with the same argu-
mentative and contentious behavior that he had demonstrated in all of the prior proceedings before the Register and Judge
Gladden.

On April 30, 2008, Judge Gladden entered an Order denying Cappy’s Petition for Probate of Will. On May 7, 2008, Cappy filed
55 Exceptions to the April 30, 2008 Order followed by Supplemental Exceptions on May 23, 2008. Judge Gladden rendered no deci-
sion on the Cappy Exceptions and, pursuant to Rule 7.1(b) of the Pennsylvania Supreme Court Orphans’ Court Rules, the
Exceptions were deemed denied 120 days after the filing of the Exceptions.5 No appeal has been taken from either the entry of the
April 30, 2008 Order or the deemed denial of the Exceptions.

After the entry of Judge Gladden’s Order of April 30, 2008, the official Register’s file, with all of the documents, was transferred
back to the Register. On June 24, 2008, claims were filed by 5100 Fifth Avenue Condominium Association against the Estate for
$7,582.41 for pre-death matters and $11,578.54 for post-death matters.6

On September 11, 2009, the Administratrix was granted letters and administration of the Estate was commenced. On October
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15, 2009, the Administratrix presented to this Court an Emergency Petition in which she sought eviction of Cappy from the
Condominium.7 This Emergency Petition was denied by this Court because no emergency existed. The same allegations were pre-
sented by the Administratrix in the form of a Petition for a Rule to Show Cause Why Barbara Effron Should Not Be Granted an
Order of Court Ejecting Burton Ascheim a/k/a/ Cappy Ascheim from Unit 407, 5100 Fifth Avenue; the Sole Real Estate Asset of the
Estate of Esther F. Ascheim. The Petition was presented again as an emergency to the Honorable Lee J. Mazur who, on October
29, 2009, denied it on the basis that it was not an emergency.

At a conference before this Court on December 3, 2009, Cappy was represented by counsel for the first time in these proceed-
ings. On December 7, 2009, this Court, by Order of Court, scheduled a hearing on the eviction issue for March 1, 2010. On February
19, 2010, the parties filed Pre-Trial Statements and Memorandums of Law setting forth their respective positions. Cappy’s position
was a continuation of the argument regarding the holographic will issue that had previously been decided by Judge Gladden’s
Order of April 30, 2009 and other totally irrelevant minutia that had little or nothing to do regarding the right of an heir to possess
real estate under Section 3311 of the PEF Code, 20 Pa.C.S.A. §3311. While it was clear that the Administratrix’s position was that
it was necessary for the Condominium to be sold in order to satisfy the claims against the Estate, it was not clear how Cappy com-
menced his occupancy of the Condominium. The Administratrix’s position was that he became a “squatter” on the property at
Decedent’s death. Cappy asserted that he was not a “squatter” but commenced occupancy after the death of his father, in order to
provide care for his aging mother and that his occupancy continued with the consent of his mother entitling him as an heir to con-
tinued occupancy.

For reasons stated on the record, the hearing was delayed until March 2, 2010. The parties were provided the opportunity prior
to commencement of the case to state their respective positions. Cappy’s position was a restatement of the holographic will argu-
ment and a plea that the Court should delay any action on the Condominium until after it hears the evidence on Cappy’s Petition
for Removal of the Administratrix for various alleged reasons.8 The parties argued on and on regarding every minute issue con-
ceivable, most of which had been previously resolved or were totally irrelevant to the possession by an heir issue or were totally
without merit.

It became very apparent to the Court that there were claims against the Estate in excess of $23,000 by 5100 Fifth Avenue
Condominium Association (H.T. 3/1&2/10 at page 58) and a $131,000 claim by Cappy. The Estate’s assets appear to be the value of
the Condominium at $120,000.00 (H.T. 3/1&2/10 at pages 47 and 58) and fees of approximately $25,000.00 (H.T. 3/1&2/10 at pages
51, 58 and 63) from a New York Trust with which Cappy has been in litigation for many years (H.T. 3/1&2/10 at pages 65 and 67).

After observing the parties haranguing argument during the proceedings, the Court noted its’ findings on the record:

“I’m prepared to rule on the matter. All the issues which you mentioned, the ten issues that you mentioned, Mr. Boas, I
believe to be all issues dealing with removal and not the issue of possession and, in fact, will be better tried in the removal
part of the case, which we discussed when we initiated these proceedings.

As to a question of the value of the house, I direct that you do this, Mr. Boas. We will sign an order prepared by you that
increases the bond of Ms. Effron by $120,000. So that if you prevail, the value will be preserved for you in that regard for
a condominium in the same building.

Also, until there is further clarity, which may or may not be established in the removal proceeding, we will enter an order
prohibiting Ms. Effron from receiving any funds from the New York estate. You can then serve that on the administrator
up there, and I am sure they will not risk a jeopardy distribution.

That can be removed at any time whenever that fact becomes more clear as to the amount. If it is in the big numbers, as
you say, we can always bond. If it’s in the much smaller numbers, probably it wouldn’t be worthwhile bonding, but we’ll
cover that whenever we come to it.…

Which I think solely leaves the issue raised by the statute where I believe you even raised it whether or not Mr. Ascheim
can remain in possession while the property is listed and sold.

MR. BOAS: Well, that was like a final fall-back position, Your Honor.

I think we’re at your final fall-back position right now, because I just said the ten issues that you said are open issues will
be addressed in the removal citation that’s pending.

You have my rulings on the subject. As to whether or not Mr. Cappy Ascheim could stay there and have the property list-
ed, I’m ready to find right now that the degree of acrimony here between the parties, the accusations of criminal conduct,
of criminal trespass, criminal mischief, fraud, perjury, the acidity that you even note in your - - I don’t know if it’s in your
brief or your Pretrial Statement that exists, there is no way Mr. Ascheim can stay there while this property is listed and
sold. ” (H.T. 3/1&2/10 at pages 70-72)

On March 4, 2010, this Court Ordered Cappy to vacate the Condominium by May 1, 2010. Later, this date to vacate was extend-
ed until June 1, 2010 and then on May 12, 2010, pursuant to a Motion to Stay under Rule 1732 of the R.A.P., it was stayed pending
this appeal.

On March 26, 2010, Cappy, again acting pro se, filed a Notice of Appeal appealing from the Court’s Order of March 4, 2010. On
April 5, 2010, this Court entered an Order for a Concise Statement to be filed in accordance with Pa.R.A.P. 1925 (b). On April 26,
2010, Cappy filed a Concise Statement of Errors Complained Of On Appeal Pursuant to Pa.R.A.P. Rule 1925 (b) in which he cites
31 errors.

These errors can be summarized as follows:

1. The March 4, 2010 Order should not have been entered.

2. A full evidentiary hearing should have been conducted by the Court before a determination on the possession issue.

3. No Order should have been entered prior to the hearing on the Petition to Remove the Administratrix.

DISCUSSION
The initial issue before the Superior Court is whether the March 4, 2010 Order is appealable. Under Pennsylvania law, appeals



March 11 ,  2011 page 81

from Orphans’ Court estate administration orders are limited to those orders that are final orders as defined by Pennsylvania Rules
of Appellate Procedure Rule 341, 42 Pa.C.S.A., Pa.R.A.P. Rule 341, which includes those orders determining realty, personality and
status of individuals upon a determination of finality by the Orphans’ Court under 42 Pa.C.S.A, Pa.R.A.P. Rule 342; those interlocu-
tory orders where appeals are permitted under 42 Pa.C.S.A., Pa.R.A.P. Rule 311 including Section (a) (8) thereof, permitting
appeals of interlocutory orders determining the validity of a will or trust, 42 Pa.C.S.A., Pa.R.A.P. Rule 311 (a) (8); and permissive
interlocutory appeals under 42 Pa.C.S.A., Pa.R.A.P. Rule 312. This Court has made no determination of finality nor has it been
requested to do so and therefore, even though there is a determination of a possessory interest in reality, there is no jurisdiction
for this appeal.

The appeal in this case from the March 4, 2010 Order is clearly not appealable under Pennsylvania Rules of Appellate
Procedure Rules 311, 312, 341 and 342, 42 Pa.C.S.A., Pa.R.A.P. Rules 311, 312, 341 and 342.

Pennsylvania law also permits appeals of collateral orders as defined by Pennsylvania Rules of Appellate Procedure Rule 313,
41 Pa.C.S.A., Pa.R.A.P. Rule 313. “A collateral order is an order separable from and collateral to the main case of action where the
right involved is too important to be denied review and the question presented is such that if review is postponed until final judg-
ment in the case, the claim will be irreparably lost.” 42 Pa.C.S.A., Pa., R.A.P. Rule 313 (b). Rule 313 is to be applied narrowly to
prevent the collateral order doctrine from subsuming the fundamental general precept that only final orders are appealable and
causing litigation to be interrupted by appeals. Watson vs. City of Philadelphia; 665 A.2d 1315 (Pa. Cmwlth. 1995).

In Watson vs. City of Philadelphia, 665 A.2d 1315, 1317 and 1318 (Pa. Cmwlth. 1995), the Court said:

Rule 313 is a codification of the collateral order doctrine first articulated in Cohen v. Beneficial Industrial Loan Corp.,
337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), and adopted in Pennsylvania in Bell v. Beneficial Consumer Discount
Co., 465 Pa. 225, 348 A.2d 734 (1975)..........

In order to qualify as a collateral order, the appellant must demonstrate all three factors in the ..... definition. Fried v.
Fried, 509 Pa. 89, 501 A.2d 211 (1985).

In the view of the federal courts, the collateral order doctrine is not an exception to the final order rule, but is a rule
that allows, in the interest of “achieving a healthy legal system,” a small class of decisions that do not terminate litiga-
tion to be treated as final. Digital Equipment Corp. v. Desktop Direct, Inc., — U.S. —, 114 S.Ct. 1992, 128 L.Ed.2d 842
(1994). To fall within that small class of cases, federal law holds that the order appealed from must be conclusive,
resolve important questions separate from the merits of the case, and be effectively unreviewable on appeal from the
subsequent final judgment. Id. The requirements that must be satisfied to permit an appeal under the collateral order
doctrine are stringent, Id., and must be narrowly construed. Transtech Industries, Inc. v. A & Z Septic Clean, 5 F.3d 51
(3d Cir.1993); Yakowicz v. Pennsylvania, 683 F.2d 778 (ed Cir.1982). Narrow construction of the collateral order doctrine
is required to protect the integrity of the fundamental legal principle that only final orders may be appealed. To hold
otherwise would allow the collateral order doctrine to swallow up the final order rule, Yakowicz, causing litigation to be
interrupted and delayed by piecemeal review of trial court decisions. Richardson-Merrell, Inc. v. Koller, 472 U.S. 424,
105 S.Ct. 2757, 86 L.ed2d 340 (1985).

Conceding that the order may be separable under the three-pronged test for a Rule 313 collateral order under Ben vs. Schwartz,
690 A.2d 849 (Pa. Cmwlth. 1997)9, the third element as stated above is not present. In analyzing whether an issue has the impor-
tance to be a collateral order, a court should weigh the rights implicated in the case against the cost of piecemeal litigation and
more particularly whether the interests that would go unprotected without immediate appellate review are significant relative to
the efficiency interests sought to be advanced by adherence to the final judgment rule. Ben vs. Schwartz, Id.; Geniviva vs. Frisk,
555 Pa. 589, 725 A.2d 1209 (1999). It is not sufficient that the issue be important to the particular parties; rather, the order must
involve rights deeply rooted in public policy going beyond the particular litigation at hand. Claims must be viewed in the context
of the broad public policy and only those claims rooted in public policy can be considered as too important to deny appellate review,
Geniviva vs. Frisk, Id.

In the case sub judice, the administration of the Estate has already been delayed too long. The prolonging of this litigation
through piecemeal appeals exasperates an already extended period of administration.

Clearly, the interests implicated in the Order of March 4, 2010 are inconsequential as against the cost of the continued piece-
meal litigation that is being caused by this appeal. Very simply, this litigation should be brought to a final resolution through a final
accounting, audit and distribution as soon as possible to forestall any further diminishment of the value of the Estate. The issues
raised in this case are not deeply rooted in public policy but instead they are rooted in unreasonable sibling bickering. The issues
raised do not rise to the level of importance to satisfy the prerequisites of Rule 313, 42 Pa.C.S.A., Pa.R.A.P. Rule 313.

Under the law, a Rule 313 collateral order must satisfy all three of the requirements of separable, importance and irreparable
loss to be appealable. This case does not satisfy the importance requirement. The Superior Court therefore should quash this
appeal because it lacks jurisdiction over the appeal from this Court’s Order of March 4, 2010 because that Order is not a final order
and it does not satisfy any of the requirements for appeals from an interlocutory order under Rules 311, 312, 313 or 342 of the
Pennsylvania Rules of Appellate Procedure, 42 Pa.C.S.A., Pa.R.A.P. Rules 311, 312, 313 or 342.

Section 3311(a) of the PEF Code, 20 Pa.C.S.A. §3311(a) states:

A personal representative shall have the right to and shall take possession of, maintain and administer all the real and
personal estate of the decedent, except real estate occupied at the time of death by an heir or devisee with consent of the
decedent. He shall collect the rents and income from each asset in his possession until it is sold or distributed, and, dur-
ing the administration of the estate, shall have the right to maintain any action with respect to it and shall make all rea-
sonable expenditures necessary to preserve it. The court may direct the personal representative to take possession of,
administer and maintain real estate so occupied by an heir or a devisee if this is necessary to protect the rights of
claimants or other parties. Nothing in this section shall affect the personal representative’s power to sell real estate occu-
pied by an heir or devisee.

This Section recognizes that legal and equitable title to real estate passes to heirs or devisees at the time of death, but that
real estate should be administered as part of the Estate. Under Section 3311(a) of the PEF Code, 20 Pa.C.S.A. §3311(a), while
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the heir may retain possession of the real estate, the personal representative is charged with the responsibility of administer-
ing the estate and satisfying claims against the Estate. In Broses’s Estate, 423 Pa. 420, 424, 223 A.2d 661 (1966) the Supreme
Court said: “…[I]t would constitute an unwise precedent to permit an individual to retain possession of an asset of an estate
when the personal representative is charged with the responsibility of possessing and administering such asset, merely
because the individual is, or maybe, entitled to subsequently share in the distribution of the Estate. The inherent dangers are
self-evident.”

In the case sub judice, the Court recognized the right of Cappy as an heir to retain possession of the Condominium under Section
3311 of the PEF Code, 20 Pa.C.S.A. §3311. The Court also recognized that the Administratrix was charged with the responsibility
of administration of the Estate, including sale of the Condominium to satisfy creditors’ claims under the provisions of that same
statutory provision.

In many cases there is no conflict between the possessory rights of the heir and the personal representative’s duty to sell the
property. The possessory rights merely continue until the sale requires the possession to change in accordance with the terms of
the sale and then the heir relinquishes possession. This is a pattern that is entirely consistent with Section 3311 of the PEF Code,
20 Pa.C.S.A. §3311. In this case, the Court found that it would have been impossible for that pattern to occur. The degree of acri-
mony exhibited by the parties throughout all of the proceedings made it very clear to the Court that no sale of the Condominium
was possible so long as Cappy retained possession of the Condominium. This finding was made particularly clear during the pro-
ceedings of March 2, 2010, which was intended to be a hearing to determine whether Cappy should retain possession or to vacate
the premises.

Even without a hearing, the Court was able to determine that Cappy as an heir had the right to possess the Condominium. It
was also clear from the record that there were claims of record against the Estate and, in all probability, there will also be an unde-
termined amount of administrative costs and expenses. There may also be funeral expenses. In the absence of further administra-
tion of the Estate, neither the Court nor the Administratrix is able to determine the full extent of the Estate liabilities. Likewise,
further administration will be required to determine the full extent of the Estate’s assets.

The parties were consistent in recognizing that claims against the Estate existed and that the value of the known assets was
$120,000.00 for the Condominium and some amount from the Estate in New York. It is clear that it will be necessary for the
Administratrix, in order to comply with her charge, to sell the Condominium in order to obtain cash to satisfy the creditors and to
make distribution in the Estate. There was no need for a hearing for the obvious finding that there are creditors and the
Condominium needs to be sold.

The only real issue that needed to be resolved was whether a sale of the Condominium could take place with Cappy in posses-
sion. The preliminary proceedings that occurred prior to the scheduled March 2, 2010 hearing on this matter made it very clear
and the Court found that the possession by Cappy and a sale could not co-exist. The parties’ conduct clearly proved to the Court
that they would be unable to resolve their disputes and acrimony, long enough for an orderly listing and showing of the property
for sale.

The Court’s observations made it clear that between Cappy’s possessory rights and the Administratrix’s charge to sell the prop-
erty that the possessory rights must be subordinate to the charge to sell the property. The Court therefore ordered that the
Condominium be vacated for the purpose of selling it. For the reasons stated herein, the Court did not require a full evidentiary
hearing to determine that the parties’ acrimony made a sale impossible.

The other issue raised by Cappy is that the Court should not have even entertained the Administratrix’s Petition to have him
vacate the Condominium before it heard the evidence on his petition to have her removed as Administratrix. A review of the record
clearly shows that the hearing on the Administratrix’s Petition was scheduled on December 7, 2009 for March 1, 2010 with a full
pre-trial schedule. Cappy’s petition was not filed until January 25, 2010 and no motion for consolidation or a stay was made, only
an argument that the Court should not consider the issue under the Administratrix’s Petition until after a ruling on Cappy’s peti-
tion. This was based on the erroneous presumption that if the Administratrix’s appointment had been in error for lack of jurisdic-
tional or other reasons that any order made pursuant to the Administratrix’s petition would need to be vacated as moot. This pre-
sumption is incorrect.

Section 3329 of the PEF Code, 20 Pa.C.S.A. §3329 states:

No act of administration performed by a personal representative in good faith shall be impeached by the subsequent rev-
ocation of his letters or by the subsequent probate of a will, of a later will or of a codicil. Provided that, regardless of the
good or bad faith of the personal representative, no person who deals in good faith with a duly qualified personal repre-
sentative shall be prejudiced by the subsequent occurrence of any of these contingencies.

Further, this Court ratified and reappointed the Administratrix and granted letters on the record (H.T. 3/1&2/10 at pages 37 and
38). Even if the Register had no jurisdiction, the Administratrix acts prior to any projected removal constitute valid acts of admin-
istration of the Estate.

For the reasons set forth above, the Court’s Order of March 4, 2010 should be sustained and this appeal should be dismissed.

1 Mr. Ascheim is known under various names, but shall be referred to in this Opinion as “Cappy”, a name that most persons seem
to use for him.
2 On January 1, 2008, the Register of Wills was succeeded by the Department of Court Records Wills/Orphans’ Court Division. In
this Opinion, both of these offices shall be referred to as the “Register”.
3 The original of this document was ordered by the Honorable Thomas D. Gladden to be held for safe keeping by the Register
(Transcript of proceedings of April 10, 2008 (“T of 4/10/08”) at page 13 and 14).
4 Cappy admitted to his hostility at a Register’s proceeding to resolve these differences (Transcript of Proceeding dated August 31,
2007 (“T of 8/31/07”) at page 59). “Incredible hostility” are the words of Cappy.
5 Cappy currently takes the position that the denial does not occur until after the Clerk is directed to enter the deemed denial on
the docket. On Motion by Cappy, this Court ordered the entry of the denial on the docket on May 12, 2010.
6 On October 19, 2009, Cappy filed a claim of $131,000.00 against the Estate.
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7 While there is a dispute as to the exact date that Cappy commenced occupation of the Condominium, there is no dispute that he
has occupied it since Decedent’s death until the present.

8 On January 25, 2010, Cappy filed a Petition for Rule to Show Cause Why Barbara Effron Should Not Be Removed as the
Administratrix. A hearing on this Petition for Removal is currently pending before this Court for June 30, 2010. Included in
Cappy’s cause for removal of the Administratrix is that the Register did not have jurisdiction for her appointment. In effect, Cappy
argued that if he is successful in having the Administratrix removed, it will nullify the Court’s eviction of him because it would
have been done on the Motion of the then removed Administratrix. This argument completely ignores Section 3329 of the PEF
Code, 20 Pa.C.S.A. §3329. Rather than protract Cappy’s Argument, this Court ratified the Register’s appointment of the
Administratrix and reappointed her (Hearing Transcript of March 1 and 2, 2010 (hereinafter referred to at H.T. 3/1&2/10) at pages
37 and 38.) The pleadings pertaining to the Petition for Rule to Show Cause Why Barbara Effron Should Not Be Removed as the
Administratrix are being retained by this Court for the pending June 30, 2010 hearing and are not being transmitted to the Superior
Court at this time.
9 The stay of May 12, 2010 entered by this Court eliminated any urgency under the three-pronged test.

In Re: Estate of Esther F. Ascheim, Deceased
Wills—Appeal from Department of Court Records—Exceptions

No. 2731 of 2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—September 8, 2010.

OPINION
BACKGROUND

Esther F. Ascheim (“Decedent”) died on January 18, 2007 at the age of 99. She was survived by a son, Cappy Ascheim
(“Cappy”),1 a daughter, Barbara Effron (“Administratrix”), who resides in New York, New York, and a granddaughter, Karen
Wysopal, who resides in Concord, Massachusetts. At the time of her death, Decedent resided at 5100 Fifth Avenue, Unit 407,
Pittsburgh, Pennsylvania (“Condominium”).

On March 7, 2007, Administratrix filed a Petition for Probate and Grant of Letters with the Register of Wills of Allegheny
County, Pennsylvania (“Register”).2 No action was undertaken by the Register on the filing of the Administratrix’s Petition due to
the failure of Cappy to either join as a Petitioner or to renounce his right to act as a Co-Administrator pursuant to Section 3155 of
the Probate, Estates and Fiduciaries Code (“PEF Code”), 20 Pa.C.S.A. §3155. Instead of either joining or renouncing, Cappy elect-
ed to also file a Petition for Probate and Grant of Letters on March 12, 2007. Cappy’s Petition included a holographic will dated
April 22, 2000 purportedly executed by the Decedent.3

The Register attempted to resolve the differences between Cappy and the Administratrix regarding the opening of the
Decedent’s Estate, but was confronted with “incredible hostility”4 and a contentious atmosphere.

On August 31, 2007, the Register conducted a proceeding in an effort to resolve the dispute between the parties (T of 8/31/07).
The level of contention apparent on the record of that proceeding inevitably resulted in a failure by the Register to resolve the dis-
pute. In frustration with Cappy’s outlandish behavior, statements and pleadings, the Register, on February 1, 2008, pursuant to
Section 907 of the PEF Code, 20 Pa.C.S.A. §907 certified to the Orphans’ Court of Allegheny County, the matter for a determination
of the validity of the purported holographic will. The Register, in her Order of February 1, 2008, said the certification was “due to
the acridity of the pleadings filed by Cappy Ascheim toward the office of the Register and its’ employees.” A letter dated February
4, 2008 from Timothy E. Finnerty, Esquire to Kate Barkman, Director of the Department of Court Records Wills/Orphans’ Court
Division states:…“

(2) the litigant, Cappy Ascheim, is pro se and has heretofor filed numerous petitions and pleadings which do little to reach
the ultimate issue involved. The tone of his pleadings and motions is to cast aspersions on everyone and minutia.

(3) Cappy Ascheim’s latest series of pleadings are about an inch thick wherein he seek [sic] to have his half-sister and
her attorney held in contempt, an extension of time for discovery and a motion to compel answers to interrogatories.

(4) I have granted an extension for discovery prior in this case after a hearing on his preliminary objections.

(5) He did not like the way his half-sister answered the interrogatories.

(6) The case is relatively simple

(a) Barbara Effron, his half sister filed for Letters of Administration

(b) he objected and she did not properly fill out the Petition for Letters of Administration

(c) he then attempted to Probate an alleged a holographic will of his mother.

(d) he had failed to get a second witness to the signature of his mother and therefor [sic] it could not be Proabeted [sic].

(e) the other side, Barbara Effron, alleges undue influence and lack of testamentary capacity and/or forgery in her
caveat.

(f) neither party has taken the steps necessary to get this case moving, but rather they engage in arguing the minutia
of trivial details and acrimony.

(7) His latest salvo of pleading disparages the office of the Register and it’s staff for an improper order (this order was
voided by the Register), my competency and that of Hugh Mulvey.”

On February 21, 2008, the Section 907 of the PEF Code, 20 Pa.C.S.A. §907, certification was assigned to the Honorable Thomas
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E. Gladden of this Court. On March 26, 2008, Judge Gladden conducted a conference on the record with the parties (Transcript of
March 26, 2008 (“T of 3/26/08”). At this conference, Judge Gladden carefully and succinctly explained in detail to the pro se Cappy
what had to be done at the hearing that he scheduled for April 10, 2008 on the holographic will issue. The minutia of trivial details
and acrimony continued with Cappy arguing with practically everything that was said by Judge Gladden and he continued to assert
the same know-it-all attitude with the Court that he had demonstrated with the Register.

On April 10, 2008, Judge Gladden provided Cappy the opportunity to present his case and be heard on his position that the holo-
graphic will was the last will and testament of the Decedent. Cappy did not present any case, but continued with the same argu-
mentative and contentious behavior that he had demonstrated in all of the prior proceedings before the Register and Judge
Gladden.

On April 30, 2008, Judge Gladden entered an Order denying Cappy’s Petition for Probate of Will. On May 7, 2008, Cappy filed
55 Exceptions to the April 30, 2008 Order followed by Supplemental Exceptions on May 23, 2008. Judge Gladden rendered no deci-
sion on the Cappy Exceptions and, pursuant to Rule 7.1(b) of the Pennsylvania Supreme Court Orphans’ Court Rules, the
Exceptions were deemed denied 120 days after the filing of the Exceptions.5 No direct appeal has been taken to date from either
the entry of the April 30, 2008 Order or the deemed denial of the Exceptions.

After the entry of Judge Gladden’s Order of April 30, 2008, the official Register’s file, with all of the documents, was transferred
back to the Register.

On September 11, 2009, the Administratrix was granted letters and administration of the Estate was commenced. On Motion by
Cappy on May 12, 2010, this Court ordered the Register to enter onto the Docket Report the deemed denial by operation of law to
the Exceptions to Judge Gladden’s April 30, 2008 Order in accordance with the requirement of the Supreme Court Rule 7.1(f)
which states:

Time Limits for Decision on Exceptions. The Orphans’ Court shall decide exceptions including supplemental exceptions
and cross exceptions within one hundred and twenty (120) days of the filing of the initial exceptions. If the Orphans’ Court
fails to decide the exceptions within one hundred and twenty (120) days, the exceptions shall be deemed denied by oper-
ation of law on the one hundred and twenty first (121st) day and the clerk is directed to enter the deemed denial on the
docket as of that date. The appeal period shall begin to run as of the one hundred and twenty first (121st) day.

On July 6, 2010, Timothy E. Finnerty, Esquire, of the Register’s Office, entered an Order of Court. It is from Mr. Finnerty’s July
6, 2010 Order of Court that Cappy has filed this Appeal to the Superior Court. This Court is filing this Opinion pursuant to R.A.P.
1925 because this case continues to be before this Court even though Mr. Finnerty’s Order of Court was not directed by this Court
and the appeal was made to the Superior Court and not to this Court as prescribed by Allegheny County Orphans’ Court Rule 10.2.

Cappy has suggested to this Court that the intent of this appeal is to appeal the deemed denial by operation of law to the
Exceptions he filed against Judge Gladden’s6 April 30, 2008 Order.

It is apparent to this Court that Judge Gladden did not enter an order specifically denying the multitude of exceptions filed by
Cappy in an effort to avoid anymore of Cappy’s harassment and rancour. Judge Gladden’s April 30, 2008 Order complied with the
law in all ways as Cappy entered no evidence to prove the existence of the holographic will that he claimed was executed by the
Decedent. See Transcript of Proceeding of April 10, 2008.

This Court’s Order of May 12, 2010 was entered merely as an accommodation to Cappy’s complaint that the Register had neg-
lected to enter the date of the deemed denial of Judge Gladden’s Order on the docket. Mr. Finnerty’s Order, from which this appeal
has been filed, was not this Court’s Order nor in response to this Court’s Order.

This appeal from Mr. Finnerty’s July 6, 2010 Order to the Superior Court appears to be in the wrong forum. Rule 10.2 of the
Pennsylvania Supreme Court Orphans’ Court Rule states that “[A]ppeals from judicial acts or proceedings of the Register of Wills
and the practice and procedure with respect thereto shall be as prescribed by local rules.”

Allegheny County Orphans’ Court Rule 10.2 states:

Appeals from the Register of Wills.

(a) Form and Notice of Appeal

An Appeal from a decree of the Register shall be made to the Court in a form substantially similar to Form A of this rule
or on any substantially similar form. Notice of such appeal shall be served on all interested parties or their counsel.

(b) Form of Petition

After an appeal has been taken to the Court from any decree of the Register, the appellant shall present a petition to the
Court within thirty days after filing the appeal. Such petition shall specify the grounds upon which the appeal is based;
shall set forth the names and addresses of all interested parties and the necessary jurisdictional facts; shall be signed by
the appellant or appellant’s counsel of record; and shall be filed with the Clerk. A copy of the decree of the Register and
a copy of the appeal form shall be annexed to the petition. Thereupon the Court will award a citation to all interested par-
ties to show cause why the appeal should not be sustained and the decision complained of set aside.

(c) Action Upon Default

When on appeal no petition is filed within 30 days, the appeal may be dismissed by the Court upon petition of any party
in interest. If the respondent fails to comply with the requirements of any citation or notice, the Court, upon proof of serv-
ice thereof, shall make such order as may be just and necessary.

Clearly, Cappy has erroneously neglected to comply with Allegheny County Orphans’ Court Rule 10.2 by filing this appeal to the
Superior Court and not to this Court. This appeal therefore should be quashed for failure to comply with the Allegheny County
Orphans’ Court Rules.

Alternatively, assuming that this is a valid appeal from Judge Gladden’s April 30, 2008 Order, that Order should be sustained
because Cappy did not satisfy his burden of proof before Judge Gladden because he failed to enter any evidence on the record after
having been given very specific directions from Judge Gladden as to what he was expected to prove. Further, the thirty day peri-
od for any appeal from Judge Gladden’s April 30, 2008 Order has lapsed almost two years since the 121st day after the filing of the
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Exceptions to Judge Gladden’s Order by virtue of Rule 7.1 of the Supreme Court of Pennsylvania Orphans’ Court Rule set forth
above. Under Rule 903 of the Pennsylvania Rules of Appellate Procedure, 42 Pa. C.S.A., Pa. R.A. P. 903, Cappy had thirty days from
the 121st day after the filing of his Exceptions to file an appeal from Judge Gladden’s April 30, 2008 Order. The failure of the
Register of Wills to timely enter the deemed denial on the docket was at the most a ministerial error, if at all, and did not affect
the time for filing an appeal.

For the reasons stated above, this appeal from the Order of Court entered on the record by Timothy E. Finnerty, Esquire should
be quashed or, alternatively, dismissed.

1 Mr. Ascheim is known under various names, but shall be referred to in this Opinion as “Cappy”, a name that most persons seem
to use for him.
2 On January 1, 2008, the Register of Wills was succeeded by the Department of Court Records Wills/Orphans’ Court Division. In
this Opinion, both of these offices shall be referred to as the “Register”.
3 The original of this document was ordered by the Honorable Thomas D. Gladden to be held for safe keeping by the Register
(Transcript of proceedings of April 10, 2008 (“T of 4/10/08”) at page 13 and 14).
4 Cappy admitted to his hostility at a Register’s proceeding to resolve these differences (Transcript of Proceeding dated August 31,
2007 (“T of 8/31/07”) at page 59). “Incredible hostility” are the words of Cappy.
5 Cappy currently takes the position that the denial does not occur until after the Clerk enters the deemed denial on the docket.
6 Judge Gladden was assigned to the Orphans’ Court of Allegheny County in a Senior Judge status in 2008, but is no longer sitting
on the bench in Allegheny County.

In Re: A.H.D., Petitioner
Mental Health—Involuntary Commitment—Expungement—Firearms Act

No. 1043 of 2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—February 17, 2010.

OPINION
On September 1, 1997, Petitioner was involuntarily committed to Sewickley Valley Hospital pursuant to Section 7302 of the

Mental Health Procedures Act, 50 P.S. §7302 (Expungement Transcript of July 16, 2009 (hereinafter referred to as E.T.) at pages
17, 35, 36, 43, 46 and 47 and the Sewickley Valley Hospital record for Petitioner which was admitted into evidence at E.T. page 42).
Petitioner was 16 years old at the time of the involuntary commitment (E.T. page 19). He filed a Petition for Expungement (here-
inafter referred to as the “Petition”) pursuant to Section 6111.1(g) of the Pennsylvania Uniform Firearms Act of 1995 (hereinafter
referred to as “Firearms Act”), 18 Pa. C.S.A. §6111.1(g) on May 21, 2009.1 In response to the Petition, a hearing was conducted by
the Court on July 16, 2009, at which time the Pennsylvania State Police and the Allegheny County Department of Mental Health
both participated through counsel (E.T. page 2).

On July 30, 2009, this Court entered an Order dismissing the Petition and denying the relief sought in the Petition. Petitioner
then filed Exceptions on August 19, 2009 after which this Court ordered the filing of briefs and scheduled argument on October 7,
2009. After hearing argument and reviewing the briefs filed by the parties, on November 4, 2009, this Court denied the Petitioner’s
Exceptions. In his Exceptions, Petitioner specifically abandoned his challenge to the validity of the involuntary commitment pur-
suant to Section 6111.1(g) of the Firearms Act, 18 Pa. C.S.A. §6111.1(g) and is now basing this appeal entirely on the issues per-
taining to Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1).

This appeal from the Court’s Order of July 30, 2009 was filed on November 24, 2009. An Order was entered on November 25,
2009 pursuant to Pa. R.A.P. 1925(b), 42 Pa. C.S.A. for Petitioner to file a concise statement of matters complained of on appeal. The
Petitioner filed a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P. 1925(b) on December 15, 2009. This
Concise Statement can be summarized as asserting the following:

1. The Court abused its discretion in denying the Petition because the Court’s findings were not supported by competent
and adequate evidence.

2. That Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) is unconstitutionally vague and violates the
Petitioner’s right to due process guaranteed by the Fourteenth Amendment of the United States Constitution and Articles
1 and 9 of the Pennsylvania Constitution.2

3. That Section 6105(f)(1) violates the right to equal protection of the law guaranteed by the Fourteenth Amendment of
the United States Constitution and Articles 1 and 9 of the Pennsylvania Constitution.3

In his testimony, Petitioner describes a very unpleasant relationship with his sister when they were then teens (E.T. at pages 29
and 30). He said on September 1, 1997, he washed and waxed his truck and his sister and her friend spat upon it (E.T. at pages 31
and 32). Later, when he was driving his sister to a picnic, he testified that his sister punched him (E.T. page 33). In response to this,
he applied the brakes causing the sister’s head to hit the windshield and dashboard (E.T. page 33).

On cross-examination, the Petitioner insisted that he neither struck nor assaulted his sister in the car or later in the house (E.T.
at pages 34 and 35). According to the Petitioner, after his sister hit her head on the dashboard he returned home and on arrival the
sister slammed the vehicle door and went into the house and locked the door (E.T. at pages 33 and 35). He said he then entered the
house from the rear door and was merely sitting there when the police arrived (E.T. at pages 34 and 35).

Sergeant Adam Kenneth Beck of the Ohio Township Police testified that he responded to a dispatch to go to the house, at which
Petitioner and the sister were present, on a domestic dispute (E.T. page 44). The dispatch was in response to an anonymous caller
reporting two people fighting and a female crying (E.T. page 44). The Sergeant said he met with the Petitioner at the front door
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and spoke with him (E.T. page 44). It was Sergeant Beck’s testimony that Petitioner was upset and had been crying (E.T. page 44).
The Petitioner told the officer that he had had a little argument with his sister and that Petitioner told him “to just put a gun to his
head” (E.T. page 44).

Sergeant Beck said he also spoke to the sister who told him that she and the Petitioner had an argument and that Petitioner had
grabbed her and smashed her head a couple of times off of the side of the truck door and then he drove home (E.T. page 45). She
also told the officer that upon arriving at the house she ran into the house and locked herself into a bedroom (E.T. page 45). The
officer’s testimony is that the sister reported that Petitioner followed her to the bedroom and picked the lock and again grabbed
her and smashed her head a couple of times on a brass bed frame (E.T. at pages 45 and 46). He further said the sister was very
upset and disheveled and looked like she had been in a physical altercation (E.T. page 46). The sister was then taken to Sewickley
Valley Hospital (E.T. at pages 18 and 46 and Sewickley Valley Hospital records for the sister which were admitted into evidence at
E.T. page 60).

The officer said he then returned his attention to the Petitioner and, because he was only 16, there was discussion regarding his
being taken to Sewickley Valley Hospital pursuant to Section 7302 of the Mental Health Procedures Act, 50 P.S. §7302 for a men-
tal health evaluation (E.T. at pages 17, 18 and 46). The officer said that Petitioner’s threat to put a gun to his head also was consid-
ered in taking Petitioner to the hospital (E.T. at pages 46 and 47). Petitioner was transported to the hospital in a police car by
Officer Beck (E.T. at pages 47 and 52).

Based upon Sergeant Beck’s statement in the Part I Application for Petitioner’s involuntary commitment describing Petitioner’s
violent attack upon his sister, and her own examination of Petitioner, Doctor Rochelle Rosen findings were: “Patient had argument
with sister, became uncontrollable choking sister and striking her head against bedpost”. Doctor Rosen said that the required treat-
ment was admission for further evaluation and she opined that Petitioner was severely mentally disabled and should be commit-
ted pursuant to Section 7302 of the Mental Health Procedures Act, 50 P.S. §7302.

The Petitioner was admitted to Sewickley Valley Hospital on September 1, 1997 and discharged on September 4, 1997. The
Discharge Summary is factually consistent with the description by Officer Beck and Doctor Rosen. The Clinical Synopsis of the
Discharge Summary states:

Please see the admission history and physical for further details. He apparently became involved in an altercation with
his sister the afternoon of 9/01/97. He lost control and began choking her, then struck her head against the bed post. Police
were called and he became quite tearful and stated he might as well take a gun to his head. At that time, the 302 petition
was filed by the police. Reportedly, he’s had multiple problems at school including tardiness and lack of attention to his
studies. He was expelled from Quaker Valley School for one year after he was caught with a small pocket knife. He was
scheduled to return to the school this fall, but has not yet started. Over the summer, there have been three episodes of
anger – once with an altercation with his sister when he threw car keys at her and struck her back. The second time, he
became mouthy with his stepmother and got into an altercation with his father.

The Discharge Summary also states the Petitioner “minimized even remorse over injury to sister, as problems at school. It was-
n’t until the date of discharge that he expressed some remorse and recognition of the potential consequences of his behavior, as
well as his intention to apologize to his sister and father and stepmother”.4

After the hospitalization, the Petitioner attended therapy at the Staunton Clinic from September 9, 1997 until May 19, 1998. The
therapist’s notes report the following:

1. On September 9, 1997, it reports Petitioner said, “My sister and I fought and I lost my temper. I feel horrible”. (Staunton
Clinic Child Evaluation Clinical History Part II under Child’s Perceptions of Problem for 9/9/97).

2. On September 22, 1997 it reports Petitioner said “L (sister) pushed his buttons and he smacked her in the chin”.
(Staunton Clinic Progress Record for 9/22/97).

3. On November 6, 1997 it reports Petitioner “participating to some degree in a fight which occurred over Halloween
weekend”. (Staunton Clinic Progress Record for 11/6/97).

4. On November 25, 1997 it reports Petitioner “also brought up the fact that he is still carrying around much guilt over
the incident with his sister in which he hit her and was extremely angry with her”. (Staunton Clinic Progress Record for
11/25/97).

In his testimony, Petitioner said he had taken Lexapro for anxiety caused by his business, but that he was no longer taking it
(E.T. page 37). He also denied being diagnosed with adjustment disorder (E.T. at pages 36 and 37).5

The September 1, 1997 Sewickley Valley Hospital record for the sister, including the ambulance report, state that she said “She
was hit on the left temporal area with a fist and the right temporal area was struck on the passenger side window/door” (ALS
Information). The Emergency Department record says: “Patient states she was in argument with brother – he hit her numerous
times”. Doctor Larry J. Kachak reports:

This is a 17 year old female who got in a domestic disturbance with her brother today. She was apparently punched in the
left side of her face and then struck the right side of her head against the car. It is unknown as to whether she lost con-
sciousness. This argument continued at home. She got out of the car, he tackled her then chased her up to the bedroom.
Police were summoned by a neighbor and she was brought to the ER Dept.

He also says:

She is a 17 year old female who is awake, alert and oriented x 3. Glasgow Coma Scale is 15.

Examination of the head reveals that she does have some tenderness over the left zygoma. She has some very minimal
tenderness over the right TMJ but no significant trismus. She does not have any tenderness of the cervical spine. She does
have some mild diffuse tenderness of the left parietal bone without palpable fractures.

Motor function of the lower extremities are unremarkable.

She was sent for x-rays and CT of the head and x-ray of the left zygoma which were unremarkable. However Dr. Kavic
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in reading the films was a little bit concerned about a possible mandibular problem and recommended a panorex with
mandible and she will be sent back to the x-ray Dept. to have this done.

Neurologically when she was rechecked at 6 PM, she was still intact. Her medical Glasgow Coma Score is 15.

It is believed that she probably had significant trauma to her head but I don’t believe she sustained a concussion. We are
going to ask her father to keep close eye on her tonight, waking her every 2 hours to midnight then once during the night.
Should she develop any increasing headache, vomiting or confusion, she should be rechecked immediately in the ER. Also
the panorex x-ray will be documented on the chart.

The Petitioner’s Section 7302 Sewickley Valley Hospital mental health record, which was admitted into evidence (E.T. page
42), is clearly sufficient proof of the validity of the Section 7302, 50 P.S. §7302 involuntary commitment. While the Petition and
the case presented at the hearing argued the invalidity of the commitment, the weight of the evidence was to the contrary.
Petitioner’s abandonment of any claim for redress under Section 6111.1(g) of the Firearms Act, 18 Pa. C.S.A. §6111.1(g) prudent-
ly narrows the issues to those arising out of the Court’s relief under Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A.
§6105(f)(1) which states:

Upon application to the Court of Common Please under this subsection by an applicant to the prohibitions under subsec-
tion (c) (4), the court may grant such relief as it deems appropriate if the court determines that the applicant may pos-
sess a firearm without a risk to the applicant or any other person.

None of the various character witnesses that testified on behalf of the Petitioner were sufficiently familiar with the events of
September 1, 1997, nor did they have medical qualifications to assist the Court in determining whether the Petitioner may possess
a firearm without a risk to the Petitioner or any other person. Therefore, the Court did not give great weight to the testimony of
these witnesses except as background for the overall analysis of the issues involved.

Contrarily, the Court gave great consideration to the June 12, 2009 opinion of Lawson Bernstein, M.D., which was admitted into
evidence by the Petitioner without objection (E.T. page 40). Dr. Bernstein’s opinion included the addition into the record of a num-
ber of facts that he considered as being notable to include: that Petitioner has a medical history for migraine headaches for which
he is currently on Naprasyn and Imitrex; that on June 12, 2009 Petitioner had been on Lexapro for three months for treatment of
anxiety symptoms;6 Petitioner’s family neuropsychiatric history is extensive with bipolar disorder and alcohol abuse; Petitioner
has a history of two head injuries; Petitioner’s developmental history includes a dysfunctional family and prevalence of alcohol
abuse; For the period of six months preceding Dr. Bernstein’s opinion on June 12, 2009, Petitioner had been in voluntary counsel-
ing sessions in order for Petitioner to deal with feelings arising out of suicide attempts by his ex-girlfriend.

Dr. Bernstein’s opinion incorrectly states that Petitioner’s involuntary commitment lasted only 48 hours, which is inconsistent
with the hospital records that show a September 1, 1997 at 4:35 p.m. admission date and a discharge on September 4, 1997 at 12:39
p.m. This opinion also states that Petitioner “was never formally committed to a psychiatric hospital in the sense that there was no
302 hearing”. Factually, the record clearly shows that this statement is incorrect and it is presumed that the doctor is mistaking a
Section 7302 involuntary commitment with a Section 7303 involuntary commitment, 50 P.S. §7302 and 7303.

In his opinion letter, Dr. Bernstein states: “This opinion is rendered by me within a reasonable degree of medical certainty.
Below is factual basis for my conclusion”. Thereafter he states:

The sister then punched him in the mouth causing your client to slam on the brakes of his truck such that her face struck
the windshield. They returned to the family home where the sister then ran into the house crying. Neighbors observed
this and called your client’s stepfather and mother, who returned to the familial home, but also called the police, who
responded, as well. Mr. D (Petitioner) states that his sister told the police (untruthfully by his recounting of the facts) that
Mr. D had punched her in the mouth and otherwise assaulted her. When the police confronted your client about this, he
became upset and made a statement to the effect that he would be better off dead. This resulted in his being transported
to Sewickley Valley Hospital and involuntarily committed there.

Dr. Bernstein’s factual premise is consistent with the Petitioner’s denial7 of the attack on the sister that is clearly described in
Officer Beck’s testimony8, the police report that was admitted into evidence9, the Sewickley Valley Hospital mental health records
for the Petitioner10, and the Sewickley Valley Hospital medical records for the sister11. The weight of all this evidence clearly proved
that Petitioner did attack his sister as described in the record. Dr. Bernstein admits in his opinion that, in addition to evaluating
the Petitioner, he did review the Petitioner’s Sewickley Valley Hospital medical records that included the Staunton Clinic Records
for the counseling sessions from September 9, 1997 to May 19, 1998. The Sewickley Valley Hospital medical records reviewed by
Dr. Bernstein clearly state that Petitioner attacked his sister and the Staunton Clinic Records cited above even state that Petitioner
admitted this attack to the therapists.

Even further confirmation of this attack on the sister can be found in the Sewickley Valley Hospital medical records for the sis-
ter on September 1, 1997.

In his zeal to advocate Petitioner’s position and in an apparent effort to exculpate his acceptance of the Petitioner’s incredulous
version of the events of September 1, 1997, Dr. Bernstein asserts that whether one believes the Petitioner or not, “it is quite clear
that this was a singular aberrational event….” Again, this is totally inconsistent with the Sewickley Valley Hospital record that
states on the Discharge Summary for Petitioner: “Reportedly, he’s had multiple problems at school including tardiness and lack of
attention to his studies. He was expelled from Quaker Valley School for one year after he was caught with a small pocket knife. He
was scheduled to return to school this fall, but has not yet started. Over the summer, there have been three episodes of anger –
once with an altercation with his sister when he threw car keys at her and struck her back. The second time, he become mouthy
with stepmother and got into an altercation with his father.”

Also in the Staunton Clinic Progress Report for November 16, 1997, two months after the September 1, 1997 attack on his sis-
ter, Petitioner admits to participation in “a fight which occurred over Halloween weekend”. The Staunton Clinic Progress Report
for November 22, 1997 also reports Petitioner striking his sister in the chin.12 There is no indication that Dr. Bernstein probed any
further to obtain more accurate facts for which to formulate a truthful and credible opinion, but he certainly can’t credibly con-
clude that the September 1, 1997 incident was a “singular aberrational event” in view of the even limited documentary evidence
that he claims he reviewed.
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The Court was also puzzled by Dr. Bernstein’s statement that Petitioner was no greater risk “than the average citizen”. There
is no description of how Dr. Bernstein determined the identity of the “average citizen” and whether it included citizens who have
been determined to be severely mentally disabled and in need of treatment pursuant to Section 7302 of the Mental Health
Procedures Act, 50 P.S. §7302.

Dr. Bernstein diagnosed the Petitioner with adjustment disorder with anxious features which is basically the same diagnosis
that Dr. Nicholas M. Carosilla made in the Petitioner’s Discharge Summary of September 4, 1997. Petitioner either does not under-
stand that he has been diagnosed as such or he is in denial of this diagnosis as he denied this is his testimony (E.T. page 36).

The Court was not afforded the opportunity of hearing Dr. Bernstein’s testimony. Had he testified, the doctor may have been
better able to explain the internal inconsistencies in his letter and to clarify his opinion. Petitioner elected to not clarify these
inconsistencies and left the Court with the only credible evidence that was admitted into the record namely the testimony of
Sergeant Beck, the Petitioner’s Sewickley Valley Hospital records including the Staunton Clinic Progress Reports, and the
Sewickley Valley Hospital records for the sister. The Court found this evidence to be much more credible than the testimony of the
Petitioner and Dr. Bernstein’s letter.

Dr. Bernstein’s letter also lacked competency in that it is premised on facts that were inconsistent with and contrary to the doc-
umentary evidence that was the more credible source for the facts.13

The Court was also not afforded the opportunity of hearing directly from the sister her version of the September 1, 1997 inci-
dent. The various medical records and the testimony of Sergeant Beck regarding the sister’s version were made a part of the
record and are very different from the incredible version described by the Petitioner and accepted as fact by Dr. Bernstein. The
Court found the testimony of Sergeant Beck and the medical records to be more credible and persuasive than the testimony of
the Petitioner.

Another confusing issue, that was presented by the Petitioner, was his motivation to expunge his mental health record. During
the hearing, the Petitioner went to great lengths to argue that he filed the Petition because the Sewickley Valley Hospital mental
health record might impede his ability to be a contractor (E.T. at pages 27-29). His counsel argued that this was not a firearms case
(E.T. page 64) and attempted to convince the Court that there was a statutory impediment to his client engaging in the plumbing
business if his mental health records were not expunged. In his letter to the Court of July 20, 2009, Petitioner’s counsel admitted
that there was no such per se statutory impediment. During argument before this Court and in the Concise Statement of Matters
Complained of on Appeal, Petitioner no longer appears to be asserting that this is not a firearms case, but instead is asserting that
his motivation is to be able to possess firearms regardless of his status as a contractor.

In order for a determination to be rendered favorable to Petitioner’s position under the provisions of Section 6501(f)(1) of the
Firearms Act, 18 Pa. C.S.A. §6501(f)(1), the Petitioner needed to convince the Court that the prognosis for Petitioner’s severe
mental disability, which necessitated Petitioner’s involuntary commitment under the provisions of Section 7302 of the Mental
Health Procedures Act, 50 P.S. §7302, had been abated or stabilized to such an extent that there was a sufficient diminishment of
risk to the Petitioner and other persons and that Petitioner could possess a firearm without such a risk. Petitioner, as the moving
party, had the burden of proving that such an abatement or stabilization had occurred. The only evidence that dealt with this issue
offered by the Petitioner was the Bernstein letter, which for the reasons set forth above, this Court found to be both incompetent
and incredible.

Under the provisions of 18 Pa. C.S.A. §6105(f)(1), the legislature has designated the trial courts of this Commonwealth with the
responsibility of determining whether persons who have been involuntary committed under the Mental Health Procedures Act, 50
P.S. §7101, et. seq. are to be prohibited from possessing firearms unless they are no longer a risk to themselves or others and may
now possess a firearm safely. This is an extremely serious responsibility that may bear on the health, safety and life of persons that
the legislature intended to be protected by the prohibition of possession of firearms by such persons.14 In order to render a proper
and judicious determination on this issue, competent and credible evidence of the prognosis of the prior medically determined
severe mental disability is required. The absence of such evidence would place the persons intended to be statutorily protected at
the mercy of the court, which has no mental health expertise and cannot make such a determination without the assistance of com-
petent and credible medical evidence. The Court’s discretion to expunge can only be exercised within the parameters of the evi-
dence presented to it and, in this case, the required medical evidence was not submitted.

Section 6105(f)(1) of the Firearms Act; 18 Pa. C.S.A. 6105(f)(1) places the responsibility of determining whether an applicant
may possess a firearm without a risk to the applicant or any other person entirely on the trial court and not on the medical wit-
nesses whose testimony the court may, as the fact finder, accept or reject in whole or in part or believe all parts or none. In re
Wilton, 921 A.2d 509 (Pa. Super. 2007), Nemirovsky vs. Nemirovsky, 776 A.2d 988 (Pa. Super. 2001). .

Petitioner initially contends that, contrary to the Court’s determination, he presented competent and adequate evidence that
would permit expungement of his mental health record. The standard of reviewing orders by the trial court is as follows:

The findings of a judge of the orphans’ court division, sitting without a jury, must be accorded the same weight and effect
as the verdict of a jury, and will not be reversed by an appellate court in the absence of an abuse of discretion or a lack
of evidentiary support.

The rule is particularly applicable to the findings of fact which are predicated upon the credibility of the witnesses, whom
the judge has had the opportunity to hear and observe, and upon the weight given to their testimony. In reviewing the
Orphans’ Court findings, our task is to ensure that the record is free from legal error and to determine if the Orphans’
Court’s findings are supported by competent and adequate evidence and are not predicated upon capricious disbelief of
competent and credible evidence. However, we are not limited when we review the legal conclusions that [an] Orphans’
Court has derived from those facts.

In Re Wilton, 921 A.2d 509, 512-513 (Pa. Super. 2007) (internal citations omitted).
The Court therefore concluded, properly, that the Petitioner did not produce competent and credible evidence that forecasts

that his future mental health condition will continue to be of sufficient stability so that he could possess firearms without a risk to
himself or others. The Court also concluded that Doctor Bernstein’s opinion was incredible and did not provide an adequate and
sufficient prognosis of the Petitioner’s future mental health stability.

The constitutional challenges to Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) have been raised for the first
time in this appeal. At no time, neither in the pleadings nor during the hearing, were these issues raised until the filing of the
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Statement of Matters Complained Of On Appeal. Rule 302(a) of the Pa. R.A.P., 42 Pa. C.S.A. clearly states: “Issues not raised in the
lower court are waived and cannot be raised for the first time on appeal”. This waiver includes constitutional issues, ABG
Promotions vs. Parkway Pub. Inc., 834 A.2d 613, (Super. 2003).

Also Rule 235 of the Pa. R.C.P., 42 Pa. C.S.A. provides:

In any proceeding in a court subject to these rules in which an Act of Assembly is alleged to be unconstitutional and the
Commonwealth is not a party, the party raising the question of constitutionality shall promptly give notice thereof by reg-
istered mail to the Attorney General of Pennsylvania together with a copy of the pleading or other portion of the record
raising the issue and shall file proof of the giving of the notice. The Attorney General may intervene as a party or may be
heard without the necessity of intervention. The court in its discretion may stay the proceedings pending the giving of the
notice and a reasonable opportunity to the Attorney General to respond thereto. If the circumstances of the case require,
the court may proceed without prior notice in which event notice shall be given as soon as possible; or the court may pro-
ceed without waiting action by the Attorney General in response to a notice.

In Irrera vs. Southeastern Pennsylvania Transportation Authority, 331 A.2d 705 (Super. 1974), where the issue of constitution-
ality of a statute was not pled or otherwise raised as an issue below and no notice was given to the Attorney General as required
by rule, the Superior Court held the issue of constitutionality was abandoned or waived. It is clear that Petitioner has waived or
abandoned the constitutional issues that he has raised in his Statement of Matters Complained Of On Appeal pursuant to Pa.
R.A.P. 1925(b). Also see Adelphia Cablevision Associates of Radnor, L.P. vs. University City Housing Company, 755 A.2d 703 (Pa.
Super. 2000).

In addressing constitutional challenges to statutes, the Court must adhere to the rules regarding statutory construction. In
Baumgardner Oil Co. vs. Commonwealth, 606 A.2d 617, 624, 146 Pa. Cmwlth. 530, (1992), appeal denied 612 A.2d 986, 531 Pa. 648,
the Court said:

It is presumed when construing a statute that the legislature does not intend to violate the Constitution of the United
States or the Constitution of Pennsylvania. Section 1922 of the Statutory Construction Act of 1972, 1 Pa. C.S. §1922. A leg-
islative enactment is presumed to be constitutional and will not be declared unconstitutional unless it plainly, clearly, and
palpably violates the constitution. Consumer Party of Pennsylvania v. Commonwealth, 510 Pa. 158, 507 A..2d 323 (1986).
All doubts are to be resolved in favor of the constitutionality of the statute. Liquor Control Board v. Spa Athletic Club, 506
Pa. 364, 485 A.2d 732 (1984).

Aside from the fact that the Petitioner has waived or abandoned the constitutional issues raised in his Statement of Matters
Complained Of On Appeal, the issues raised are also without merit. Article 1, §9 of the Pennsylvania Constitution, Purdon’s Statutes
Const. Art. 1, §9 pertains only to rights of accused in criminal prosecutions and is therefore not relevant to this case, which is not
a criminal prosecution. This is a proceeding to expunge a mental health record and therefore the assertion of a violation of Article
1, §9 is devoid of any merit. Petitioner’s allegations in B & C of his Concise Statement of Matters Complained Of On Appeal regard-
ing Article 1, §9 of the Pennsylvania Constitution, Purdon’s Statutes Const. Art. 1, §9 should be dismissed because they are irrele-
vant and totally without merit.

Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) is not unconstitutionally vague. In Commonwealth vs. Asamoak,
809 A.2d 943, 946 (Pa. Super. 2002) the Court said:

An ordinance is unconstitutionally vague if it fails to give a person of ordinary intelligence a reasonable opportunity to
know what conduct is prohibited by the law. Id. “A vague law impermissibly delegates basic policy matters to policemen,
judges, and juries for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discrim-
inatory application.” Commonwealth v. Cotto, 562 Pa. 32, 37-38, 753 A.2d 217, 220 (2000) (quoting Grayned v. City of
Rockford, 408 U.S. 104, 108-09, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972).

An enactment will not be deemed unconstitutionally vague if the terms, when read in context, are sufficiently specific
that they are not subject to arbitrary and discriminatory application. Cotto, 562 Pa. at 38, 753 A.2d at 220.15

In Baumgardner Oil Co. vs. Commonwealth, 606 A.2d 617, 623, 146 Pa. Cmwlth. 530 (1992) appeal denied 612 A.2d 986, 531, Pa.
648, the Court stated:

A statute is void for vagueness when it fails to define an offense with sufficient definiteness so that ordinary persons
can understand what conduct is prohibited. Commonwealth v. Parker White Metal Co., 512 Pa. 74, 515 A.2d 1358
(1986). The requirements of due process are satisfied if the statute in question contains reasonable standards to guide
the prospective conduct. Commonwealth v. Heinbaugh, 467 Pa. 1, 354 A.2d 244 (1976).16

In Commonwealth vs. Stenhack, 514 A.2d 114, 124, (Pa. Super 1986), appeal denied 543 A.2d 769, the Court described the stan-
dard for unconstitutional vagueness as:

Constitutionally vague statutes proscribe activity in terms so ambiguous that reasonable persons may differ as to what is
actually prohibited. Examples are found in Baggett v. Bullitt, 377 U.S. 360, 84 S.Ct. 1316, 12 L.Ed.2d 377 (1964), which
struck down a statute prohibiting “subversive” organizations; Smith v. Goguen, 415 U.S. 566, 94 S.Ct. 1242, 39 L.Ed.2d 605
(1974), which invalidated a statute outlawing treatment of a United States flag “contemptuously”; and Coates v.
Cincinnati, 402 U.S. 611, 91 S.Ct. 1686, 29 L.Ed.2d 2145 (1971), which voided an ordinance against groups conducting
themselves on sidewalks “in a manner annoying to persons passing by.”

Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) must be read and interpreted in conjunction with the other pro-
visions of the Firearms Act and particularly Section 6105(c)(4) thereof, 18 Pa. C.S.A. §6105(c)(4), which is specifically cited in
Section 6105(f)(1) and the Mental Health Procedures Act, 50 P.S. §7101 et. seq., which is specifically cited in Section 6105(c)(4),
18 Pa. C.S.A. §6105(c)(4). The Mental Health Procedures Act defines a severely mentally disabled person and provides for the
involuntary commitment of such a person. Section 6105(c)(4) of the Firearms Act, 18 Pa. C.S.A. §6105(c)(4) prohibits persons who
have been determined to be severely mentally disabled and involuntarily committed pursuant to the Mental Health Procedures Act
from possessing, using, controlling, selling, transferring and manufacturing a firearm or obtaining a license to do any such con-
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duct. Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) merely provides an applicant who would otherwise be pro-
hibited under the provisions of Section 6105(c)(4) as a result of having been determined to have been severely mentally disabled
and to have been involuntarily committed pursuant to the Mental Health Procedures Act, 50 P.S. §7101, et. seq. to have the Court
determine whether the applicant may possess a firearm without a risk to the applicant or any other person.

The prior determination of the applicant being “severely mentally disabled” included a determination that the applicant had
posed “a clear and present danger of harm to others or to himself” as that term is defined in the Mental Health Procedures Act,
50 P.S. §7301(b). The reference back in Section 6105(f)(1) to Section 6105(c)(4) and then to the Mental Health Procedures Act can
only be interpreted as meaning that the Court is to determine if the applicant’s mental health is in such a state that he presently
or prognosticatively may possess a firearm without a risk to the applicant or to any other person.

There is nothing unclear about the language or intent of Section 6105(f)(1), 18 Pa. C.S.A. §6105(f)(1) and both the Court and the
Petitioner clearly understood what was expected of the Petitioner. The Petitioner simply failed to satisfy that expectation.

Regarding the Petitioner’s assertion that Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) violates the right to
equal protection of the law, the Supreme Court in Commonwealth vs. Albert, 758 A.2d 1149, 1151, 1152, 563 Pa. 133 (2000) summa-
rized the law on equal protection as follows:

The equal protection clause of the Fourteenth Amendment provides that no State shall “deny to any person within its
jurisdiction the equal protection of the laws.” U.S. Const. Amend. XIV, § 1. Likewise, Article 1, Section 26 of the
Pennsylvania Constitution provides that “[n]either the Commonwealth nor any political subdivision thereof shall deny to
any person the enjoyment of any civil right, nor discriminate against any person in the exercise of any civil right.” Pa.
Const. Art. 1, Section 26.

This Court has held that “the equal protection provisions of the Pennsylvania Constitution are analyzed . . . under the
same standards used by the United States Supreme Court when reviewing equal protection claims under the Fourteenth
Amendment to the United States Constitution.” McCusker v. Workers’ Compensation Appeal Board, 536 Pa. 380, 639 A.2d
776, 777, (1994), quoting Love v. Borough of Stroudsburg, 528 Pa. 320, 597 A.2d 1137, 1139 (1991). In Curtis v. Kline, 542
Pa. 249, 666 A.2d 265 (1995), this Court set forth an extensive analysis regarding the concept of equal protection, its appli-
cability and the level of scrutiny needed when examining a particular legislative enactment. We stated:

The essence of the constitutional principle of equal protection under the law is that like persons in like circumstances
will be treated similarly. Laudenberger v. Port Authority of Allegheny County, 496 Pa. 52, 436 A.2d 147 (1981).
However, it does not require that all persons under all circumstances enjoy identical protection under the law. James
v. SEPTA, 505 Pa. 137, 477 A.2d 1302 (1984). The right to equal protection under the law does not absolutely prohibit
the Commonwealth from classifying individuals for the purpose of receiving different treatment, Robson v. Penn Hills
School District, 63 Pa. Commw. 250, 437 A.2d 1273 (1981), and does not require equal treatment of people having dif-
ferent needs. Houtz v. Commonwealth, Department of Public Welfare, 42 Pa. Commw. 406, 401 A.2d 388 (1979). The
prohibition against treating people differently under the law does not preclude the Commonwealth from resorting to
legislative classifications. Heisler v. Thomas Colliery Co., 260 U.S. 245, 43 S.Ct. 83, 67 L.Ed. 237 (1922), provided that
those classifications are reasonable rather than arbitrary and bear a reasonable relationship to the object of the leg-
islation. Commonwealth v. Parker White Metal Co., 512 Pa. 74, 515 A.2d 1358 (1986). In other words, a classification
must rest upon some ground of difference which justifies the classification and have a fair and substantial relation-
ship to the object of the legislation. Id. Judicial review must determine whether any classification is founded on a real
and genuine distinction rather than an artificial one. Equitable Credit and Discount Company v. Geier, 342 Pa. 445, 21
A.2d 53 (1941). A classification, though discriminatory, is not arbitrary or in violation of the equal protection clause if
any state of facts reasonably can be conceived to sustain that classification. Federal Communications Commission v.
Beach Communications, Inc., 508 U.S. 307, 113 S.Ct. 2096, 124 L.Ed.2d 211 (1993); Dandridge v. Williams, 397 U.S.
471, 90 S.Ct. 1153, 25 L.Ed.2d 491 (1970). In undertaking its analysis, the reviewing court is free to hypothesize rea-
sons the legislature might have had for the classification. Federal Communications Commission v. Beach
Communications, Inc.,; Martin v. Unemployment Comp. Bd. of Review, 502 Pa. 282, 466 A.2d 107 (1983). If the court
determines that the classifications are genuine, it cannot declare the classification void even if it might question the
soundness or wisdom of the distinction. Equitable Credit and Discount Company v. Geier.

We are also mindful of the different types of classifications and the standards according to which they are weighed: The
types of classifications are: (1) classifications which implicate a “suspect” class or a fundamental right; (2) classifica-
tions implicating an “important” though not fundamental right or a “sensitive” classification; and (3) classifications
which involve none of these. Id. Should the statutory classification in question fall into the first category, the statute is
strictly construed in light of a “compelling” governmental purpose; if the classification falls into the second category, a
heightened standard of scrutiny is applied to an “important” governmental purpose; and if the statutory scheme falls
into the third category, the statute is upheld if there is any rational basis for the classification. Smith v. City of
Philadelphia, 512 Pa. 129, 138, 516 A.2d 306, 311 (citation omitted). Curtis, 666 A. 2d at 267–8 (footnote omitted).

The classification challenged in Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) includes those applicants for
relief who were subject to the prohibition under Section 6105(c)(4) of the Firearms Act, 18 Pa. C.S.A. §6105(c)(4), which are per-
sons who have been adjudicated to be incompetent or who have been involuntarily committed pursuant to Section 7302, 7303 or
7304 of the Mental Health Procedures Act as being severely mentally disabled under the provisions of that Act, 50 P.S. §7101 et.
seq.. Petitioner argues that Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) infringes on the fundamental right to
bear arms guaranteed by the Second Amendment to the United States Constitution, U.S.C.A. Const. Amend. 2 and Article 1, §21 of
the Pennsylvania Constitution, Purdon’s Statutes Const. Art. 1, §21. In the recent United States Supreme Court case of District of
Columbia vs. Heller, 128 S.Ct. 2783, 2816 and 2817, 171 L.Ed. 2d. 637, 76 USLW 4631 (2008), the Court said:

Like most rights, the right secured by the Second Amendment is not unlimited. From Blackstone through the 19th-centu-
ry cases, commentators and courts routinely explained that that right was not a right to keep and carry any weapon what-
soever in any manner whatsoever and for whatever purpose. See, e.g. Sheldon, in 5 Blume 346; Rawle 123; Pomeroy 152-
153; Abbott 333. For example, the majority of the 19th-century courts to consider the question held that prohibitions on
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carrying concealed weapons were lawful under the Second Amendment or state analogues. See, e.g., State v. Chandler, 5
La. Ann., at 489-490; Nunn v. State, 1 Ga., at 251: see generally 2 Kent *340, n. 2; The American Students’ Blackstone 84,
n. 11 (G. Chase ed. 1884). Although we do not undertake an exhaustive historical analysis today of the full scope of the
Second Amendment, nothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession
of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools
and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.

In Lehman vs. Pennsylvania State Police, 839 A.2d 265, 273, 576 Pa. 365 (Super. 2003) the Court said:

While the right to bear arms enjoys constitutional protection, like many other constitutional rights, it is not beyond reg-
ulation. See Lewis, at 65 n. 8, S.Ct. 915 (“These legislative restrictions . . . are neither based on constitutionally suspect
criteria, nor do they trench upon any constitutionally protected liberties.”); see also Gardner v. Jenkins, 115 Pa. Cmwlth.
107, 541 A.2d 406, 409 (1988) (“The right to bear arms, although a constitutional right, is not unlimited and may be
restricted in the exercise of the police power for the good order of society and protections of the citizens”).

The Court therefore has concluded the limitation by the provisions of the Firearms Act and particularly Section 6105(f)(1)
thereof may have on the Petitioner’s right to bear arms is not an infringement of a fundamental right which would place the class
of persons affected by Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1) in a suspect class that requires strict scruti-
ny. On the contrary, Lehman, Id., appears to be applying the rational basis analysis to the Firearms Act and places the persons
affected by the Firearms Act in the third classification cited by the Supreme Court in Commonwealth vs. Alberts, 758 A.2d 1149
(Pa. 2000), which necessitates a rational basis analysis to justify a limitation of rights by this statutory provision.

The Firearms Act differentiates applicants based on the circumstances of the disability preventing a person from using or pos-
sessing, etc. a firearm and provides specific remedies corresponding to those circumstances that might be available to remove the
disability. In the case of a person who is prohibited from using or possessing, etc. a firearm by virtue of having been adjudicated
incompetent or having been involuntarily committed pursuant to the Mental Health Procedures Act as being severely mental dis-
abled under the provisions of that Act, 50 P.S. §7101 et. seq., such persons have recourse to remove the prohibitions under either
Sections 6111.1(g) or 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6111.1(g) or 6105(f)(1). Other classifications of persons have
recourse to other sections of the Firearms Act based on the circumstances of the disability. In essence, the Act treats those per-
sons in like circumstances similarly but those in other circumstances differently based on the circumstances of the disability. In
the case of those who have been determined to have been severely mentally disabled, their remedy is to have a court invalidate
the finding of their being severely mentally disabled under Section 6111.1(g), 18 Pa. C.S.A. §6111.1(g) (a remedy which Petitioner
specifically abandoned in this appeal) or Section 6105(f)(1), 18 Pa. C.S.A. §6105(f)(1) which requires a court to determine if the
applicant may possess a firearm without a risk to the applicant or any other person.

It is clear that the legislature had a rational basis for differentiating between the class of persons who were either adjudicated
incompetent or severely mentally disabled from the others who were prevented from possessing firearms for different reasons,
and Section 6105(f)(1), 18 Pa. C.S.A. §6105(f)(1) is not in violation of the right to equal protection of the law under the Fourteenth
Amendment, U.S. Const. Amend. XIV §1, U.S.C.A. Amend. 14, §1, or Art. 1, §25 of the Pennsylvania Constitution. Purdon’s Statutes,
Art. 1, §26.

For the reasons set forth above, the Court’s Order denying the expungement of Petitioner’s mental health record should be sus-
tained and the Petitioner’s appeal should be denied.

1 While the Petition did not seek redress pursuant to Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §6105(f)(1), the Court
treated the Petition as seeking redress under both Section 6111.1(g) and 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A. §§6111.1(g)
and 6105(f)(1).
2 Paradoxically, if Petitioner were to be successful in invalidating Section 6105(f)(1) of the Firearms Act, the prohibition provid-
ed in Section 6105(c)(4) of the Firearms Act would remain applicable to the Petitioner and he would continue to be prohibited
from possessing, using, controlling, selling, transferring or manufacturing a firearm and obtaining a license to undertake any
such conduct.
3 The same paradox exists here that is stated in the previous footnote.
4 In his testimony, the father also minimized his daughter’s physical condition after the attack (E.T. page 18). Likewise, counsel for
the Petitioner argued that the sister was not seriously injured (E.T. page 66).
5 The Petitioner’s Discharge Summary states he was diagnosed with adjustment disorder with mixed features of conduct.
6 In his testimony Petitioner admitted he had taken Lexapro but denied that he was doing so at the time of the hearing on July 16,
2009. In his exceptions, Petitioner states that he is no longer taking Lexapro. The only evidence regarding the Petitioner taking
Lexapro appears in Dr. Bernstein’s letter of June 12, 2009 and the testimony of the Petitioner (E.T. page 37) which initially appear
to be inconsistent but may not be in fact so due to the one month time difference. There is no evidence in the record regarding the
dosage although Petitioner argues, in his Exceptions, that the dosage he had taken was minimal.
7 E.T. at pages 34 and 35.
8 E.T. at pages 45 and 46
9 E.T. page 42.
10 E.T. page 42.
11 E.T. page 60.
12 It is not clear, but this appears to be an incident separate and distinct from the September 1, 1997 attack on the sister.
13 The Court does not question Dr. Bernstein’s medical qualifications as an expert witness but does question the credibility and com-
petency of the evidence that he provided in his letter.
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14 Recent reports of the January 2010 assassination of state police trooper Paul G. Richey by an apparent mentally disabled assas-
sin emphasizes the seriousness of this responsibility and why this Court deems this responsibility so seriously.
15 At 809 A.2d 945, the Asamoak Court, Id. noted that the principals and rules of statutory construction apply equally to the inter-
pretation of statutes and ordinances.
16 It should be noted that Section 6105(f)(1) of the Firearms Act, 18 Pa. C.S.A §6105 (f)(1) does not prohibit any conduct. On the
contrary, the section merely enables a court to remove a prohibition.

In Re: Estate of Zelda B. Oates, Deceased
Will—Trust—Objections to Accounting—Exceptions—Preliminary Objections—Appeal—Notice—Mailbox Rule

No. 0394 of 1995. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—May 25, 2010.

OPINION
BACKGROUND

The Decedent, Zelda B. Oates (“Decedent”), who was a resident of Allegheny County, Pennsylvania, died testate on January 2,
1995. Her January 29, 1931 Will (“Will”) was probated on January 18, 1995 by the Allegheny County Register of Wills. The final
Decree of Distribution was entered on January 31, 1997.

Article SIXTH(c) of the Will established a trust (“Trust”) for the benefit of certain individuals to hold one-half (1/2) of the
residue of her estate as follows:

(c) The remaining two parts of my estate shall be put into a trust fund for the benefit of the following persons and the
income, less administrative expenses, paid as follows (1) Mary Price, of 533 Mt. Pleasant Road, Pittsburgh, Pennsylvania,
shall receive an income monthly of Two Hundred ($200.00) Dollars during her lifetime; (2) the balance of the income
from this trust to be paid quarterly to D. Clifford Blair, Robert H. Blair (and in the case of his death to his widow, Dorothy
Fennell Blair), [and] Harold B. Reno (and in the case of his death to his widow, Marilyn Reno). When all the recipients
have died, the funds remaining in this trust estate shall be divided equally among the following organizations: (1) The Mt.
Lebanon United Presbyterian Church, Washington, Road, Mt. Lebanon, Pa.; (2) Grove City College, Grove City, Pa., for a
scholarship fund in memory of my father, John A. Blair; (3) The University of Pittsburgh Scholarship Fund in the School
of Business Administration in memory of my late husband, Thomas D. Reno; (4) The South Side Hospital Auxiliary, 2000
Mary Street, Pittsburgh, Pa.,; and (5) The University Club of Pittsburgh, University Court, Pittsburgh, Pa. for their
Scholarship Fund in Memory of R. Wayne Oates and Zelda B. Oates.

PNC Bank, National Association (“Trustee”) was appointed to serve as Trustee of the Trust. South Side Hospital Auxiliary was
purchased by the University of Pittsburgh Medical Center System in 1996. After the sale, the South Side Hospital subsequently
changed its name to The Birmingham Foundation.

D. Clifford Blair died on July 4, 1995, Dorothy F. Blair died on November 3, 1997, Mary Price died on February 7, 2000, Harold
B. Reno died on January 28, 2002 and Robert H. Blair died on May 15, 2002. Marilyn A. Reno (“Reno”), a resident of Bradenton,
Florida and the last surviving income beneficiary of the Trust, died testate on August 31, 2008, triggering the Trust’s termination.
On October 2, 2008, Reno’s son, Gerald A. Reno (“Objectant”), was appointed Personal Representative of Reno’s Estate in the
Probate Division of the Circuit Court for Manatee County, Florida at file No. 2008 CP 1306.

According to Objectant, his grandfather, Harry Reno, was the brother of Tom Reno, who was the first husband of Decedent.
After the death of Harry Reno, Tom Reno and Decedent became extremely close to Objectant’s family (Hearing Transcript of
January 25, 2010 (“H.T.”) at page 70).

On February 23, 2009, Objectant filed a Statement of Claim with the Financial Industry Regulatory Authority (“FINRA”) against
PNC Capital Markets, Inc., PNC Investments, Inc., J.J.B. Hilliard, W.L. Lyons, Inc. and PNC Financial Services Group, Inc. d/b/a
PNC Advisors (the “FINRA Complaint”) (H.T. at page 76). This case was filed in Florida by Philip D. Snyderburn, Esquire, being
counsel for Objectant as a Personal Representative of Reno’s Estate (H.T. at pages 77 & 78). While Objectant takes the position that
the FINRA Complaint was filed against the Decedent’s Estate, he admits that he does not know whether the Trustee or the
Decedent’s Estate are named as defendants in the case (H.T. at pages 88, 89 and 90). In fact, the FINRA Complaint does not name
either as defendants (See Exhibit C). The Objectant withdrew the FINRA Complaint on June 29 or 30 of 2009 (H.T. at page 77).

Because of the death of Reno, the last surviving income beneficiary under the Trust, on May 1, 2009, the Trustee filed its First
and Final Account for the Trust and the Decedent’s Estate was called for audit on June 16, 2009 to adjudicate the final distribu-
tion of the Trust. By Letters of June 4, 2009, Jonathan M. Schmerling, Esquire (“Schmerling”), counsel for Trustee, sent each inter-
ested party, including Objectant, notice of the audit hearing (H.T. at pages 8-11, See Exhibits 1-7). A Petition for Distribution was
presented at the Audit. Objectant was not present at the Audit (Audit Transcript of June 16, 2009 at page 3).1

On July 27, 2009, this Court entered a Decree of Distribution in Decedent’s Estate awarding the Trust balance to the charities
after payment of specified expenses. By letter dated July 29, 2009, Schmerling forwarded a copy of the Decree of Distribution to
Objectant (H.T. at pages 74 & 75, See Exhibit J). On or about August 3, 2009, Objectant received Schmerling’s July 29, 2009 letter
and the Decree of Distribution (H.T. at page 74).

On or about August 17, 2009, Objectant, acting pro se, sent two Motions (“Motions”) to this Court, objecting and excepting to
the July 27, 2009 Decree of Distribution and (i) seeking to have the July 27, 2009 Decree of Distribution vacated, and (ii) request-
ing additional time to elaborate upon his objections and exceptions (H.T. at pages 83-85, See Exhibits K-A & K-B). These Motions
were not filed but, on August 20, 2009, this Court ordered them to be filed.2 On August 21, 2009, this Court scheduled a Conference
for September 30, 2009.3 On August 21, 2009, this Court also granted a Motion to Suspend Distribution.

At a conference held with this Court on September 21, 2009, in response to Trustee’s Motion to Rescheduled a
Conference/Hearing, this Court Ordered (i) that Objectant must file any pleadings on or before October 20, 2009; (ii) that Trustee
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must file any response on or before November 10, 2009, and (iii) that another Conference would be held on November 16, 2009.
On October 21, 2009, Objectant filed Amended Exceptions and Objections, which: (i) allege the Trustee failed to provide

Objectant with proper notice of the audit hearing and the intent to obtain a Decree of Distribution; (ii) claims that the Trustee did
not make proper distribution of income to Reno during her lifetime; (iii) incorporates by reference the claims and allegations of
the FINRA Complaint; (iv) alleged that the Trust under Decedent’s Will was initially under funded; (v) claims that the Trustee uti-
lized various methods to increase its fees; (vi) argues that the Trustee made poor investment and management decisions on behalf
of the Trust; and (vii) claims that the Trustee breached its fiduciary duty to Reno. On October 28, 2009, Objectant filed a
Supplement to the Amended Exceptions and Objections to Decree of Distribution.

On November 10, 2009, the Trustee filed Preliminary Objections to Amended Exceptions and Objections to Decree of
Distribution and to Supplement to the Amended Exceptions and Objections to Decree of Distribution which alleged (i) that
Objectant was given proper notice of the audit, but failed to attend or send representation and that he did not raise objections
at or before the audit; (ii) that Objectant is barred from raising claims on exceptions that should have been raised as objections;
(iii) that Objectant’s exceptions were filed too late; (iv) that Paragraph 40 of the Amended Exceptions and Objections violated
the Pennsylvania Rules of Civil Procedure; and (v) that the Supplement to the Amended Exceptions and Objections were filed
in violation of the Pennsylvania Rules of Civil Procedure. The Trustee also filed a Brief in Support of the Preliminary
Objections.

At the November 16, 2009 Conference, this Court scheduled argument on the Trustee’s Preliminary Objections for December
17, 2009 and scheduled Briefs to be filed by December 15, 2009. Objectant filed his Brief on December 14, 2009. After the
Argument on December 17, 2009, this Court Ordered a hearing to be scheduled, on the factual issue concerning notice of audit, for
January 25, 2010. A hearing was conducted on January 25, 2010 (H.T. at page 1).4

On February 5, 2010, the Objectant delivered to this Court, but did not file, Proposed Findings. On February 10, 2010, the
Trustee filed Findings of Fact. On March 4, 2010, this Court entered its Order sustaining the Trustee’s Preliminary Objections. On
March 24, 2010, the Objectant filed his Notice of Appeal.

On April 5, 2010, this Court Ordered the filing of a Concise Statement of Matters Complained of on Appeal pursuant to Rule
1925 (b) of the R.A.P. 42 Pa.C.S.A. A Concise Statement was timely filed on April 23, 2010. The Concise Statement asserts ten mat-
ters complained of on appeal. These can be summarized as follows:

1. Matters 1 and 2 state that the Court failed to apply the rules of procedure in accord with equitable principles as man-
dated by the Pennsylvania Supreme Court Orphans’ Court Rules and the Pennsylvania Rules of Civil Procedure.

2. Matters 3, 4 and 6 state that the Court failed to consider the inadequacy of the notice that Trustee provided to the
Objectant in view of the Trustee’s knowledge of the Objectant’s claims and that he was represented by Florida counsel.

3. Matter 5 states that the Court erred in finding that the Objectant received notice of the audit.

4. Matter 7 states that the Court erred in sustaining the Trustee’s Preliminary Objections in the absence of any evidence
of prejudice to the Trustee.

The remaining assertions of error are duplicative of the matters summarized above.

At the hearing, Jonathan M. Schmerling, Esquire testified that he, on behalf of the Trustee, sent a letter dated June 4, 2009 to
Objectant notifying him of the presentation of the First and Final account and the audit thereof (H.T. at pages 8, 9, 10 and 12, see
Exhibit 1). He personally prepared and signed the letter and it was mailed with proper postage to Objectant with his law firm’s
return address (H.T. at pages 11, 13 and 14). This witness said he would have been notified if the June 4, 2009 letter to Objectant
had been returned and he said it was not returned (H.T. at pages 12, 14 and 17). This letter of notice to Objectant complied with
the requirements of Pennsylvania Supreme Court Orphans’ Court Rule 6.3 and Allegheny County Orphans’ Court Rule 6.3 regard-
ing notice of presentation of an account and audit (H.T. at page 51).

Under cross-examination, Schmerling said he had knowledge that Philip Snyderburn, Esquire had filed the FINRA Complaint
on behalf of Objectant (H.T. at pages 22 and 25) and that he also knew that Roger P. Conley, Esquire was counsel for the Reno Estate
in Florida (H.T. at page 25). He did not recall knowing that H. Joseph Calmbach, Esquire also represented Objectant on matters
pertaining to the Reno Estate (H.T. at pages 25 and 26). While he sent notice of the audit to all counsel who had entered their
appearances in the Decedent’s Estate (H.T. at page 44), Mr. Schmerling sent no notice of the audit to any of Objectant’s Florida
lawyers (H.T. at pages 25 and 26).5 Schmerling’s testimony was that, while he was aware of the FINRA Complaint, neither the
Trustee nor the Trust were directly involved (H.T. at page 28). He was also aware that the Objectant had dismissed the FINRA
Complaint (H.T. at pages 36, 77 and 91).

The testimony of Laura Fisher confirmed the Schmerling testimony regarding the mailing of the June 4, 2009 letter to Objectant
(H.T. at pages 62-65). She further testified that she typed the letter and placed it in an envelope and that it was never returned
(H.T. at pages 63-65).

Objectant denied receipt of the letter of June 4, 2009 notifying him of the presentation of the First and Final Account and the
audit (H.T. at pages 74 and 79). He said the first notice he received was on August 3, 2009. (H.T. at pages 74 and 82). He said if he
had notice, he would have participated in the proceeding (H.T. at pages 75 and 76). Objectant’s testimony provides no explanation
as to why he did not receive the June 4, 2009 letter.6

DISCUSSION
Rule 6.3 of the Pennsylvania Supreme Court Orphans’ Court Rules states:

No account shall be confirmed unless the accountant has given written notice of the filing of the account and the call
thereof for audit or confirmation to every unpaid claimant who has given written notice of his claim to the accountant and
to every other person known to the accountant to have or claim an interest in the estate as creditor, beneficiary, heir or
next of kin.

The notice shall state the date, time and place of the audit to the extent then known; shall also state the last day to file
objections to the account in counties where the local rules require written objections; and shall include a copy of the state-
ment of proposed distribution in counties where accounts are not audited in open court.
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The corresponding Rule 6.3 in the Allegheny County Orphans’ Court Rules states:

No account shall be confirmed absolutely unless the accountant has given written notice of the filing of the account and
the call thereof for audit and confirmation in accordance with PA O.C. Rule 6.3. Notice sent by first class mail shall be
deemed compliance with this rule. The notice shall:

(i) include a statement that a petition for distribution will be presented at the audit,

(ii) state the date, time, and place of the audit to the extent then known, and

(iii) include a statement as to any matters for which the accountant intends to request an adjudication at audit.

Rule 6.10 of the Pennsylvania Supreme Court Orphans’ Court Rules states:

Objections to an account or statement of proposed distribution shall be made or filed at such place and time, shall be in
such form, and such notice thereof shall be given as local rules shall prescribe.

The corresponding Rule 6.10 of the Allegheny County Orphans’ Court Rules states:

Any objection to an account and to any matter set forth in or arising out of the petition for distribution shall be made oral-
ly or in writing prior to or at audit. Written objections to accounts may be filed prior to audit with the Clerk. Copies of all
objections, when filed or presented, must be served on counsel of record for the accountant or on the accountant who is
not so represented. The accountant or counsel will provide written notice of the filing of the objections to all parties in
interest or to their counsel, if known.

Despite the Trustee’s full compliance with the notice requirements of Rules 6.3 of the Pennsylvania Supreme Court Orphans’
Court Rules and Allegheny County Orphans’ Court Rules, Objectant asserts that the Court failed to impose upon the Trustee fur-
ther requirements that he avers are mandated by equitable principles and the Pennsylvania Supreme Court Orphans’ Court Rules
and the Pennsylvania Rules of Civil Procedure. He does not specify the precise nature of these additional requirements, but cites
Rules 2.1, 2.2, 3.1 and 6.3 of the Pennsylvania Supreme Court Orphans’ Court Rules and Rule 126 of the Pennsylvania Rules of Civil
Procedure and the case of Pomerontz vs. Goldstein, 387 A.2d 1280, 479 Pa. 175 (1978).7

In Pomerontz, Id. the appellant originally filed a pleading captioned “Motion for New Trial”. The pleading was timely filed, but
filed under the wrong caption. The Court said:

We agree with appellees that the Pennsylvania Rules of Civil Procedure must be followed in order to insure the smooth
and efficient operation of the judicial process. Appellees, however, in this case ask us to permit a nonprejudicial caption
error to deprive appellant of his right to have his “exceptions” considered. To support this position, appellees point to
Pa.R.Civ.P. 127(b), which reads:

“Every rule shall be construed, if possible, to give effect to all its provisions. When the words of a rule are clear and
free from all ambiguity, the letter of it is not to be disregarded under the pretext of pursuing its spirit.”

Not only does this Court’s prior decisions counsel against accepting appellees’ position, but the Rules themselves con-
vinced us that we should reject it. In applying the Rules of Civil Procedure, we are primarily guided by the policy embod-
ied in Rule 126, which specifically provides:

“The rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or
proceeding to which they are applicable. The court at every stage of any such action or proceeding may disregard any
error or defect of procedure which does not affect the substantial rights of the parties.” (Emphasis added.)

Rule 126 not only expresses the reasons why our rules are to be liberally construed—to ensure that justice is accorded
the parties to a lawsuit—but also permits us to disregard procedural errors which do not affect substantial rights, at 387
A.2d 1280, 1281 and 1281 (1978).

Objectant’s position is, that by virtue of his having filed the FINRA Complaint in which neither the Trustee nor the Decedent’s
Estate were parties, the Trustee was notified of his being a potential claimant against either the Trustee or the Estate. This posi-
tion further seems to be, that because he was represented in the FINRA Complaint by counsel and that the Reno Estate was rep-
resented by counsel, that the Court should impose upon the Trustee, in addition to the requirements of Rules 6.3 of the
Pennsylvania Supreme Court Orphans’ Court Rules and the Allegheny County Orphans’ Court Rules, the requirement to notify not
only the Objectant but also Florida counsel in the FINRA case and the Reno Estate.

There was no evidence that any of these Florida lawyers or the Objectant had requested that they be provided any notice. Nor
was there any evidence offered that any of these lawyers had agreed to represent the Objectant or the Reno Estate in this matter
or any other matter before this Court. Further, none of these lawyers entered an appearance with his Court. Mr.. Schmerling’s tes-
timony was that he notified all of the lawyers who had entered appearances and those that he knew were representing clients (H.T.
at pages 44 & 48). As counsel for the Trustee, Schmerling said he did not invite a claim from the Reno Estate (H.T. at page 49).

While the Court is to construe the rules liberally to secure the just, speedy and inexpensive determination of every action or
proceeding to which they are applicable, there is no requirement for the Court to rewrite the Rules or to impose requirements
beyond those created by the rule makers. In the case sub judice, the Trustee was fully compliant with both Rules 6.3 of the
Pennsylvania Supreme Court Orphans’ Court Rules and the Allegheny County Rules and there was no requirement for the Trustee
to provide notice to anyone other than the Objectant.

In Rienzi Estate, 21 Fiduc. Rep. 2d 155 (2001) notice of the audit was sent to one of the intestate heirs in care of another heir
who was a lawyer at her law office. The latter heir had not entered her appearance. The Court said:

We turn to the notice of the June 5, 2000 audit. The form of the notice complied with all of the requirements of the
Supreme Court Orphans’ Court Rules and of the Local Rules. It was timely mailed to the office of objector/exceptant’s
attorney. There is one provision in Local Rule 5.1B that is troublesome—that the written notice be mailed to the “attor-
ney of record” of the party. Clearly, Ms. Rentz was the attorney for Thomas C. Rienzi. She represented him in his capac-
ity as co-administrator or beneficiary, or both, in obtaining his joinder on estate documents, and in correspondence with
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attorney Hollinger, for a period of at least several months prior to the audit date. “Counsel of Record” is defined as “an
attorney whose appearance has been filed with the court papers:” Black’s Law Dictionary—Fifth Edition (1979). However,
a review of the record fails to uncover an entry of her appearance either by written order or by the endorsement of a filed
paper, as required by Local Rule 1.1E. She therefore was the attorney for Thomas C. Rienzi, but not the “attorney of
record” for him.

The failure of attorney Rentz to make formal entry of her appearance in violation of the Rules of Court or to forward the
notice of the June 5, 2000 audit to her client frustrates the interests of the Court and of the other parties to the audit in
obtaining a prompt conclusion to the administration of this estate. We must conclude, nevertheless, that notice of the audit
to Thomas C. Rienzi, for the reasons set forth above, was insufficient to foreclose his right to now file objections to the
account, and thus exceptions to the adjudication. 21 Fiduc. Rep. 2d 155, 157 and 158 (2001).

While the result in Rienzi Estate, Id. may be unique to Montgomery County, it does point out that notice to a lawyer who has
failed to enter an appearance, for whatever reason, is not notice to the client. Proper notice in the absence of an appearance by
counsel should be directly to the perspective claimant and not to a lawyer providing representation on other, even though possibly
related, matters. The irony is that Objectant’s position is that the Trustee should have done the very thing that Rienzi Estate said
was an error in the Montgomery County case.

It is also noteworthy that while Objectant admits receiving notice of the July 27, 2009 Decree on August 3, 2009 (H.T. at pages
74 and 82), no attorney entered any appearance on behalf of Objectant until October 20, 2009, a lapse of 79 days.8 There is absolute-
ly no explanation for this long delay on the record, nor was the Court provided with any explanation.

The Court was as lenient with Objectant as it could be within the Orphans’ Court Rules and the rules of fair play and justice.
Under the Rules, the Objectant’s Motions were not filed and they certainly did not comply with even the very basic pleading
requirements. Objectant was given more than ample time, well beyond that required by the Rules, to amend and even supplement
his pleadings.

The Court’s leniency certainly was more than compliant with requirements of the Pennsylvania Supreme Court Rules 2.1, 2.2,
3.1 and 6.3 and the holding in Pomerontz vs. Goldstein, 387 A.2d 175 (1978). This leniency was extended in part because of the 
pro se status of the Objectant and in consideration of particular circumstances alleged by the Objectant and because the Court did
in fact give due consideration to the notice furnished to the Objectant by the Trustee in view of the requirements of the Orphans’
Court Rules, the just, speedy and inexpensive litigation before this Court and concluded that the notice provided to the Objectant
was not only compliant with the Rules, but also with a just, speedy and an inexpensive determination. The Court determined the
critical issue to be whether the Objectant received proper notice in accordance with the Orphans’ Court Rules.

The common law has long recognized a rebuttable presumption that an item properly mailed was received by the
addressee.…The “presumption of receipt” arises upon proof that the item was properly addressed, had sufficient postage,
and was deposited in the mail. The presumption is, of course, rebuttable. Konst vs. Florida East Coast Railway Co., 71
F.3d 850, 851 (11th Cir. 1986).

Pennsylvania recognizes the mailbox rule defined above. Though the presumption that an item properly mailed was received
by the addressee is rebuttable, testimony by the addressee that he or she did not receive the item mailed is not sufficient to rebut
the presumption. Berkowitz vs. Mayflower Securities, Inc., 317 A.2d 584, 455 Pa. 531 (1974). This is so even though testimony of
non-receipt is believed by the trial judge. Samaras vs. Hartwich, 698 A.2d 71 (Pa. Super. 1997). In Samaras, the Court said:

[I]t has long been the law of our Commonwealth that “proof of a mailing raises a rebuttable presumption that the mailed
item was received and it is well-established that the presumption under the mailbox rule is not nullified solely by testi-
mony denying receipt of the item mailed.” Id. at 73.

The Superior Court did not say what evidence would be sufficient to rebut the presumption. Accord: Breza v. Don Farr Moving
& Storage Co., 828 A.2d 1131 (Pa. Super. 2003).

Schmerling’s letter of June 4, 2009 (Exhibit 1) provided Objectant notice of the June 16, 2009 audit hearing. This notice letter
was sent via first class United States mail and complied in all respects with Allegheny County Orphans’ Court Rule 6.3. Further,
the Allegheny County Department of Court Records Wills/Orphans’ Court Division published notice of the June 16, 2009 audit
hearing in the Pittsburgh Legal Journal and the Pittsburgh Post-Gazette as required by 20 Pa.C.S.A. §745. Despite this notice,
Objectant failed to file any objections prior to or at the June 16, 2009 audit and did not attend or send representation to the audit.

Objectant denies receipt of the June 4, 2009 notice and therefore claims he had no notice of the audit. However, notice sent by
first class mail is deemed to be in compliance with the Allegheny County Orphans’ Court notice requirements, Allegheny County
Orphans’ Court Rule 6.3. Under Pennsylvania law, “[a]ll legal notices by mail are completed when the notice is put into the United
States mail and for obvious reasons. Were it otherwise, the person sending the notice would be held to be a guarantor not only that
the addressee received it, but that he received it on time. This was never intended in the law.” Kelsey Estate, 81 Pa. D. & C. 90, 94
(Montg. O.C. 1951). The presumption of receipt of a properly addressed, stamped notice is not rebutted by mere denial of receipt
by the addressee. Rienzi Estate, 21 Fiduc. Rep. 2d 155, 156 (O.C. Montg. 2001) (finding that despite the addressee’s denial of receipt
of written notice, sending notice of the audit by mail addressed to the addressee constitutes service for purposes of Rule 6.3);
Wagman v. Paradise Mutual Fire Ins. Co., 65 York 109 (Oct. 25, 1951). In the case sub judice, the Court found the Objectant’s denial
to be incredible. Also, publication of the required statutory notice of the filing of an account has the same effect as actual notice
and is equally binding, notwithstanding that the interested party may be a nonresident of the state. Hamilton Estate, 41 A.2d 567,
351 Pa. 419 (1945).

Questions or claims not raised at the audit may not be raised before the Orphans’ Court on exceptions. Rienzi Estate, 21 Fiduc.
Rep. 2d 155 (O.C. Montg. 2001); Martelli Estate, 12 Fiduc. Rep. 2d 223 (Chester O.C. 1992). See also Chesney’s Estate, 47 Pa. D. &
C. 261 (Phila. O.C. 1943); Beutel’s Estate, 45 Pa. D. & C. 418 (Phila. O.C. 1942), aff ’d in 347 Pa. 237 (1943); Verdelli Estate, 17 Fiduc.
Rep. 192 (Dauphin O.C. 1967); Getz Estate, 421 Pa. Super. 513 (1992), The Court in Frick Estate stated:

The rule requiring objections to be made at audit was adopted for a basic, sound, practical reason – to provide for the
orderly and speedy administration of estates. The rule would be emasculated if we were to hold it to be a mere technical-
ity and allow an estate to be reopened for litigation on questions which should have been raised at audit in the first estate.
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Parties in interest –heirs and devisees – have the right to a prompt disposition of the administration of the estate. To allow
the Commonwealth to now litigate an issue first raised after a final adjudication would clearly “affect substantial rights
of the parties in interest.”

17 Pa. D. & C. 3d 622, 623-24 (Montg. O.C. 1981). In the case sub judice, the parties in interest whose rights are being affected
by Objectant’s untimely action are charities. In Rienzi Estate, the Court found that notice of an audit sent by mail is proper, and if
notice is proper, the objector/exceptant waives his right to file either objections or exceptions if he does not file objections prior to
or at the audit hearing. 21 Fiduc. Rep. 2d. at 157.

In Allegheny County, persons who desire to object to accounts or petitions for distribution must attend or be represented at the
audit. Weigler Estate, 19 Fiduc. Rep. 2d 299 (Alleg. O.C. 1998). If they do not attend or send representation, the petition for distri-
bution is considered conclusive and the objectant has waived all claims and cannot resurrect them through exceptions to the decree
of distribution. Id. In other words, before an exception to a decree of distribution can be filed, an objection to the account must
have been timely filed. Id.

Having received proper notice, any claims Objectant has against the Estate or the Trustee should have been properly present-
ed as objections prior to or at the June 16, 2009 audit. Objectant failed to raise any objections prior to or at the audit and therefore
may not file exceptions for claims for which Objectant could have filed, but failed to file objections to the account. See Rienzi
Estate, Supra.

While the Court did permit partial distribution in accordance with the Agreement to Approve Partial Distribution of Trust
Estate, the charities who are the remainder beneficiaries will not be able to receive full distribution of the remaining trust funds
until after this litigation is completed. Also, the Trust will continue to accrue costs and expenses caused by this litigation. Clearly,
the charities and the Trustee are prejudiced by this litigation and the Objectant’s position that none of the other parties is preju-
diced is without any merit.

For the reasons set forth above, the Court’s Order of March 4, 2010 sustaining the Trustee’s Preliminary Objections should be
sustained and the Objectant’s appeal should be dismissed.

1 At the Audit, the Court was advised of two adjudication matters pertaining to two of the remainder charities. A conference was
conducted on July 20, 2009 regarding those matters. At the conference, the Court was advised that the parties had resolved their
differences and that no litigation was required.
2 The Court notes that, for some unknown reason, the filing was not done and the Court has inserted copies of these Motions into
the record that is being transmitted to the Superior Court.
3 Counsel for the Trustee entered his appearance on August 27, 2009 and counsel for the Objectant entered her appearance on
October 20, 2009.
4 On January 25, 2010, an Agreement to Approve Partial Distribution of Trust Estate was presented to the Court and on January
26, 2010, this Court Ordered Partial Distribution in accord with that Agreement.
5 Prior to entry of the appearance of Vicki Kuftick Horne, Esquire on October 20, 2009, no lawyer had entered an appearance in
this Estate stating representation of either Objectant or the Reno Estate.
6 Objectant acknowledged that the address on the June 4, 2009 letter (Exhibit 1) was his correct address (H.T. at pages 87 and 88).
7 Pennsylvania Supreme Court Orphan’s Court Rule 2.1 states:

The rules adopted by the Supreme Court regulating the practice and procedure of the Orphans’ Courts of this Commonwealth, and
the rules adopted by such courts, shall be liberally construed to secure the just, speedy and inexpensive determination of every
action or proceeding to which they are applicable. The court at every state of any action or proceeding may disregard any error or
defect of procedure which does not affect the substantial rights of the parties in interest.

Pennsylvania Supreme Court Orphans’ Court Rule 2.2 states:

The court, upon its own motion or the motion of any party, may extend any limitation of time prescribed by these rules.

Pennsylvania Supreme Court Orphans’ Court Rule 3.1 states:

Except where otherwise provided by a rule adopted by the Supreme Court; or by an Act of Assembly, or by general rule or special
order of the local Orphans’ Court, and except for the Notice to Defend required by Rules of Civil Procedure 1018.1, which form of
notice shall be required only if directed by general rule or special order of the local Orphans’ Court, the pleading and practice shall
conform to the pleading and practice in equity in the local Court of Common Pleas.

Rule 126 or the Pennsylvania Rules of Civil Procedure states:

The rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to
which they are applicable. The court at every state of any such action or proceeding may disregard any error or defect of proce-
dure which does not affect the substantial rights of the parties.
8 This was also 64 days after Objectant filed the Motions with this Court.
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In Re: Estate of William M. Fiore, Deceased
Judicial Sale—Estate—Personal Representative—Untimely Filing of 1925(b) Statement—Final Orders—Reconsideration—
Notice of Appeal—Powers of Executor—Orphans’ Court Jurisdiction

No. 590 of 2003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—July 7, 2010.

OPINION
BACKGROUND

William M. Fiore (“Decedent”), a resident of Palm Beach, Florida, died intestate on January 7, 2003. An estate was opened in
Florida, in accordance with Florida law, on January 14, 2003 with the appointment of his grandson, David W. Fiore, Jr.
(“Appellant”), as the personal representative. At the time of his death, Decedent owned 25 parcels of real estate in Allegheny
County, Pennsylvania including a 580-acre parcel located in Elizabeth Township (“Property”). On January 27, 2003, the Register
of Wills of Allegheny County, Pennsylvania granted Ancillary Letters of Administration to the Appellant.1

There is a total of approximately $5,000,000.00 of claims filed against the Estate at the present time.2 All of the interested parties
are in agreement that the Estate is insolvent. The only parcel of property in the Ancillary Estate that is not liquidated is the Property.

Appellant was the Ancillary Administrator of the Estate from the grant of letters to him on January 28, 2003 until he was
removed by this Court on the Motion of his father, David W. Fiore, Sr., for failure to file an account on July 31, 2007. Charles P.
Voelker, Esquire (“Voelker”) was appointed Ancillary Administrator of the Estate on October 31, 2007. On October 10, 2008,
Voelker reported to this Court, by letter, that only 3 of the 25 parcels of real estate located in Allegheny County, Pennsylvania had
not been sold. In response to Voelker’s letter, the Court scheduled a conference on October 30, 2008 to discuss the status of the
efforts to sell these remaining parcels.

At this conference, Voelker reported to this Court that in early October of 2008 he sent notice to all of the interested parties,
including creditors, that would set a deadline of October 27, 2008 to accept bids on the remaining parcels and that he advertised
the notice three times in the Pittsburgh Post-Gazette and the Pittsburgh Legal Journal (Conference Transcript of October 30, 2008
(hereinafter referred to as “T. of 10/30/08”) at pages 4 & 5).3 He reported four offers on the Property with the highest offer being
$290,000.00 (T. of 10/30/08 at page 8).4 He also advised the Court that it was his intent to petition the Court for approval of the pro-
posed real estate sale (T. of 10/30/08 at page 8).

At the conference, counsel for the Commonwealth of Pennsylvania, which is a major creditor of the Estate, expressed concern
that the offers submitted included numerous contingencies that made the offers illusionary (T. of 10/30/08 at page 14). It was sug-
gested that the Court extend the period for bidding for 90 days in order to provide bidders the opportunity to do whatever they
deemed necessary in order to remove the contingencies from their offers (T. of 10/30/08 at page 15.)

Voelker also reported that commercial realtors were not interested in listing the properties because of the same problems that
appeared to concern the bidders who had attempted to protect themselves with contingencies (T. of 10/30/08 at page 17).5 The
Administrator reported that the Estate did not desire to become involved with resolving these problems and therefore had elected
not to list these properties with a realtor (T. of 10/30/08 at page 17).

Other interested parties agreed with the Commonwealth’s suggestions of opening the bidding period for 90 days in order to pro-
vide bidders with the opportunity to do due diligence and neither Voelker nor anyone else objected to this procedure (T. of 10/30/08
at pages 17-19). Because the advertising cost was $2500.00 and the Estate had very little cash,6 it was decided, without any objec-
tions by the creditors present, that Voelker would not re-advertise (T. of 10/30/08 at page 19-22).7

On November 13, 2008, this Court entered an Order extending the bidding period for 90 days and also removing the Estate from
the November 17, 2008 Audit List and continued the audit indefinitely in order to provide Voelker with sufficient time to sell the
remaining properties in a manner that would be in the best interest of the Estate’s creditors.

On February 13, 2009, this Court scheduled a conference for February 23, 2009. Voelker notified all of the interested parties of
the February 23, 2009 conference (Transcript of Proceeding of February 23, 2009 (hereinafter referred to as “T. of 2/23/09”) at
page 3). Voelker reported that there were more parties interested in the Property, but that there were also more problems and
claims (T. of 2/23/09 at pages 11-17 and 20-25).

By Order of June 24, 2009, the Court scheduled another conference for July 23, 2009. Voelker notified all interested parties of
the conference (Conference Transcript of July 23, 2009 (hereinafter referred to as “T. of 7/23/09”) at pages 5 & 6). The Court sug-
gested a procedure whereby interested parties could submit offers in the form of an agreement of sale to which objections could
be filed and Voelker, as the Administrator, would select the one he felt best and petition the Court for a hearing for approval of a
sale (T. of 7/23/09 at page 6). Voelker reported that on July 1, 2009 he had sent a letter to all interested parties requesting bids to
be submitted by July 20, 2009 (T. of 7/23/09 at page 7).8 He also reported that since July 20, 2009 others had expressed an interest
in bidding (T. of 7/23/09 at page 7). He said that he had five bids for the Property (T. of 7/23/09 at page 7). The Court suggested
that Mr. Voelker submit a petition to the Court rather than merely reporting on the bids (T. of 7/23/09 at page 8). It is noteworthy
that counsel for the Appellant advised that he had nothing to add to the record (T. of 7/23/09 at page 14).

On November 25, 2009, Voelker filed a Petition for Approval of Private Sale of Real Estate Free and Clear of All Liens, Judgment
and Encumbrances – Elizabeth Property (“Voelker Petition”).9 The Petition alleges that there were five bids submitted and that the
Administrator had accepted the bid of JJ Oil & Gas, Incorporated for $301,000.00 subject to the approval of the Court. The bid of
the Appellant was attached as “Exhibit A-4” to the Petition. By Order of December 16, 2009, a hearing was scheduled on this
Petition for January 28, 2010.10 Included in the response to the Voelker Petition was an Objection to Petition for Approval of Sale
of Elizabeth Property and Request for Approval of Private Sale to David W. Fiore, Jr. and a Notice of Presentation of Petition for
Hearing on the Administrator’s Claim of David W. Fiore, Jr. To Be Held on January 28, 2010 in Conjunction with the Approval of
Real Estate Hearing Already Scheduled both filed by the Appellant. The Appellant’s Objection states that he submitted a bid for
the Property in the sum of $400,000.00 consisting of a credit from an administrative fee owed to him of $255,922.06 with the bal-
ance to be paid in cash. He alleges that Voelker, despite the Appellant’s bid, was petitioning the Court for approval of the
$301,000.00 bid of JJ Oil & Gas, Incorporated and that his bid was being rejected by Voelker as being contingent. Appellant alleges
in his Objection that his bid was not contingent and that if the Court did not approve his administrative fee of $255,922.06 that he
would pay the entire $400,000.00.11 On January 21, 2010, the Court heard Appellant’s argument requesting that the Court approve
his claims for an administrative fee of $255,922.06. For the reasons stated on the record, Appellant’s request for approval of his
administrative claim was denied (Transcript of Proceeding of January 21, 2010).
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Appellant was represented by counsel at the January 28, 2010 Hearing (Transcript of Proceeding of January 28, 2010 (here-
inafter referred to as “T. of 1/28/10) at page 4). At the hearing, lien holders and administrative creditors described their various
claims on the record (T. of 1/28/10 at pages 3-14) and no one objected to the sale of the Property (T. of 1/28/10 at pages 14-20). On
the other hand, the parties did have reservations that they stated on the record regarding the Voelker Petition (T. of 1/28/10 at pages
20-24). The Commonwealth objected to the exclusion by Voelker of the revised bid of the Appellant at $400,000.00 which was sub-
mitted orally after the July 20, 2009 deadline and also the late bid of H & M Holding at $403,500.00 (T. of 1/28/10 at page 22).
Voelker’s position was he did not have a written offer from Appellant, but did have a written offer from H & M Holding at
$403,500.00 (T. of 1/28/10 at pages 25 & 26). Voelker wanted to stay with the established process even though these later offers
exceeded that which he was seeking Court approval (T. of 1/28/10 at pages 26-30). Voelker, however, agreed that the Court had the
power to disregard the prior bidding and to take the highest current bid (T. of 1/28/10 at page 29). There was disagreement among
the parties as to whether the Court should entertain the higher later bids with the Commonwealth in favor and David Fiore, Sr.
against (T. of 1/28/10 at pages 30-32). Appellant’s position was his bid was always $400,000.00 (T. of 1/28/10 at pages 32-33). H &
M Holding cited the case of Powers Estate, 153 Pa. Super. 161, 33 A.2d 501 (1943) as authority for the Court to disregard the lower
$301,000.00 bid and accept a higher bid (T. of 1/28/10 at pages 34-36).

The Court adjourned the Hearing and notified the parties that it would reconvene on February 12, 2010 where he would announce
whether the bidding process would be opened. All were notified to be prepared for bidding (T. of 1/28/10 at pages 36 & 37).

On February 12, 2010, the Court announced its’ decision to open the bidding (Transcript of Proceeding of February 12, 2010
(hereinafter referred to as “T. of 2/12/10” at page 2). The bidding was opened by Appellant bidding $400,000.00 (T. of 2/12/10 at
page 7). In the bidding that followed, the highest bid was $1,326,000.00 by JJ Oil & Gas, Incorporated (T. of 2/12/10 at pages 7-10).12

The sale of the Property was consummated on the record to JJ Oil & Gas, Incorporated with the terms being $1,326,000.00 sale
price, 10% deposit and closing within 60 days (T. of 2/12/10 at page 10).13

On February 25, 2010, the Appellant filed a Petition to Set Aside Judicial Sale of Elizabeth Property followed by, on February
26, 2010, an Amended Petition to Set Aside Judicial Sale of Elizabeth Property. In these Petitions, Appellant contends that his July
20, 2009 offer was not contingent14 and his $400,000.00 offer was the highest bid. He further contended that the Court erred in open-
ing the bids. On March 16, 2010, this Court denied Appellant’s Amended Petition to Set Aside Judicial Sale of Elizabeth Property.

On March 31, 2010, the Appellant filed this Appeal from the Court’s Order of March 16, 2010. On April 5, 2010, this Court
Ordered Appellant to file a concise statement of matters complained of on appeal pursuant to Rule 1925(b) of the Pennsylvania
Rules of Appellate Procedure, 42 Pa.C.S.A., Pa.R.A.P. Rule 1925(b). The April 5, 2010 Order set the date for filing of the concise
statement at April 26, 2010. Appellant failed to comply with this Court’s April 5, 2010 Order, but did file a Concise Statement of
Matters Complained of Pursuant to Pa.R.A.P. 1925(b) on May 4, 2010 with no explanation for the delay or request for an extension
or enlargement of the time to file.15

Appellant’s Concise Statement of Matters Complained of On Appeal states the issue on appeal as: “Whether the Trial Court
erred in failing to set aside the judicial sale of the Estate’s Elizabeth Township Property”. In his Concise Statement allegations and
in the prior Amended Petition to Set Aside Judicial Sale of Elizabeth Property, the Appellant has also asserted that: 1) the sale
should have been readvertised; 2) the procedure established by the Administrator could not be changed by the Court and 3) that
there was collusive bidding.16

DISCUSSION
The initial issue before the Superior Court is whether the March 16, 2010 Order is appealable. Under Pennsylvania law, appeals

from Orphans’ Court estate administration orders are limited to those orders that are final orders as defined by Pennsylvania Rules
of Appellate Procedure Rule 341, 42 Pa.C.S.A., Pa.R.A.P. Rule 341, which includes those orders determining realty, personality and
status of individuals upon a determination of finality by the Orphans’ Court under 42 Pa.C.S.A, Pa.R.A.P. Rule 342; those interlocu-
tory orders where appeals are permitted under 42 Pa.C.S.A., Pa.R.A.P. Rule 311 including Section (a) (8) thereof, permitting
appeals of interlocutory orders determining the validity of a will or trust, 42 Pa.C.S.A., Pa.R.A.P. Rule 311 (a) (8); and permissive
interlocutory appeals under 42 Pa.C.S.A., Pa.R.A.P. Rule 312; and collateral orders under 42 Pa.C.S.A., Pa.R.A.P. Rule 313. As to
Rule 342, this Court has made no determination of finality nor has it been requested to do so and therefore, even though there is a
determination of the sale of realty there is no jurisdiction for this appeal under Rule 342.

The appeal in this case from the March 16, 2010 Order is clearly not appealable under Pennsylvania Rules of Appellate
Procedure Rules 311, 312, 341 and 342, 42 Pa.C.S.A., Pa.R.A.P. Rules 311, 312, 341 and 342.

Pennsylvania law does permit appeals of collateral orders as defined by Pennsylvania Rules of Appellate Procedure Rule 313,
41 Pa.C.S.A., Pa.R.A.P. Rule 313. “A collateral order is an order separable from and collateral to the main cause of action where
the right involved is too important to be denied review and the question presented is such that if review is postponed until final
judgment in the case, the claim will be irreparably lost.” 42 Pa.C.S.A., Pa.R.A.P. Rule 313(b). Rule 313 is to be applied narrowly to
prevent the collateral order doctrine from subsuming the fundamental general precept that only final orders are appealable and
causing litigation to be interrupted by appeals. Watson vs. City of Philadelphia; 665 A.2d 1315 (Pa. Cmwlth. 1995).

Conceding that the order may be separable under the three-pronged test for a Rule 313 collateral order under Ben vs. Schwartz,
690 A.2d 849 (Pa. Cmwlth. 1997)17, the second element of too important is clearly not present. In analyzing whether an issue has
the importance to be a collateral order, a court should weigh the rights implicated in the case against the cost of piecemeal litiga-
tion and more particularly whether the interests that would go unprotected without immediate appellate review are significant rel-
ative to the efficiency interests sought to be advanced by adherence to the final judgment rule. Ben vs. Schwartz, Id.; Geniviva vs.
Frisk, 555 Pa. 589, 725 A.2d 1209 (1999). It is not sufficient that the issue be important to the particular parties; rather, the order
must involve rights deeply rooted in public policy going beyond the particular litigation at hand. Claims must be viewed in the con-
text of the broad public policy and only those claims rooted in public policy can be considered as too important to deny appellate
review, Geniviva vs. Frisk, Id.

In the case sub judice, the administration of the Estate has already been delayed too long. The prolonging of this litigation
through piecemeal appeals exasperates an already extended period of administration.

Clearly, the interests implicated in the Order of March 16, 2010 are inconsequential as against the cost of the continued piece-
meal litigation that is being caused by this appeal. Very simply, this litigation should be brought to a final resolution through a final
accounting, audit and distribution as soon as possible to forestall any further diminishment of the value of the Estate. The issues
raised do not rise to the level of importance to satisfy the prerequisites of Rule 313, 42 Pa.C.S.A., Pa.R.A.P. Rule 313.
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Under the law, a Rule 313 collateral order must satisfy all three of the requirements of separable, importance and irreparable
loss to be appealable. This case does not satisfy the importance requirement. The Superior Court therefore should quash this
appeal because it lacks jurisdiction over the appeal from this Court’s Order of March 16, 2010 because that Order is not a final
order and it does not satisfy any of the requirements for appeals from an interlocutory order under Rules 311, 312, 313, 341 or 342
of the Pennsylvania Rules of Appellate Procedure, 42 Pa.C.S.A., Pa.R.A.P. Rules 311, 312, 313, 341 or 342.

Conversely, if the Court’s Order stated on the February 12, 2010 record18 consummating the sale of the Property to JJ Oil & Gas,
Incorporated at the price of $1,326,000.00 was a final appealable order under Pa.R.A.P. 341(b) or Pa.R.A.P. 342, the Appellant did
not comply with Rule 7.1 of the Pennsylvania Supreme Court Orphans’ Court Rules, which states:

(a) General Rule. Except as provided in Subdivision (e), no later than twenty (20) days after entry of an order, decree or
adjudication, a party may file exceptions to any order, decree or adjudication which would become a final appealable
order under Pa.R.A.P. 341 (b) or Pa.R.A.P. 342 following disposition of the exceptions. If exceptions are filed, no appeal
shall be filed until the disposition of exceptions except as provided in Subdivision (d) (Multiple Aggrieved Parties).
Failure to file exceptions shall not result in waiver if the grounds for appeal are otherwise properly preserved.

(b) Waiver. Exceptions may not be sustained unless the grounds are specified in the exceptions and were raised by peti-
tion, motion, answer, claim, objection, offer of proof or other appropriate method….

(g) Exceptions. Exceptions shall be the exclusive procedure for review by the Orphans’ Court of a final order, decree or
adjudication. A party may not file a motion for reconsideration of a final order.19 20 Pa.C.S.A. Rule 7.1

Under Rule 7.1 of the Pennsylvania Supreme Court Orphans’ Court Rules, if the underlying order of February 12, 2010 was a
final appealable order, Appellant’s exclusive procedure for review by the Orphans’ Court was to file exceptions to the Court’s Order
for which he desired review and not to file a Petition or Amended Petition to Set Aside Judicial Sale of Elizabeth Property which
were respectively filed by the Appellant on February 25 and 26, 2010.

No appeal lies from an order refusing to reconsider or set aside another order. The appeal lies only from the underlying order
that the Court refused to reconsider or set aside. In Re Trust Under Deed of Green. 779 A.2d 1152 (Pa. Super. 2001), reargument
denied, appeal dismissed 572 Pa. 408, 816 A.2d 224. Although a party may petition the court for reconsideration or set aside, the
simultaneous filing of a notice of appeal is necessary to preserve appellate rights in the event that the request for reconsideration
or set aside is denied. The motion or petition for reconsideration does not toll the thirty-day period under Rule 903 of the
Pennsylvania Rules of Appellate Procedure, 42 Pa.C.S.A., Pa.R.A.P. 903 , Chesthem vs. Temple University Hospital, 743 A.2d 518
(Pa. Super. 1999).

The appellant filed his appeal on March 31, 2010. This is more than thirty days after the entry of the underlying order of February
12, 2010. Had the Appellant complied with Rule 7.1 and filed exceptions within twenty days of the entry of the February 12, 2010
Order, or by March 4, 2010, under Rule 903 of the Pennsylvania Rules of Appellate Procedure; 42 Pa.C.S.A., Pa.R.A.P. 903 the thir-
ty days for filing the Notice of Appeal would have begun to run from the date of the entry of the order disposing of the exceptions.

Because the Appellant elected not to comply with Rule 7.1 of the Pennsylvania Supreme Court Rules, the thirty days for filing
his Notice of Appeal began to run instead on the date of the underlying order of February 12, 2010 with the last day for filing the
appeal being March 14, 2010 with his actual filing date of March 31, 2010 being untimely.

Clearly if this Court’s order consummating the sale of the Property is not a final appealable order, than this appeal should be
quashed for lack of jurisdiction by the Superior Court. On the other hand, if this Court’s Order was appealable as a final appeal-
able order under Pa.R.A.P. 341(b) or 342, then the Appellant’s exclusive procedure under Pennsylvania Supreme Court Orphans’
Court Rule 7.1 was the filing of exceptions or directly filing an appeal within the thirty days required by Rule 903 of the Pa.R.A.P.
In the case sub judice, the Appellant did neither, but instead filed his Petitions to Set Aside and is now trying to appeal from the
denial of those Petitions to Set Aside.

The underlying order in this case is the Order of February 12, 2010 that was entered on the record. The Notice of Appeal was
filed on March 31, 2010, well beyond the thirty day period required for a timely appeal even if the February 12, 2010 Order had
been a final order. The appeal should be quashed by the Superior Court for lack of jurisdiction. Lee vs. Guerin, 735 A.2d 1280 (Pa.
Super. 1999). Appeals filed from an order denying reconsideration or set aside are improper and untimely when not filed within
thirty days of the underlying order. Valentine vs. Wroten, 397 Pa. Super. 596, 580 A.2d 757 (1990).

The origin of Appellant’s claim is his bid of July 20, 2009, which is attached to the Voelker Petition as Exhibit A-4. That bid was
a timely but a somewhat disputed response to Voelker’s letter of July 1, 2009 requesting offers on the Property.20 That letter stat-
ed: “All offers and bids are subject to Court approval at a subsequent date… Based on the judicial conference, which was held on
October 30, 2008,21 any offer to purchase these properties should not include any contingencies or due diligence provisions”.

Appellant’s July 20, 2009 offer stated: “Of course, while this offer is contingent on the Court’s approval of the administrator
claim and credit as outlined above, we feel under the circumstances that this offer is still valid, since our claim is a priority”. The
Voelker Petition did not recommend the Appellant’s offer of July 20, 2009, but did attach it to the Petition as Exhibit A-4 together
with the five bids that Voelker alleged in the Petition he received. In the Petition, he recommended the offer of JJ Oil & Gas,
Incorporated at $301,000.00, which was clearly not contingent in any way, but was stated to be “subject to Court approval”.

In the Objection to Petition for Approval of Sale of Elizabeth Property filed by the Appellant, it is asserted that he submitted a
bid for the Property of $400,000.00 and that this bid was not contingent. However, both Voelker and this Court found that Appellant’s
offer of July 20, 2009 was in fact contingent on the Court approval of his administrative fee of $255,922.06. The offer did not state
that in the event the Court did not approve of that fee or in the event that there would have been a deficiency in Estate assets that
would prevent that fee from being paid, that Appellant would pay the difference in cash. In fact, the only portion of Appellant’s offer
that was not contingent was $144,007.94, which was significantly less than $301,000.00 of JJ Oil & Gas, Incorporated.

Sometime after July 20, 2009, Appellant orally revised his offer to be $400,000.00.22 By the time of the January 28, 2010 hear-
ing, other late offers, including a written offer for $403,500.00 by H & M Holding, had been submitted to Voelker. As with
Appellant’s revised offer, Voelker did not recommend the H & M Holding offer of $403,000.00 to the Court in the Voelker Petition.
Instead, Voelker maintained strict adherence to the dictates of his July 1, 2009 letter that required that all offers contain no con-
tingencies and be submitted by no later than July 20, 2009. Clearly, Appellant’s July 20, 2008 offer did not comply with the stated
specifications in Voelker’s July 1, 2009 letter.

The revised offer of the Appellant and the H & M Holding offer and the discussion at the January 28, 2010 hearing, persuaded
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this Court that it was in the best interest of the creditors of the Estate, including the Appellant and the lien holders, that the bid-
ding be opened to those bidders, like the Appellant, who were now indicating a willingness to exceed the $301,000.00 bid of JJ Oil
& Gas, Incorporated. Therefore, at the February 12, 2010 hearing, the Court opened the bidding.

At the February 12, 2010 hearing, Appellant did not equivocate or object, but submitted the first bid at $400,000.00. Later bid-
ding proved to be most beneficial to the interest of the creditors bringing a final bid of $1,326,000.00, which exceeded the prior
offer by $1,025,000.00 most of which it appears will be distributed to the lien holders and to the administrative creditors.

In this case, Voelker elected to request a judicial sale of the Property under Section 3353 of PEF Code, 20 Pa.C.S.A. §3353, rather
than merely using the power granted to an administrator under Section 3351 of PEF Code, 20 Pa.C.S.A. §3351 in an effort to divest
the pre-death liens that had been recorded against the Property. Hoyt Estate, 52 Pa. D. & C. 2d 131 (1971) and Biddle Estate, 74
Pa. D. & C. 470 (1951). Voelker therefore notified all bidders in his July 1, 2009 letter that all offers were subject to court approval.
There is no dispute of the fact that Voelker had succinctly made any sale of the Property subject to approval of court. In so doing,
Voelker brought the sale under the jurisdiction of this Court.

In In Re Powers Estate, 153 Pa. Super; 161, 165-167, 33 A.2d 501 (1943) the Court stated:

When the matter was brought under the jurisdiction of the Orphans’ Court, the agreement of the heirs with the Wimmers
was superseded. There was no conversion until the title is vested in the vendee and the consideration paid. If any right
existed under the claim by the Wimmers of conversion it was annulled by the sale proceedings under the Fiduciaries’ Act
of 1917. Appellants knew or should have known that in the consideration of the petition for sale, the court would enter-
tain higher bids as it did in the instant case. Non constat the Wimmers would become the purchasers, nor did they as they
were not the highest bidders. The agreement of sale was not absolute, but only ‘after approval of the Orphans’ Court of
Allegheny County, if said approval be necessary to consummate the sale.” In order to obtain a good title resort had to be
had to the Orphans’ Court and the sale was subject to its approval.

The opinion of the court below fully sustains its decree. We quote therefrom: “This was not a sale on the contract but one
under the authority of law. An Orphans’ Court sale is altogether different from a sale between private parties. The ques-
tion of equitable conversion is not to be recognized in a sale by the Court. The duty of the Court as well as the fiduciary
is to do that which is most beneficial for the estate. The proceedings are altogether under the direction and supervision
of the Court from their inception to the final approval and order confirming the sale and until a deed is delivered. There
is no conversion until the title vests in the vendee and the consideration paid: Brennan’s Estate, 220 Pa. 232. This ques-
tion was fully considered and settled in Demmy’s Appeal, 43 Pa. 155, a leading case in Pennsylvania which has been fol-
lowed since that time. The rule and duty imposed on the Court is to see that a full and fair value is received. The instant
case is an illustration of the worth of this rule: Orr’s Estate, 283 Pa. 476; Hickey’s Appeal, 124 Pa. Superior 213.”…

“These cases recognize a clear distinction between sales made under order of an Orphans’ Court and private sales. The
latter are exclusively acts of the parties, and are beyond the control of any other power. The former are not the acts of
the decedent or his heirs or devisees. They are the acts of the court, and they require no consent of the owners. In sub-
stantial fact, the purchaser buys from the court though its agent. The court reserves the power to decline his bid, and to
disannul the act of its agent, until the sale has been fully consummated.” Demmy’s Appeal, supra, has been approved and
followed in numerous cases since it was decided, and has become the leading authority in this State on the distinction
between private sales and those made through proceedings in the Orphans’ Court.

Also see Estate of Penrose, 403 A.2d 982, 486 Pa. 9 (1979); Matter of Sampson, 660 A.2d 592 (1995), aloc. denied 668 A.2d 1133;
and In Re Estate of Lazarus, 616 A.2d 1023, 420 Pa. Super. 379 (1992). In In Re Estate of Lazarus, Id. at 1026 The Court said:

Any suggestion that section 3360(a) of the Probate, Estates and Fiduciaries Code, 20 Pa.C.S.A. §§ 101 et seq., preclud-
ed the court’s consideration of the Kelley offer in determining whether to approve the R & R agreement is without legal
or factual basis.…

In Curtis Estate, supra, this court stated:

The Act of May 24, 1945, P.L. 944, 20 P.S. §§ 818, 819 [now section 3360], specifically addresses itself to situations in
which it appears after approval that a higher price could have been obtained, and it forbids any withdrawal of
approval for such a reason. Absent a showing of a lack of integrity in the judicial process which led to the approval,
the approval, once given, is final and binding.

437 Pa. at 129, 261 A.2d at 593. Here prior to court approval and before execution of the R & R agreement another offer
arose. That offer was properly considered by the court in evaluating the best interests of the beneficiaries.

Estate of Penrose at 14-15, n. 3, 403 A.2d at 984-85, n. 3 (emphasis added).

Presently, we also are faced with a situation where, prior to court approval, another offer was presented to the execu-
tor. Clearly, in light of Penrose, supra, and Curtis, supra, the trial court did not err in evaluating the offers in light of the
best interests of the beneficiaries and granting its approval accordingly.

This interpretation of section 3360(a) becomes all the more cogent when one considers that, under established prin-
ciples of contract law, the “court approval” clause in the sale agreement operates as a condition precedent. As defined by
a noted authority on contracts, “the use of the term ‘condition’ is confined to an event, other than the mere lapse of time,
that is not certain to occur but which must occur (unless the condition is excused) in order to activate an existing con-
tractual duty.” Murray on Contracts, § 99B, p. 539 (3d ed. 1990). Applying this definition to the North Fork sales agree-
ment, it is clear that the agreement was conditional. The agreement provides that an event must occur, namely, that the
Orphans’ Court approve the agreement before any contractual duties arise. Furthermore, although this event must occur,
it is not certain to occur. Court approval of the agreement is not pro forma. A key characteristic of a conditional contract
is that the condition is not certain to occur. If we were to adopt appellant’s proposed interpretation of section 3360(a), the
trial court would never be able to withhold approval of a conditional contract in the first instance. Such an interpretation
would effectively nullify and render meaningless operative language in conditional contracts.
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Rather, interpreting section 3360(a) as the Supreme Court has done in Penrose, supra, and Curtis, supra, is more in
line with the language of the act itself. Section 3360(a) specifically provides that a better offer will not “constitute
ground[s] for any court to set aside the contract.” Until the condition precedent is satisfied, no contractual duties arise.
Thus, when presented with two conditional sales agreements, the trial court is well within its power to evaluate the agree-
ments and grant its approval of one or the other. It is only then, after initial approval of the court has been granted, that
section 3360(a) would come into play to prevent the court from setting aside a contract it has already approved.

Under the line of cases cited above, even if the Appellant had had a contract with Voelker as the Ancillary Administrator, which
this Court does not concede, that contract was subject to court approval and was not enforceable until it would have received the
court approval. This Court, upon finding that it was in the best interest of the Estate and particularly its’ creditors and lien hold-
ers, opened the bidding at the February 12, 2010 hearing and JJ Oil & Gas, Incorporated was the successful bidder. While the
Appellant participated in the bidding, his bid was almost one million dollars short and he was therefore unsuccessful.

The Appellant’s argument that the Court erred in failing to set aside the judicial sale of the Property because the Court could
not change Voelker’s procedure is totally without merit. It is clear that Voelker’s procedure was always subject to court approval
and that this Court, acting in the best interest of the Estate, had the power and the duty to open the bidding process as it so suc-
cessfully did in garnering an additional one million dollars for the benefit of the Estate’s creditors and lien holders.

In his Amended Petition to Set Aside Judicial Sale of Elizabeth Property, Appellant acknowledges that Voelker advertised the
sale of the Property but he asserts that under Rule 3192.2(d) of the Pennsylvania Rules of Civil Procedure, 42 Pa.C.S.A., notice of
the sale of the Property by publication should have been made again before the February 12, 2010 judicial sale. The only authori-
ty cited by the Appellant for this assertion is Rule 3129.1 et. seq.; of the Pennsylvania Rules of Civil Procedure, 42 Pa.C.S.A.

Without belaboring the point, Rule 3129.1, et. seq., pertains to sales of real estate that are being sold as part of an execution and
not an Orphans’ Court judicial sale under Section 3353 of PEF Code, 20 Pa.C.S.A. §3353. The notice requirement under Section
3353 is “such notice as the court shall direct…”. This may include advertising but it is not required. In the case sub judice, adver-
tising took place originally and, in order to minimize costs to the Estate, Voelker elected not to re-advertise. All interested parties
were notified by the Court at the January 28, 2010 hearing that a sale might occur at the February 12, 2010 hearing. Appellant was
present, personally and with counsel, at both of these proceedings and did not object to any deficiency in the notice.

Appellant’s allegation that the sale of the Property should be set aside because the ultimate sale was not specifically advertised
is without any merit. Voelker’s earlier advertising was not required, but it obviously notified those interested in purchasing the
property and there was no requirement for further advertising by either Voelker or the Court. There was obviously sufficient notice
to elicit a bid of $1,326,000.00 for the benefit of the creditors and lien holders and Appellant has no valid objection that he and oth-
ers did not receive notice of the sale. He was present for the bidding and did participate. It was no one’s fault but his own that he
did not bid more effectively. He had the same opportunity as the other bidders, but simply failed to bid high enough to purchase
the Property.

While the record does not indicate that Appellant was present at the October 30, 2008 conference at which the subject of adver-
tising was discussed (T. of 10/30/08 at pages 19-22), Appellant was notified of the conference as an interested party and he respond-
ed to either the advertising or Voelker’s other notice by submitting a bid of $225,000.00 for the Property (see Footnote 4 above). In
his Objection to Petition for Approval of Sale of Elizabeth Property, Appellant did not raise the advertising or notice issue even
though he was fully aware that the only advertising that occurred regarding the sale of the Property occurred in October of 2008
(T. of 10/30/08 at pages 4 & 5).

Neither Appellant nor his counsel raised any objection to the sale at the January 28, 2010 hearing and in fact explicitly stated
that they had no objection to the sale (T. of 1/28/10 at page 20). At the February 12, 2010 hearing, not only did Appellant not object
to the sale for lack of advertising or for any other reason, but he participated fully in the bidding by making the first bid (T. of
2/12/10 at page 7).

A party who knows the facts pertaining to a judicial sale and neglects to object in some way to the sale proceeding and also par-
ticipates in the bidding process, waives and is estoppel from later objecting to the sale. Continental Oil Co. vs. McNair Realty Co.,
137 Mont. 410, 353 P.2d 100 (1960). Appellant had full knowledge of the notice provided by Voelker through advertising and made
no objection or request for additional advertising. On the contrary, he explicitly, both personally and through counsel, stated he had
no objection and he in fact participated in the public bidding in open court. He waived any right that he may have otherwise had
for additional advertising or he is estoppel from now trying to set aside the sale based on a lack of additional advertising.

The other issue that Appellant asserts is that the bidding was collusive. He alleges no facts regarding this naked allegation and
there is nothing in the record that even remotely indicates collusion.

It is clear that a contract between two or more lien creditors by which one of them agrees to refrain from bidding at a judicial
sale, made without knowledge and consent of the debtor, is contrary to public policy and is void. Hays Estate, 159 Pa. 381, 28 A.
158 (1993). In Ford Motor Co. vs. Sweeten Auto. Co., 318 Pa. 177, 178 A. 48 (1935), the Plaintiff, Ford Motor Company purchased
the assets of Lincoln Motor Company at a judicial sale in Michigan. The Defendant, Sweeten, alleged that it was a creditor of
Lincoln Motor Company and that there was an agreement that Ford would pay $8,000,000.00 for the Lincoln assets and also satis-
fy the Lincoln creditors in return for the Lincoln creditors, including the Defendant, refraining from bidding on the Lincoln assets.
The Court said a bargain not to bid at an auction in an effort to stifle competition was illegal. The Court also said that there was no
evidence of the Sweeten allegations on the Michigan record or any evidence of such an agreement submitted to the Court and
therefore Sweeten’s claim, which had been upheld by the trial court, was reversed and dismissed.

Agreements to purchase property at public sale jointly are not invalid, illegal or void where made for the legitimate purpose of
combining the parties’ resources, and not to chill or suppress bidding. Stock vs. Roth Bros. Co., 162 Wis. 281, 156 N.W. 148 (1916).
This is especially true in cases where a union of several was formed because of the magnitude of the price of the sale or where the
quantity offered by a single bidder might exceed the amount that the individual bidder might wish or be able to bid on his own
account. Leland vs. Ford, 245 Mich. 599, 223 N.W. 218 (1929).

In the case sub judice, as in Ford Motor Ro. vs. Sweeten Auto. Co., Id., there is nothing on the record to evidence any collusion.
There is however, on the record, evidence of very vigorous and competitive bidding between JJ Oil & Gas, Incorporated and Behling
Dixon Holdings, L.P. (T. of 2/12/10 at pages 8-10). While it does not appear on the record, counsel for JJ Oil & Gas, Incorporated and
Behling Dixon Holdings, L.P. did engage in off the record conversations during the course of this vigorous bidding.

When this conversation occurred, Appellant and his counsel were present and failed to make any objection or request that the
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conversation be made a part of the record. They merely sat silently and did nothing to protect or add to the record or to protect their
interest at the judicial sale. The nature of the conversation is unknown to this Court. It is the duty of a party or his counsel to pro-
tect their interest at a sale. Seconoff vs. Miller, 131 Ind. App. 535, 167 N.E. 2d 481, (Div. 2 1960); Gross vs. Gross, 350 S.W. 2d 470 (Ky.
1961). A party who fails to object or in some other manner protect their interest in the way Appellant did in this case, has waived
any objection that he may have had and is estoppel from objecting to the sale that he acquiesced in being completed by the Court.

For the reasons stated above, this appeal should either be quashed or the Court’s Order selling the Property to JJ Oil & Gas,
Incorporated for the purchase price of $1,326,000.00 should be sustained and the Appellant’s appeal dismissed.

1 In both the Florida Estate and the Allegheny County, Pennsylvania Ancillary Estate, the Decedent’s sons, Marshall W. Fiore, Sr.
and David W. Fiore, Sr., renounced their respective rights for letters in favor of the Appellant, who is the son of David W. Fiore, Sr.
2 Many of the filed claims were previously satisfied by the Estate and probably are no longer a concern for the Estate. The total
sum of claims filed exceeded $17,000,000.00 at one time.
3 The notice was a letter dated October 13, 2008. Both the notice and the newspaper advertisement included the statement: “All
offers and bids are subject to court approval at a subsequent date.” A copy of this letter and the newspaper advertisement were
inserted into the documents being transmitted by this Court to the Superior Court.
4 In a letter dated October 29, 2008, Voelker advised this Court that the four offers for the Property were: $290,000.00 by BBN
Holdings, $256,000.00 by Behling Dixon Holdings, $230,000.00 by Steven Greenberg and Michael Mazzer and $225,000.00 by the
Appellant.
5 The Property had been used by the Decedent as a commercial landfill and there were a large number of environmental problems
associated with the Property. It was also subject to pre-death recorded liens from the Commonwealth of Pennsylvania and the local
municipalities in excess of $3,000,000.00.
6 Voelker reported that the Estate had only $10,000.00 to $12,000.00 in its bank account (T. of 10/30/08 at page 20).
7 The Court did not prohibit the re-advertising, but the decision was left to Voelker’s discretion as Administrator.
8 A copy of Mr. Voelker’s letter of July 1, 2009 is being inserted into the record being transmitted to the Superior Court. This let-
ter, and the attached notice, both stated that all offers and bids are subject to Court approval.
9 This was the Property.
10 There were a large number of responsive pleadings filed in response to Voelker’s Petition prior to the hearing date. 
11 This was not stated in the July 20, 2009 bid submitted to Voelker. In fact, the Appellant’s bid stated; “of course, while this offer
is contingent on the Court’s approval of the administrator claim and credit as outlined above, we still feel under the circumstances
that this offer is still valid, since our claim is a priority.” (Exhibit A-4 of the Voelker Petitioner).
12 The Property had been appraised on June 1, 2006 to have a value of $226,000.00
13 By Order of Court dated April 8, 2010, there was an additional 45 days added to the required closing date.
14 See Footnote 11 on this issue.
15 In Commonwealth vs. Zingarelli, 839 A.2d 1064, 1075 & 1076 (Pa. Super. 2003), reargument denied, appeal denied 856 A.2d 834,
the Court said: “Pursuant to Pa.R.A.P. 1925(b), an appellant must file a Concise Statement of Matters Complained of on Appeal
when ordered to do so by the trial court. Commonwealth v. Lord, 553 Pa. 415, 719 A.2d 306, 309 (1998). Failure to timely file the
requested statement renders all issues waived. Commonwealth v. Overby, 744 A.2d 797 (Pa. Super. 2000). Where an untimely filed
Concise Statement is addressed by the trial court in its opinion, the issues are preserved for appellate review, because the purpose
of Pa.R.A.P. 1925(b) is served. Commonwealth v. Ortiz, 745 A.2d 662, 663-664 n.3 (Pa. Super. 2000). In the instant case, the trial
court ordered Appellant to file a Concise Statement by May 30, 2002. Appellant did not file his Concise Statement until June 4,
2002. Therefore, Appellant’s Concise Statement was untimely. Nevertheless, the trial court addressed the issues regarding the suf-
ficiency of the evidence for two counts of criminal attempt and Appellant’s issue regarding entrapment. Thus, those issues are pre-
served.” In the case sub judice, this Court has addressed the issues raised in the Appellant’s untimely Concise Statement and there-
fore those issues are preserved.
16 Appellant is reputed to have said in a February 13, 2010 Pittsburgh Tribune-Review newspaper article that he would appeal the
sale of the Property because of the injustices suffered by his grandfather.
17 A collateral order, although not ending the litigation or disposing of the case, must (1) be separable from and collateral to the
main cause of action, (2) involve a right too important to be denied review and (3) present a question such that if review is post-
poned until final judgment in the case, the claimed right will be irretrievably lost. Id. at 851.
18 The underlying Order is the February 12, 2010 Order and not the March 16, 2010 Order. A discussion on this distinction follows.
19 Rule 7.1A of Allegheny County Orphans’ Court Rules corresponds to Rule 7.1 of the Pennsylvania Supreme Court Orphans’ Court
Rules, 20 Pa.C.S.A. Rule 7.1.
20 See Footnote 8.
21 The Appellant would have been notified of the October 30, 2008 conference. The record does not indicate that he was present,
but the record does show his administrator claim and his earlier bid for the Property of $225,000.00 was discussed (T. of 10/30/08
at pages 8 and 20).
22 The record is not clear as to when this occurred, but it had to be sometime between July 20, 2009 and December 1, 2009. At the
January 28, 2010 hearing, this revised offer was discussed (T. of 1/28/10 at page 22). The record clearly shows that by December
1, 2009, in his Objection to Petition for Approval and Sale of Elizabeth Property, Appellant had revised his offer.
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In Re: D.S.B., Petitioner
Appeal—Petition to Expunge Record—Involuntary Commitment—Mental Health—Clear and Present Danger—Firearms—
Mentally Disabled

No. CC 2554 of 2006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—July 28, 2010.

OPINION
BACKGROUND

On October 26, 2006, Petitioner was involuntarily committed to UPMC McKeesport Hospital pursuant to Section 7302 of the
Mental Health Procedures Act, 50 P.S. §7302 (Expungement Transcript of May 19, 2010 (hereinafter referred to as “E.T.”) at pages
19 and 20 and the UPMC McKeesport Hospital and mental health records for Petitioner (“Hospital Records”) which were admit-
ted into evidence at E.T., page 4). At the time of the involuntary commitment, Petitioner was a 56-year-old woman who was resid-
ing in Duquesne, Pennsylvania with her 84-year-old father (E.T. at pages 5 and 9). She filed a Petition to Expunge Record on
February 11, 2010.1 In response to the Petition, the Court conducted a hearing on May 12, 2010, at which time the Pennsylvania
State Police and the Allegheny County Department of Human Services, Office of Behavioral Health both participated through
counsel (E.T. at page 3).

On May 24, 2010, this Court entered an order dismissing the Petition and denying the relief sought therein. This appeal from
the Court’s order of May 24, 2010 was filed on June 7, 2010. An order was entered on June 9, 2010 pursuant to Pa.R.A.P. 1925 (b),
42 Pa.C.S.A. for Petitioner to file a concise statement of matters complained of on appeal. The Petitioner filed a Statement of Errors
Complained of on Appeal pursuant to Pa.R.A.P. 1925 (b) on June 16, 2010. This Statement can be summarized as asserting the fol-
lowing as errors:

1. The weight of the evidence did not support the denial as the only evidence for the Section 7302 involuntary commit-
ment was based on a lay witness and the physician merely mirrored the elucidations of the lay witness.

2. There was no evidence on the record that Petitioner was severely mentally disabled.

3. That the involuntary commitment was illegal because there was no objective medical evidence that Petitioner was
severely mentally disabled and that she presented a clear and present danger to herself or others.

Petitioner testified that she was an only child who retired in 1996 and had been residing in Scott Township since 1981 (E.T. at
pages 6 and 11). On February 2, 2005, Petitioner’s mother fell and fractured her pelvis and was initially hospitalized at Jefferson
Hospital, but ultimately was admitted to John Kane Hospital on June 23, 2005 (E.T. at pages 6 and 7). After her mother’s injury,
Petitioner moved to her parent’s home in Duquesne to provide care for her parents (E.T. at pages 6-9). At first she attempted to
maintain her residence in Scott Township by living in the parents’ home and driving back and forth to Scott Township to pick up
her mail (E.T. at page 6).

By October of 2006, Petitioner was living full time in Duquesne and caring for her father and visiting her mother daily at John
Kane Hospital (E.T. at pages 9 and 10). According to Petitioner, prior to October 2006, she never took medications (E.T. at page 10).
During this period, she had no help, sleeping was hard and she was not happy (E.T. at pages 12 and 13). Her personal hygiene was
reduced to sponge bathing (E.T. at page 11). She said this was an overwhelming and stressful time (E.T. at page 12).

On October 26, 2006, a woman knocked on the door and was admitted (E.T. at pages 13 and 14). The woman, later identified as
Terri Dickerson (“Dickerson”), said she was from Eastern Area Protective Services (E.T. at pages 10 and 13) and, according to
Petitioner, started to interrogate the Petitioner and accusing her of not taking care of herself (E.T. at pages 14-19). Petitioner said
that Dickerson was making allegations and twisting Petitioner’s words (E.T. at page 19). One subject discussed was sores on the
Petitioner’s face, which Petitioner attributed to her picking, and she denied cutting herself as alleged by Dickerson (E.T. at page
19). Dickerson also said Petitioner was isolating and not cleaning the house (E.T. at pages 17 and 18).

Dickerson then asked Petitioner to voluntarily go to UPMC McKeesport Hospital for an examination and Petitioner refused to
go (E.T. at page 19). Dickerson then arranged to have Petitioner transported by the police (E.T. at page 20).

At the hospital, Petitioner said she was examined by T. Andemesuor, M.D. (E.T. at page 20 and Hospital Records) and that the
hospital staff was “nasty” (E.T. at page 21). The following Monday, she said Dr. Placci intimated her into stipulating to a Section
7303 involuntary commitment (E.T. at pages 21-25, 27, 28 and 38). She acknowledges that a public defender was available to assist
her, but she did not trust him (E.T. at page 28).

Petitioner’s testimony is that she was discharged nine days later and was prescribed Lovox (E.T. at pages 24 and 29). She went
to Mon Yough Community Services, Incorporated three times for treatment after her discharge (E.T. at pages 24 and 25). Petitioner
denies the accusation of chew marks (E.T. at page 31). She said there were scabs from picking (E.T. at pages 32 and 32). She said
she was unhappy, but not depressed (E.T. at page 32). She is currently not taking any medication and stopped the Lovox on direc-
tions from Dr. Bhutta at Mon Yough Community Services, Incorporated (E.T. page 29, 30 and 33).

The Hospital Records state that the Part I Section 7302 Application was made by Dickerson on October 26, 2006. The
Application states:

“D.S.B. is not bathing, eating, sleeping and is making statements of hopelessness. She is supposed to be caregiver for
father but has not paid bills in a month, is not cleaning or cooking. Makes statements of not wanting daylight to come, iso-
lates (doesn’t want to leave house unless father makes her take him some place). Has sores on hands, arms and face from
picking and chewing on self.”

The Hospital Records also state that Petitioner arrived at the hospital at 5:22 pm on October 26, 2006 and was examined by Dr.
Andemesuor at 5:35 pm on that same day. She was determined to have been severely mentally disabled and in need of treatment
by Dr. Andemesuor. On October 27, 2006, the Petitioner was also determined by a psychiatrist, Dr. Carlos A. Placci, to be severe-
ly mentally disabled and in need of treatment with continued inpatient treatment being necessary. A Section 7303 Petition for
extended treatment was stipulated to by the Petitioner.

In the Hospital Records, Dr. Placci, states that Petitioner denied the Dickerson statement quoted above and goes on to state:

“The patient denies all this and when asked to explain why she is in the hospital she produced a rather lengthy, but inter-
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mittently logical and careful story that goes back to February 2005. We can simplify all the details by saying that at that
time the mother fell, had a fractured pelvis. She was hospitalized and ultimately she ended up in Kane. She is also dement-
ed and she has back sores. The patient says this is too much for me, the whole thing has gotten to me, I am feeling guilty
because my mother could have stayed at home and do some physical therapy at home, etc., etc. Plus, she feels that she is
also responsible for the father and for her own dog. She has even moved from her own apartment to live with her father
to take care of him.

The patient also tells us that she has never been in the hospital other than the time when she was born. She is not seeing
a PCP, she has not seen a psychiatrist, she is not taking any medications. She is not drinking. She is not using any drugs.
She is pretty healthy. She tries to explain and justify the fact that this has been too much and she shows obviously 2 main
array of symptoms.

One is symptoms of obsessionality and compulsive concerns and the other is very poor insight.

The patient is divorced, she has no children. She has worked for Alcoa and the retirement fund. She was offered retire-
ment some 10 years ago and she took it. She is the only child. She does not have any other sources of support and there
are some elderly family members that are probably older than the father and the mother. By the way, the mother is 86
and the father is 84. Again, the review of systems is all negative. We spent some time together with the social worker to
try to explain the intricacies of the 302, 303, and the reason for her being in the hospital. She simply now says that she
wants to be discharged “now, today” especially because of the dog. The patient seems to have a very restricted, obsessive
train of thought. The patient is not delusional, but her degree of understanding and insight are absolutely minimal if at
all present.

The patient is a woman who presents herself in good state of hygiene now and nutrition. She shows some of the chew sores
on her skin and is trying to explain them away. The patient is trying to minimize all the problems and she feels that she
is ready to go home. She does not have any other additional active problems. When she was seen at the time of admission
and was evaluated by the nurse, she made statement something like, “I need to change the past”. She was tearful, flat,
depressed.”

Dr. Placci’s diagnosis was “severe acute depression and obsessive compulsive disorder, severe and especially obsessive”. His
prognosis was fair.

DISCUSSION

It is the policy of the Commonwealth of Pennsylvania to seek to assure the availability of adequate treatment to persons
who are mentally ill, and it is the purpose of this act to establish procedures whereby this policy can be effected. The pro-
visions of this act shall be interpreted in conformity with the principles of due process to make voluntary and involuntary
treatment available where the need is great and its absence could result in serious harm to the mentally ill person or to
others. Treatment on a voluntary basis shall be preferred to involuntary treatment; and in every case, the least restric-
tions consistent with adequate treatment shall be employed.…

Section 7102 of the Mental Health Procedures Act, 50 P.S. §7102.

(a) Persons Subject.—Whenever a person is severely mentally disabled and in need of immediate treatment, he may be
made subject to involuntary emergency examination and treatment. A person is severely mentally disabled when, as a
result of mental illness, his capacity to exercise self-control, judgment and discretion in the conduct of his affairs and
social relations or to care for his own personal needs is so lessened that he poses a clear and present danger of harm to
others or to himself.

(b) Determination of Clear and Present Danger.—

(2) Clear and present danger to himself shall be shown by establishing that within the past 30 days:

(i) the person has acted in such manner as to evidence that he would be unable, without care, supervision and the con-
tinued assistance of others, to satisfy his need for nourishment, personal or medical care, shelter, or self-protection
and safety, and that there is a reasonable probability that death, serious bodily injury or serious physical debilitation
would ensue within 30 days unless adequate treatment were afforded under this act; or

(ii) the person has attempted suicide and that there is the reasonable probability of suicide unless adequate treatment
is afforded under this act. For the purposes of this subsection, a clear and present danger may be demonstrated by the
proof that the person has made threats to commit suicide and has committed acts which are in furtherance of the
threat to commit suicide; or

(iii) the person has substantially mutilated himself or attempted to mutilate himself substantially and that there is the
reasonable probability of mutilation unless adequate treatment is afforded under this act. For the purposes of this sub-
section, a clear and present danger shall be established by proof that the person has made threats to commit mutila-
tion and committed acts which are in furtherance of the threat to commit mutilation.

Section 7301 of the Mental Health Procedures Act, 50 P.S. §7301.

(a) Application for Examination.—Emergency examination may be undertaken at a treatment facility…

(1) Warrant for Emergency Examination.—Upon written application by a…responsible party setting forth facts con-
stituting reasonable grounds to believe a person is severely mentally disabled and in need of immediate treatment, the
county administrator may issue a warrant requiring a person authorized by him, or any peace officer, to take such per-
son to the facility specified in the warrant.…

(b) Examination and Determination of Need for Emergency Treatment.—A person taken to a facility shall be examined
by a physician within two hours of arrival in order to determine if the person is severely mentally disabled within the
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meaning of section 301 and in the need of immediate treatment. If it is determined that the person is severely mentally
disabled and in need of emergency treatment, treatment shall be begun immediately.…The physician shall make a record
of the examination and his findings.…

(c) Notification of Rights at Emergency Examination.—Upon arrival at the facility, the person shall be informed of the
reasons for emergency examination and of his right to communicate immediately with others. He shall be given reason-
able use of the telephone. He shall be requested to furnish the names of parties whom he may want notified of his cus-
tody and kept informed of his status. The county administrator or the director of the facility shall:

(1) give notice to such parties of the whereabouts and status of the person, how and when he may be contacted and
visited, and how they may obtain information concerning him while he is in inpatient treatment; and

(2) take reasonable steps to assure that while the person is detained, the health and safety needs of any of his depend-
ents are met, and that his personal property and the premises he occupies are secure.

(d) Duration of Emergency Examination and Treatment.—A person who is in treatment pursuant to this section shall be
discharged whenever it is determined that he no longer is in need of treatment and in any event within 120 hours, unless
within such period:

(1) he is admitted to voluntary treatment pursuant to section 202 of this act; or

(2) a certification for extended involuntary emergency treatment is filed pursuant to section 303 of this act.

Section 7302 of the Mental Health Procedures Act, 50 P.S. §7302.

Procedurally, Petitioner’s Section 7302 involuntary commitment was conducted fully in accord with Section 7302. The warrant
based on the statement of Dickerson was issued by the Allegheny County Administrator at 4:30 p.m. on October 26, 2006 (Hospital
Records). The Dickerson Application sets forth facts constituting reasonable grounds that caused her to believe that Petitioner was
severely mentally disabled and in need of treatment (Hospital Records). Pursuant to the Allegheny County Administrator’s war-
rant, Petitioner was transported by the police ambulance to UPMC McKeesport Hospital for examination and treatment, if neces-
sary (E.T. at page 20).

Upon arrival at the hospital, the Petitioner was examined by a physician within the required two hours and was determined by
that physician to be severely mentally disabled as defined in Section 7301 of the Mental Health Procedures Act, 50 P.S. §7301, and
in need of immediate treatment (Hospital Records). A record of that examination and findings was made by the physician (Hospital
Records). A subsequent examination was made by Dr. Placci that concluded in a finding that Petitioner was severely mentally dis-
abled and in need of immediate treatment. Petitioner was advised of her rights and understood them and arrangements were made
to care for Petitioner’s home, belongings and her father (Hospital Records).

Petitioner’s assertion that the Section 7302 involuntary commitment was based entirely on the Dickerson factual representation
is incorrect. As required by Section 7302 of the Mental Health Procedures Act, the Dickerson Application merely justified the
issuance of the warrant and transporting of the Petitioner to the hospital and the initial physician examination. The involuntary
commitment was based not on the lay factual allegations of Dickerson, but on the examination and findings of Dr. Andemesuor who
clearly found the Petitioner to be suffering from depression and to be severely mentally disabled and in need of treatment. This
same conclusion was corroborated later by Dr. Placci. The record clearly shows that Petitioner’s assertion of the basis for her invol-
untary commitment as being the testimony of a lay witness is erroneous.

Because of the need for immediate treatment to protect a potentially severely mentally disabled person who may present a clear
and present danger to either themselves or others, the legislature, in the Mental Health Procedures Act, left the initial determina-
tion as described in Section 7302 in the hands of the examining physician and not to lawyers and judges who, in all probability,
would not be present in a hospital emergency room and would not have sufficient medical training or competency to make the med-
ical determination of whether the patient is severely mentally disabled and in need of treatment.

Looking with hindsight, one may quibble with the factual allegations made by Dickerson and even provide explanations for the
facts that Dickerson described. However, Dr. Andemesuor not only had the Dickerson allegations, but he also had the Petitioner
physically present before him for an examination and, based on that examination and his medically qualified expert opinion, he
found her to be severely mentally disabled and in need of treatment. Dr. Andemesuor’s opinion is buttressed by the corroborated
findings Dr. Placci.

Petitioner’s testimony regarding her treatment by the hospital staff and Dr. Placci is troubling to this Court, but it is noted that
the Court heard no testimony or explanation from either the hospital staff or Dr. Placci regarding these accusations which, at least
in the case of the accusation of the threat of Dr. Placci, was hearsay and questionable as admissible evidence. The Court nonethe-
less heard the accusation and was troubled by it, but was not afforded the opportunity to hear Dr. Placci’s side of the story.

While the Court found these accusations to be troubling, they do not detract from the finding of both Dr. Andemesuor and Dr.
Placci that the Petitioner was severely mentally disabled and in need of treatment as required by Section 7302 of the Mental Health
Procedures Act, 50 P.S. §7302 for an involuntary commitment.

One of the applicable expungement provisions for mental health records is Section 6111.1 (g)(2) of the Pennsylvania Uniform
Firearms Act, 18 Pa.C.S.A. §6111.1 (g)(2) which states:

“[A] person who is involuntarily committed pursuant to section 302 of the Mental Health Procedures Act may petition the
court to review the sufficiency of the evidence upon which the involuntary commitment was based was insufficient, the
court shall order that the record of the commitment submitted to the Pennsylvania State Police be expunged. A petition
filed under this subsection shall toll the 60-day period set forth under 6105 (a)(2).”

The review of the sufficiency of the evidence upon which Petitioner’s Section 7302 involuntary commitment was based was
found by this Court to be sufficient. The Court found that Dickerson’s Application set forth sufficient facts to support a finding of
clear and present danger under the provisions of Section 7301 (b)(2)(i) and (iii) of the Mental Health Procedures Act, 50 P.S. §7301
(b)(2)(i) and (iii). Further, Dr. Andemesuor’s finding of severe mental disability with a need for treatment satisfied the require-
ments of Section 7302 of the Mental Health Procedures Act, 50 P.S. §7302 for a 120-hour involuntary commitment for treatment.

The Court therefore denied Petitioner’s request to expunge her mental health records under Section 6111.1 (g)(2) of the
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Pennsylvania Firearms Act, 18 Pa.C.S.A. §6111.1 (g)(2) because there was sufficient evidence for the Section 7302 involuntary
commitment.

The statutory provision of Section 6105 (f)(1) of the Pennsylvania Firearms Act, 18 Pa.C.S.A. §6105 (f)(1) provides the Court
with the greater latitude in providing for expungement. In order for a determination to be rendered favorable to Petitioner’s posi-
tion under the provisions of Section 6501 (f)(1), the Petitioner needed to convince the Court that the prognosis for Petitioner’s
severe mental disability, which necessitated Petitioner’s involuntary commitment under the provisions of Section 7302 of the
Mental Health Procedures Act, 50 P.S. §7302, had been abated or stabilized to such an extent that there was a sufficient diminish-
ment of risk to the Petitioner and other persons and that Petitioner could possess a firearm without such a risk. Petitioner, as the
moving party, had the burden of proving that such an abatement or stabilization had occurred. In the case sub judice, the Petitioner
submitted absolutely no medical evidence and relied merely on her own testimony, which was not competent medical evidence.

Under the provisions of 18 Pa.C.S.A. § 6105 (f)(1), the legislature has designated the trial courts of this Commonwealth with the
responsibility of determining whether persons who have been involuntary committed under the Mental Health Procedures Act, 50
P.S. §7101, et. seq. are to continue to be prohibited from possessing firearms unless they are no longer a risk to themselves or oth-
ers and therefore may then possess a firearm safely. This is an extremely serious responsibility that may bear on the health, safe-
ty and life of persons that the legislature intended to be protected by the prohibition of possession of firearms by such persons. In
order to render a proper and judicious determination on this issue, competent and credible evidence of the prognosis of the prior
medically determined severe mental disability is required. The absence of such evidence would place the persons intended to be
statutorily protected at the mercy of the court, which has no mental health expertise and cannot make such a determination with-
out the assistance of competent and credible medical evidence. The Court’s discretion to expunge can only be exercised within the
parameters of the evidence presented to it and, in this case, the required medical evidence was not submitted.

The Court therefore concluded, properly, that the Petitioner did not produce competent and credible evidence that forecasts
that her future mental health condition will continue to be of sufficient stability so that she could possess firearms without a risk
to herself or others.

For the reasons set forth above, this appeal should be dismissed and the Court’s Order of May 24, 2010 should be sustained.

1 The Petition to Expunge Record does not state under what authority it is filed, but the Court presumed that it was filed pursuant
to Section 6105 (f)(1) and 6111.1 (g)(2) of the Pennsylvania Uniform Firearms Act, 18 Pa.C.S.A. §§6105 (f)(1) and 6111.1 (g)(2).

Commonwealth of Pennsylvania v.
Keith Caldwell

Murder—Incomplete Transcript—Due Process—Sufficiency

No. CC 200706929. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 18, 2011.

OPINION
This is an appeal by Defendant, Keith Caldwell, after his conviction on March 12, 2008 of Criminal Homicide, First Degree

Murder, in violation of 18 Pa.C.S.A. § 2501(a). On April 9, 2008 an Order was entered directing the court reporter to file a copy of
the trial transcripts. On April 9, 2008 an Order was entered appointing Thomas Farrell, Esquire to represent Defendant on appeal.
Defendant was sentenced to life in prison on April 24, 2008. Defendant filed Post Sentencing Motions on May 5, 2008 and an Order
was entered on May 7, 2008 denying the Post Sentencing Motions. On June 3, 2008 Defendant filed a Notice of Appeal to the
Superior Court. On June 5, 2008 an Order was entered directing Defendant to file his Concise Statement of Matters Complained of
on Appeal within twenty-one days of receipt of all necessary court transcripts. Extensions to file the Concise Statement were grant-
ed due to delays in receipt of the trial transcript. On July 21, 2009 Defendant filed Objections to Trial Transcript pursuant to Pa.
R.A.P.1922. and his Concise Statement of Matters Complained of on Appeal. On July 30, 2009 Defendant filed Amended Objections
to Trial Transcript pursuant to Rule 1922. On November 9, 2009 a hearing regarding Defendant’s Objection to Trial Transcript was
held. On November 19, 2009 Defendant filed a letter regarding the hearing. Defendant’s Concise Statement of Matters Complained
of on Appeal set forth the following:

“1. There was insufficient evidence to support the first-degree murder conviction in that the Commonwealth failed to
prove that Appellant actually was the murder of his grandfather;

2. Appellant was denied due process under the Fourteenth Amendment of the United States Constitution and provisions
of the Pennsylvania Constitution when the stenographer failed to follow Rule 1922 of the Pennsylvania Rules of Appellate
Procedure and/or failed to file the full trial transcript and omitting the court’s instructions to the jury prior to trial, coun-
sel’s openings, counsel’s closings, certain sidebars, a 911 call (evidence) and the polling of the jury. See TT2-3, 128-129,
135, 169, 184, 240, 257 and 281.

3. Appellant was denied his right to effective assistance of counsel under the Sixth and Fourteenth Amendment of the
United States Constitution and provisions of the Pennsylvania Constitution when counsel could not possibly give effective
assistance on appeal when the stenographer failed to follow Rule 1922 of the Pennsylvania Rules of Appellate Procedure
and/or failed to file the full trial transcript and omitting the court’s instructions to the jury prior to trial, counsel’s open-
ings, counsel’s closing, certain sidebars, a 911 call (evidence) and the polling of the jury. See TT 2-3, 128-129, 135, 169,
184, 240, 257 and 281.”

BACKGROUND
This matter arises out of the murder of Nathaniel Caldwell on March 9, 2007. Defendant, Keith Caldwell, was the victim’s grand-

son and lived with the victim in a first floor apartment at 7013 Frankstown Avenue for approximately two years prior to the mur-
der. (T., p. 56) Defendant previously lived with his mother and stepfather until he was sixteen and then lived with an aunt for a
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short period of time before moving in with his grandfather. (T., p. 160) At one time after moving in with the victim, Defendant had
a disagreement with the victim and was forced to leave the residence but Defendant was later allowed to move back. The victim’s
wife and Defendant’s grandmother, Mary Caldwell, lived in a second floor apartment at the Frankstown Avenue address. (T., p. 56)
Although they lived in separate apartments, Mrs. Caldwell prepared meals for her husband and Defendant and would routinely
see them throughout the course of the day. (T., p. 57-58) On the day of the murder Mrs. Caldwell first saw the victim at approxi-
mately 7:00 a.m. when he came to her apartment for breakfast, staying until approximately 9:30 a.m. (T., p. 66) He then returned
to his apartment while she prepared to go to work. At approximately 11:00 a.m. she called the victim to tell him she was leaving
for work. Mrs. Caldwell did not see Defendant during the course of the morning. Mrs. Caldwell described Defendant’s relationship
with the victim as close, but acknowledged that there were occasional disagreements between them because of Defendant’s lack
of motivation and not wanting to go to school. (T., p. 64)

The evidence further established that Ernie Daniels, a next door neighbor who knew the victim and Defendant, came home on
the afternoon of March 9th and was putting away groceries in his kitchen second floor apartment. (T., p. 75) The window in the
kitchen was opened and Daniels heard a sound he described like someone kicking or banging in his back door. (T., p. 79) When
Daniels heard the noise he looked out his back window and saw Defendant running from the back of the apartment building next
door towards the front. Daniels testified that although Defendant was wearing a “hoodie” it was daylight and he could clearly see
his face. (T., p. 81) Daniels testified that it was approximately 45 minutes later that he saw the police outside the victim’s home.
(T., p. 81)

The victim’s daughter, Valerie Caldwell, testified that she went to visit her father’s apartment after work, arriving shortly before
5:00 p.m. and found him with a gunshot wound to his head and called 911 at 5:04 p.m. She noted the smell of gunpowder when she
entered the apartment. (T., p. 17) Uniformed officers responded within minutes, finding the victim sitting in a chair with a gunshot
wound to the head. The officers secured both the first and second floor apartments finding no one present. (T., p. 94) They also
searched the basement area and found the basement door partially kicked in with a footprint on the door. (T., p. 1020 However, the
basement door was only opened approximately two to three inches because a forty foot ladder prevented the door from opening
further. The rear kitchen door was locked and there were no other signs of forced entry. There was no evidence that either apart-
ment was ransacked and nearby wrapped coins and the victim’s wallet, under his mattress, were undisturbed. A search outside the
apartment revealed a .357 Magnum handgun, later identified as being owned by the victim and used in the shooting, lying on the
ground in the rear of the building near the steps leading to the basement door that was partially kicked in. (T., p. 103) The victim’s
son, Nathaniel Caldwell, testified that when he went through his father’s belongings the day after the shooting he found nothing
missing. (T., pp. 143,144)

Paramedics found the victim’s body sitting in a chair with a gunshot wound to the head. The body was still warm and there were
no rigor or stiffening of the body at the time that he was pronounced dead at 5:08 p.m. (T. p. 30). The coroner’s office retrieved the
body at 7:19 p.m. and a liver core body temperature and the lack of rigor indicated that the victim had died within two to four hours
of the taking of the core body temperature. (T. p. 52)

An autopsy performed by Dr. Michael Panella of the Allegheny County Coroner’s Office determined that the victim died of a
single gunshot wound to the head with the bullet traversing the brain and lodging in the back of the neck on the left side. (T., p. 33)
Dr. Panella opined that the wound was a close contact wound indicating that the shooter had placed the gun directly against the
victim’s skull when firing the gun. The bullet was retrieved and found on ballistic examination to be a 38 caliber bullet that was
fired from the victim’s .357 handgun, the gun that was found at the rear of the house. (T., p. 118)

Detective George Sattler also testified that while on the scene investigating, Defendant was seen returning to the residence and
had to be restrained from entering the apartment to see his grandfather. At that time Defendant was shown the gun that was found
at the rear of the residence, which Defendant identified as being the victim’s gun. (T., pp.158,159) As Defendant lived with the vic-
tim, Defendant was then taken to the Detective’s office where he was questioned at approximately 7:45 p.m. that evening.
Defendant acknowledged that he had some disagreements with his grandfather in the past and at one point was made to leave the
home but ultimately was allowed to return. (T., p. 162) Defendant further informed Detective Sattler that on the night before the
murder he had come home late and the victim was upset with him and wanted him out of the residence. (T., p. 163) However, he
was allowed to stay the night. (T., p. 164) Defendant stated that he saw the victim go upstairs at approximately 7:00 a.m. the fol-
lowing morning but Defendant remained in bed until late morning or early afternoon. (T., p. 164) Defendant stated he did not see
his grandfather again but remained in the residence until approximately 4:30 p.m. at which time he called the emergency 911 num-
ber to ask if his grandfather could throw him out of the house.

The evidence established that Defendant called Allegheny County 911 at 4:06 p.m. to ask what he characterized as a “legal ques-
tion”. (T. 11/2/09, p. 13) Defendant then asked the 911 dispatcher, “I am only 19 and my family, my lawyer never gave me a chance
to get like secure in life. Is it legal for them to kick me out at 19 years old?” (T. 11/2/09, p. 13) The transcript of the phone call indi-
cates that the dispatcher informed Defendant that he could not answer the question but could either send an officer to assist him
or give him a phone number to talk to an officer over the phone. Defendant was then given the phone number for the Zone 5 police
station and the call to 911 ended.

Officer Henry Wilson testified that he was the Zone 5 desk officer on March 9, 2007 and that at approximately 4:20 p.m. he
received a call from an unknown male asking if he could be kicked out of his home. Officer Wilson advised the caller that if he was
18 years of age he could be. Officer Wilson told him there was nothing that could be done and that the caller then thanked him and
hung up. Officer Wilson described the caller as being “pleasant”. (T., p. 186)

During the initial interview on March 9, 2007 Defendant also told Detective Sattler that after calling 911 and the Zone 5 station,
he had called a cousin to see if he could move in with him but it was “left up in the air whether or not he could move in”. (T., p.
167) Defendant then said that he had left the residence and went approximately two blocks to a local market, locking the door to
the apartment after he left. Defendant produced a receipt showing the purchase of items at 5:09 p.m. (T., p. 179) Defendant then
indicated that shortly after leaving the market he received a phone call from a relative telling him that his grandfather was shot
and he immediately went back to the residence. Further, as he was making his way home he heard a cell phone ringing that was
lying on the ground and he picked it up and recognized it as his grandfather’s. (T., p. 174) Detective Sattler also indicated that
Defendant told him he was not upset at all about his grandfather kicking him out of the house. (T., p. 181) Defendant acknowledged
that he knew that his grandfather kept a .357 revolver handgun in the residence. (T., p. 177) During the interview Detective Sattler
noticed what he believed to be a stain on Defendant’s right boot and consent was obtained to collect Defendant’s boots and cloth-
ing. Buccal swabs for DNA testing and a gunshot residue kit were also obtained. (T., p. 178)
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DNA testing of the gun used in the shooting, Defendant’s jacket, jersey, sweatshirt, shirt and jeans were either negative or incon-
clusive for blood stains or consistent with Defendant’s own blood. (T., pp. 228- 238) However, a blood stain on Defendant’s right
boot matched the victim’s blood. (T., p. 239)

Detective Kimberly Braddock also interviewed Defendant on March 9, 2007 at approximately 10:45 p.m. Defendant also
acknowledged to Detective Braddock that he came home late the night before the victim was killed and they had a “little confronta-
tion” because Defendant was late. (T., p. 196) Defendant indicated that it was not an argument and denied that there was any con-
versation about him being kicked out of the house. (T., p. 197) He again repeated his accounts of that day, including going to the
store in the afternoon.

Detective Braddock also testified that as she and her partner took the Defendant home that evening he “was overheard talking
on the phone asking why someone would shoot grandpa in the head”. (T., p. 201) At that point his partner asked Defendant how he
knew his grandfather was shot in the head and Defendant responded by saying “he must have been shot in the head if he died
instantly.” (T., p. 201-202)

After the close of the Commonwealth’s case, Defendant’s Motion for Judgment of Acquittal was denied. (T., p. 252) The jury was
instructed that Defendant could be found not guilty or guilty of either First or Third Degree murder. The jury then returned a ver-
dict finding Defendant guilty of First degree murder. (T., p. 281)

DISCUSSION

The first issue raised in Defendant’s Concise Statement is that there was insufficient evidence to support the first degree mur-
der conviction in that the Commonwealth failed to prove that Defendant was actually the murderer of his grandfather. Defendant
was charged with criminal homicide in violation of 18 Pa.C.S.A. § 2501(a) and the jury was instructed that they could find
Defendant either not guilty or guilty of First or Third degree murder pursuant to 18 Pa.C.S.A. § 2502(a) and (c). In this case,
Defendant does not argue that there was insufficient evidence to establish that a First degree murder occurred rather Defendant
argues that the evidence was insufficient to establish that he was, in fact, the murder.

When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the
Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province
of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 524 Pa. 135, 155, 569 A.2d 929,
939 (1990); Commonwealth v. Jackson, 506 Pa. 469, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined from
the evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed suffi-
cient to support the verdict. Commonwealth v. Wood, 432 Pa. Super. 183, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins,
2000 PA Super 47, 747 A.2d 910, 914 (Pa. Super. Ct. 2000) It is also clear that the Commonwealth may sustain its burden of proof
by purely circumstantial evidence.

When viewing all of the evidence in the light most favorable to the Commonwealth it is clear that there was sufficient evidence
to support the verdict against Defendant. The jury was presented with evidence which established that the night before the mur-
der Defendant and the victim had an argument or confrontation during which Defendant was told he was being forced to leave the
home he had lived in for approximately two years without an apparent alternative place to live. Defendant told the police that this
did not upset him but he was apparently concerned enough about being forced to leave that Defendant placed a call to 911 and the
Zone 5 police station shortly after 4:00 p.m. from the residence on the day of the murder to see if, in fact, his grandfather could
legally force him to leave the house and Defendant was told he could. The victim’s daughter then found the victim dead in the home
shortly before 5:00 p.m., less than an hour later. At approximately the same time a neighbor heard a banging noise near the rear
of the apartment building and saw Defendant running from the rear of the building to the front of the building. The neighbor tes-
tified that this occurred approximately forty-five minutes before the police appeared. The police and paramedics were dispatched
at 5:05 p.m., arriving within minutes and the victim was pronounced dead at 5:08 p.m. There was still the smell of gunpowder in
the air and an examination showed that the body was still warm and that rigor had not set in. A liver core body temperature taken
by the coroner’s office approximately two hours later placed the time of death two to four hours earlier, which included the peri-
od from 4:00 p.m. to 5:00 p.m. The time line suggested by this evidence would certainly allow the jury to find that the victim was
shot between the time that Defendant placed the phone call to 911 and the Zone 5 police station from the residence shortly after
4:00 p.m. and when the victim was found dead at 5:00 p.m. This evidence not only placed Defendant in the home at approximate-
ly that time but Defendant was also seen by a neighbor running from the rear of the house, the area where the murder weapon was
found and where the basement door was partially kicked in.

The jury could also find that although the rear door was partially kicked in, it was not opened wide enough to allow an intrud-
er to actually enter, due to the ladder blocking the door. In addition, the basement showed no other signs of an intruder walking
through it, such as footprints left in the dust on the floor. There were no other signs of forced entry elsewhere in the residence
and, therefore, the jury could conclude that the murderer was someone, such as the Defendant, who had unrestricted access to
the apartment and only kicked the door in to create the appearance of a break in. The evidence also showed that neither the vic-
tim’s nor his wife’s apartment had been ransacked and nothing appeared to be missing. The victim’s wallet and some coins were
left untouched in the room in which he was found. The victim was killed by his own gun, which Defendant acknowledged he knew
was kept in the house. In addition, a stain of the victim’s blood was found on Defendant’s shoe. The jury could also consider
Defendant’s apparent knowledge that his grandfather had been shot in the head, when there was no evidence that Defendant had
been in the apartment after the shooting to observe the wound or had been informed by anyone of the nature of his grandfather’s
fatal wound. 

The jury could reasonably find, based on the evidence adduced at trial, that Defendant became angry and upset that his grand-
father was forcing him to move from the house. When Defendant learned during his phone calls to 911 and the Zone 5 police sta-
tion shortly after 4:00 p.m. that his grandfather could legally force him to leave, he then retrieved his grandfather’s gun and shot
and killed him. The jury could also find that Defendant then attempted to make it appear that an intruder had entered the apart-
ment by attempting to kick in the basement door. Defendant was seen by the neighbor coming from the rear of the house at the
time that the neighbor heard the door being kicked in. Other evidence supported a finding that another intruder had not entered
the house and items left appeared to indicate that a theft had not occurred. Finally, the evidence of a blood stain on Defendant’s
shoe buttresses an argument that blood from the gunshot wound landed on Defendant’s boot.

It is clear that Defendant’s counsel argued vehemently that the prosecution’s evidence did not point to Defendant as the mur-
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derer. Defense counsel’s arguments included the following: that it made no sense that Defendant would kill his grandfather over
being forced to leave the home because in fact his grandfather not only provided him with a home but some income, both of which
would be lost with his grandfather’s death; that the jury, having had the opportunity to hear the 911 call, could clearly hear that
Defendant did not sound like a person enraged or out of control such that he would shortly thereafter kill his grandfather; that
Defendant had a close and long term relationship with his grandfather; that the DNA testing on the blood stain on his shoe that
purported to be the victim’s was not reliable due to a possible technical artifact or anomaly; that the stain if it was the victim’s,
could not be dated, and therefore may have been an old stain which would not be unexpected as they lived and worked together;
the absence of blood splatter on Defendant’s other clothing was inconsistent with Defendant holding the gun during a close con-
tact shooting of his grandfather’s head.

Defendant also argued that the alleged contradictory statements made by Defendant were neither written or taped and thus did
not allow the jury to actually hear what was said in his own words. Defendant also argued that the eye witness, Ernie Daniels,
should not be believed as a result of inconsistencies concerning when he gave his statement to the police and the details of the
statement. Consequently, it is clear that Defendant’s counsel argued extensively that there were significant inconsistencies or dis-
crepancies in the Commonwealth’s case which raised a reasonable doubt.

The jury was free to accept or reject either the Commonwealth’s evidence or Defendant’s attacks upon this evidence. It is also
clear, however, that should the jury elect to accept the Commonwealth evidence, there was more than sufficient evidence to sup-
port the verdict that it was Defendant that committed the murder.

Defendant’s second and third issues raised in his Concise Statement are related and deal with the incomplete trial transcript.
Defendant alleges that he was denied due process, denied his right to effective assistance of counsel on appeal and is being denied
a meaningful appeal due to the failure of the court reporter to provide a full transcript of the trial.

Subsequent to Defendant’s conviction, new counsel was appointed to represent Defendant on appeal and counsel requested the
transcript of the trial proceedings. Upon receipt of a partial transcript, Defendant filed Objections to the Trial Transcripts
Pursuant to Pa.R.A.P. 19221. As a result of the objections, a determination was made that portions of the transcript that the reporter
did not provide were, in fact, transcribed by another reporter and were obtained by appellate counsel. As a result Amended
Objections to Trial Transcripts Pursuant to Rule 1922 were filed. In these objections, counsel alleged that the portions of the tran-
script that were incomplete were:

“counsel’s closings, certain sidebars (the stenographer indicates the sidebars were asked not to be recorded which seems
to be confirmed by the fact that some of the sidebars are transcribed: what occurred is a question for the trial court to
make), a 911 call (evidence which can easily be made part of the record) and the polling of the jury (which appears from
the information received that the jurors had correctly answered the questions during the polling procedure).” Amended
Objections to Trial Transcripts Pursuant to Rule 1922, ¶ 9.

As a result of these omissions in the transcript, an objection was made specifically to the absence of counsel’s closings, certain side
bars, a 911 call (evidence) and the polling of the jury. Amended Objections to Trial Transcripts Pursuant to Rule 1922, ¶ 12 A. The
Objections also asked for an evidentiary hear which would require the Court to resolve issues regard the missing parts of the tran-
script. Pa.R.A.P. 1923 provides a procedure if there is no record or transcript by which the appellant may prepare a statement of
the evidence or proceedings which are served upon the appellee who may then serve objections or proposed amendments. The
statement and any objections or amendments may be submitted to the Court for approval.2

A hearing was scheduled for November 2, 2009 to address the omissions in the record, however, prior to the hearing the clos-
ing arguments of counsel were transcribed and filed and it was determined that all of Defendant’s counsel’s closing argument was
transcribed. However, a gap of some undetermined length occurred in the transcription of the prosecutor’s closing argument
apparently due to a temporary malfunction of the reporter’s stenographic equipment. Therefore, at the hearing requested by appel-
late counsel the remaining issues left to address were the gap in the prosecutor’s closing, the transcript of the 911 call that was
played for the jury, the omission of some sidebar discussions and the polling of the jury.

As to the transcript of the 911 call that was played for the jury (T., p. 184), this omission was resolved at the hearing by playing
the tape that had been offered into evidence and identified as Commonwealth Exhibit 32 during the hearing and having it tran-
scribed in its entirety. (Trans., 11/2/09, pp. 13-15). This transcription is a verbatim statement of the recording that was never chal-
lenged by Defendant during the trial and all of the testimony of the witnesses regarding the calls by Defendant to 911 and the Zone
5 police station were recorded at the time of trial

As to the objection to the manner in which the polling of the jury was recorded, no evidence, statements or further amendments
were offered at the time of the hearing and the polling as originally transcribed was accepted.3 A review of the trial transcript indi-
cates that the reporter did record the affirmation of each of the jurors generally, both when they were individually questioned and
again when the jury was questioned as a whole. There is no indication from the transcript of the proceedings during the rendering
of the verdict that there was anything less than a unanimous verdict. In addition, there are no specific allegations of any irregu-
larity in the polling of the jury.

As to the gap in the transcription of the closing argument by the Assistant District Attorney Hartnett, a stipulation was entered
into and testimony was taken from Ms. Hartnett and Defendant’s trial counsel regarding the gap in the record. The stipulation
entered into between Defendant’s counsel and the Commonwealth was follows:

“At one point during Ms. Hartnett’s closing arguments Mr. Foreman objected and the parties and the court reporter, Mary
Spagnolo, went to sidebar. The sidebar discussion was transcribed and it appears that page 24 -25 of the transcript which
is entitled “jury trial closing arguments.”

At the conclusion of the sidebar discussion when Ms. Hartnett’s argument resumed, Ms. Spagnolo experienced a malfunc-
tion in her steno machine. It is indicated at page 25…I am sorry, page 26 of the transcript as follows, and there is “a steno
machine malfunction for a few minutes.” The transcript then resumed on page 26 with the continuation of Ms. Hartnett’s
closing argument.” That is the stipulation that sort of sets the scene for what we are here for today. (T. 11/2/09, p. 4)

Defendant’s counsel then called Ms. Hartnett who testified that she had the opportunity to review the transcript of her closing
argument and as it pertained to the gap in the transcript she had notes on her personal computer which she referred to determine
what she may have said during that portion of the closing arguments that were not transcribed. Ms. Hartnett testified:
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“I would have during the part that was not transcribed referenced the time line of the events, that being when a 911 call
was placed by the Defendant, a subsequent call placed by the Defendant to a police zone all establishing that he was
inside the residence before the homicide took place, and the times of those calls I cannot recall at this time, and then
when the body would have been found. And in referencing that in between the time when the Defendant would be placed
in the house and when the body was discovered would have been within a half hour period, and I would have discussed
that. The other area that I believe was not transcribed that I would have discussed was also as it relates to motive.” (T.,
11/2/09, p. 6)

Ms. Hartnett testified that she would have informed the jury that she was not required to prove motive but that she would have
addressed a possible motive. Ms. Hartnett testified that:

“And the best that I can recall my discussion on motive would have been that he was very - - the Defendant was very
angry as a result of being kicked out of the grandfather’s house, which is what we were alleging, and that his family had
- - he had been kicked out of a pervious family member’s house and that he had been angry, emotionally hurt by that, and
that that possibly would have served as a motive for the killing.” (T., 11/2/09, p. 7)

Ms. Hartnett testified that she did not believe that there was anything that she said during the portion of the closing argument
not transcribed that was objectionable and testified that the only objection that took place during her closing was that which was
transcribed.

Counsel also called Robert Foreman, Defendant’s trial counsel. Mr. Foreman, who also had an opportunity to review the tran-
script of the closing arguments, testified that he had no objection to any portion of the record which was transcribed. However, he
had no recollection of the content of the portion of Ms. Hartnett’s closing that was not transcribed. (T., 11/2/09, p. 9) He could not
recall raising any objections during Ms. Hartnett’s closing that were not transcribed or any reason why he would not have raised
an objection. (T., 11/2/09, p. 11) Mr. Foreman also testified as follows:

Q. In listening to what she said, as to what her closing was, that missing part, is there anything you disagree with?

A. The issues that she raised in her testimony a few moments ago I know was quite consistent with the position that she
had taken throughout the trial.

THE COURT: I agree. I do remember that the argument was the time line, — was it the 911 to when the victim was found
dead?

THE WITNESS: There were actually two 911 call that has refreshed my memory by talking to counsel. One was by the
Defendant who was referred to a station if he could actually be kicked out of the house. (T. 11/2/09, pp. 10,11)

There was no testimony, evidence or statements offered at the hearing that indicated that there was any improper statements or
arguments made or that there were any objections during the prosecutor’s closing argument that were not recorded.

In examining the transcript as it relates to the prosecutor’s closing argument, the transcript does reveal that Defendant’s coun-
sel’s closing argument started at approximately 9:55 a.m. and concluded at 10:32 a.m., a period of 37 minutes, which consisted of
18 recorded pages of summation. The prosecutor’s closing argument is recorded as beginning immediately at the conclusion of the
defense summation at 10:32 a.m. and ending at 11:00 a.m., when the jury was given a recess before the charge to the jury. This
summation was therefore approximately 28 minutes and there are approximately 12 pages recorded and slightly more than one
page during which defense counsel’s objection was addressed at sidebar. (Transcript of Closing Arguments, pp. 24-25). Given the
differential in the time and recorded pages between the defense and closing arguments, it does not appear that there was a large
period of time during which the prosecutor’s closing argument was not recorded. It would appear that the reporter’s notation that
her steno machine malfunctioned “for a few minutes” would be accurate.

As to the objections to the trial transcript dealing with the unrecorded side bar discussion, Defendant’s counsel testified that
there were several occasions both prior to trial and during trial where counsel would discuss informally, sometimes in chambers,
issues that were expected to come up. He further indicated that it was his practice that if the Court was in general agreement with
his position he would not put anything on the record. However, he stated that:

“if the Court takes a different position and I think I am right, I want to preserve the issue, I will ask the Court for per-
mission to put it on the record. And I think that was done in this case.” (T., 11/9/09, p.11)

Defense counsel also acknowledge the Commonwealth’s position that the reasons for not transcribing the sidebar discussion
are that:

“The reason that those sort of things wouldn’t have been transcribed is that they were informal matters or something that
was just going to govern what actually happened on the record thereafter.” (T., 11/9/09, p. 12.

This Court also noted, for the record, that generally the sidebar discussions that are held with counsel off the record are dis-
cussions concerning how many witnesses were going to be called, what order they were going to be called in, scheduling difficul-
ties with expert witnesses. (T., 11/9/09, pp. 12,13)

An examination of the record as it relates to the side bar discussions shows that there was only one unrecorded sidebar discus-
sion that dealt with the testimony of a witness. There is an unrecorded sidebar discussion during the testimony Officer Robert
Stroschein, (T., p. 101,102) that addressed an objection by defense counsel to Officer Stroschein attempting to describe what he
saw in a photograph, designated as Commonwealth Exhibit 11. The photograph depicted the basement door which was found to be
partially forced open. In response to the objection, the prosecutor was directed by the Court to rephrase her question. While
attempting to rephrase the question, defense counsel requested a sidebar which was not recorded. After the unrecorded sidebar,
the prosecutor rephrased her question to ask Officer Stroschein to describe what he saw at the time that he examined the door, as
opposed to characterizing what the photograph depicted. No further objection was made and the officer testified as to his first hand
observations of the door.

There are only two other unrecorded sidebars which appear on the record. The first is a sidebar just before a court recess. (T.,
p, 135). This sidebar is followed immediately by an on the record in chambers discussion. (T., pp. 135-138) The second is a side-
bar just before a court recess for lunch. (T., p. 169) It is clear that these sidebars did not involve objections or substantive discus-
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sions but dealt with the timing of recesses.
The only other two sidebar discussions are, in fact, recorded. The first is a sidebar discussion regarding a defense objection to

Detective Joseph Meyers offering expert testimony. (T., pp128, 129) The second is a sidebar discussion regarding a defense objec-
tion to Detective George Satler referring to an unsuccessful attempt by relatives to have Defendant committed under the Mental
Health Procedure Act. (T., p. 160)

It is clear from the record that of the three sidebar discussions that were not recorded, two were not substantive and dealt with
issues of scheduling and recesses and as they were conducted immediately before the announcement of a recess. In addition, the
sidebar discussion regarding the testimony of Officer Stroschein as referenced above, though not recorded, was a brief discussion
regarding the appropriate phrasing of a question to Officer Strochein, which addressed Defendant’s objection that is on the record.

A detailed examination of the record reflects the complete direct and cross examination of all seventeen witnesses who testi-
fied, all other objections, ruling on objections, stipulations, offers and objections to exhibits, the admission of exhibits, instructions
to the jury regarding exhibits, a motion for sequestration, Defendant’s oral Motion for Judgment of Acquittal, an examination of a
juror, a colloquy with Defendant, the charge to the jury, and the reading of and response to a question from the jury are recorded
in this case. At the conclusion of the hearing, counsel was instructed to file the transcript of the hearing of November 2, 2009 as an
amendment to the official record. (T., 11/2/09, p. 15-16).

It is clear that a transcript of the proceedings was required for this case. Pa.R.Crim.P. 115 and the Comment to the Rule pro-
vide in pertinent part:

“(A) In court cases, after a defendant has been held for court, proceedings in open court shall be recorded.

(B) Upon the motion of any party, upon its own motion, or as required by law, the court shall determine and designate
those portions of the record, if any, that are to be transcribed.

(C) At any time before an appeal is taken the court may correct or modify the record in the same manner as is provided
by Rule 1926 of the Pennsylvania Rules of Appellate Procedure.

Comment: Some form of record or transcript is necessary to permit meaningful consideration of claims of error and an
adequate effective appellate review. See, e.g., Pa.Rs.A.P. 1922, 1923, 1924; Commonwealth v. Fields, 387 A.2d 83 (Pa.
1978); Commonwealth v. Shields, 383 A.2d 844 (Pa. 1978).”

A defendant’s right to a meaningful appeal requires that a defendant be provided with a copy of a transcript or other equivalent
picture of the proceedings. Commonwealth v. Goldsmith, 304 A.2d 478 (1973); Commonwealth v. DeSimone, 290 A.2d 93 (1972). In
addition, it is the responsibility of the Commonwealth to see that the transcript is made available to an appellant so that he may
effectively pursue his appeal rights. Commonwealth v. Goldsmith, 304 A.2d 478.

In Commonwealth v. Burrows, 550 A.2d 787 (Pa. Super. Ct. 1988) the Court stated:

“Meaningful review does not require, per se, a complete trial transcript. Where an indigent is implicated in a criminal
trial, the court must provide either a trial transcript or an equivalent thereof in order that the defendant may properly
prosecute an appeal. Oliver v. Zimmerman, 720 F.2d 766 (3d Cir.1983), cert. denied, 465 U.S. 1033, 104 S.Ct. 1302, 79
L.Ed.2d 701 (1984). And of equal importance, a criminal defendant must first show a colorable need for a complete tran-
script before the state must meet its burden of showing that something less will suffice. Karabin v. Petsock, 758 F.2d 966
(3d Cir.), cert. denied, 474 U.S. 857, 106 S.Ct. 163, 88 L.Ed.2d 135 (1985).” Commonwealth v. Burrows, at 788-789.
(Emphasis in original)

After a careful review of the record in this case, it is clear that Defendant is not deprived of due process, effective assistance of
counsel on appeal or of a meaningful appeal. The record that exists, as well as the stipulation and evidence as to what occurred in
the short gap in the record of the prosecutor’s closing argument, clearly is an equivalent picture of what transpired during the trial
so that Defendant may properly prosecute an appeal. This case does not present the situation where there is a total lack of a tran-
script and Defendant is forced to appeal relying only on the notes or recollections of counsel, the Court, Defendant or even third
parties who had knowledge of the proceedings. There is no question that absent all or a substantial portion of the transcript,
Defendant would have been entitled to a new trial as any meaningful appeal would have been impossible. However, in this case,
there an equivalent picture of the short portion of the transcript that is missing such that a meaningful appeal may be taken.

While it is clear that Defendant and appellate counsel can not be responsible for failing to point to possible reversible error
which occurred during a portion of the trial that was not transcribed, it is noted, however, that other than the general allegation
that Defendant will be deprived of an effective appeal, there is no evidence that there was any prejudicial argument made during
the relatively short gap in the transcript of the closing argument. As discussed above, this case did not involve complicated legal
issues or multiple complicated counts. In fact, the defense did not dispute that a murder had occurred, but argued that Defendant
was not the actor. This was a factual issue to be resolved by the jury. All of the evidence which the jury considered to arrive at its
verdict was recorded. In addition, immediately after the gap in the prosecutor’s closing, Ms. Hartnett stated the following:

“Remember, ladies and gentlemen, what I say to you and what Mr. Foreman says to you in closing arguments is not
evidence. You heard the evidence. It is up to you to remember what was said. You are to use your collective memories to
determine what the facts are. My recollection may differ from yours, but your recollection is the one that counts.” (Trans.
“Closing Arguments”, p. 26).

Likewise, in the charge the jury was instructed as follows:

“It is your duty to base our decision strictly on the evidence. The evidence which you are to consider in reaching
your decision consists of the testimony of the witnesses which you heard the exhibits which you saw introduced.” (T.,
p. 258)

The jury was also specifically instructed regarding the argument of counsel as follows:

“The law requires that I repeat that the arguments of counsel are not evidence and should not be considered as such.
However in deciding the case you should carefully consider the evidence in light of the various reasons and arguments
which each lawyer presented. It is the right and duty of each lawyer to discuss the evidence in a manner which is most



page 112 volume 159  no.  6

favorable to the side he or she represents. You may be guided by the lawyers’ arguments to the extent that they are sup-
ported by the evidence and insofar as they aid you in applying your reason and common sense. However, you are not
required to accept the arguments of either lawyer. it is for you and you alone to decide the case based on the evidence as
it was presented and in accordance with these instructions.” (T., pp. 260,261)

Considering the transcript of the proceedings and the testimony regarding the transcript, there is an adequate record to permit
Defendant to pursue his appeal.

It should also be noted that during the hearing of November 2, 2009 regarding the incomplete transcript, Counsel for Defendant
indicated that Defendant’s presence at the hearing was not necessary. (T.,11/2/09, p. 3) However, On November 19, 2009 Defendant
filed a pro se document in which he alleged that on November 12, 2009 he learned of the hearing and that he did not agree with
not being present for the hearing. Defendant stated that he did not believe that Mr. Foreman represented him or “my best inter-
est”. In addition, Defendant indicated that he did not accept his appellate counsel’s “memory” and that he would not “accept or
approve of the hearing, nor any attempt of corrections made at this hearing.” Defendant stated that he wanted, “a complete tran-
script and won’t accept nothing less”. In his submission Defendant also noted that he wanted to raise issues on appeal regarding
ineffective assistance of counsel; false and contradictory statements made by the district attorney; false statement by the Judge;
the Judge’s refusing the jury’s questions of evidence, the weight of the evidence and the sufficiency of the evidence.

In considering Defendant’s submission, it is clear, as stated above, that the evidence was sufficient to support the verdict. As to
a claim that the verdict was against the weight of the evidence, the standard to be applied in reviewing a weight of evidence claim
is well established. Before a trial court may award a new trial on the ground that the verdict is against the weight of the evidence,
it must appear that the verdict was so contrary to the evidence as to shock one’s sense of justice and make the award of a new trial
imperative. Commonwealth v. Rossetti, 863 A.2d 1185, 1191 (Pa.Super.2004), appeal denied, 878 A.2d 864 (Pa. 2005); Com. v. Wall,
953 A.2d 581, 586 (Pa. Super. Ct. 2008) appeal denied, 963 A.2d 470 (Pa. 2008) A weight of the evidence claim is based on the con-
tention that the verdict is a product of speculation or conjecture. Commonwealth v. Ables, 590 A.2d 334 (Pa. 1991), appeal denied,
597 A.2d 1150 (1991) A motion for a new trial on the grounds that the verdict is contrary to the weight of the evidence concedes
that there is sufficient evidence to sustain the verdict and, therefore, the Court is under no obligation to view the evidence in the
light most favorable to the verdict winner. Comonwealth. v. Rivera, 983 A.2d 1211, 1225 (Pa. 2009) A decision regarding the weight
of the evidence is within the sound discretion of the trial judge whose decision will not be reversed on appeal absent an abuse of
that discretion. Commonwealth v. Fox, 619 A.2d 327 (Pa. 1993), appeal denied, 634 A.2d 222 (Pa. 1993); Commonwealth v.
Dougherty, 679 A.2d 779, 785 (Pa. Super. 1996) A new trial should not be granted because of a mere conflict in the testimony.
Commonwealth v. Widmer, 744 A.2d 745, 751-52 (Pa. 2000). In Widmer, the Court stated:

“Rather, the role of the trial court is to determine that notwithstanding all the evidence, certain facts are so clearly
of greater weight that to ignore them, or to give them equal weight with all the facts, is to deny justice.” Id.

In the present case when considering this standard applicable to a claim that the verdict was against the weight of the evidence
and further, in considering the evidence as outlined in detail above, there is no merit to this claim.

Regarding Defendant’s assertions in his submission of ineffectiveness of counsel, said claims should be reserved for post-con-
viction relief. Commonwealth v. Grant, 813 A.2d 726 (2002) Defendant’s claims regarding false or contradictory statements made
by the district attorney or the Court can not be addressed as generally stated, however, a detailed review of the record does not
reflect any false or materially contradictory statements that would have been prejudicial to Defendant or affected the verdict.
Finally, the response to the jury question as noted in the trial transcript was appropriately addressed. (T., p. 280) The jury request-
ed information that was already of record and, therefore, the jury was instructed that they were required to rely on the evidence
presented and their collective memory of the evidence in their deliberations.

BY THE COURT:
/s/Todd, J.

1 Pa.R.A.P. 1922(a) provides:

(a) General rule. Upon receipt of the order for transcript and any required deposit to secure the payment of transcript
fees the official court reporter shall proceed to have his notes transcribed, and not later than 14 days after receipt of such
order and any required deposit shall lodge the transcript (with proof of service of notice of such lodgment on all parties
to the matter) with the clerk of trial court. Such notice by the court reporter shall state that if no objections are made to
the transcript within five days after such notice, the transcript will become part of the record. If objections are made the
difference shall be submitted to and settled by the trial court. The trial court or the appellate court may on application or
upon its own motion shorten the time prescribed in this subdivision.

2 Pa..R.A.P. 1923 provides as follows:

“If no report of the evidence or proceedings at a hearing or trial was made, or if a transcript is unavailable, the appellant
may prepare a statement of the evidence or proceedings from the best available means, including his recollection. The
statement shall be served on the appellee, who may serve objections or propose amendments thereto within ten days after
service. Thereupon the statement and any objections or proposed amendments shall be submitted to the lower court for
settlement and approval and as settled and approved shall be included by the clerk of the lower court in the record on
appeal.” Pa.R.A.P. 1923

3 After the verdict was read the following was recorded related to the polling of the jury:

THE COURT: Would the foreperson please stand and the defendant please stand. As to the count of first degree murder,
count one, how does the jury find?

THE FOREPERSON: We find the defendant guilty.

THE COURT: Would you like to have the jury polled?

MR. FOREMAN: Please
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(Whereupon, each juror is polled individually and each agrees with the verdict as rendered.)

MR. FOREMAN: (sic) Anything before I record the verdict, Mr. Foreman?

MR. FOREMAN: No.

THE COURT: The clerk will record the verdict.

THE CLERK: Members of the jury, harken to your verdict, as the Court has recorded it, in the issue joined between the
Commonwealth and Keith Caldwell, you say you find the defendant guilty of first degree murder; and so say you all?

THE JURY: We do. (T., pp. 281, 282)

Commonwealth of Pennsylvania v.
Donte Taylor

Investigatory Detention—Constructive Possession—Mandatory Sentence

No. CC 200618805. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 19, 2011.

OPINION
This is a direct appeal wherein the defendant, Donte Taylor, appeals from the Judgment of Sentence imposed on May 19, 2010

which became final on July 8, 2010. On February 25, 2010 the defendant was convicted, after a non- jury trial, of possession with
intent to deliver and simple possession of heroin and possession with intent to deliver and simple possession of cocaine. Because
of enhanced mandatory sentences based on the defendant’s prior drug convictions, this Court sentenced the defendant to a term
of imprisonment of not less than 3 years nor more than 6 years relative to the conviction for possession with intent to deliver hero-
in, and to a term of not less than 5 years nor more than 10 years on the possession with intent to deliver cocaine conviction. These
sentences are to run consecutively. The simple possession convictions merged for purposes of sentencing. The defendant filed a
timely Notice of Appeal. Defendant filed a Statement of Errors Complained of on Appeal raising a number of issues.

After a full hearing, the Court denied the defendant’s suppression motion. The case then proceeded to a nonjury trial. The evi-
dence adduced at the suppression hearing was adopted in the nonjury trial. The credible facts adduced at the suppression hearing
established the following events: Undercover Pittsburgh Police officers were patrolling the St. Clair Village area of the City of
Pittsburgh at approximately 12:27 a.m. on July 2, 2006. Detectives Fallert, Goob and Snyder were in an unmarked police vehicle
travelling on Creswell Street, a known high crime area. As they were travelling up the street, they observed the defendant sitting
on a wall with another male, Ernest Turner. The area was well lit and there were no obstructions between the detectives and the
defendant. When the detectives first observed the two men, they were approximately 50 feet away from them. When they got
approximately 25 feet away, they observed the defendant holding a potato chip bag and he was holding it open with both hands. He
was tilting it slightly toward Turner. After the defendant noticed the detectives coming toward him, the defendant quickly crum-
pled the potato chip bag, concealing it in his left hand. The defendant attempted to hide the bag along his left leg, out of sight. The
detectives continued to approach the defendant and Turner. As they approached, the defendant threw the potato chip bag off to his
left with his left hand. The bag landed approximately three feet away from him.

Detective Fallert testified that, based on his training and experience, he was aware that drug dealers sometimes conceal drugs
in potato chip bags or iced tea cartons. They typically hide them at a nearby location and retrieve them when they need to make a
sale. Detective Fallert testified that based on his training and experience along with the defendant’s actions, he believed the pota-
to chip bag contained something illegal.

After the defendant discarded the potato chip bag, the detectives exited their vehicle and approached the two men. Detective
Goob identified the detectives as police officers. Sergeant Snyder approached Turner and did a pat-down search on him. Drugs
were recovered from Turner. Detective Fallert, who displayed his badge as he exited the police vehicle, walked toward the potato
chip bag. Detective Goob asked the defendant about the potato chip bag and why he littered. The defendant denied throwing it.
Detective Fallert recovered the potato chip bag. Inside, he found 68 bags of crack cocaine with a street value of over $1,000 and
one bag of rice and 55 bags of heroin with a street value of over $600. According to Detective Fallert, rice is commonly used to
absorb water in order to prevent heroin from getting wet.

Once Detective Fallert observed the narcotics, he signaled to Detective Goob to arrest the defendant. After the defendant was
arrested, the detectives recovered a cell phone and $127 in cash from the defendant.

Detective Goob then escorted the defendant to the police vehicle. The defendant was never asked any questions by the detec-
tives. However, as he was about to enter the police vehicle, the defendant appeared somber and told Detective Goob that he was
just trying to make some money. The defendant further stated that Detective Goob didn’t know how hard it was for a young black
man to make it in today’s world.

The defendant testified at the suppression hearing. He testified that the potato chip bag was given to him by Turner and that
he did not want to keep the bag. He testified that he discarded it while the police were walking toward him. He denied making any
of the statements attributed to him by Detective Goob. Outside of the defendant’s acknowledgement that he observed the detec-
tives, this Court did not find the defendant’s testimony credible. This Court denied the defendant’s suppression motions.

After this Court denied the suppression motion, the case proceeded to a nonjury trial. The Commonwealth presented addition-
al evidence. All of the drugs seized were turned over to the Allegheny County Crime Lab for examination. The crack cocaine
seized in this case weighed 18.36 grams. It consisted of 68 separate bags of crack cocaine and four additional bags. The 55 bags
of heroin weighed 1.62 grams. According to Detective Fallert, the packaging of the drugs was consistent with drugs that are pack-
aged for sale.

Detective Anthony Scarpine testified as an expert witness in this case. He testified that a hypothetical set of facts, identical to
those recited above, led him to conclude that the drugs were packaged and possessed with the intent to sell them.
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The defendant again testified at the nonjury trial. The defendant testified that Mr. Turner handed him the potato chip bag as
they were sitting on the wall. He testified that he did not want the bag and that he had only held the bag for about 20 seconds before
the police approached him. He testified that he did not intend to take the drugs and sell them. This Court rejected his testimony
and convicted the defendant as set forth above.

Defendant first claims that it was error to admit at trial the evidence found in the potato chip bag and the defendant’s state-
ments. Worded differently, this Court construes this allegation to be that this Court erroneously denied the defendant’s motion to
suppress the contents of the potato chip bag and the defendant’s statements. With respect to the evidence found in the bag, the
Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect individuals
from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth v. Blair,
394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforcement offi-
cers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those interactions become more intru-
sive. See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere encoun-
ter’ (or request for information) which need not be supported by any level of suspicion, but carries no official compulsion to stop
or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111 S.Ct.
2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a reasonable suspicion; it subjects a
suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional equivalent
of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial detention’, must
be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979); Commonwealth v.
Rodriguez, 532 Pa. 62, 614A.2d 1378 (1992).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a show
of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609 A.2d 177,
180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619 (1994). Such a
detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the requirements of
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular encounter constitutes
a seizure or detention, “a court must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonable person that the person was not free to decline the officers’ request or other-
wise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115 L. Ed. 2d
389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter. Circumstances to consider include,
but are not limited to, the following: the number of officers present during the interaction; whether the officer informs the citizen
they are suspected of criminal activity; the officer’s demeanor and tone of voice; the location and timing of the interaction; the vis-
ible presence of weapons on the officer; and the questions asked. See Beasley, 761 A.2d at 624.

If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity
is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may con-
duct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light of
his experience, that criminal activity may be afoot). Moreover, as set forth in Packacki, “[i]f, during this stop, the officer observes
conduct which leads him to believe the suspect may be armed and dangerous, the officer may pat down the suspect’s outer gar-
ments for weapons. If no weapons are found, the suspect is free to leave if the officer concludes he is not involved in any criminal
activity.” Id.

As set forth in Commonwealth v. Spencer, 735 A.2d 673, 677 (Pa. 1999), the Supreme Court explained

Pennsylvania courts recognize that under limited circumstances police are justified in investigating a situation, so long
as the police officers reasonably believe that criminal activity is afoot. Commonwealth v. Melendez, 544 Pa. 323, 676 A.2d
226, 228 (Pa. 1996); see also Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 (Pa. 1992)(rejecting any expansion
of the Terry exception to probable cause). In order to demonstrate reasonable suspicion, the police officer must be able
to point to specific and articulable facts and reasonable inferences drawn from those facts in light of the officer’s expe-
rience. Jackson, 698 A.2d at 573 (citing Terry, 392 U.S. at 27). Case law has established that certain facts, taken alone, do
not establish reasonable suspicion. Commonwealth v. Matos, 543 Pa. 449, 672 A.2d 769 (Pa. 1996)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Dewitt, 530 Pa. 299, 608 A.2d 1030 (Pa. 1992)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Kearney, 411 Pa. Super. 274, 601 A.2d 346 (Pa. Super. 1992)(mere
presence in a high crime area does not warrant a stop). However, a combination of these facts may establish reasonable
suspicion. Terry v. Ohio, 392 U.S. at 22 (innocent facts, when taken together, may warrant further investigation);
Commonwealth v. Riley, 715 A.2d 1131, 1135 (Pa. Super. 1998) (“a combination of circumstances, none of which alone
would justify a stop, may be sufficient to achieve a reasonable suspicion”).

The facts of this case establish that the search and seizure of the potato chip bag was permissible. This Court believes that the
potato chip bag was abandoned by the defendant and was not seized pursuant to an investigative detention. This Court found that
the defendant discarded the bag while the detectives were still in the vehicle, prior to any physical interaction whatsoever between
the detectives and the defendant. In Commonwealth v. Tillman, 621 148, 150 (Pa.Super. 1993), the Superior Court stated:

It is axiomatic that a defendant has no standing to contest the search and seizure of items which he has voluntarily aban-
doned.” Commonwealth v. Bennett, 412 Pa.Super. 603, 607, 604 A.2d 276, 278 (1992), quoting Commonwealth v. Windell,
365 Pa.Super. 392, 398, 529 A.2d 1115, 1117 (1987). “Although abandoned property may normally be obtained and used
for evidentiary purposes by the police, such property may not be utilized where the abandonment is coerced by unlawful
police action.” Jeffries, 311 A.2d at 918, quoting Commonwealth v. Pollard, 450 Pa. 138, 143, 299 A.2d 233, 236 (1973). See
also, Commonwealth v. Harris, 491 Pa. 402, 421 A.2d 199 (1980); Bennett, 604 A.2d at 278.

In discussing the relationship between police presence and the amount of force necessary to establish forced abandonment, the
Superior Court has explained:

A police cruiser passing through the neighborhood on routine patrol does not amount to police coercion compelling the
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abandonment of contraband. Commonwealth v. Riley, 715 A.2d 1131, 1134 (Pa.Super. 1998) (mere approach by a law
enforcement official does not amount to police coercion requiring suppression of evidence abandoned by the defendant);
[In the] Interest of Evans, 717 A.2d at 545; Tillman, 621 A.2d at 150. When the cruiser passed through the neighborhood,
[the defendant and his cohort] were not deprived of their freedom in any significant way, nor were they placed in a situ-
ation in which they could believe reasonably that their freedom of action was restricted by police conduct. See
Commonwealth v. Matos, 543 Pa. 449, 451-52, 672 A.2d 769, 770-771 (1996) (a suspect is seized only, when in view of all
the circumstances, a reasonable person would have believed he was not free to leave). None of the police officers engaged
in activity which could by any stretch of the imagination be understood to be an act of unlawful coercion. It was [the
defendant’s] fear of detection, as opposed to any threat or show of force by the police, that induced him to flee the scene.
[The defendant’s] sensitivity to the risk of police detection does not establish that his abandonment was forced. Hence,
we conclude [the defendant] voluntarily abandoned [brown paper bag,] thus relinquishing any expectation of privacy
over the contents therein. See Tillman, 621 A.2d at 150 (where police officers did not exit their vehicle until after witness-
ing defendant spy them, toss a container to the ground and walk away, the container was not abandoned as the result of
any police coercion).

The suppression court found that [the police] lacked justification to detain [the defendant] at the grocery and, therefore,
suppressed the [narcotics] that [the officer] had recovered from the lawn….This conclusion is fundamentally flawed as
[the defendant] had abandoned the [narcotics] when he ran from the cruiser before the police officers initiated pursuit.
The [narcotics were] not the fruit of an illegal seizure because it was “seized independently of any unlawful police con-
duct, i.e., it was abandoned prior to the police showing any interest in [the defendant].” Tillman, 621 A.2d at 151 (even if
seizure was illegal, evidence was not subject to suppression because it was abandoned prior to the time that police showed
any interest in the defendant).

Commonwealth v. Pizzaro, 723 A.2d 675, 679-680 (Pa.Super. 1998); see also Commonwealth v. Byrd, 987 A.2d 786 (Pa.Super.
2009)(forced abandonment does not exist where there is no evidence that the police showed any interest in Appellee or made any
statements to him prior to Appellee discarding the weapon.)

In this case, the defendant discarded the potato chip bag before the detectives approached him. The defendant’s discarding the
bag is what caused the detectives’ interest in the defendant. The detectives undertook no coercive activity prior to the defendant’s
abandonment of the potato chip bag. Accordingly, the detectives were within their rights to search and seize the abandoned pota-
to chip bag and the search and seizures were not the result of an investigative detention.

Even assuming, however, that an investigative detention occurred in this case, it was permissible. This Court found that the
detectives were on routine patrol in a high crime area. Based on the detectives’ observations, the defendant and Turner were act-
ing in a manner that legitimately raised their suspicions. The two men were looking into a potato chip bag, a known method to con-
ceal drugs. The detectives observed the men look at them. Immediately, the defendant crumpled the potato chip bag and discard-
ed it. At the suppression hearing, the defendant admitted that he discarded the bag once he saw the detectives. This Court believes
that the requisite level of reasonable suspicion that criminal activity was afoot existed in this case and the detectives were permit-
ted to conduct an investigative detention, if necessary.

Defendant next claims that his statements should have been suppressed. In his statement of errors, the defendant seems to
argue that they were made as a result of an improper investigative detention. This Court found that, although the defendant was
in custody and was not read his Miranda rights, any statements made by the defendant were unsolicited utterances. The “absence
of Miranda warnings does not require suppression of a suspect’s custodial statement if, for example, the suspect spontaneously
“blurts out” the statement.” Commonwealth v. Sepulveda, 855 A.2d 783, 796 (Pa. 2004) citing Commonwealth v. Baez, 554 Pa. 66,
720 A.2d 711, 720-21 (Pa. 1998). In this case, although no Miranda warnings were given to the defendant, he was not being ques-
tioned by the detectives and the defendant simply blurted out his statements. They were properly admitted at trial.

Defendant next claims that the evidence was insufficient to convict him of possession with intent to deliver crack cocaine and
heroin. The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every ele-
ment of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute
our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth
need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-
finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from
the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the
crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the
entire record must be evaluated and all the evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of
the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

When considering a challenge to the sufficiency of the evidence, the appellate court must determine whether the evidence at
trial, and all reasonable inferences derived therefrom, when viewed in a light most favorable to the Commonwealth, establish all
of the elements of possession with intent to deliver crack cocaine beyond a reasonable doubt. Commonwealth v. May, 584 Pa. 640,
647, 887 A.2d 750, 753 (2005). In order for the Commonwealth to sustain its burden in this case, it must have presented evidence
that proved beyond a reasonable doubt both the possession of the controlled substance and the intent to deliver the controlled sub-
stance. Commonwealth v. Jackson, 645 A.2d 1366, 1368 (1994).

It is well settled that all the facts and circumstances surrounding possession are relevant in making a determination of whether
contraband was possessed with the intent to deliver. Commonwealth v. Ramos, 392 Pa. Super. 583, 592, 573 A.2d 1027, 1032 (1990);
Commonwealth v. Fisher, 316 Pa. Super. 311, 322, 462 A.2d 1366, 1371 (1983); see also Commonwealth v. Macolino, 503 Pa. 201,
205-206, 469 A.2d 132, 134 (1983).
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Possession can be found by proving actual possession, constructive possession or joint constructive possession.
Commonwealth v. Heidler, 741 A.2d 231, 215 (Pa.Super. 1999). Possession can be proved by circumstantial evidence.
Commonwealth v. Bentley, 276 Pa. Super. 41, 46, 419 A.2d 85, 87 (1980). In Commonwealth v. Carroll, 510 Pa. 299, 302, 507 A.2d
819, 821 (1986) citing Whitebread and Stevens, To Have and To Have Not, 58 U.Va.L.Rev. 751, 755 (1972), the Pennsylvania
Supreme Court explained that “[t]he purpose of the constructive possession doctrine is to expand the scope of possession statutes
to encompass those cases where actual possession at the time of arrest cannot be shown but where the inference that there has
been actual possession is strong.” Constructive possession is “the ability to exercise a conscious dominion over the illegal sub-
stance, the power to control the contraband and the intent to exercise that control.” Commonwealth v. Macolino, 503 Pa. 201, 206,
469 A.2d 132, 134 (1983). Constructive possession may be found in one or more actors where the item at issue is in an area of joint
control and equal access. Commonwealth v. Murdrick, 510 Pa. 305, 507 A.2d 1212 (1986). In Macolino, this Court further deter-
mined that “an intent to maintain a conscious dominion may be inferred from the totality of the circumstances . . . . [and], cir-
cumstantial evidence may be used to establish a defendant’s possession of drugs or contraband.” Macolino, 503 Pa. at 206, 469
A.2d at 134. (citations omitted). See also Commonwealth v. Dargan, 897 A.2d 496, 504 (2006); Commonwealth v. Bricker, 882 A.2d
1008, 1014 (Pa.Super. 2005); Commonwealth v. Kirkland, 2003 PA Super 279, 831 A.2d 607, 610 (Pa. Super. 2003), appeal denied,
577 Pa. 712, 847 A.2d 1280 (Pa. 2004); Commonwealth v. Petteway, 847 A.2d 713, 716 (Pa. Super. 2004); Commonwealth v. Parker,
847 A.2d 745, 750 (Pa. Super. 2004).

The evidence in this case was clearly sufficient to demonstrate that the defendant possessed crack cocaine and heroin. The
defendant not only had the ability, the power and the intent to possess the crack cocaine and heroin, he was observed physically
possessing it. The defendant was observed holding the potato chip bag in which the drugs were contained and he appeared to be
showing it to Turner. The evidence clearly established that he possessed the crack cocaine and heroin.

The evidence was also sufficient to demonstrate the defendant’s intent to deliver the crack cocaine and heroin. Other factors to
consider when determining whether a defendant intended to deliver a controlled substance include the behavior of the defendant,
manner in which the controlled substance was packaged, the presence of drug paraphernalia, and large sums of cash found in pos-
session of the defendant. Commonwealth v. Ratsamy, 594 Pa. 176, 183, 934 A.2d 1233, 1237-1238 (2007); Commonwealth v. Sherrell,
414 Pa. Super. 477, 482, 607 A.2d 767, 769 (1992); Ramos, 392 Pa. Super. at 594, 573 A.2d at 1034-35. see also Commonwealth v.
Brown, 904 A.2d 925 (Pa. Super. 2006); Commonwealth v. Clark, 895 A.2d 633 (Pa. Super. 2006). “[A]ll the facts and circumstances
surrounding possession are relevant in making a determination of whether contraband was possessed with intent to deliver.”
Commonwealth v. Brown, 904 A.2d 925, 931-932. (Pa.Super. 2006). Intent to deliver may also be inferred from possession of a large
quantity of controlled substances. Commonwealth v. Santiago, 462 Pa. 216, 223, 340 A.2d 440, 444 (1975); Commonwealth v.
Smagala, 383 Pa. Super. 466, 476, 557 A.2d 347, 351 (1989); Commonwealth v. Pagan, 315 Pa. Super. 7, 461 A.2d 321, 322 (1983);
Commonwealth v. Bagley, 296 Pa. Super. 43, 442 A.2d 287, 289 (1982). If, however, when considering the quantity of a controlled
substance, it is not clear whether the substance is being used for personal consumption or distribution, it then becomes necessary
to analyze other factors. In these cases, the quantity of the controlled substance is but one factor in analyzing whether a defendant
had the necessary intent to deliver a controlled substance. Pagan, 315 Pa. Super. at 10, 461 A.2d at 323; Bagley, 296 Pa. Super. at
51, 442 A.2d at 291. Additionally, the absence of paraphernalia which would otherwise be indicative of personal use is a factor to
consider. Commonwealth v. Torres, 617 A.2d 812 (Pa.Super. 1992).

The conduct of the defendant demonstrated that he intended to distribute the crack cocaine and heroin. As explained by
Detective Scarpine, there was a significant quantity of drugs and they were packaged for individual distribution. It was his expert
opinion that the drugs were possessed with the intent to distribute them. Detective Fallert testified that drug dealers commonly
use potato chip bags to facilitate the distribution of drugs and believed the drugs were packaged for resale. The drugs had a street
value of over $1,000. Although not particularly probative, the defendant was arrested with $127 in cash. The defendant was
observed possessing the bag full of drugs and holding it open as if to show to Turner. The bag contained rice which is commonly
used to protect the drugs from being damaged, an indication that defendant intended to potentially expose the drugs to outside
weather elements as would occur in street sales. These facts were sufficient to demonstrate an intent to deliver the drugs.
Accordingly, none of the allegations of error concerning the defendant’s intent have merit.

Defendant next claims that it was error to impose the mandatory minimum sentences in this case pursuant to 18 Pa.C.S.A. 7508.
It is well-settled that the initial determination of whether the Commonwealth proves that the mandatory minimum applies under
18 Pa. Cons. Stat. § 7508 is reserved by statute for the sentencing court. If the court then finds the requirements of §7508 are estab-
lished, it does not have the discretion to impose a sentence less severe than that mandated by the legislature. See Commonwealth
v. Myers, 722 649, 652 (Pa. 1998).

Title 18 Pa. Cons. Stat. §7508 provides, in pertinent part:

(b) PROOF OF SENTENCING.— Provisions of this section shall not be an element of the crime. Notice of the applicabil-
ity of this section to the defendant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s
intention to proceed under this section shall be provided after conviction and before sentencing. The applicability of this
section shall be determined at sentencing. The court shall consider evidence presented at trial, shall afford the
Commonwealth and the defendant an opportunity to present necessary additional evidence and shall determine, by a pre-
ponderance of the evidence, if this section is applicable.

(c) MANDATORY SENTENCING.— There shall be no authority in any court to impose on an offender to which this sec-
tion is applicable a lesser sentence than provided for herein or to place the offender on probation, parole, work release
or prerelease or to suspend sentence. Nothing in this section shall prevent the sentencing court from imposing a sentence
greater than provided herein. Sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing shall
not supersede the mandatory sentences provided herein. Disposition under section 17 or 18 of The Controlled Substance,
Drug, Device and Cosmetic Act shall not be available to a defendant to which this section applies.

Defendant first claims that the notice filed by the government advising the defendant of its intention to seek the mandatory mini-
mum sentence was unreasonable because the notice filed by the Commonwealth contained a typographical error stating “[t]he
Commonwealth of Pennsylvania hereby notifies you of its intention to seek enforcement of a Mandatory Sentence of five (3) years
of incarceration . . .”. The defendant claims that the statement “does not make clear exactly what minimum sentence the
Commonwealth sought to seek, either three years or five years.” This claim is without merit.
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On March 1, 2010, The Commonwealth filed two notices advising the defendant that it sought to invoke two mandatory mini-
mum sentences, one for the crack cocaine felony conviction and one for the heroin felony conviction. The first notice, which is not
challenged in this appeal, notified the defendant that the Commonwealth sought a five year mandatory sentence pursuant to 18
Pa.C.S.A. §7508(a)(3)(ii). That statutory provision provided clear notice that the defendant faced a five year mandatory minimum
prison sentence for a possessing more than 10 grams but less than 100 grams of cocaine. Although the notice challenged by the
defendant relating to his heroin conviction does contain two different terms, one of the terms is the correct “3” year mandatory
minimum sentence. Moreover, it does cite to the specific provision of §7508 requiring a three year mandatory minimum sentence.
The notice cites specifically to 18 Pa.C.S.A. §7508(a)(7)(i). That statutory provision provided clear notice that the defendant faced
a three year mandatory minimum prison sentence for a possessing more than 1 gram but less than 5 grams of heroin if the defen-
dant had previously been convicted of a drug trafficking offense. The notice clearly advises the defendant that he faced a manda-
tory minimum sentence. At best, the defendant was correctly placed on notice that he faced a three year mandatory minimum sen-
tence on that charge. Any confusion over the appropriate mandatory minimum was resolved by the citation to the actual statutory
section that contained the three year mandatory minimum sentence. This Court does not believe that a typographical error which
did not alter the substance of the notice renders the notice unreasonable. Accordingly, this claim fails.

Defendant next claims that the mandatory minimum sentence was inappropriate because the Commonwealth failed to offer
proof at trial that the defendant had a previous drug conviction. This allegation is directly refuted by the language of §7508(b)
which permits the Commonwealth to establish the applicability of a mandatory minimum sentence by presenting evidence at sen-
tencing, which the defendant does not dispute that the Commonwealth did. Accordingly, this claim fails.

Defendant also argues that the mandatory minimum sentences should not have been applied because the Commonwealth failed
to prove the quantity of drugs that were possessed with the intent to deliver them. Defendant relies on Commonwealth v. Carroll,
651 A.2d 171 (Pa.Super 1974) as support for his contention. However, the facts of this case differ from those confronting the Carroll
Court. In Carroll, the defendant presented evidence that a quantity of the drugs he possessed were for his personal use. No such
evidence exists in this case. In fact, in the presentence report, the defendant denied using drugs. At trial, he denied that he want-
ed to possess the drugs at all. Although this Court did not find the defendant’s testimony credible, the defendant’s denials only but-
tress the fact that there was absolutely no evidence presented at trial indicating that any of the drugs found in the potato chip bag
were possessed for personal use. Therefore, it was not error to determine that the drugs seized in this case were intended to be
distributed and based on those quantities, the mandatory minimum sentences were appropriate in this case.

The defendant next claims that the verdict was against the weight of the evidence in this case. This issue was not raised in a
post-sentencing motion and is, therefore, waived. Commonwealth v. Bond, 985 A.2d 810, 820 (Pa. 2009). However, because this
claim may be germane to an issue raised below, this Court will address the defendant’s weight of the evidence claims.

As set forth in Criswell v. King, 834 A.2d 505, 512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. Reassessment of the credibility of
the witnesses is generally not proper in reviewing weight claims. Commonwealth v. Manley, 985 A.2d 256, 261(Pa.Super.2009);
Commonwealth v. Gibbs, 981 A.2d 274 (Pa.Super. 2009). Unless the evidence is so unreliable and/or contradictory as to make any
verdict based on such evidence pure conjecture, a weight challenge shall fail. Gibbs, at 981 A.2d at 282. A reviewing court is not
permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict
should only be reversed based on a weight claim if the evidence is so tenuous, vague and uncertain that the verdict was so con-
trary to the evidence as to shock one’s sense of justice. Id.; Commonwealth v. Sullivan, 820 A.2d 796, 806 (Pa.Super. 2003)(quoting
Commonwealth v. La, 433 Pa. Super. 432, 640 A.2d 1336, 1351 (Pa. Super. 1994), appeal denied, 540 Pa. 597, 655 A.2d 986 (Pa.
1994)). See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the
grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict
but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal
weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000); see also Commonwealth v. Morgan,
913 A.2d 906 (Pa.Super. 2006)(a weight argument concedes sufficiency but contests which evidence is to be believed).

This Court has reviewed the trial record. The verdict has more than ample support in the record and does not shock any ration-
al sense of justice and this claim of error should be rejected.

Defendant next argues that this Court relied upon incorrect facts at sentencing. This Court does not believe that the defendant
raised this issue below and therefore the issue may be waived. See Pa.R.A.P. 302(a) (stating that “issues not raised in the lower
court are waived and cannot be raised for the first time on appeal.”); Commonwealth v. Lawson, 789 A.2d 252, 253 (Pa. Super.
2001)(explaining that “even issues of constitutional dimension may not be raised for first time on appeal.”); Commonwealth v.
Cain, 906 A.2d 1242, 1244; (Pa.Super. 2006). However, because this issue relates to the issue discussed below, it will be addressed.

Essentially, the defendant claims that this Court should not have relied on information in the presentence report indicating that
the defendant does not pay child support, that he was never formally employed and that he did not use drugs. The defendant claims
that this Court should have considered a presentence report prepared in 2006 in which the defendant claimed he used tried mar-
ijuana and ecstasy and that cocaine was his drug of choice. That report also indicated that he was employed until 2003 and that his
girlfriend had filed for child support. Defendant’s claims are meritless. This Court had the benefit of a current presentence report.
The information contained in the 2006 presentence report was outdated. Moreover, the information the defendant wanted this
Court to consider was not altogether inconsistent with the pertinent facts relied on by this Court at sentencing. Defendant’s cur-
rent claim in 2010 that he did not use drugs does not contradict the 2006 presentence report where the defendant admitted, at that
time, he used cocaine. His drug usage likely changed over that period of time. Moreover, the defendant’s failure to pay child sup-
port in 2010 is not changed by his girlfriend’s decision in 2006 to seek child support. The current presentence report indicated that
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the defendant never gained formal employment. It was within this Court’s province to rely on the information contained in the cur-
rent presentence report. Notwithstanding any of this information, this Court was bound to impose the mandatory minimum sen-
tences in this case.

Defendant finally claims that this Court erred by not permitting the defendant to file supplemental post-sentencing motions.
Specifically, the defendant claims that he should have been given an extension of time to raise the weight of the evidence claim as
well as his claim concerning this Court’s reliance on the 2010 presentence report and not the 2006 presentence report.

This Court believes denial of the request to file post-sentencing was appropriate. Rule 720(B)(1)(b) of the Pennsylvania Rules
of Criminal Procedure provides:

(b) The defendant may file a supplemental post-sentence motion in the judge’s discretion as long as the decision on the
supplemental motion can be made in compliance with the time limits of paragraph (B)(3).

In this Court’s view, the defendant’s counsel did not proffer a legitimate reason why the defendant should have been given leave
of court to file a supplemental post-sentence motion. The request contained only a broad statement indicating that defense coun-
sel needed additional time to review yet-to-be-prepared transcripts to determine whether any additional post-sentencing issues
should be raised. The defendant did, however, file detailed claims in the filed post-sentencing motions which were capable of being
addressed without the filing of a transcript. This Court invoked its discretion and denied the defendant the opportunity to file sup-
plemental post-sentencing motion because it believed that the attempt to secure additional time was driven simply by a need to
delay the determination of valid issues.

However, if this Court’s denial of the request to file supplemental post-sentencing motions could be deemed erroneous, the error
is harmless. As set forth in Commonwealth v. Williams, 554 Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story,
476 Pa. 391, 383 A.2d 155, 162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted evi-
dence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted evidence
of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that the error
could not have contributed to the verdict.

The defendant did, indeed, raise in his Statement of Issues Complained of on Appeal the issues he wanted to raise in his post-
sentencing motion. Both of those issues are patently meritless. As set forth above, the verdict clearly was not against the weight of
the evidence and the Court did not rely on improper facts at sentencing. The evidence of the defendant’s guilt was overwhelming
and this Court was required to impose mandatory sentences in this case. Accordingly, assuming, but not conceding, that the fail-
ure to permit the defendant to file supplemental post-sentencing motions was an error, such error was harmless and no reversible
error exists in this case.

Accordingly, the judgment should be affirmed.
BY THE COURT:

Date: 01/19/11 /s/Mariani, J.

Commonwealth of Pennsylvania v.
Walter J. Wituszynski

DUI—Suppression—Driver’s Well Being—Probable Cause

No. CR-0013120-2008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 19, 2011.

OPINION
This is an appeal by Defendant, Walter J. Wituszynski, from the judgment of sentence of June 29, 2010 wherein Defendant was

found guilty of driving under the influence in violation of 75 Pa. C.S.A. §3802(c) after a non-jury trial. Prior to trial Defendant filed
an Omnibus Pretrial Motion on February 13, 2009 requesting the suppression of any evidence arising out of the stop of Defendant’s
vehicle on July 17, 2008. A hearing was held on the Suppression Motion on September 10, 2009. On October 6, 2009 Findings of
Fact, Conclusions of Law and an Order were entered denying Defendant’s Motion to Suppress. Subsequent to his conviction
Defendant filed a Notice of Appeal on July 23, 2010. On July 28, 2010 an Order was entered directing Defendant to file his Concise
Statement of Matters Complained of on Appeal within twenty-one (21) days pursuant to Pa. R.A.P. 1925(b).

On August 12, 2010 Defendant filed his Concise Statement of Matters Complained of on Appeal which sets forth the following:

“1. Whether the trial court erred in concluding that Officer Devereaux had the requisite reasonable suspicion and
probable cause to stop Defendant’s vehicle for violating the Pennsylvania Motor Vehicle Code when the officer observed
Defendant’s vehicle sit through one (1) cycle of a green traffic light.

• See Omnibus pre-trial motion and corresponding brief in support.”

2. Whether the trial court erred in concluding that Officer Devereaux was within her rights as a police officer to ver-
ify the well-being of the Defendant by stopping his vehicle, without reasonable suspicion that a traffic violation had
occurred, when her only justification for doing so was her observation of Defendant sitting through one (1) cycle of a
green traffic light.

• See Omnibus pre-trial motion and corresponding brief in support.

3. Whether the trial court erred in concluding that the police officers’ actions in conducting a traffic stop of
Defendant’s vehicle did not violate Defendant’s Constitutional rights.

• See Omnibus pre-trial motion and corresponding brief in support.”



March 25 ,  2011 page 119

BACKGROUND
This matter arises out of the arrest of Defendant on July 17, 2008 after his arrest for Driving Under the Influence in violation

of 18 Pa.C.S.A. §3802(c)(g) and §3803(b)(4). Defendant filed an Omnibus Pretrial Motion requesting that any evidence arising out
of the traffic stop be suppressed because there was neither probable cause nor a reasonable suspicion that a violation of the Motor
Vehicle Code that permitted Defendant’s vehicle to be submitted. Defendant alleged, therefore, that any evidence obtained during
the stop should be suppressed.

A hearing on the Motion to Suppress was held on September 10, 2009 and at that time the Commonwealth presented the testi-
mony of Officer Sabrina Devereaux of the McCandless Township Police Department who, on July 17, 2008, was on patrol at approx-
imately 12:40 a.m. when she came to the intersection of Harmony Drive and West Ingomar Road, which is a four way intersection
controlled by a traffic light. The intersection is a mixed residential and business area and Officer Devereaux characterized it as a
“fairly busy road”. (T., p. 4) Both Harmony Drive and West Ingomar Road are two lane highways. (T., p. 4) Officer Devereaux tes-
tified as follows regarding her observation of Defendant’s vehicle:

“I was coming to the traffic light, and my direction was red. He was on Harmony Drive, and I was on West Ingomar
Road. His light turned green and he stayed at that traffic light through the whole cycle of the light. His turned red, and
mine turned green and I proceeded and got behind the vehicle and his turned green and then he proceeded to make a
right onto West Ingomar Road and I initiated the traffic stop.” (T., p. 5)

Officer Devereaux described the cycle of the lights as approximately “a couple minutes”, although she stated that she could
not be sure of the exact time as there were sensors in the roadway that control the lights. (T., p. 5) She testified that she could
see into Defendant’s car as he was sitting at the light and he was looking “straight ahead”. (T., p. 6) He did not appear to be “fid-
geting” with anything in the car. (T., p. 6) After the light turned green a second time, the Defendant then made a right hand turned
and she immediately initiated a traffic stop. (T., p. 6) She could not recall whether or not he signaled when he made the right turn.
(T., p. 5)

On cross-examination Officer Devereaux testified that when her light turned green she proceeded through the intersection and
made a turn into a beer distributor on the corner and then pulled around behind Defendant’s vehicle. As she pulled into the beer
distributor she could see that he was still sitting at the intersection because his light was now red at that time. (T., p. 8) Officer
Devereaux testified that she did not witness any other traffic violations and there were no equipment violations. (T., p. 9) She was
asked the following question:

“Q: Your sole reason for pulling him over was for letting the green light cycle through?

A: It was a welfare check, yes.

Q: You didn’t issue any traffic violations or citations to Mr. Wituszynski on that evening?

A: I did not.

Q: It wasn’t that you thought he was creating a safety hazard, because there was no other traffic; is that right?

A: Correct.” (T., p. 9)

She also testified that when he made the right hand turn he stayed in the proper lane. She also acknowledged that as far as vio-
lations, “there isn’t one for sitting through a green light.” After taking the matter under advisement, Findings of Fact and
Conclusions of Law were issued on October 6, 2009. This Court concluded that:

“(a) Officer Devereaux had a reasonable suspicion and probable cause to pull over the Defendant for his violation of
the Pennsylvania Motor Vehicle Code by sitting through a green light;

(b) Officer Devereaux was clearly within her rights as a police officer to check and see if the Defendant was alright
given the fact that she had observed him sit through an entire green light; and

(c) There was no violation of the Defendant’s constitutional rights when Officer Devereaux conducted the traffic
stop.”

Based on the above findings, Defendant’s Motion to Suppress was denied.

DISCUSSION
Defendant in his Concise Statement sets forth three related issues. Defendant contends that Officer Devereaux neither had

probable cause or reasonable suspicion to stop Defendant’s vehicle nor was she authorized to stop the vehicle to verify the well
being of Defendant without probable cause that a violation of the Motor Vehicle Code had occurred. As a result, Defendant con-
tends that the Court erred in finding that the traffic stop did not violate Defendant’s constitutional rights. In this case Defendant
argues that it was not a violation of the Motor Vehicle Code to not proceed through the green light when it changed and, therefore,
Officer Devereaux did not have probable cause to initiate a traffic stop. The authority of an officer to initiate a traffic stop as a
result of a possible Motor Vehicle Code violation is found in 75 Pa. C.S.A. §6308(b) which provides as follow:

“(b) Authority of police officer.—Whenever a police officer is engaged in the systematic program of checking vehicles or
drivers or has reasonable suspicion that a violation of this title is occurring or has occurred, he may stop a vehicle, upon
request or signal for the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identifi-
cation number or engine number or the driver’s license, or to secure such other information as the officer may reason-
ably believe to be necessary to enforce the provisions of this title.”

The motor vehicle code as it pertains to the traffic signals is set forth in pertinent part as follows:

(a) General rule.—Whenever traffic is controlled by traffic-control signals exhibiting different colored lights, or colored
lighted arrows, successively one at a time or in combination, only the colors green, red and yellow shall be used, except
for special pedestrian signals carrying a word legend, and the lights shall indicate and apply to drivers of vehicles and
pedestrians as follows:
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(1) Green indication.—

(i) Vehicular traffic facing a circular green signal may proceed straight through or turn right or left unless a sign at such
place prohibits either such turn except that vehicular traffic, including vehicles turning right or left, shall yield the right-
of-way to other vehicles and to pedestrians lawfully within the intersection or an adjacent crosswalk at the time the sig-
nal is exhibited. (Emphasis added)

Defendant relies on the case of Angelo v. Pittsburgh Railways Company, Bus Division, 151 A.2d 867 (Pa. Super. 1959). In Angelo,
which was action for damages sustained by a passenger aboard a bus that swerved as it approached an intersection, the bus driv-
er contended that he had a green light and that another vehicle, that did not have the right of way, failed to stop so the driver
swerved, causing injury to the passenger. After a verdict in favor of the passenger against the bus company, the bus company
appealed claiming that it was relieved of liability because of the sudden emergency doctrine. After determining that the trial judge
did not err in submitting the question of negligence to the jury, the Court stated:

“Assuming arguendo that the traffic light was green for the bus, which was in itself a jury question, such a signal is
merely a qualified permission to cross, not a command, and the qualification is to proceed lawfully and carefully. The
duty to exercise the highest degree of care at street intersection has not been relaxed by the introduction of traffic offi-
cers and signal lights.” Angelo, 151 A.2d at 870.

Relying on Angelo, Defendant argued that he was not required to proceed through a green light and, therefore, his sitting at the
light as it cycled from red to green and back to red, did not constitute a violation of the motor vehicle code and, therefore, the
Officer did not have probable cause to initiate the traffic stop. Defendant also argued that as Officer Devereaux did not issue a
traffic citation to Defendant related to his sitting at the light and did not identify any other equipment or moving violations, there
was no other basis for the traffic stop.

Defendant’s position in relying on Angelo is too narrow. This instant case is similar to Commonwealth v. Spieler, 887 A.2d 1271
(Pa. Super. 2005). In Spieler a Pittsburgh Police Officer was patrolling at 11:30 p.m. at the intersection of Penn Avenue and North
Negley when he observed that traffic was backing up. The officer drove forward to ascertain the reason for the backup and noticed
the defendant’s vehicle stopped. The officer pulled along side the vehicle and shined his cruiser light in the vehicle in order to get
the driver’s attention to get him to move on. At that time he noticed that the driver’s face was beet read and he looked confused.
The driver moved his car forward, but stopped at the traffic light at the intersection, even though the light was green. The light
turned red and then green again while the driver continued to sit at the intersection in his truck. The driver eventually did pro-
ceed through the green light and drove for another half block during which the officer observed the defendant’s vehicle weave in
and out of his lane of traffic without using appropriate signals. The Court noted that:

“At this point, Officer Ghafoor activated his lights and sirens and stopped Appellant’s vehicle when he became con-
cerned that Appellant might have a medical condition, and on the basis of a ‘hunch that maybe something was wrong.’”
Spieler, 887 A2d at 1273. (Emphasis added)

The driver was subsequently charged with driving under the influence. A motion was filed to suppress the evidence obtained as a
result of the stop. The Court stated that at the suppression motion:

“Officer Ghafoor testified at the suppression hearing that Appellant’s behavior, including failing to use turn signals
and simply parking his vehicle in the middle of the flow of traffic, constituted violations of the MVC.” Spieler, 887 A.2d
at 1273.

The Court further noted the following:

“Specifically, Appellant asserts that the traffic stop was improper, contending that the Commonwealth failed to pres-
ent sufficient evidence at Appellant’s suppression hearing that Officer Ghafoor had possessed specific facts to believe
Appellant had violated any provision of the MVC, or that Appellant’s vehicle was creating a safety hazard on the road at
the time of the traffic stop, where the stop was effectuated on the basis of Officer Ghafoor’s ‘hunch’ that something might
have been wrong with Appellant. We disagree.” Spieler, 887 A.2d at 1273.

The Court, citing Commonwealth v. Gleason, 785 A.2d 983 (2001) noted that the Supreme Court reaffirmed the holding in
Commonwealth v. Whitmyer, 668 A.2d 1113 (1995) that:

“A police officer must have probable cause to believe that the driver has violated a provision of the MVC in order to
justify a traffic stop of the vehicle. Moreover, where the police initiate a traffic stop based on a safety hazard allegedly
created by the driver the police must possess ‘specific facts’ justifying the intrusion. We are mindful that ‘[p]robable
cause does not require certainty, but rather exists when criminality is one reasonable inference, not necessarily even the
most likely inference.’” Spieler, 887 A.2d at 1275.

Citing Commonwealth v. Snell, 811 A.2d 581 (Pa. Super 2002) it was noted that:

“. . . [w]hile an actual violation of the [MVC] need not ultimately be established to validate a vehicle stop, a police
officer must have a reasonable and articulable belief that a vehicle or driver is in violation of the [MVC] in order to law-
fully stop the vehicle. The issuance of a citation by an officer for a violation of the MVC is a matter within the sole dis-
cretion of that officer.” Spieler, 887 A.2d at 1275.

As it pertained to the specific facts in Spieler, the Court stated:

“Officer Ghafoor testified that he first observed Appellant’s truck stopped motionless in the middle of the flow of
traffic causing a back up of three to four cars and that Appellant sat in his truck at an intersection through at least two
cycles of the traffic light turning green. One reasonable inference from these facts is that Appellant was in violation of the
MVC provision prohibiting the stopping, parking or standing of any vehicle upon the roadway when it is practicable to
stop, park or stand the vehicle off the roadway.” Spieler, 887 A.2d at 1271. (Emphasis added)

The Court cited 75 Pa.C.S.A. §3351 that provides as follows:
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“(a) General rule. - - Outside a business or residence district, no person shall stop, park or stand any vehicle, whether
attended or unattended, upon the roadway when it is practicable to stop, park or stand the vehicle off the roadway. In the
event it is necessary to stop, park or stand the vehicle on the roadway or any part of the roadway, an unobstructed width
of the highway opposite the vehicle shall be left for the free passage of other vehicles and the vehicle shall be visible from
a distance of 500 feet in each direction upon the highway.” 75 Pa. C.S.A. §3351.

The Court did note, however, that once defendant moved his vehicle, he additionally changed lanes without using appropriate sig-
nals, which it is acknowledged did not occur in the instant case. The Court in Spieler noted that this also gave rise to an addition-
al reasonable inference that the defendant therein had violated the Motor Vehicle Code provision prohibiting the moving of vehi-
cles from one lane to another without appropriate signals, citing 75 Pa.C.S.A. §3334. However, the Court in Spieler noted that
Officer Ghafoor testified he effectuated a traffic stop mainly on the basis of a “hunch that something was wrong”:

“. . . whether it was Appellant was suffering from a mental condition or intoxicated, it is our determination that
Officer Ghafoor’s testimony at trial articulated sufficiently specific facts which provided him with probable cause to legit-
imately stop Appellant’s vehicle. Moreover, it is of no moment that Appellant was not cited for violating the MVC, as an
actual violation of the MVC need not ultimately be established to validate a traffic stop.” Spieler, 887 A.2d at 1276.
(Emphasis added)

There is no question that Defendant’s actions herein were less blatant than the Appellant in Spieler. However, the clear testi-
mony of Officer Devereaux was that her attention was drawn to Defendant’s vehicle by the fact that he sat through a green light
cycle when there was no apparent reason for Defendant not to proceed. Officer Devereaux did not simply approach the vehicle
with an unsubstantiated “hunch.” At the hearing she credibly articulated specific facts that she observed that drew her attention
to the car and gave rise to probable cause that a violation of the Motor Vehicle Code was occurring. Defendant’s vehicle was
stopped or standing in the roadway when it should not have been. She had the opportunity to see in the vehicle and saw that he was
staring straight ahead. He did not appear to be distracted by other occupants or ‘fidgeting’ with some other item or object within
the vehicle, which would cause him to be distracted from the green light and explain is failure to proceed.

Officer Devereaux credibly testified that she did not observe any equipment violations or any other violations of the Motor
Vehicle Code and was legitimately concerned that there may be a physical problem with Defendant. She characterized the stop as
a “welfare check”. A police officer’s regular community care taking function has been described as including removing disabled
or damaged vehicles from the highway, impounding vehicles which violate parking ordinances and protecting the community’s
safety. Commonwealth v. Henley, 909 A.2d 352, 359 (Pa. Super. 2006) It is recognized that this community care taking function, as
it pertains to issues related to search and seizure, are most often applied in determining whether or not the police had lawfully
impounded an automobile. However, in their community care taking functions, do have the right, and the obligation, to investigate
issues concerning the safety and welfare of the community as a whole and individual citizens. Given the totality of the circum-
stances, Officer Devereaux had sufficient probable cause to effectuate a motor vehicle stop. The fact that the officer did not ulti-
mately issue a citation for any motor vehicle violation is not dispositive.

Defendant also argued that sitting through the light was a de minimis act. In Commonwealth v. Garcia, 859 A.2d 820 (2004) the
Pennsylvania Superior Court dealt with the issue of whether or not a momentary or minor violation of the Motor Vehicle Code pro-
vided probable cause to stop a vehicle. The Court in Garcia, citing Commonwealth v. Gleason, 785 A.2d 983 (2001), held that an
officer who observed a vehicle cross the berm line by six to eight inches on two separate occasions for a second or two over a dis-
tance of approximately one quarter mile did not possess the requisite probable cause. The Court stated:

“. . . [w]here a vehicle is driven outside the lane of traffic for just a momentary period of time and in a minor man-
ner, a traffic stop is unwarranted.” Garcia, 859 A.2d at 823.

In the present case, Defendant’s vehicle was not momentarily stopped. Officer Devereaux could not state exactly how long the
vehicle was stopped, as the light was controlled by sensors, but she characterized it as “a couple minutes.” Officer Devereaux was
not required to allow two or three cars to back up behind Defendant’s vehicle before she was permitted to investigate why he was
stopped in the road facing a green light, even if the green light did not command him to proceed. Clearly it was the fact that
Defendant’s vehicle was stopped as it sat through the entire green light that drew the officer’s attention to the vehicle. The fact
that Officer Devereaux may have also been concerned about Defendant’s welfare, does not change that fact. Based on all of the
circumstances presented to the Officer, she had probable cause to stop Defendant’s vehicle and, therefore, Defendant’s Motion to
Suppress was appropriately denied.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Rhonda King

DUI—Involuntary Intoxication

No. CC 201000019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 20, 2010.

OPINION
This is a direct appeal wherein the defendant, Rhonda King, appeals from the judgment of sentence of September 22, 2010. After

a nonjury trial, this Court convicted the defendant of driving under the influence of alcohol and sentenced her to six months of pro-
bation during which she would also serve seven days intermediate punishment (house arrest). This timely appeal followed.

The only issue on appeal is whether this Court erred by not finding the defendant not guilty by reason of involuntary intoxica-
tion. The defendant does not dispute that she was under the influence of alcohol while she was driving. At the time of her arrest,
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her blood-alcohol level was .210%. There was evidence presented at trial that the defendant’s son, without the defendant’s knowl-
edge, poured some pungent tequila into a glass of orange juice the defendant was drinking at a party. Evidence at trial suggested
that the defendant rarely drank alcohol and pouring the alcohol into her drink was done as a joke. After drinking the orange juice,
the defendant left the party and got into her car. On her way home, she blacked out and had no memory of the events of the night.
She was arrested after she was found staggering and stumbling in a Sheetz gas station parking lot. At the conclusion of the trial,
the defendant argued that she should be found not guilty based on the defense of involuntary intoxication.

This Court rejected the defendant’s arguments because there is no authority in Pennsylvania that recognizes the involuntary
intoxication defense to driving under the influence of alcohol. Although there are a few appellate opinions, no precedent exists that
would have permitted the Court to consider the defense.

As set forth in Commonwealth v. Smith, 831 A.2d 636, 639 (Pa.Super. 2003), Pennsylvania specifically limits the availability of
a voluntary intoxication defense but does not specify whether an involuntary intoxication defense is available in a particular case.
18 Pa. Cons. Stat. Ann. § 308. There is no concrete authority providing for the existence of such a defense to a charge of driving
under the influence (DUI). Commonwealth v. Collins, 810 A.2d 698, 700 (Pa. Super. 2002). The Superior Court has acknowledged
that “the issue of whether involuntary intoxication is a defense to a DUI charge is unclear in Pennsylvania. Id.; See Committee
Note, PA.S.S.J.I. Crim. 8.308(c) (stating that ‘the existence and scope of the defense of involuntary intoxication is not yet fully
established in Pennsylvania law.’); see also Commonwealth v. Griscom, 411 Pa. Super. 49, 600 A.2d 996, 997 (Pa. Super. 1991) (con-
cluding that the Pennsylvania appellate courts have not determined involuntary intoxication to be a viable defense against a DUI
charge).” In Collins, the Superior Court suggested that if the defense were ever deemed applicable, a defendant would have bur-
den of proving the affirmative defense of involuntary intoxication by a preponderance of the evidence. 810 A.2d at 701.

This Court was not willing to extend the defense of involuntary intoxication to a DUI charge in the face of Superior Court prece-
dent that questions the applicability of the defense to such cases. Absent specific authority providing for such a defense, this Court
believes is properly rejected the defendant’s pleas to consider involuntary intoxication in this case.1

Accordingly, the judgment in this case should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 20, 2011

1 Notwithstanding the fact that this Court believes that involuntary intoxication is not a valid defense in this case, the Court was
not convinced that the defendant was unaware that she consumed alcohol on the date in question. The alcohol had a pungent odor
and her blood alcohol suggests that she consumed a substantial quantity of alcohol. Therefore, even if the defendant bore the bur-
den of proof to prove her involuntary intoxication by a preponderance of the evidence, she did not meet her burden in this case.

Commonwealth of Pennsylvania v.
William Barker a/k/a William Howard Barker, Jr.

DUI—No Evidence of Narcotic—Request for Alternative Testing

No. CP-02-CR-06360-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 20, 2011.

OPINION
This appeal arises out of the conviction of Defendant, William Barker a/k/a William Howard Barker, Jr., after a Bench Trial on

June 7, 2010 at which the Defendant was found guilty of 75 Pa. C.S.A. §3802(D)(2) On June 17, 2010 Defendant filed a Post Sentence
Motion for Arrest of Judgment and/or Judgment of Acquittal which was denied by an Order of June 23, 2010. On July 22, 2010
Defendant filed a Notice of Appeal. On July 28, 2010 an Order of Court was entered directing Defendant to file his Concise
Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P. § 1925(b). On September 16, 2010 Defendant filed his Concise
Statement setting forth the following:

“1. The Trial Court erred as a matter of law in finding defendant guilty of violating Section 3802(d)(2) when the
Commonwealth had no evidence of drugs found in the car Defendant was operating or on his person, and the officer indi-
cated he had no reason or probable cause for getting his drug-sniffing dog out of the police vehicle to do a sniff. In addi-
tion, there was no speeding, no slurred speech, no fumbling for cards and an exaggeration by the officer of Defendant’s
driving when considering the officer’s prior testimony from the preliminary hearing.

2. The Trial Court erred as a matter of law in finding that the Commonwealth had no burden to honor Defendant’s
request for a breath or urine test in accordance with Section 1547(i) of the Vehicle Code when the officer thwarted the
Defendant’s request by not returning his driver’s license and by not permitting him to have the test requested.

3. The Trial Court erred as a matter of law in denying Defendant’s Motion for Judgment of Acquittal for lack of suffi-
cient evidence to prove Defendant guilty of violating Section 3802(d)(2).

4. The Trial Court erred as a matter of law in denying Defendant’s post-sentencing Motion for Judgment of Acquittal.”

BACKGROUND
This matter arises out of the arrest of Defendant, William Barker, on February 15, 2009 for Driving Under the Influence in vio-

lation of 75 Pa. C.S.A. §3802. The Commonwealth presented the testimony of Chief Michael Naviglia of the Springdale Township
Police Department. Chief Naviglia testified that he had been a police officer for 11 years, having undergone basic police academy
training plus advanced training in narcotics detection, K-9 training and vehicle infraction training. He had undergone training with
regard to individuals who are suspected of operating motor vehicles under the influence of alcohol or drugs through a state pro-



March 25 ,  2011 page 123

gram he described as “TIPS”. He also had the opportunity to observe drivers who were later found to be under the influence of
drugs, alcohol and a combination of drugs and alcohol. He testified that he had the opportunity to observe approximately 30 indi-
viduals who had been under the influence of drugs; approximately 100 who had been under the influence of alcohol; and, 20 who
had been under the influence of a combination of drugs and alcohol. Chief Naviglia testified that in his experience, individuals who
are under the influence of drugs exhibit what he characterized as “a multitude of different signs including a rapid change in
demeanor and importantly, the pinpointing of their eyes and the reaction and color of their eyes.” (T., pp. 6-8)

Chief Naviglia testified that in the early morning hours of February 15, 2009 he was patrolling on Freeport Road. (T., p. 10) At
that time, he observed the vehicle being driven by Defendant traveling extremely close to the vehicle in front of it, which drew his
attention to the vehicle. As the vehicle passed Chief Naviglia he observed that it did not have a Pennsylvania State Inspection stick-
er. (T., p. 10) At that time, Chief Naviglia began to follow Defendant’s vehicle. As he began to follow the vehicle, he additionally
noticed that the registration sticker on the rear of the vehicle was expired.1 (T., p. 13) As he followed the vehicle he also noted that
the vehicle crossed the double yellow center line then slightly came back into the lane of travel. (T., p. 14) He described the dis-
tance which Defendant’s vehicle crossed the center line as “less than half of the width of the vehicle.” (T., p. 14) At that time there
were no other cars coming in the opposite direction. Chief Naviglia subsequently activated his lights and effectuated a traffic stop.
As he spoke to Defendant, he noted what he described as a “very pungent odor of cooking grease.” (T., p. 16) He did not describe
smelling any other odors coming from Defendant, including an odor of alcohol. However, he indicated that Defendant had a “hard
time making eye contact” and he appeared very flushed and that when he did make eye contact, his eyes were pinpointed, very red
and almost shut. (T., p. 16) The Commonwealth offered into evidence a photograph taken at 1:54 a.m. at the Allegheny Valley
Hospital showing Defendant’s appearance at that time, which was approximately 30 minutes after the traffic stop. (T., p. 16)

After noting Defendant’s appearance, Chief Naviglia stated Defendant’s speech appeared very slow and Defendant was com-
bative, referring to Chief Naviglia as a “dirty cop” and placed a call to Chief Naviglia’s department in order to get in contact with
another officer. (T., p. 18) Chief Naviglia testified that as a result of his observations of Defendant he requested Defendant to per-
form certain field sobriety tests. He described Defendant’s demeanor as “very slow getting out of the car and very deliberate.” (T.,
p. 19) He testified that in his experience in dealing with individuals who are impaired by narcotics that their equilibrium, balance
and depth perception “are off.” (T., p. 19)

Chief Naviglia described Defendant’s performance of the field sobriety tests including the finger-to-nose test (T., pp. 20-23) and
the heal-to-toe test (T., pp. 23-26) and as a result believed Defendant was under the influence of a drug such that he was incapable
of safe driving. Chief Naviglia testified that other officers observed the field sobriety tests and that after the tests Defendant “asked
for a breathalyzer test.” (T., p. 27) Chief Naviglia testified that as a result of all of his observations of Defendant, it was his opin-
ion that Defendant was under the influence of narcotics or a controlled substance to the extent that he was incapable of safe driv-
ing. (T., p. 29)

On cross-examination Chief Naviglia acknowledged that he had previously arrested Defendant after Defendant broke into a
house to “get his daughter out of the house” and that Defendant was beaten when he was in the house. (T., pp. 30-31) Chief Naviglia
also acknowledged that there were other charges previously filed against Defendant which he indicated were “withdrawn by the
Commonwealth.” (T., p. 32) He testified that although he had a K-9 drug sniffing dog in the car, he did not get the dog out of the
patrol car because he did not “have probable cause” and that when he did a Terry frisk of Defendant he did not find any drugs on
him. (T., p. 35) In addition, he agreed that when he initially charged Defendant he charged him with driving under the influence
of alcohol. (T., p. 36) Chief Naviglia further acknowledged that Defendant told him that he was a diabetic and that he had had knee
surgery. (T., pp. 37-39) Chief Naviglia admitted that in February of 2009 preliminary hearing, he testified that Defendant’s vehicle
had gone “one tire width over the double line.” (T., p. 40) Regarding Chief Naviglia’s observation of Defendant’s speech, he
acknowledged that Defendant’s speech was not slurred, but was instead very slow. (T., p. 41) 

Chief Naviglia testified that during his encounter with Defendant, Defendant repeatedly asked to take a breath or urine test.
(T., p. 54) He also acknowledged that Defendant indicated that he was going to get a urine sample once he was released from cus-
tody and that when Defendant was released, Chief Naviglia forgot to give him his driver’s license that was sitting on the passen-
ger’s seat of the police vehicle and that Defendant ultimately retrieved it through his sister at approximately 7:00 a.m. in the morn-
ing. (T., pp. 54-57) At the conclusion of the testimony, Defendant made a motion for judgment of acquittal which was denied. (T.,
pp. 60-63)

Defendant testified that he was part owner of a restaurant and that he worked from 5:00 a.m. the day before, which was
Valentine’s Day, until 6:30 p.m. He then left and went home in order to sleep. (T., pp. 64-65) At approximately 12:30 a.m. he was
contacted by the bartender of his restaurant who asked him to come to the restaurant to close because she was there by herself.
(T., p. 66) He said that he had no drugs or alcohol, but he did take insulin for his diabetes. (T., p. 69) Defendant testified that he
told Chief Naviglia that he would not take a blood test, but that he would take a urine test, breathalyzer or hair follicle test and
repeatedly asked the Chief to give him one of those tests. (T., p. 66) He testified that he did not want to take a blood test because
of a previous leg infection that he had suffered due to a needle injection. (T., p. 66) He described himself as a “brittle diabetic”
which meant that he takes injections in his abdomen that are done by a nurse with a “blind needle”. (T., p. 67)

Defendant testified that he was able to exit his vehicle without any difficulty and that he understood and performed the field
sobriety tests appropriately. (T., pp. 68-71) Defendant further testified that despite the fact that he had repeatedly requested alter-
nate testing, Chief Naviglia retained his driver’s license in an apparent attempt to thwart any additional testing Defendant want-
ed to have performed immediately after his release. Defendant testified that Chief Naviglia knew that without his photo identifi-
cation the hospital and/or a testing facility would not perform the testing that he desired. (T., pp. 73-75)

The Defendant also called his sister, Karen Black, who testified that Defendant had worked all day and that he was not drink-
ing or doing drugs. (T., p. 85) She further testified that she received a phone call at approximately 2:00 a.m. and Chief Naviglia
brought Defendant to her house and that Defendant did not appear to be under the influence, admitting that she was familiar with
people who were under the influence of alcohol, but not under the influence of drugs. She testified that she was aware that
Defendant was diabetic and wanted to have urine testing done, but could not be performed because he did not have his driver’s
license. She testified that when Defendant was brought to her home he appeared sleepy and tired and she did not notice any slurred
speech. (T., pp. 90-91) She also testified that after Chief Naviglia dropped him off, Defendant wanted to go to the hospital to have
a urine test, but she believed he was unable to take the urine test because he did not have his picture ID. (T., p. 92)

In rebuttal, Chief Naviglia testified that at the time he had taken Defendant to the hospital that night for the purpose of a blood
test, the hospital had taken a photocopy of Defendant’s driver’s license and that they had done so that evening. (T., pp. 96-97) After
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consideration of all the evidence, Defendant was found guilty of Driving Under the Influence in violation of 75 Pa. C.S.A. §3802(d)
and the summary offenses.

DISCUSSION
In his first assignment of error in his Concise Statement, Defendant alleges that the Court erred as a matter of law in finding

Defendant guilty of violating §3802(d)(2). Section 3802(d)(2) provides as follows:

“(d) Controlled substances.—An individual may not drive, operate or be in actual physical control of the movement of a
vehicle under any of the following circumstances:

(2) The individual is under the influence of a drug or combination of drugs to a degree which impairs the individual’s
ability to safely drive, operate or be in actual physical control of the movement of the vehicle.” 75 Pa.C.S.A. §3802(d)(2)

Specifically, Defendant alleges that it was error to find Defendant guilty because the Commonwealth did not present any evi-
dence of drugs found in Defendant’s car or on his person and Chief Naviglia testified that he had no reason or probable cause for
having the drug sniffing dog search the vehicle. However, §3802(d) does not require that any drugs be found in the Defendant’s
vehicle or on his person as a predicate to his conviction. The relevant issue is whether or not Defendant was under the influence
of a drug or combination of drugs to a degree which impaired his ability to safely drive, operate or be in actual physical control
of the vehicle. Likewise there is no requirement for probable cause for a search of Defendant’s vehicle for drugs. The sole issue
was whether or not Defendant was under the influence of a drug or combination of drugs, not whether the drugs were present in
the vehicle.

Defendant also contends that there was no evidence of speeding, slurred speech, fumbling for cards and, in addition, there
was an exaggeration by the officer of Defendant’s driving when considering the officer’s prior testimony from the preliminary
hearing. However, the fact that Defendant was not speeding is irrelevant. Defendant admitted that he did not have an inspection
sticker or a valid registration sticker on his vehicle. Therefore, Chief Naviglia had probable cause to stop Defendant’s vehicle
pursuant to 75 Pa. C.S.A. §6308(b). Commonwealth v. Spieler, 887 A.2d 1271 (Pa. Super. 2005), Commonwealth v. Gleason, 785
A.2d 983 (2001).

Defendant also argues that there was “an exaggeration” by the officer of Defendant’s driving when considering the officer’s
prior testimony from the preliminary hearing. Chief Naviglia testified at trial that Defendant’s vehicle crossed the center line and
was either approximately half way or “two tire widths,” whereas he testified at the preliminary hearing that it was “one tire width”
over the yellow line. This minor discrepancy in the testimony did not affect the credibility of Chief Naviglia regarding his other
observations. As noted, Chief Naviglia testified to Defendant’s following the vehicle too closely in front of him, his crossing the cen-
ter line and his driving of the vehicle without proper inspection and registration stickers. In addition, the description of
Defendant’s crossing the center line was only one portion of Chief Naviglia’s observations which included slow deliberate speech,
slow deliberate movements, red and pinpoint eyes and failing of the field sobriety tests, all of which lead Chief Naviglia to the con-
clusion that Defendant was under the influence of a drug to the extent that he was incapable of safe driving. In addition, there was
neither an objection to Chief Naviglia’s qualifications to render an opinion regarding Defendant being under the influence of a drug
nor an objection to the opinion when it was made. The present case is distinguishable from Commonwealth v. Griffith, 985 A.2d 230
(2009) wherein the Court held that the testimony offered by the Commonwealth was not sufficient to sustain a conviction under
§3802(d)(2) because there was no expert testimony.2 In Griffith the Court stated:

“Although the officer was able to observe and report on Griffith’s condition and to reach a conclusion that she was
not able to safely operate a motor vehicle, he was neither able nor qualified to testify concerning drug interactions or
effects.” Commonwealth v. Griffith, 985 A.2d at 236.

In the present case the Commonwealth did present the expert testimony of Chief Naviglia that Defendant was driving under
the influence of a drug to the extent that he was incapable of safe driving. This evidence was sufficient to support Defendant’s
conviction.

Defendant next contends that the Court erred as a matter of law in finding that the Commonwealth had no burden to honor
Defendant’s request for a breath or urine test pursuant to 75 Pa.C.S.A. §1547(i). 75 Pa. C.S.A. §1547(i) provides:

“Request by driver for test.—Any person involved in an accident or placed under arrest for a violation of
§§1543(b)(1.1), 3802 or 3808(a)(2) may request that chemical tests of his breath, blood or urine. Such requests shall be
honored when it is reasonably practicable to do so.” 75 Pa. C.S.A. §1547(i)

Defendant argues that this section imposes a burden on the Commonwealth to provide one of the enumerated chemical tests to a
motorist who requests such a test if the motorist is involved in an accident or arrested for one of the stated offenses. No such bur-
den is contemplated by the statute. As stated in Commonwealth of Pennsylvania, Department of Transportation v. Schauer, 465
A.2d. 101 (Pa. Cmwlth. (1983):

“This section is intended to allow a person to voluntarily request a chemical test of his breath when he has not been
requested by an officer to submit to one in the first instance. Under this interpretation, both Sections 1547(b) and 1547(i)
can be given effect. See 1 Pa.C.S. §1933. To hold, as the Court below, that a person may refuse a test and thereafter be enti-
tled to be given one when it is reasonable practicable to do so, and thereby obviate his previous refusal, directly contra-
dicts the clear wording and intention of 1547(b). This cannot be allowed.” Schauer, supra. at 102. (Emphasis in original)

In McGee v. Commonwealth of Pennsylvania, Department of Transportation, 803 A.2d 255, 259 (Pa. Commw. Ct. 2002) the Court,
citing Doolin v. Department of Transportation, 537 A.2d 80, 82 (1988) stated a licensee’s right to request chemical testing is limit-
ed to the situation where no test has been requested by the arresting officer. McGee v. Commonwealth of Pennsylvania,
Department of Transportation, 803 A.2d at 259.

In the instant case, Chief Naviglia requested that Defendant take a blood test, which he refused and Defendant acknowledges
that he refused the blood. Therefore, §1547(i) is not applicable and certainly does not impose any burden on the arresting officer
to comply with Defendant’s request before Defendant could be found guilty of a violation of §3802(d)(2). A motorist does not have
the right to choose the type of chemical test to be administered; rather it is the police officer who has the option to choose the type
of test. Magee v. Commonwealth 803 A.2d 255 (Pa. Cmwlth. 2002)
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Defendant next contends that the Court erred as a matter of law in denying Defendant’s Motion for Judgment of Acquittal on
the basis that the evidence was insufficient to prove Defendant guilty of violating §3802(d)(2). The evidence outlined above sets
forth in detail Chief Naviglia’s observations concerning the basis for his stopping the vehicle, his observations concerning the oper-
ation of the vehicle, including following a vehicle too closely and swerving over the center line, his observations of Defendant’s
physical appearance, as well as his performance in the field sobriety tests. Chief Naviglia was qualified to render an opinion con-
cerning his ability to observe drivers who were under the influence of drugs and rendered the opinion, without objection, that
Defendant was under the influence of drugs to the extent that he was incapable of safe driving.

When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the
Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province
of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 524 Pa. 135, 155, 569 A.2d 929,
939 (1990); Commonwealth v. Jackson, 506 Pa. 469, 485 A.2d 1102 (1984). A trial judge’s decision as to credibility of the witness-
es presented and the weight of their testimony will not be reversed absent a clear abuse of discretion or error of law.
Commonwealth v. Melvin, 392 Pa. Super. 224, 572 A.2d 773 (1990). If the fact finder reasonably could have determined from the
evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient
to support the verdict. Commonwealth v. Wood, 432 Pa. Super. 183, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 2000 PA
Super 47, 747 A.2d 910, 914 (Pa. Super. Ct. 2000) In this case, in light of all of the evidence as set forth above, the Commonwealth
established sufficient evidence that Defendant violated §3802(d).

Defendant’s final assignment of error is that the Court erred as a matter of law in denying Defendant’s Post-Sentencing Motion
for Judgment of Acquittal. A review of Defendant’s Motion indicates that Defendant asserts that “the evidence in this case is woe-
fully inadequate to sustain a conviction of driving under the influence of drugs under §3802(d)(2) of the Vehicle Code.” This argu-
ment is a reiteration of the lack of sufficiency of the evidence argument which is discussed above. A review of the record in this
case established there was sufficient evidence to find Defendant guilty in violation of §3802(d)(2) and Defendant’s Post-Sentence
Motion was appropriately denied.

BY THE COURT:
/s/Todd, J.

1 Defendant admitted to these summary violations. (T., p. 4)
2 A Petition for Allowance of Appeal was granted by the Supreme Court at Commonwealth v. Griffith, 4 A.3d 608 (2010). The issue
to be reviewed by the Supreme Court is “Whether expert testimony is required to prove that the amount of a controlled substance
found in the defendant’s blood or urine caused the driving impairment charged under 75 Pa.C.S.A. §3802(d)

Commonwealth of Pennsylvania v.
Lester Johnson

First Degree Murder—Eyewitness Identification—Death of Witness Before Trial

No. CC200411740/200412721, CC200412723/200414023, 136 WDA 2010. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.
Sasinoski, J.—January 25, 2010.

OPINION
On July 25, 2004 James Jones and Shawnte Betts were taken from Mr. Jones apartment at 1500 Lincoln Ave., in the Lincoln

Lemington area of Pittsburgh, by the defendant and another man. (N.T. 1 pp. 95, 119-128 and 156)1 Various phases of the abduction
were witnessed by Tavon Howze, Dorian Perry, Donna Peoples, Charles Scott, and Samuel Walter (N.T. 1 pp 118-149, 151-186,188-
197, 200-253, N.T. 2 pp. 269-335)2 Each of the eye witnesses testified they saw a larger African-American male struggling with a
smaller African-American man who was bleeding. The larger man forced the smaller man forced into a white sedan. (N.T. 1 pp.
122, 159-160, 205-213, N.T. 2 pp. 263-275 and 299-307) Those same witnesses’ testified they saw a female, who was identified as Ms
Betts in the car. Keith Williams discovered Mr. Jones’ body in the back seat of a white Toyota, owned by Ms Betts’ mother, parked
in an alleyway in Wilkinsburg, Pennsylvania. on Sunday, July 25,2007. Mr. Williams called the Wilkinsburg Police, who investigat-
ed and notified the homicide division of the Allegheny County Police (N.T. 3 pp.580-587)3

Ms. Betts’ body was discovered on July 30, 2004 laying face down in a wooded area of Wilkinsburg approximately a quarter of
a mile from where Jones’ body was discovered.

Dr. Neal Haskell, a Forensic entomologist determined that Ms. Betts’ death occurred, some time in the early afternoon to sun-
set of the 25th of July to prior to sunset on the 26th of July. (N.T. 3 pp. 528-529)

The defendant was arrested and charged at CC200411740 with one(1) count of criminal homicide; at CC200412721 with one(1)
count each of kidnapping, unlawful restraint, and conspiracy; at CC200414023 with one(1) count of criminal homicide; at
CC200412723 with one(1) count each of kidnapping, unlawful restraint and conspiracy. The Commonwealth filed a timely notice of
its intent to seek first degree murder convictions and the death penalty in the homicide cases.

On May 4, 2009 a jury convicted Lester Johnson, the Defendant, of First Degree Murder, in the deaths of James Jones and his
girlfriend, Shawnte Betts. He was also found guilty of Kidnapping, Unlawful Restraint, and Criminal Conspiracy as to both vic-
tims. Following the verdict, a penalty phase hearing was held. The jury was unable to reach a unanimous verdict for death. Thus,
on July 27, 2009, the Court imposed two consecutive life sentences. The defendant filed an appeal from those sentences.

Defendant raises the following issues in his Rule1925(b) Statement of Matters Complained of on Appeal:

1. The Court erred in denying the Defendant’s Motion in Limine, seeking to have the testimony of an eyewitness misiden-
tification expert.
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2. The Court erred in denying the Defendant’s Pre-Trial Motion to Suppress identification testimony and in court identi-
fications of both Donna Peoples and Samuel Walters as the photo array utilized by the police were overly suggestive and
created a substantial likelihood of misidentification. In this case, the photo array contained only one light-skinned black
male. The remaining males were dark skinned black males. This created an overly suggestive array leading these two
witnesses to select the Defendant, who was the only light-skinned male.

3. The Court erred in denying the Defendant’s pre-trial Motion to Suppress Identifications made by Donna Peoples as the
identification testimony was tainted by extensive and pervasive pre-trial media coverage.

4. The Court erred in granting the Commonwealth’s pre-trial Motion to Introduce Former Testimony of Charles Scott.
This ruling permitted the preliminary hearing testimony of Charles Scott to be read to the jury at trial, over defense objec-
tion, in violation of the Defendant’s Confrontation Clause rights pursuant to the United States and Pennsylvania
Constitutions. The Defendant did not have a full and fair opportunity to cross-examine Mr. Scott at the preliminary hear-
ing/coroner’s inquest.

5. The evidence presented at trial was insufficient as a matter of law to prove, beyond a reasonable doubt, that the iden-
tity of the actor-perpetrator of this crime was the Defendant with regard to the murder of James Jones.

6. The evidence presented at trial was insufficient as a matter of law to prove, beyond a reasonable doubt, the crime of
murder as to Shawnte Betts. Specifically, the Commonwealth could not prove who killed Ms. Betts, when Ms. Betts was
killed with any certainty, and with what mental state Ms. Betts was killed.

7. The Court erred in instructing the jury, over defense objection, about consciousness of guilt.

8. The verdict was against the weight of the evidence.

First, defendant alleges the Court erred: when it denied the Motion to permit an “eyewitness misidentification” expert testify.
The defendant alleges the Court erred in not permitting an expert to testify on unreliability of eyewitness identification. In
Pennsylvania, the judging credibility of a witness is a function of the jury. Thus, expert testimony regarding eyewitness identifica-
tion cannot be offered to intrude upon the jury’s basic function of deciding credibility. Commonwealth v Simmons, 662 A2d 621
(Pa. Super., 1995) Such testimony has been ruled inadmissible in Pennsylvania. Commonwealth v Bormack, 827 A.2d 503
(Pa.Super., 2003)

Next, the defendant claims the Court erred in failing to suppress the identification testimony and in court identifications of both
Donna Peoples and Samuel Walters. “The vagaries of eyewitness identification are well known,” United States v Wade, 388 US 218
(US 1967) Pennsylvania has adopted the standards set by the United States Supreme Court in Neil v Biggers, 409 US 188 (US 1972):
“(1) the opportunity of the witness to view the suspect at the time of the crime, (2) the witnesses’ degree of attention, (3) the accu-
racy of any prior identification, (4) the level of certainty at the confrontation, and (5) the time between the confrontation and the
crime.” Commonwealth v Verdekal, 506 A.2d 415, 417 (Pa Super, 1986 )

Ms. Donna Peoples was in her car at the intersection of Lincoln and Lemington Avenues when she witnessed the struggle
between James Jones and the defendant. (N.T. 1 p. 201) She had a clear view of the incident and gave a detailed description of what
she saw take place. (N.T. 1 pp. 206-209) Ms. Peoples clearly had no difficulty in identifying the defendant . (N.T. 1 pp. 221- 223)

Samuel Walters, an ambulance driver, also witnessed the kidnapping of James Jones. He described how the white Toyota, with
Mr. Johnson in it, pulled up next to his ambulance. He then saw the Toyota pull over to where Mr. Jones had fallen in the street
and a black male who he identified as the defendant get out of the white car. The defendant placed Mr. Jones into the Toyota. (N.T.
2. pp 301-307) While Mr. Walters did not pick out the defendant the first time he was presented the photo array, he subsequently
selected Mr. Johnson on a second occasion. (N.T. 5 p. 943)4

A photo array is “unduly suggestive” if the suspect’s picture does not stand out more than those of the other individuals includ-
ed in the array and all the people in the array had similar facial characteristics the array is valid. Commonwealth v Harris 888 A2d
862 (Pa Super, 2005) The Court found the array was not unduly suggestive. Furthermore, the defense was allowed to explore Mr.
Walters’ failure to identify the defendant the first time he saw the photo array. (N.T. 2, pp. 327-337)

The defendant next alleges the eyewitness identification is sufficiently reliable where the following factors are present: (1) The
witness had an opportunity to view the defendant at the time of the crime; (2) the witness’ degree of attention; (3) the accuracy of
his/her prior description; (4) the level of certainty shown at the confrontation; and (5) time between crime and the confrontation
Commonwealth v Crork, 966 A.2d 585 (Pa. Super. 2009)

The defendant next challenges the introduction of Charles Scott’s preliminary hearing testimony as a violation of the defen-
dant’s right to confront witnesses under both the United States and Pennsylvania Constitution, because he did not have a full and
fair opportunity to cross-examine Mr. Scott at the preliminary hearing.5 Testimony given under oath at a prior judicial proceeding
is admissible under the Pennsylvania Rules of Evidence, 804 (b) (1), where the witness has since died. The defendant’s right of
confrontation to challenge Mr. Scott’s testimony was guaranteed by allowing the defense to call Brian Jones to testify that Charles
Scott disliked Lester Johnson. (N.T. 5 pp. 872- 873) The defense also called Mr. Scott’s sister, Sakeria Coffey, to discredit Scott’s
sworn testimony. Sakeria testified that Scott admitted he lied about the defendant Mr. Johnson; that Scott was a drug addict and on
probation at the time; and that he was given money for testifying. (N.T. 5 pp. 907-930) Thus, the defense was allowed to discredit
the witness and show motive for him to give false testimony. The Jury considered the evidence, which would be used to discredit
the witnesses’ testimony.

The defendant next challenges the sufficiency of the evidence in convicting him of the killings of Jones and Betts. When eval-
uating a challenge to the sufficiency of the evidence, the court views the evidence in the light most favorable to the Commonwealth,
which has won the verdict. The court then determines whether the evidence is sufficient to permit a jury to determine that each
and every element of the crimes charged was established beyond a reasonable doubt. Commonwealth v. Weston, 749 A.2d 458, 461
(Pa 2000) Once again the defendant raises the identity issue as to Jones . However, as to Betts he notes that the Commonwealth
could not show who shot her or when she was murdered. Therefore, the Commonwealth could not show Betts’ murder was pre-
meditated. Elements of a crime can be proven by either direct or circumstantial evidence. Commonwealth v Chambers, 991 A2d
630 (Pa, 1991) Eyewitnesses saw Mr. Johnson, a much bigger man, struggled to put Mr. Jones in a white sedan. The defendant’s
own witness, Dr. Gary Gruen, verified why the defendant would have had problems lifting a much smaller man due to a hip injury
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he suffered when he wrecked a car as a teenager. (N.T. 6 pp. 1166-1168 and p. 172)6 Furthermore, the Commonwealth’s first wit-
ness Dr. Abdulrezak Shakir of the Allegheny County Medical Examiner’s office testified Mr. Jones died of gun shot wounds to the
back and the extremities. (N.T. 1 p. 71) Ms. Betts died of a single gunshot wound to the middle of the forehead. (N.T. 1 pp. 75-81)
In both deaths, shooting a person in a vital part of the body may be used to show premeditation. Commonwealth v Damon Jones,
610 A2d 931,938 (Pa., 1992)

The defendant also claims the Court erred when it charged the jury on flight as consciousness of guilt. The evidence about the
defendant’s concealing his whereabouts was entered by stipulation. (N.T. 4 pp. 831-833)7 Furthermore, it was the defendant who
called Pittsburgh Police Detective George Trosky who testified the defendant was found at the Red Roof Inn under an assumed
name and arrested on an outstanding warrant. (N.T. 6 pp. 1113-1116)8 The issue is disingenuous in that the Court’s instruction was
given in response to the evidence introduced by the defendant and is a limiting instruction:

The final issue raised by the defendant are that the weight of the evidence was so weak that it should have shocked the Court’s
conscious. He specifically argues again that the identification of Mr. Jones was weak and speculative and should not have been
believed. In this case two witnesses with no interest in the case identified the defendant. Their testimony was corroborated by the
defendant’s own witness who testified that defendant would have a problem lifting a man much smaller than himself, due to
injuries sustained in an earlier car crash as a juvenile. Further, the identification was corroborated by all the eyewitness descrip-
tions of the scene. The finder of fact found the testimony of the eyewitnesses credible.

For these reasons the judgment of sentence should be affirmed.

1 N.T. 1 refers to notes of trial transcript, Volume 1, dated April 20, 2009.
2 N.T. 2 refers to notes of trial transcript, Volume 2, dated April 21, 2009.
3 N.T. 3 refers to notes of trial transcript, Volume 3, dated April 22, 2009.
4 N.T. 5 refers to notes of trial transcript, Volume 5, dated April 27, 2009.
5 Charles Scott, a Commonwealth witness, died after the preliminary hearing and prior to trial.
6 N.T. 6 refers to notes of Trial Transcript, Volume 6, dated April 28, 2009.
7 N.T. 4 refers to notes of trial transcript, Volume 4, dated April 23, 2009.
8 N.T. 10 refers to notes of trial transcript, Volume 10, dated May 6, 2009.
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Melinda Didousis v. Jeffrey R. Donatelli
Child Support

OPINION
1. Mother filed a Complaint for Support against father for the support of their minor child who at the time of the hearing was

less than one year old. The father was a full time student at the time; however, the support hearing officer assigned both parents
earning capacities.

2. The father argued that he should not be assessed with a full time earning capacity since he was full time student and his actu-
al earnings were much less than his earning capacity. He argued that he could not realistically earn what was imputed to him as
an earning capacity and continue to be a full time student.

3. The reviewing judge determined that the father’s choice to be a full-time student was voluntary and that the child’s need for
financial support was paramount, thus the hearing officer’s recommended determination of support based on the father’s as well
as the mother’s earning capacity was upheld.

(Christine Gale)
Robert L. Garber for Plaintiff/Mother.
David J. Slesnick for Defendant/Father.
No. FD 09-5862-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, A.J.—December 17, 2010.
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In Re: C.N., Petitioner
Petition to Expunge Record—Involuntary Commitment—Mental Health—Clear and Present Danger—
Firearms—Mentally Disabled

No. CC 1331 of 2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—August 5, 2010.

OPINION
BACKGROUND

On June 24, 2009, Petitioner was involuntarily committed to Allegheny General Hospital pursuant to Section 7302 of the Mental
Health Procedures Act, 50 P.S. §7302 (Expungement Transcript of April 14, 2010 (hereinafter referred to as “E.T.”) at pages 6 and
10 and the Allegheny General Hospital and mental health records for Petitioner (“Hospital Records”) which were admitted into
evidence at E.T., at pages 5 and 14). At the time of the involuntary commitment, Petitioner was a 47-year-old married but separat-
ed woman who was residing in Sewickley, Pennsylvania with two children (E.T. at pages 5-6). She filed a Petition to Expunge
Record on March 11, 2010.1 In response to the Petition, the Court conducted a hearing on April 14, 2010, at which time the
Pennsylvania State Police and the Allegheny County Department of Human Services, Office of Behavioral Health both participat-
ed through counsel (E.T. at page 4).

On April 29, 2010, this Court entered an order dismissing the Petition and denying the relief sought therein. This appeal from
the Court’s order of April 29, 2010 was filed on May 28, 2010. An order was entered on June 2, 2010 pursuant to Pa.R.A.P. 1925 (b),
42 Pa.C.S.A. for Petitioner to file a concise statement of matters complained of on appeal. The Petitioner filed a Concise Statement
of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925 (b) on June 23, 2010. This Concise Statement asserts the following
as errors:

1. The Court committed an abuse of discretion in finding that there was sufficient evidence upon which to base the
Petitioners [sic] involuntary commitment. Such a finding was unsupported by the facts of record.

2. The Court committed an abuse of discretion in finding that the evidence provided for than [sic] sufficient grounds to
involuntarily commit the Petitioner.

3. The Court committed an error of law in finding that the evidence presented on which the involuntary commitment was
sufficient.

4. The Court committed an abuse of discretion in finding that the Petitioner’s friend had no apparent motive for being
other than candid. Such a finding is unsupported by the facts of record.

5. The Court committed an abuse if [sic] discretion in finding that the Section 7302 proceeding and findings were proper.

In June of 2009, Petitioner was engaged in a very acrimonious marital dispute with her husband (E.T. at pages 7-8). On June
21, 2010, she came under the care of Michelle Barwell, M.D., a psychiatrist (E.T. at pages 6-7). She was also seeing Deanna Calgaro,
a counselor for her marital and emotional problems (E.T. at page 11). In addition, Petitioner was confiding in friends to assist her
(E.T. at pages 7, 34 and 56-64).

Petitioner admitted to being anxious during this period and Ativan was prescribed for her (E.T. at pages 8-9). She accused her
husband of being volatile and accusing her of doing things she said she did not do (E.T. at page 8).

Deborah Sodden Franzen (“Franzen”) testified that Petitioner has been a good friend for ten years and that Petitioner called
her on June 17, 2009 (E.T. at pages 56-57). According to Franzen, Petitioner said she was afraid of her husband and had locked her-
self into the bathroom and was sleeping in the bathtub (E.T. at page 57).

Franzen also said that Petitioner contacted her again on June 22, 2009 and sounded frantic and was searching for someone to
talk to who would believe her (E.T. at pages 57-58). She quoted Petitioner as saying: “Everybody is betraying me. I have to find
somebody to believe me that it is [husband’s] fault” (E.T. at page 58). According to Franzen, Petitioner also was talking about ret-
ribution and getting back at the counselor, Deanna Calgaro for betraying her (E.T. at page 58). Petitioner also said that she feared
her husband may harm their children (E.T. at pages 58-59). The testimony was that Petitioner was desperate and very different
from prior behavior (E.T. at page 60). Franzen said she specifically referred to an incident with an umbrella and also knives (E.T.
at page 60). The witness said that she feared that Petitioner would do something to cause the husband to be at fault (E.T. at page
60). She described Petitioner as being irrational and interpreted her statements to be a threat (E.T. at pages 60-61).

They met again on June 23, 2009, and talked for three hours (E.T. at page 61). After that long conversation, Petitioner came to
Franzen’s house that night, but Franzen was unable to speak with her, but promised to speak to her again the following day (E.T.
at pages 61-62). On June 24th, they talked again and Petitioner used the words “betrayal” and “retribution” frequently (E.T. at page
62). In the course of that conversation, Franzen told Petitioner that she was afraid that Petitioner would physically harm the chil-
dren and blame her husband (E.T. at page 63). Petitioner’s response was not a denial, but said that she and Franzen interpreted
things differently (E.T. at page 63). Petitioner was very disturbed that Deanna Calgaro had betrayed her and again she expressed
a desire to get back at her (E.T. at page 64). Franzen testified that she thought that Petitioner was a threat to both herself and oth-
ers (E.T. at page 65).2

On June 24, 2009, the husband and Franzen jointly signed a Part I Section 7302 Application to have Petitioner involuntarily com-
mitted at Allegheny General Hospital (Hospital Records). Included in the Application was the husband’s statement: “At this point,
[C’s] state was such that I feared for her ability to drive safely, and I feared for the safety of my children should she reach them
before I did. I was, given the out-of-control state displayed on the phone, genuinely given to believe that she could hurt herself or
my children, both intentionally or/and accidentally” (Hospital Records).

These Part I Section 7302 Application statements were multiple pages and except for some noted differences were basically the
same as the testimony of these two witnesses. Franzen’s written statement concluded that she thought Petitioner was a threat to
both herself and others, but did not include the exculpatory statement that she made on cross-examination that Petitioner never
made an explicit threat.

Petitioner was taken to Allegheny General Hospital by the police (E.T. at page 10).
At the hospital Petitioner was examined by J. Eisner, M.D. (Hospital Records). In the Part VI Physician’s Examination, Dr.

Eisner states: “Patient reports multiple marital problems, concerns about husband. Denies any suicidal/homicidal ideation or fear
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for her children’s safety. Accusing husband of violent lunatic behavior, lying, etc.… States that others have been overacting.” Dr.
Eisner says that the treatment needed is: “Patient will require full psychiatric exam to evaluate concerns identified by hus-
band/friend and determine safety of patient, and her children. Patient needs inpatient admission for further evaluation and treat-
ment.” He expressed the opinion that Petitioner was severely mentally disabled and in need of treatment.

The Hospital Records state that Petitioner was tearful, laughing inappropriately at times, anxious, restless, depressed and semi-
seclusive. She continued to deny being suicidal or homicidal. She also continued to deny the Section 7302 allegations of her hus-
band and Franzen and was cooperative with the hospital staff (Hospital Records).

The Hospital Records also state that Petitioner arrived at the hospital at 4:30 pm on June 24, 2009 and was examined by Dr.
Eisner at 5:50 pm on that same day. She was determined to have been severely mentally disabled and in need of treatment by Dr.
Eisner. On July 26, 2009, the Petitioner was also determined by Dr. Kaul to be severely mentally disabled and in need of treatment
with continued inpatient treatment being necessary.

On June 26, 2009, a Section 7303 Petition was prepared by Dr. Kaul that recommended further treatment for Petitioner and
again concluding that she was severely mentally disabled and in need of treatment. A Section 7303 hearing was conducted at which
the Petitioner was represented by counsel. The mental health review officer’s decision was rendered not to extend Petitioner’s
commitment based on the testimony that Petitioner made no overt threats nor had she physically hit anyone. The notes at the hear-
ing also say she was not acting out on the unit.3

Petitioner was discharged on June 26, 2009 with the recommendation that she stay under the care of Dr. Barwell (Hospital
Records). Petitioner testified that she has continued with treatment and in addition to Ativan, she also takes Prozac (E.T. at pages
11, 23 and 24).

DISCUSSION

Section 7102 of the Mental Health Procedures Act, 50 P.S. §7102 states:

It is the policy of the Commonwealth of Pennsylvania to seek to assure the availability of adequate treatment to persons
who are mentally ill, and it is the purpose of this act to establish procedures whereby this policy can be effected. The pro-
visions of this act shall be interpreted in conformity with the principles of due process to make voluntary and involuntary
treatment available where the need is great and its absence could result in serious harm to the mentally ill person or to
others. Treatment on a voluntary basis shall be preferred to involuntary treatment; and in every case, the least restric-
tions consistent with adequate treatment shall be employed.…

Section 7301 of the Mental Health Procedures Act, 50 P.S. §7301 states:

(a) Persons Subject.—Whenever a person is severely mentally disabled and in need of immediate treatment, he may be
made subject to involuntary emergency examination and treatment. A person is severely mentally disabled when, as a
result of mental illness, his capacity to exercise self-control, judgment and discretion in the conduct of his affairs and
social relations or to care for his own personal needs is so lessened that he poses a clear and present danger of harm to
others or to himself.

(b) Determination of Clear and Present Danger.—

(1) Clear and present danger to others shall be shown by establishing that within the past 30 days the person has
inflicted or attempted to inflict serious bodily harm on another and that there is reasonable probability that such conduct
will be repeated. If, however, the person has been found incompetent to be tried or has been acquitted by reason of lack
of criminal responsibility on charges arising from conduct involving infliction of or attempt to inflict substantial bodily
harm on another, such 30-day limitation shall not apply so long as an application for examination and treatment is filed
within 30 days after the date of such determination or verdict. In such case, a clear and present danger to others may be
shown by establishing that the conduct charged in the criminal proceeding did occur, and that there is a reasonable prob-
ability that such conduct will be repeated. For the purpose of this section, a clear and present danger of harm to others
may be demonstrated by proof that the person has made threats of harm and has committed acts in furtherance of the
threat to commit harm.

(2) Clear and present danger to himself shall be shown by establishing that within the past 30 days:

(i) the person has acted in such manner as to evidence that he would be unable, without care, supervision and the con-
tinued assistance of others, to satisfy his need for nourishment, personal or medical care, shelter, or self-protection
and safety, and that there is a reasonable probability that death, serious bodily injury or serious physical debilitation
would ensue within 30 days unless adequate treatment were afforded under this act; or

(ii) the person has attempted suicide and that there is the reasonable probability of suicide unless adequate treatment
is afforded under this act. For the purposes of this subsection, a clear and present danger may be demonstrated by the
proof that the person has made threats to commit suicide and has committed acts which are in furtherance of the
threat to commit suicide; or

(iii) the person has substantially mutilated himself or attempted to mutilate himself substantially and that there is the
reasonable probability of mutilation unless adequate treatment is afforded under this act. For the purposes of this sub-
section, a clear and present danger shall be established by proof that the person has made threats to commit mutila-
tion and committed acts which are in furtherance of the threat to commit mutilation.

Section 7302 of the Mental Health Procedures Act, 50 P.S. §7302 states:

(a) Application for Examination.—Emergency examination may be undertaken at a treatment facility…

(1) Warrant for Emergency Examination.—Upon written application by a…responsible party setting forth facts con-
stituting reasonable grounds to believe a person is severely mentally disabled and in need of immediate treatment, the
county administrator may issue a warrant requiring a person authorized by him, or any peace officer, to take such per-
son to the facility specified in the warrant.…
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(b) Examination and Determination of Need for Emergency Treatment.—A person taken to a facility shall be examined
by a physician within two hours of arrival in order to determine if the person is severely mentally disabled within the
meaning of section 301 and in the need of immediate treatment. If it is determined that the person is severely mentally
disabled and in need of emergency treatment, treatment shall be begun immediately.…The physician shall make a record
of the examination and his findings.…

(c) Notification of Rights at Emergency Examination.—Upon arrival at the facility, the person shall be informed of the
reasons for emergency examination and of his right to communicate immediately with others. He shall be given reason-
able use of the telephone. He shall be requested to furnish the names of parties whom he may want notified of his cus-
tody and kept informed of his status. The county administrator or the director of the facility shall:

(1) give notice to such parties of the whereabouts and status of the person, how and when he may be contacted and
visited, and how they may obtain information concerning him while he is in inpatient treatment; and

(2) take reasonable steps to assure that while the person is detained, the health and safety needs of any of his depend-
ents are met, and that his personal property and the premises he occupies are secure.

(d) Duration of Emergency Examination and Treatment.—A person who is in treatment pursuant to this section shall be
discharged whenever it is determined that he no longer is in need of treatment and in any event within 120 hours, unless
within such period:

(1) he is admitted to voluntary treatment pursuant to section 202 of this act; or

(2) a certification for extended involuntary emergency treatment is filed pursuant to section 303 of this act.

The mental health records that Petitioner seeks to have expunged are the involuntary commitment records, which are the
Section 7302 mental health records, and not the Section 7303 records. The process for the two proceedings is, by statute,
very different and distinguishable. The factual premise of the Section 7302 is based on the Part I Application and the physi-
cian’s examination, 50 P.S. §7302. The ultimate determination in the Section 7302 proceeding is made by the physician’s
determination of severe mental disability and need for treatment. Whereas, the Section 7303 factual premise is derived
from the testimony and other evidence submitted at the hearing conducted by either the mental health review officer or
the court, 50 P.S. §7303. The ultimate decision in the Section 7303 proceeding is made by the Court. The emphasis in the
Section 7302 process is on emergency medical treatment of the patient and less on the legal evidentiary detail. On the other
hand, the Section 7303 process emphasis is not on medical treatment but on the legal process.

The legislative intent is clearly different in these very distinguishable proceedings and must be taken into consideration in
determining the adequacy of the evidence in the respective proceedings. In cases such as the case sub judice where cross-exam-
ination of the witness uncovers facts not revealed in the Section 7302 proceeding, the ultimate determination made in the 7303
proceeding may be very different than that reached during the Section 7302 proceeding. This does not mean that the Section 7302
decision was wrong or that the evidence submitted at that proceeding was inadequate or insufficient—because the proceedings
are different and distinguishable and are legislatively designed for a very different purpose.

In the case sub judice, the Petitioner desires expungement of her Section 7302 mental health record and argues that the evi-
dence for her Section 7302 involuntary commitment was insufficient. In evaluating the sufficiency of that evidence, information
received subsequent to Section 7302 involuntary commitment is not relevant even though it may be determinative during subse-
quent commitment extension proceedings under Section 7303 et. seq. The opining by this Court regarding the adequacy of the evi-
dence at the Section 7302 proceeding focused on the adequacy of the evidence that was submitted to Dr. Eisner who was legisla-
tively the ultimate decider under Section 7302 of the Mental Health Procedures Act, 50 P.S. §7302, and that did not include
information that was entered subsequently on to the record.

Procedurally, Petitioner’s Section 7302 involuntary commitment was conducted fully in accord with Section 7302. The war-
rant based on the statements of the husband and Franzen was issued by the Allegheny County Administrator at 1:25 p.m. on
June 24, 2009 (Hospital Records). The Application sets forth facts constituting reasonable grounds that Petitioner was severe-
ly mentally disabled and in need of treatment (Hospital Records). Pursuant to the Allegheny County Administrator’s warrant,
Petitioner was transported by police ambulance to Allegheny General Hospital for examination and treatment, if necessary (E.T.
at page 10).

Upon arrival at the hospital, the Petitioner was examined by a physician within the required two hours and was determined by
that physician to be severely mentally disabled as defined in Section 7301 of the Mental Health Procedures Act, 50 P.S. §7301, and
in need of immediate treatment (Hospital Records). A record of that examination and findings was made by the physician (Hospital
Records). A subsequent examination was made by Dr. Kaul that concluded in a finding that Petitioner was severely mentally dis-
abled and in need of immediate treatment. Petitioner was advised of her rights and understood them and arrangements were made
to care for Petitioner’s belongings (Hospital Records).

Petitioner’s assertion that there was insufficient evidence for the Section 7302 involuntary commitment is erroneous. As
required by Section 7302 of the Mental Health Procedures Act, the Application justified the issuance of the warrant and trans-
porting of the Petitioner to the hospital and the initial physician examination. The involuntary commitment was not based
entirely on the allegations in the Application, but also on the examination and findings of Dr. Eisner who clearly found the
Petitioner to be severely mentally disabled and in need of treatment. This same conclusion was later corroborated by Dr. Kaul.
The record clearly shows that Petitioner’s assertion of insufficient evidence for her Section 7302 involuntary commitment is
erroneous.

Because of the need for immediate medical treatment to protect a potentially severely mentally disabled person who may pres-
ent a clear and present danger to either themselves or others, the legislature, in the Mental Health Procedures Act, left the initial
determination as described in Section 7302 in the hands of the examining physician and not to lawyers and judges who, in all prob-
ability, would not be present in a hospital emergency room and would not have sufficient medical training or competency to make
the medical determination of whether the patient is severely mentally disabled and in need of treatment.

Looking with hindsight, one may quibble with the factual allegations made by the husband and Franzen and even provide expla-
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nations for the facts that they described. However, Dr. Eisner not only had the Application allegations, but he also had the
Petitioner physically present before him for an examination and, based on that examination and his medically qualified expert
opinion, he found her to be severely mentally disabled and in need of treatment. Dr. Eisner’s opinion is buttressed by the corrob-
orated findings Dr. Kaul.

The Court found that Franzen was the most credible of the witnesses and also notes that she was not involved in the acrimo-
nious marital dispute except to the extent that Petitioner, herself, solicited her confidence and assistance. The testimony of
Petitioner, her husband and the Petitioner’s mother were in the opinion of the Court tainted by self-interest or natural bias and
therefore were deemed by the Court to be less credible. Franzen, however, seemed to be honestly trying to help the Petitioner even
to the extent of consulting with Dr. Barwell and Deanna Calgaro (E.T. at page 66).

One of the applicable expungement provisions for mental health records is Section 6111.1 (g)(2) of the Pennsylvania Uniform
Firearms Act, 18 Pa.C.S.A. §6111.1 (g)(2) which states:

“[A] person who is involuntarily committed pursuant to section 302 of the Mental Health Procedures Act may petition the
court to review the sufficiency of the evidence upon which the involuntary commitment was based was insufficient, the
court shall order that the record of the commitment submitted to the Pennsylvania State Police be expunged. A petition
filed under this subsection shall toll the 60-day period set forth under 6105 (a)(2).”

The review of the sufficiency of the evidence upon which Petitioner’s Section 7302 involuntary commitment was based was
found by this Court to be sufficient. The Court found that the Application set forth sufficient facts to support a finding of clear and
present danger under the provisions of Section 7301 of the Mental Health Procedures Act, 50 P.S. §7301. Further, Dr. Eisner’s find-
ing of severe mental disability with a need for treatment satisfied the requirements of Section 7302 of the Mental Health
Procedures Act, 50 P.S. §7302 for a 120-hour involuntary commitment for treatment.

The Court therefore denied Petitioner’s request to expunge her mental health records under Section 6111.1 (g)(2) of the
Pennsylvania Firearms Act, 18 Pa.C.S.A. §6111.1 (g)(2) because there was sufficient evidence for the Section 7302 involuntary
commitment.

The statutory provision of Section 6105 (f)(1) of the Pennsylvania Firearms Act, 18 Pa.C.S.A. §6105 (f)(1) provides the Court
with the greater latitude in providing for expungement. In essence, Section 6105 (f)(1) provides a Petitioner with an equitable rem-
edy, particularly in a case where there was sufficient and adequate evidence for a Section 7302 involuntary commitment, but where
equity and justice requires the court to expunge the mental health record. In order for a determination to be rendered favorable
to Petitioner’s position under the provisions of Section 6501 (f)(1), the Petitioner needed to convince the Court that the prognosis
for Petitioner’s severe mental disability, which necessitated Petitioner’s involuntary commitment under the provisions of Section
7302 of the Mental Health Procedures Act, 50 P.S. §7302, had been abated or stabilized to such an extent that there was a sufficient
diminishment of risk to the Petitioner and other persons and that Petitioner could possess a firearm without such a risk. Petitioner,
as the moving party, had the burden of proving that such an abatement or stabilization had occurred. In the case sub judice, the
Petitioner submitted absolutely no medical evidence and relied merely on her own testimony, which was not competent medical
evidence.4

The Court particularly noted that Petitioner failed to call the treating psychiatrists, Dr. Barwell or the counselor, Deanna
Calgaro, to testify or submit a written opinion. It may have been understandable that Deanna Calgaro was not called, based on
Petitioner’s attitude toward her, but Dr. Barwell remains as Petitioner’s treating psychiatrist and the Court was not only
deprived of hearing her opinion, but also of hearing the opinion of any competent medical witness. Petitioner placed the Court
in the position of being called to overrule Dr. Eisner’s opinion with absolutely no medical evidence with which to formulate the
Court’s decision.

Under the provisions of 18 Pa.C.S.A. § 6105 (f)(1), the legislature has designated the trial courts of this Commonwealth with
the responsibility of determining whether persons who have been involuntary committed under the Mental Health Procedures
Act, 50 P.S. §7101, et. seq. are to continue to be prohibited from possessing firearms unless they are no longer a risk to them-
selves or others and therefore may then possess a firearm safely. This is an extremely serious responsibility that may bear on
the health, safety and life of persons that the legislature intended to be protected by the prohibition of possession of firearms
by such persons. In order to render a proper and judicious determination on this issue, competent and credible evidence of the
prognosis of the prior medically determined severe mental disability is required. The absence of such evidence would place the
persons intended to be statutorily protected at the mercy of the court, which has no mental health expertise and cannot make
such a determination without the assistance of competent and credible medical evidence. The Court’s discretion to expunge can
only be exercised within the parameters of the evidence presented to it and, in this case, the required medical evidence was not
submitted.

The Court therefore concluded, properly, that the Petitioner did not produce competent and credible evidence that forecasts
that her future mental health condition will continue to be of sufficient stability so that she could possess firearms without a risk
to herself or others.

For the reasons set forth above, this appeal should be dismissed and the Court’s Order of April 29, 2010 should be sustained.

1 The Petition to Expunge Record does not state under what authority it is filed, but the Court presumed that it was filed pursuant
to Section 6105 (f)(1) and 6111.1 (g)(2) of the Pennsylvania Uniform Firearms Act, 18 Pa.C.S.A. §§6105 (f)(1) and 6111.1 (g)(2).
2 On cross-examination, Franzen testified that Petitioner never made an explicit threat to harm the children, the husband or her-
self (E.T. at page 69). This information was not known or a part of the Section 7302 involuntary commitment record. Dr. Eisner
would not have known of this information in making the Section 7302 determination.
3 Dr. Kaul’s recommendation and finding of severe mental disability and need of treatment would have been made based on the
Section 7302 petition and the patient evaluation during the initial 120 hour commitment pursuant to Section 7302 of the Mental
Health procedures Act, 50 P.S. §7302. He, like Dr. Eisner, would not have heard the testimony submitted at the Section 7303 hear-
ing or the hearing before this Court on April 14, 2010 before he made his findings.
4 While Jeanne Gannon Alvin, M.D. testified on Petitioner’s behalf, she testified as her mother and as a fact witness and not as an
expert medical witness.
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In Re: Estate of John M. Ballas, Deceased
Probate—Later Will—Will Contest—Testamentary Capacity—Burden of Proof—Evidence—Incapacity—Undue Influence

No. 4182 of 2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Kelly, J.—October 8, 2010.

OPINION
BACKGROUND

John M. Ballas (“Decedent”) died on July 17, 2007 at the age of 91. On July 24, 2007, a Petition for Grant of Letters Testamentary
was filed by Joseph Gregory Paljavcsik (“Gregory”) seeking to probate a February 17, 2004 will of the Decedent. Gregory and his
sister Veronica Paljavcsik (collectively referred to herein as the “Contestants”) were the beneficiaries under the February 17, 2004
will (“Former Will”). On July 25, 2007, Letters were granted to Gregory.

On October 9, 2007, Judith A. Fertig (“Judith”) filed a Petition for Probate of a Later Will Pursuant to Section 3138 of the
Probate, Estates and Fiduciaries Code. The Later Will referenced in the Petition was dated October 6, 2004 (“Later Will”) and
named Judith as the sole beneficiary and also appointed her Executrix. Contestants filed an Answer and New Matter to Judith’s
Petition and she filed a reply to the New Matter.

The parties were provided with the opportunity for discovery followed by three days of testimony before the Hearing Officer
for the Department of Court Records Wills/Orphans’ Court, Timothy E. Finnerty, Esquire on September 5, 2008, October 30, 2008
and February 13, 2009 (“Transcripts of September 5, 2008, October 30, 2008 and February 13, 2009”). In an Order of the Hearing
Officer dated August 21, 2009, Mr. Finnerty found that the Later Will was valid and that the Decedent had testamentary capacity
at the time that he executed the Later Will and that there was no undue influence exerted by Judith in the execution of the Later
Will. This Order was accompanied by a full Opinion by Mr. Finnerty in which he very ably sets forth his findings, authorities and
reasons for the decision in his Order.

On August 26, 2009, Letters Testamentary were granted to Judith and the Later Will was probated and the probate of the Former
Will was voided. On September 18, 2009, the Contestants filed an Appeal to the Court from the August 21, 2009 Order of the
Hearing Officer opening the probate record and admitting to probate the Later Will.

On September 29, 2009, Judith filed a Petition for Rule to Compel the Filing of an Account. Pursuant to said Petition, a Rule was
issued upon Gregory to show cause why an accounting should not be filed for his administration of Decedent’s Estate from July
27, 2007 to August 21, 2009. An Answer was filed on November 4, 2009 and on November 5, 2009, this Court ordered the filing of
the Account by Gregory1, which was done on December 4, 2009.

On November 5, 2009, Contestants filed a Petition for Citation Sur Appeal from Probate to which Judith filed an Answer on
November 19, 2009. On December 15, 2009 the Court entered a Pre-Trial Order, which scheduled a hearing on the Appeal for
February 18, 2010.

On December 15, 2009, Contestants filed a Motion for Preliminary Injunction to which this Court ordered a hearing on January
21, 2010. An Answer and New Matter to the Motion for Preliminary Injunction was filed on January 11, 2010. On January 21, 2010,
the parties consented to an Order of the Court staying the Motion for Preliminary Injunction and granting a right of first refusal
to the Contestants to purchase certain real estate.

On February 16, 2010, the Court granted a Motion to Continue Hearing rescheduling the hearing on the Petition for Citation Sur
Appeal until April 6 & 7, 2010. The pre-trial statements of both parties were filed. On March 31, 2010, Contestants filed a
Memorandum of Law. On April 6, 7 and 12, the Court conducted a hearing on the Appeal (Hearing Transcripts of April 6, 7 and 12,
2010 (hereinafter referred to as “Hearing Transcript”). Both parties filed Proposed Findings of Fact and Conclusions of Law after
the hearing. On July 21, 2010, this Court entered an Order of Court, which sustained the probate of the Later Will and denied pro-
bate of the Former Will.

On July 26, 2010, Contestants filed a Notice of Appeal to the Superior Court. On July 29, 2010, this Court ordered the filing of a
Concise Statement pursuant to Pa. R.A.P. 1925 (b)(1). A Concise Statement was timely filed. In their Concise Statement of Matters
Complained of on Appeal, Contestants aver that:

1. The learned trial judge abused his discretion and committed an error of law in determining that the evidence submit-
ted by Appellants did not constitute clear and convincing evidence of decedent’s lack of testamentary capacity and clear
and convincing evidence of undue influence imposed by Appellee, the proponent of the purported will, prior to and con-
temporaneously with the execution of the purported will.

2. The learned trial judge abused his discretion and committed an error of law in determining that the testimony of the
scrivener of the purported will was credible and convincing.

3. The learned trial judge abused his discretion and committed an error of law in determining that the testimony of the
subscribing witnesses offered by Appellee was sufficient to establish proper execution of the purported will.

4. The learned trial judge abused his discretion and committed an error of law in determining that the burden of persua-
sion was not shifted to Appellee following Appellant’s case in chief.

5. The learned trial judge abused his discretion and committed an error of law when, after erroneously failing to find that
Appellants had met their burden of proof by clear and convincing evidence in their case in chief, he failed to require
Appellee to offer adequate contrary evidence by the appropriate standard of proof.

6. The learned trial judge abused his discretion in failing to give proper weight and consideration to the contradictory tes-
timony presented by Appellee as proponent in her testimony before the Wills Division proceeding and the de noveo hear-
ing before the trial court.

7. The learned trial judge abused his discretion and committed an error of law in giving any substantial weight or con-
sideration to the testimony of the scrivener which, in both the hearings before the Wills Division Hearing Officer and the
trial court, established that the scrivener had not engaged in full and adequate investigation of decedent’s mental capac-
ity, his cognitive ability, his prior testamentary plan, his ability to form testamentary intent and his potential to be the sub-
ject of undue influence by Appellee.
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8. The learned trial judge abused his discretion in giving any weight or consideration to the testimony of the scrivener
who had an admitted and established lawyer/client relationship with Appellee who introduced decedent to the scrivener.

9. The learned trial judge abused his discretion by giving any weight or consideration to the testimony of the scrivener
who had not disclosed to decedent that the scrivener had an existing lawyer/client relationship with Appellee who had
introduced decedent to scrivener and was the sole beneficiary of the purported will.

10. The learned trial judge abused his discretion and committed an error of law in failing to find that at the time of exe-
cution of the purported will, decedent suffered from a weakened intellect.

11. The learned trial judge abused his discretion and committed an error of law in failing to find that at the time of exe-
cution of the purported will decedent and Appellee were in a confidential relationship.

12. The learned trial judge abused his discretion and committed an error of law in failing to find that at the time of exe-
cution of the purported will, Appellee received a substantial benefit as a consequence of decedent’s execution and the
probate of the purported will.

13. As a consequence of the learned trial judge’s abuses of discretion and errors of law as set forth in paragraphs 10-12,
the learned trial judge abused his discretion and committed an error of law in not addressing, considering or making a
finding of the clear and convincing evidence of Appellee’s undue influence on decedent in advance of and contempora-
neously with the execution of the purported will.

At the hearing, Judith rested after admitting into evidence the probate record and the Grant of Letters Testamentary to her
(Hearing Transcript at page 9).

Gregory testified that Decedent was his uncle who lived next door to him and his sister (Hearing Transcript at pages 11 & 12).
He said he saw the Decedent daily and that his uncle’s wife, Barbara, predeceased him by about 10 years (Hearing Transcript at
page 12). There were no children from their marriage but the Decedent had five siblings and a number of surviving nephews and
nieces to include Judith and the Contestants (Hearing Transcript at pages 11, 13, 18, 19 & 89).

Decedent retired from coal mining in 2000 and was very proud of his work (Hearing Transcript at pages 14, 15, 23, 91 &92). He
built the house that he lived in and maintained it himself until 2004 (Hearing Transcript at pages 14 & 29). He was very handy and
had a good collection of tools and did a large variety of work (Hearing Transcript at page 15).

Decedent was a devout Catholic who attended daily mass and centered his social life around church activities (Hearing
Transcript at pages 16, 17 & 22).

According to Gregory, his uncle was a strong, private person who talked only when he desired. If he didn’t want to talk, he didn’t
(Hearing Transcript at pages 41, 61, 203 & 213). This was a familial characteristic according to his nephew, Ronald Ballas (Hearing
Transcript at page 93). Gregory also said Decedent endured pain and showed little emotion and he never complained (Hearing
Transcript at page 43). He became even less conversant after a fall in January of 2004 (Hearing Transcript at pages 50 & 51).

Decedent had been very close to his wife and after her death he was very sad (Hearing Transcript at pages 15 & 16).
Until 2003, Decedent’s health was good and he did not use physicians (Hearing Transcript at pages 24, 203 & 204). During 2003,

he started to lose his balance and had some falls (Hearing Transcript at page 24). In January of 2004, he fell on the front porch of
his home and injured his head and thumb and was taken to the emergency room of St. Margaret’s Hospital (Hearing Transcript at
pages 25 & 26). Characteristically, Decedent was unemotional during this event (Hearing Transcript at pages 26 & 28). According
to Gregory, this lack of emotion evidenced his strong personality and that he was a “tough guy” with a very high threshold of pain
(Hearing Transcript at pages 206 & 207).

In July of 2004, the Decedent uncharacteristically complained to Gregory that he was constipated (Hearing Transcript at pages
41 & 43). He told Gregory he had been self-medicating but abdominal pain persisted (Hearing Transcript at page 42). Decedent
requested that Gregory have him transported to St. Margaret Hospital by ambulance (Hearing Transcript at page 43). Gregory
noted that this was out of the ordinary for his uncle (Hearing Transcript at page 43). He was admitted for several days at St.
Margaret’s Hospital with a bowel obstruction (Hearing Transcript at page 44).

In the emergency room, the Decedent did not talk and just held his stomach (Hearing Transcript at page 44). He did provide
the medical people with his medical history, but was characteristically not very conversant (Hearing Transcript at page 44).

Upon discharge from St. Margaret’s, Decedent was admitted to St. Barnabas, which is a nursing home, for rehabilitation and
speech therapy (Hearing Transcript at pages 45 & 46). He remained at St. Barnabas during July and August of 2004 (Hearing
Transcript at page 51). Gregory testified that he and other relatives were frequent visitors to Decedent during this period (Hearing
Transcript at page 58). Decedent was happy to have visitors and spoke about church (Hearing Transcript at page 58). He was not
very conversant with other patients in the room (Hearing Transcript at page 59). His attitude was positive and, after a month, the
speech therapy was discontinued without much improvement (Hearing Transcript at pages 59 and 60). Most of Decedent’s
responses to questions were one-word answers, but this was normal for him as he was not a talkative person (Hearing Transcript
at pages 60 & 61).

After his discharge from St. Barnabas, Decedent was admitted to Cedarwood Circle, which provided assisted living (Hearing
Transcript at page 62). The transfer didn’t bother Decedent who knew where he was (Hearing Transcript at pages 62 & 63). While
in Cedarwood, Gregory would take Decedent driving and afterward visit his home (Hearing Transcript at pages 63 & 65). He par-
ticularly liked to eat ice cream and to take some of his tools with him (Hearing Transcript at pages 63 & 64). He helped Gregory
do some painting but was slow; taking many breaks (Hearing Transcript at page 65). It was apparent that his physical condition
was diminishing and, while at St. Barnabas, he required a cane to walk (Hearing Transcript at pages 66, 408 & 409). He would have
preferred to go to his house where he was most content (Hearing Transcript at page 66).

A couple of weeks after his fall in January of 2004, Decedent brought up the subject of a will (Hearing Transcript at page 30).
Gregory arranged for Decedent to see Charles J. Jacques, Esquire in Natrona Heights for the preparation of Decedent’s will
(Hearing Transcript at page 31). Gregory took him to Mr. Jacques’ office for this purpose (Hearing Transcript at pages 29 & 208).
While at the attorney’s office, Decedent dealt directly and alone with Mr. Jacques (Hearing Transcript at pages 31 & 208). Gregory
had no input into the preparation of the will and no knowledge of its contents as the will was retained in Mr. Jacques’ safe (Hearing
Transcript at page 32). This will is the Former Will, which named Gregory as the Executor and the Contestants as the beneficiar-
ies (Hearing Transcript at pages 32 & 35). Gregory testified that he had no doubt about the fact that Decedent was competent to
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execute a will on February 17, 2004 (Hearing Transcript at page 210). There was no discussion regarding Decedent’s competency
with Mr. Jacques (Hearing Transcript at page 212).

In addition to the Former Will, Mr. Jacques also prepared a living will and a power of attorney for Decedent in February of 2004
(Hearing Transcript at pages 32-34). Gregory testified that he used the power of attorney to pay Decedent’s bills and for handling
banking and investment matters (Hearing Transcript at pages 68, 217-223). The power of attorney was revoked by Decedent in
October of 2004 (Hearing Transcript at pages 74 & 226).

Decedent was a very private person and did not discuss his financial affairs with Gregory (Hearing Transcript at pages 71 & 72).
On March 8, 2004, Gregory took Decedent to see Timothy Hopkins Martin, M.D. (“Dr. Martin) (Hearing Transcript at pages 43

& 104). Dr. Martin practiced medicine with Deer Lakes Medical Associates and is board certified in family practice (Hearing
Transcript at pages 104 & 105). He completed his residency at St. Margaret’s Hospital in 2003 with 2004 being his first full year in
private practice (Hearing Transcript at pages 105 & 106). He has no psychiatric training and this is the first wills contest in which
he has been involved (Hearing Transcript at pages 107 & 108).

Dr. Martin first saw Decedent on March 8, 2004 in a follow up evaluation (Hearing Transcript at page 109). At the time,
Decedent was still living at home and had been diagnosed with constipation and hypothyroidism (Hearing Transcript at page 109).
Dr. Martin saw Decedent on 6 or 7 occasions during 2004 between this initial visit on March 8 through December 8, 2004 (Hearing
Transcript at pages 110). In this initial visit, Decedent was treated for dizziness caused by blood pressure and a heart problem
(Hearing Transcript at page 111). According to Dr. Martin, he noticed moderate dementia on this first visit but did not treat it
(Hearing Transcript at pages 111 & 112).

Decedent’s first visit to Dr. Martin was at the insistence of Gregory as Decedent himself did not desire to see a physician (Hearing
Transcript at page 117). According to Dr. Martin, prior to March 8, 2004, his associate had noted that Decedent exhibited some evi-
dence of a mild underlying dementia (Hearing Transcript at page 115). Dr. Martin said, at that first visit, Decedent was not talking
about his problems, which Dr. Martin attributed to impaired judgment (Hearing Transcript at page 116). According to Dr. Martin,
this means that the Decedent had difficulty in relating symptoms to his behavior (Hearing Transcript at page 117). Dr. Martin was
not sure of what test, if any, he used to come to this conclusion of poor judgment (Hearing Transcript at page 117). Dr. Martin admit-
ted that he was more concerned about Decedent’s dementia than was his family who didn’t see it as a problem and desired that Dr.
Martin only treat Decedent’s physical problems (Hearing Transcript at pages 177 & 178). Gregory didn’t believe Decedent had a
memory problem and Dr. Martin basically treated only his physical problems (Hearing Transcript at pages 177 & 178).

Dr. Martin’s diagnosis was senile dementia uncomplicated, which Dr. Martin says is memory and cognitive loss without any
depression (Hearing Transcript at page 118). On March 25, 2004, Dr. Martin noted that the dementia was stable and the patient
was functional in a home setting (Hearing Transcript at page 118).

On May 5, 2004, Dr. Martin said that Decedent had been experiencing some light headiness, which Dr. Martin discussed with
Decedent explaining to him that the cause was his standing up too fast (Hearing Transcript at pages 119 & 120). Decedent was not
very conversant with Dr. Martin leaving the conversation between Dr. Martin and Gregory (Hearing Transcript at pages 120-125).
Dr. Martin said if he asked a general question, such as do you have pain, the Decedent would respond negatively but if he asked a
specific questions, do you have pain in your leg, the Decedent would respond positively (Hearing Transcript at page 125). Dr.
Martin says that Decedent was not alert and that he had memory problems with dates and didn’t know the course history of his
symptoms (Hearing Transcript at page 126).

According to Dr. Martin, Decedent’s mood was always appropriate and he was not depressed (Hearing Transcript at page 130).
He describes him as being pleasantly demented (Hearing Transcript at page 137).

Dr. Martin saw the Decedent again on May 25, 2004 and it was then that he started to treat Decedent’s dementia with Reminyl
(Hearing Transcript at pages 113 & 114). Reminyl will not reverse dementia but it does slow it down with the main side effect of
this drug being sedation (Hearing Transcript at page 114).

Dr. Martin says, during a November 1, 2004 visit, the Decedent was much more alert and conversant with him (Hearing
Transcript at pages 132). Part of this conversation related to Decedent reminiscing about Decedent’s work (Hearing Transcript at
page 138). Because of litigation2 that was in process, Dr. Martin says he started to give Decedent, a mini-mental status examination
(Hearing Transcript at page 133). According to Dr. Martin, he did not complete the test, but Decedent’s score would have shown
severe dementia. Dr. Martin never made that diagnosis, but continued to diagnose moderate dementia (Hearing Transcript at pages
118, 133-135). Dr. Martin had no explanation as to why the Decedent had been so conversant during this visit and he did acknowl-
edge that on other occasions he may have been able to speak but simply chose not to speak3 (Hearing Transcript at page 138).

Dr. Martin noted that in December of 2004, there had been no change in Decedent’s dementia from that which Dr. Martin had
previously observed earlier in 2004 (Hearing Transcript at pages 139 & 140).

As a result of Decedent’s response to Dr. Martin’s inquiry on pain, Dr. Martin concluded that Decedent had difficulty with
abstract thought, but was able to have normal concrete thought (Hearing Transcript at pages 140-142). Much of Dr. Martin’s con-
clusions were based more on Decedent’s lack of response to the doctor and not on medical or psychiatric tests or assessments con-
ducted by anyone (Hearing Transcript at pages 142-144). According to Dr. Martin, the conversation that Attorney Wonchek
described in his testimony was not his experience with the Decedent (Hearing Transcript at page 145).

Dr. Martin admits that there is no way for him to determine Decedent’s state of mind on October 6, 2004, the date that the Later
Will was executed (Hearing Transcript at pages 172 & 172). According to the doctor, all he had was the bookends of the visits of
May 24, 2004 and November 1, 2004 (Hearing Transcript at pages 160 & 161). While he insists that Decedent’s dementia is pro-
gressive in that it will continue to get worse, Decedent was more talkative at the November 1, 2004 visit (Hearing Transcript at
pages 160-162). He also said the less a patient speaks, the worse the dementia appears and unless you test you simply do not know
(Hearing Transcript at page 163). The only testing done by Dr. Martin was the mini testing on November 1, 2004 and he did not
complete that test and said that the test indicated severe dementia, but he himself apparently did not have confidence in the test,
as he diagnosed only moderate dementia (Hearing Transcript at pages 132-138 & 148).

According to Dr. Martin, lucid moments do not occur with dementia patients any more than there are miraculous cancer cures.
He based this view on his own experience and not on medical literature (Hearing Transcript at page 164). Dr. Martin also admit-
ted he had no reason to believe that Decedent was not as conversant on October 6, 2004 as he was on November 1, 2004 (Hearing
Transcript at page 184).

According to Dr. Martin, three things are necessary for testamentary capacity: 1) abstract thought; 2) concentration; and 3) abili-
ty to reason consequences (Hearing Transcript at page 174). According to him, this is the medical corollary to the legal requirement
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of being able to know the natural objects of bounty, contents of estate, and testamentary desires (Hearing Transcript at page 174).
As to Decedent’s ability to know the natural objects of his bounty, Dr. Martin said that Decedent was never assessed for his abil-

ity to list friends or family, or to identify them because there was no need in his treatment to do so (Hearing Transcript at pages
144 & 148). The doctor said Decedent did know Gregory (Hearing Transcript at page 144).

As to knowing the contents of his estate, Dr. Martin said he didn’t think that Decedent knew what property he owned or its value
(Hearing Transcript at page 149). He based this on the fact that Decedent did not speak abstractly about his health and that he
would only be able to speak of his possessions concretely and not abstractly (Hearing Transcript at page 149). He also admitted he
had no idea of whether the Decedent would know what a bank statement was because he was not tested or assessed for this
(Hearing Transcript at page 151).

Dr. Martin also believed that knowing what he desired to do with his estate after death was too abstract for the Decedent
(Hearing Transcript at page 147). He admitted that he never made any inquiry to determine if the Decedent knew the objects of
his bounty, the contents of his assets or his desires for their distribution after his death (Hearing Transcript at page 184). 

According to Dr. Martin, the Decedent’s dementia was progressive but stable and did not change very much during 2004
(Hearing Transcript at pages 190 & 191). He also testified that the testamentary capacity issue is looked at differently from a med-
ical view then from a legal one (Hearing Transcript at page 196).

In late September of 2004, Judith took Decedent, who was then at Cedarwood, to mass and to the cemetery4 and then to his house
(Hearing Transcript at page 276). Decedent requested that she get an attorney for him to prepare a will because he believed that
the Contestants were trying to take his property and were stealing from him (Hearing Transcript at pages 276 & 279). Decedent did
not trust Contestants (Hearing Transcript at page 281). In response to this request, she called the office of William Woncheck,
Esquire (“Woncheck”) who had an office in Natrona Heights, Pennsylvania (Hearing Transcript at pages 277, 321-322 and 325-326).

Woncheck had previously represented Judith in 2001 during the administration of her mother’s estate (Hearing Transcript at
pages 268 & 323). He also previously provided legal services to either her or other members of her family (Hearing Transcript at
pages 269-272) and 323-324). Judith had no social relationship with Woncheck (Hearing Transcript at pages 312 & 325).

Woncheck has 32 years experience with 60 to 75% of his practice being with senior citizens and does a significant amount of
estate work including the preparation of 150 wills a year (Hearing Transcript at pages 322-323). His firm, Sikov and Woncheck,
has been in Natrona Heights for 50 years (Hearing Transcript at page 322). Natrona Heights is a very ethnic community with a
large senior population (Hearing Transcript at page 323). Woncheck knew many of the people who worked for Republic Steel and
ALCOA in Natrona Heights who were also known by the Decedent (Hearing Transcript at page 329).

Judith had been very close to Decedent, her uncle, and he trusted her (Hearing Transcript at pages 279 & 280). She frequent-
ly called him and volunteered to assist him (Hearing Transcript at page 280).

Woncheck met the Decedent for the first time on October 6, 2004 (Hearing Transcript at pages 325 & 326). According to
Woncheck, it was a routine will preparation (Hearing Transcript at page 326). Judith brought the Decedent to Woncheck’s office
and Woncheck met with Decedent in his office without Judith or anyone else present (Hearing Transcript at pages 327 & 332).
Woncheck asked Decedent what he wanted done with his estate and Decedent told him to give everything to Judith (Hearing
Transcript at pages 327 & 328). Decedent identified his property and its value (Hearing Transcript at pages 328 & 329).

After they had finished discussing their business, Woncheck and Decedent had a very cordial discussion regarding mutual
acquaintances and Decedent’s work (Hearing Transcript at page 329). Woncheck said, contrary to Dr. Martin’s experience, he
found Decedent to be very conversant (Hearing Transcript at pages 328, 329, 339 & 352). According to Woncheck, the Decedent
was very taken by their conversation (Hearing Transcript at page 329).

Woncheck testified that Decedent emphatically did not want the Contestants to get anything from his estate because he did not
trust them whereas he did trust Judith and wanted her to receive his entire estate (Hearing Transcript at page 331). Woncheck
said he definitely believed that Decedent had testamentary capacity and that there was no question in his mind to the contrary
(Hearing Transcript at pages 331 & 332). He did not believe it had been necessary to test Decedent’s capacity as his demeanor,
manners and conversation exhibited a person with testamentary capacity (Hearing Transcript at pages 331 & 332). Woncheck said
if he had any doubts regarding testamentary capacity he would not have prepared the Later Will (Hearing Transcript at page 332).

After he prepared the Later Will on October 6, 2004, Woncheck said Judith brought Decedent back to his office and he and
Decedent again went into his office, without Judith, and executed the Later Will in the presence of members of his office staff and
not Judith (Hearing Transcript at pages 333, 326 & 327). Before execution, Woncheck went over the Later Will with Decedent read-
ing it and Woncheck explaining it by paraphrasing it for Decedent (Hearing Transcript at pages 335-337). Woncheck said he also
witnessed the execution of the Later Will (Hearing Transcript at page 337). Woncheck retained the original of the Later Will
(Hearing Transcript at page 338).

The following day, Woncheck’s office prepared a power of attorney, which the Decedent executed, appointing Judith as his agent
(Hearing Transcript at pages 340 & 341).

According to Woncheck, Decedent appeared to him to be a perfectly normal and healthy 80 some year old who advised him of
the existence of the Former Will (Hearing Transcript at page 347). A revocation of the power of attorney for Gregory was prepared
(Hearing Transcript at page 349).

Woncheck did not recall that Decedent had a cane (Hearing Transcript at page 352).5

Woncheck heard Dr. Martin’s testimony and had no idea what Dr. Martin’s testimony regarding abstract thought was all about
(Hearing Transcript at page 361).

DISCUSSION
The 13 assertions of error set forth in Contestants’ Concise Statement of Matters Complained of on Appeal include practically

all of the issues that were before the Court. The dominant issues at each stage of this proceeding were and are those pertaining to
testamentary capacity and undue influence. These issues will be addressed in detail with less attention being addressed to the other
collateral inclusive issues set forth in the Concise Statement.

The admission by Judith of the probate record before the Department of Court Records-Wills established a prima facie case for
Judith, the Proponent of the Later Will, of it being properly executed and subscribed. Ash’s Estate, 351 Pa. 317 41 A.2d 620 (1945).
Once the probate record had been admitted, the burden of proving lack of testamentary capacity and undue influence by clear and
convincing evidence lie upon the Contestants. Estate of Clarke, 461 Pa. 52, 334 A.2d 628 (1975) and Cohen Will, 445 Pa. 549, 284
A.2d 754 (1971).
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TESTAMENTARY CAPACITY
A testator must be at least 18 years of age and of “sound mind” to make a Will. Section 2501 of the Probate, Estates and

Fiduciaries Code (PEF Code) 20 Pa. C.S.A. §2501. A testator has testamentary capacity if at the time of execution of the will he had
an intelligent knowledge regarding the natural objects of his bounty, of the property he possesses, and of what he desires to do with
his estate, even though his memory has been impaired by age or disease. Estate of Hastings, 479 Pa. 122, 387 A.2d 864 (1978);
Cohen Will, supra; Protyniak Will. 427 Pa. 524, 235 A.2d 372 (1967); Williams v. McCarroll, 372 Pa. 281, 97 A.2d 14 (1953); Power
Will, 11 Fiduc. Rep. 2d 140 (O.C. Bucks 1991); Krauser Will, 16 Fiduc. Rep. 2d 324 (O.C. Luzerne 1996); Markantone Will, 16 Fiduc.
Rep. 2d 134 (O.C. Allegh. 1996). The following factors must be considered to determine if a testator had testamentary capacity:

1. Knowledge regarding the natural objects of his bounty. This frequently will be knowledge of relatives where some or
all are to be beneficiaries. Roche vs. Wegge, 202 Pa. 169, 151 A. 738 (1902). Understanding who the persons are who are
to share in the estate will normally satisfy this consideration. Lewis Will, 364 Pa. 225, 72 A.2d 80 (1950).

2. Knowledge of property and of what the estate consists. Hunter Will, 416 Pa. 127, 205 A.2d 97 (1965); Glesenkamp Will,
378 Pa. 635, 107 A.2d 731 (1954). However, testator need not know every asset. Duncan’s Contested Will, 147 Pa. Super.
133, 23 A.2d 357 (1941); Markantone Will, supra. Where testator intends to give all of his property to one person, his
knowledge of his property is of little bearing. Leisey’s Estate, 280 Pa. 533, 124 A. 754 (1924).

3. Understanding what testator desires to do with the property in the estate. Cohen Will, supra.

Testamentary capacity need not rise to the same level required to conduct business affairs. Cohen Will, supra. Testator may
have capacity although old, weak and sick. Farmer Will, 385 pa. 486, 123 A.2d 630 (1956); Williams vs. McCarroll, supra. Physical
weakness will not create incapacity as long as sufficient mental capacity exists. Mittleman Will, 415 Pa. 261, 203 A.2d 202 (1964);
Ash Estate, supra. A faulty memory alone is not sufficient proof of incapacity. Brantlinger Will, 418 Pa. 236, 210 A.2d 246 (1965). 

It is recognized that a testator is entitled to his own prejudices. Kline Will, 382 Pa. 395, 115 A.2d 364 (1955). Eccentricity is not
equivalent to incapacity. Higbie Will, 365 Pa. 381, 75 A.2d 599 (1950). Lucid periods are recognized by the courts. Lanning Will, 414
Pa. 313, 200 A.2d 392 (1964); Kurtz Will, 6 Fiduc. Rep. 2d. 354 (1986).

Proof of execution of will raises a presumption of testamentary capacity, which can only be overcome by clear, strong and com-
pelling evidence. Cohen Will, supra; Brantlinger Will, supra. Court-adjudicated incompetency does not command the conclusion
that the Will is invalid for lack of capacity. Lanning Will, supra; Kurtz Will, supra. Court-adjudicated incompetency or incapacity
shortly after execution of a will does not shift the burden to the proponent. Hastings Estate, supra; Power Will, 11 Fiduc. Rep. 2d
140 (O.C. Bucks 1991). Incapacitated persons may make wills, but the burden to prove testamentary incapacity is on the proponent
of the will, if the will is executed after the declaration of incapacity. Snyderman Will, 20 Fiduc. Rep. 119 (1999).

The Contestants’ primary witness to prove that Decedent lacked testamentary capacity sufficient to comply with Section 2501
of the PEF Code, 20 Pa. C.S.A. §2501, was Dr. Martin. Dr. Martin treated Decedent during the period of March 8, 2004 through
November 1, 2004, which are the dates of the visits that Dr. Martin uses as bookends in his concluding that the Decedent lacked
testamentary capacity on October 6, 2004 when he executed the Later Will. During this period, Dr. Martin saw the Decedent
approximately 5 times.

Dr. Martin was in his first year of practice during 2004 and he had practically no psychiatric training and no psychiatric expe-
rience. He was board certified in family medicine and was engaged by Gregory to treat the Decedent’s physical problems and not
psychiatric or mental problems. The evidence entered by the Contestants was that the family didn’t see any problem with the
Decedent’s memory or any dementia symptoms. Dr. Martin’s associate had noticed in a visit before Dr. Martin first saw Decedent
that there was some evidence of mild dementia, but no treatment was suggested or recommended. In fact, Dr. Martin rendered no
treatment for dementia until May of 2004 after having seen Decedent on three visits prior to recommending any treatment.

Gregory testified in Contestants’ case that Decedent definitely had full capacity on February 17, 2004, the day that he execut-
ed the Former Will. He also did not believe the Decedent required treatment by Dr. Martin for dementia. Gregory did see a decline
in Decedent’s physical condition in 2004 as evidenced by Decedent requiring more rest while assisting Gregory in painting. He
also was unable to do the heavy home maintenance work that he formally did and during that year he started to use a cane.

All of those close to Decedent knew him as a man of few words who spoke only when he desired. His nephew said this was a
familial characteristic and that if a Ballas did not want to speak they simply did not talk.

Woncheck found Decedent to be very conversant and this on his only meeting with him. Woncheck had a great deal of experi-
ence in dealing with people and clients who came from similar backgrounds as the Decedent. They were able to relate to common
acquaintances and to Decedent’s work. Woncheck not only knew how to converse with Decedent, he also knew what interested him
and what Decedent liked to speak about.

Prior to 2004, Decedent’s health did not require him to use physicians and he was not familiar with the procedures used by doc-
tors in treatment of patients. Even in 2004, as his health started to decline, he was not enthusiastic to go to a doctor. In fact, he went
to see Dr. Martin only at the insistence of his nephew Gregory and not because he felt he needed a doctor.

All of the Contestants’ evidence supported the Court’s finding that Decedent’s failure to engage in conversation with Dr. Martin
was due not to his having a mental problem, but because he, the Decedent, did not desire to engage in conversation with the doc-
tor at least on the subjects that Dr. Martin attempted to engage the Decedent.

The visit on November 1, 2004, may have been different for Decedent because of the subject matter of the conversation. Further,
the Court speculates that his execution of the Later Will and arranging his affairs consistent with his desires may have been liber-
ating for him. Both of these may have been attributable to his being more conversant or maybe, as his nephew testified, he simply
wanted to talk on that occasion. Nonetheless, there was no impediment to his ability to converse on that occasion on matters that
were not presently before him as he had been retired from his mining activities but was still able to converse about them in a man-
ner that Dr. Martin defined as engaging in abstract thought. Dr. Martin admitted in his testimony that the conclusion that the
Decedent was unable to engage in abstract thought was not based or supported by any scientific or medical testing or assessment
but on the Decedent’s failure to converse with him on matters that Dr. Martin classified as being abstract thought. Dr. Martin said
that the Decedent’s inability to engage in abstract thought was the reason he opined that he lacked testamentary capacity.

Dr. Martin also testified that between his first visit on March 8, 2004 and the November 1, 2004 visit, a couple of weeks after
the Decedent had executed the Later Will on October 6, 2004, there was no change in the moderate dementia that Dr. Martin had
diagnosed. It is noteworthy that Gregory said that Decedent was definitely competent on February 17, 2004 when he executed the
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Former Will only a few weeks prior to Dr. Martin seeing Decedent on March 8, 2004.
Dr. Martin’s mini-test indicated a severe dementia but Dr. Martin did not agree with that diagnosis as he continued to ascribe

a diagnosis of moderate dementia. The Court followed Dr. Martin’s apparent disregard of this testing as being unreliable in this
case in the same manner as Dr. Martin, the Contestants’ primary mental capacity witness, had done.

The factors utilized by Dr. Martin in evaluating Decedent’s testamentary capacity, at the doctor’s insistence, were and are dif-
ferent from those enounced by the Pennsylvania Supreme Court in the cases cited above. According to Dr. Martin, his own stan-
dards were equivalent to those of the Supreme Court but he didn’t cite, nor did the Contestatants cite, any authority to support this
theory of Dr. Martin.

The Court found Dr. Martin’s testimony and his conclusion and reasoning in support thereof to be non persuasive and inconsis-
tent with other evidence entered by the Contestants. Dr. Martin’s theory that Decedent could not engage in abstract thought and
therefore could not have knowledge of the contents of his estate, nor his desires for disposal of his estate after death, was based on
the premise that Decedent was unable to engage in conversation regarding his medical condition. Other witnesses, more familiar
with Decedent, said he did not talk when he did not desire to do so and not because he was unable to speak. Dr. Martin admitted
he had done no scientific or medical testing to support this conclusion and that he merely formulated his opinion based on his expe-
rience, which, at the time, was very limited.

Further, the Contestants submitted in its case evidence that Decedent not being conversant was normal conduct for him and not
any abnormality. Dr. Martin even agreed that this possibility existed and that he was not sure if the Decedent had been able to deal
in, what he classified as abstract thought in communicating his testamentary desires to Woncheck on October 6, 2004 in preparing
and executing the Later Will.

Judith’s witness, Woncheck, was clear and convincing to the Court in his testimony. This witness was a very experienced attor-
ney and scrivener whose practice included preparation of 150 wills a year and his clientele was 60% senior citizens. Woncheck
knew how to converse with clients such as the Decedent and he knew how to make a person like the Decedent comfortable so that
he could obtain the information necessary to prepare a will.

There was no evidence that indicated Woncheck was influenced in any way by any conflict of interest with Judith. All of the evi-
dence supports the Court’s finding that Decedent, not Judith, was Woncheck’s client in the preparation of the Later Will. There was
also no evidence that Woncheck’s dealings were anything but professional and ethical and he is known to be a reputable member
of the bar who, as he testified, would not have a person lacking testamentary capacity execute a will.

The Court found that Contestants failed to clearly and convincingly carry their burden of proof on the issue of testamentary
capacity and therefore shift the burden back to Judith. But even if they had carried their burden and the burden shifted back to
Judith, Woncheck’s testimony clearly and convincingly proved to this Court that Decedent did have, on October 6, 2004, the testa-
mentary capacity to execute the Later Will.

UNDUE INFLUENCE
Undue influence may be proven in two ways: (1) directly, by evidence of acts which prejudice a testator’s mind or destroy his

free agency, and (2) indirectly, through the shifting of the burden of proof as set forth in Estate of Clark, supra. See also
Presumptions and The Burden of Proof in Orphans’ Court Litigation, 7 Fiduc. Rep. 2d 102 (1986); Burns v. Kabboul, 407 Pa. Super.
289, 595 A2d 1153 (1991); Zukowsky Estate, 14 Fiduc. Rep. 2d 334 (O.C. Bucks 1994), exceptions dismissed 15 Fiduc. Rep. 2d 49
(O.C. Bucks 1995); Paolini Will, 13 Fiduc. Rep. 2d 185 (O.C. Montg. 1993); Moir Will, 13 Fiduc. Rep. 2d 38 (O.C. Bucks 1992). To
invalidate a will on the grounds of direct evidence, there must be imprisonment of body or mind, fraud or threats or misrepresen-
tations, or circumstances of inordinate flattery, or physical or moral coercion, to such a degree as to prejudice the testator’s mind,
destroy his free agency or act as a present restraint upon him making the will. Hollinger’s Estate, 351 Pa. 364, 41 A.2d 554 (1945);
Krauser Will, supra. Pennsylvania merges duress into its definition of direct undue influence. Markantone Will, supra. Undue influ-
ence does not refer to all conduct capable of disposing in one’s favor a self-directing mind but to a control acquired over another
which destroys his free agency. Thompson Will, 387 Pa. 82, 126 A.2d 740 (1956); Ash’s Estate, supra; Fitzpatrick Will, 14 Fiduc. Rep.
2d 359 (O.C. Adams 1994). Undue influence must exist at the time the will is made. Kings Will, 369 Pa. 523, 87 A.2d 469 (1952).

Relations of blood and association do not amount to undue influence. Aggas vs. Munnell, 302 pa. 78, 152 A. 840 (1930). Nor do
mere attempts to persuade or solicit the testator constitute undue influence. Kisk vs. Bahaysa, 330 Pa. 533, 199 A. 321 (1938). The
fact that the scrivener of the will was a reputable attorney will be accorded great weight in favor of validity. Thompson Will, supra;
Renninger Will, 12 Fiduc. Rep. 2d. 36 (1921). Also proponent’s absence at dictation and execution is an important factor. Klinger
vs. Dugachi, 356 Pa. 143, 51A.2d 627 (1947). Thompson Will, supra; Markantone Will, supra.

Restraint on the testator must have occurred at the moment of execution of the will and must directly affect the testamentary
act. King Will, supra.

There is a presumption against undue influence. Taylor Will, 425 Pa. 276, 223 A.2d 708 (1966). Mere opportunity is insufficient evi-
dence of the exercise of undue influence. Thompson Will, supra.; Cookson’s Estate, 325 Pa. 81, 188 A.2d 904 (1937). Contestants must
prove undue influence by clear and convincing evidence. Presumptions and the Burden of Proof in Orphans’ Court Litigation, supra.

Contestants submitted no evidence to support undue influence directly. There was no suggestion of imprisonment of body or
mind, fraud or threats or misrepresentations, or circumstances of inordinate flattery, or physical or moral coercion, to such a
degree as to prejudice Decedent’s mind or to destroy his free agency or act as a present restraint upon him making a will. The
Court therefore found that the Contestants failed to sustain their burden of proving direct undue influence.

In Estate of Clark, supra, the Pennsylvania Supreme Court restated the requirements for a contestant to shift the burden of
proof to a proponent to affirmatively disprove undue influence by clear and convincing evidence. The Court held that where (1) a
person who is in a confidential relationship with the testator, (2) receives a substantial benefit under the proposed will, and (3) at
or around the time the will was executed the testator had a weakened mental intellect, a presumption of undue influence arises
and the burden of proof shifts to the proponent to prove the absence of undue influence.

A confidential relationship appears when “the circumstances make it certain the parties did not deal on equal terms, but on one
side there is an overmastering influence, or, on the other, weakness, dependence or trust, justifiably reposed.” Basile v. H & R
Block, Inc., 777 A.2d 95, 101 (Pa. Super. 2001); Also see Leedom v. Palmer, 274 Pa. 22, 117 A. 410 (1922); Estate of Clark, supra;
Burns v. Kabboul, supra. “Although no precise formula has been devised to ascertain the existence of a confidential relationship,
it has been said that such a relationship is not confined to a particular association of parties, but exists whenever one occupies
toward another such a position of advisor or counselor as reasonably to inspire confidence that he will act in good faith for the
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other’s interest.” Estate of Keiper, 308 Pa. Super. 82, 454 A.2d 31, 33 (1981); Estate of Buriak, 342 pa. Super. 371, 492 A.2d 1166
(1985); Estate of Lakatosh, 441 Pa. Super. 133 (1995).

A confidential relationship may arise out of the attorney in fact status. Where the decedent grants a power of attorney to the
proponent, it is a clear indication of a confidential relationship. In Foster v. Schmitt, 429 Pa. 102, 239 A.2d 471, 474 (1968) The Court
said: “[I]f there be any clearer indicia of a confidential relationship than the giving by one person to another of a power of attor-
ney over the former’s entire life savings, this Court has yet to see such indicia.”; Also see Estate of Clark, supra; Estate of
Bankovich, 344 Pa. Super. 520, 496 A.2d 1227 (1985). This is particularly true when the proponent is shown to have spent a great
deal of time with the decedent or assisted in the decedent’s care. Hera v. McCormick, 425 Pa. Super. 432 (1993); Estate of Lakatosh,
supra; but see Estate of Jakiella, 353 Pa. Super. 581, 510 A.2d 815(1986); Zukowsky Estate (No. 2), 15 Fiduc. Rep. 2d 49 (O.C. Bucks
1995). However, where the power of attorney was signed at the same time as the will, the power of attorney was of little relevance.
Baldwin v. Baldwin, 19 Fiduc. Rep. 2d 303 (1998).6

Contestants’ position is that the Decedent trusted Judith and that out of this trust alone a confidential relationship appears.
Contestants cite Basile v. H & R Block, Inc., supra, for this position emphasizing that Court’s statement that the law does not
require both “overmastering influence and, …weakness, dependence or trust.” Basile v. H & R Block, Inc., supra at 101. The
Contestants neglect to include in their reasoning that the Superior Court also said in Basile v. H & R Block, Inc., “The possibility
of a confidential relationship cannot be excluded by a concrete rule. So long as the requisite disparity is established between the
parties’ positions in the relationship, and the inferior party places primary trust in the other’s counsel, a confidential relationship
may be established.” supra at 103 (Emphasis Added). The Court never said that mere trust alone creates a confidential relation-
ship. There must also be a placement of that trust in the other’s counsel for such a confidential relationship to arise.

Basile v. H & R Block, Inc., supra, is distinguishable in that while dealing with the subject of confidential relationship it was not
a wills contest examining whether undue influence existed, but instead dealt with a situation where the defendant provided tax
service and advice to the plaintiffs. There the plaintiffs placed their trust in defendant’s counsel. In the case sub judice, while the
Decedent trusted Judith, there was no evidence that Decedent sought Judith’s counsel or advice or that she provided any to him
regarding the preparation of the Later Will. Decedent merely sought her assistance in taking him to an attorney or scrivener to
prepare the will. The counsel and advice that he sought was to come, not from Judith, but from the attorney, Woncheck. There was
likewise no evidence of any collusion or agreement of any nature between Judith and Woncheck.

While the Court found that the evidence supported Contestants’ allegation that the Decedent trusted Judith, it did not find the
existence of a confidential relationship between them merely on the basis of evidence of such trust.

A “weakened mental intellect” need not rise to the level of lack of capacity. Estate of Clark, supra; Estate of Lakatosh, supra;
Estate of Glover, 447 Pa. Super. 509 (1996). “The closest that we can come, therefore, to a definition of weakened intellect is that
it is a mind which, in all the circumstances of a particular situation, is inferior to normal minds in reasoning power, factual knowl-
edge, freedom or thought and decision, and other characteristics of a fully competent mentality. It should be viewed essentially as
a relative state as the term is applied to cases of undue influence, as these always involve the effect of one intellect upon another;
if the intellect of the testator is substantially impaired in comparison to that of the proponent or beneficiary it must be regarded
as weakened since there could be no equal dealings between the two parties.” Paolini Will, supra, (citing Heffner Will, 19 Fidu.
Rep. 542 (O.C. Montg. 1969)); see also Estate of Pedrick, 505 pa. 530, 482 A.2d 215 (1984); Physical infirmities alone are not enough
to establish a weakened intellect. Estate of Glover, supra.

The testimony of the Decedent’s treating physician was not in close proximity to the time of the will and was accorded less
weight than the scrivener and witnesses present at execution. Gower Will, 19 Fiduc. Rep. 2d 388 (O.C. Greene 1998). Dr. Martin’s
testimony was the only evidence that Contestants submitted that could support their attempt to prove that Decedent had a weak-
ened intellect. While Dr. Martin’s testimony was submitted primarily in an effort to prove that Decedent lacked testamentary
capacity, the Court found that it was not persuasive as clear and convincing evidence of a weakened intellect for the same reasons
as the Court rejected it for proof of lack of testamentary capacity. Likewise, the Court found the testimony of Woncheck to be more
persuasive on the issue of weakened intellect as well as on testamentary capacity.

Therefore, the Court found that Decedent’s intellect was not weakened to the extent to establish one of the factors required to
shift the burden of proof to the proponent by creating a presumption of undue influence.

All of the evidence submitted by the parties clearly showed that Judith did receive a substantial benefit as required to shift the
burden under Estate of Clarke, supra, and therefore the Court found that there was a substantial benefit.

The Court found that the Contestants met only the substantial benefit portion of the tripartite requirements set forth in Estate
of Clarke, supra and therefore the burden of proof did not shift from the Contestants to the proponent of the Later Will, Judith,
because all three requirements must be proven by the Contestants in order for the burden of proof to shift.

However, even if the Court’s findings regarding the shifting of the burden of proof is erroneous and there was sufficient clear
and convincing evidence of a confidential relationship between Decedent and Judith, and the Decedent had a weakened intellect
and otherwise satisfied the tripartite requirements of Estate of Clarke, supra for the shifting of the burden of proof, the Court also
found the testimony of Woncheck submitted by Judith to be clear and convincing evidence that Judith did not unduly influence the
execution of Decedent’s Later Will. The Court therefore found that the probate of the October 6, 2040 Later Will merited being sus-
tained and the appeal from probate merited being denied.

For the reasons stated above, the Court’s Order of July 21, 2010 should be sustained and the appeal of the Contestants should be dismissed.

1 While the Docket Report states that this Order was filed on November 6, 2009, a copy was not found in the record and therefore
a copy is being inserted in the record being transmitted to the Superior Court.
2 Contestants has filed a Petition for Appointment of a Guardian for Decedent at No. 6420 of 2004 after Decedent revoked the power
of attorney that he had given Gregory.
3 The Court noted that this event occurred after the execution of the Later Will and the revocation of the power of attorney for
Gregory and the execution of the new power of attorney for Judith.
4 It was not stated on the record, but the Court assumed this was the cemetery where his wife, Barbara, had been buried.
5 Contestants’ evidence indicated that he probably was using a cane at this time, but the Court was not troubled by a possible incon-
sistency on this minor irrelevant issue.
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6 While Contestants have not raised the issue of Judith’s being the agent under Decedent’s power of attorney, the Court notes that
the October 7, 2004 Power of Attorney was executed by Decedent the day after the Later Will and was therefore not relevant in
determining the existence of a confidential relationship on October 6, 2004, the day that the Later Will was executed.

In Re: J.D., a minor
Suppression—Anonymous Tip

1. Officer was approached by an anonymous woman who said she had seen a white male with a gun, wearing a purple shirt. The
woman pointed out in what direction the male was traveling. The officer investigated and saw three males sitting on the bleach-
ers, one of whom was wearing a purple shirt.

2. On the first encounter, the male in the purple shirt denied having a gun. However, the officer saw a bulge in the male’s waist-
band. After a pat down search, the officer recovered a handgun.

3. The court acknowledged that case law suggests that an anonymous tip, without more, cannot create a reasonable suspicion
of criminal activity.

4. In this case, the initial interaction between the officer and the male was a mere encounter. When the officer noticed the bulge
in the waistband, however, he developed a reasonable suspicion that the suspect was armed. Suppression denied.

Victoria H. Vidt, Assistant Public Defender for Appellant.
Michael W. Streily, Deputy District Attorney for Appellee.
No. 1381 WDA 2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Clark, J.—January 24, 2011.

OPINION
On June 17, 2010, J.D., a minor, was charged in a delinquency petition with one count of firearms not to be carried without a

license, pursuant to 18 Pa. C.S.A. §6106 and one count of possession of a firearm by a minor, pursuant to 18 Pa. C.S.A. §6110.1. On
July 29, 2010, counsel for the minor filed a Motion to Suppress the evidence with notice that the motion would be presented on
August 5, 2010, immediately before trial.

On August 5, 2010, I heard testimony and arguments on the motion to suppress the evidence. After consideration of the testi-
mony of the witnesses and arguments by counsel, I denied the motion to suppress evidence. J.D. denied the allegations contained
within the petition for delinquency and the case proceeded to trial. The parties agreed to incorporate the relevant testimony from
the suppression hearing into the trial. After the conclusion of the testimony taken during the suppression hearing and trial as well
as the crime lab report, I found that the Commonwealth had proven, beyond a reasonable doubt, that J.D. had committed the delin-
quent acts of firearms not to be carried without a license and possession of a firearm by a minor. I also found that J.D. was a delin-
quent child in need of treatment, supervision, and rehabilitation and ordered that he be placed on probation.

On September 3, 2010, appellant filed a Notice of Appeal of the August 5, 2010 order of adjudication and disposition. On October
6, 2010, appellant timely filed a Concise Statement of Matters Complained of on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises one issue on appeal. Appellant asserts that I erred when I failed to suppress the evidence of the fireman and

avers that, under both Article 1, Section 8 of the Pennsylvania Constitution and the Fourth Amendment of the United States
Constitution, the evidence against him was discovered as the result of an illegal search. In particular, appellant contends that the
gun was discovered when the police searched him in response to an anonymous tip that a white male wearing a purple shirt was
seen with a gun.

DISCUSSION
Appellant asserts that I erred when I failed to grant his motion to suppress evidence. Appellant contends that the evidence of a

gun should have been suppressed because the police conducted an unlawful search of his person following a report by an anony-
mous tipster who allegedly observed him in possession of a gun at the playground of a community recreation center. While I con-
cede that appellant’s argument has merit, I submit that given the facts of this case, the police conducted a lawful search of appel-
lant’s person.

The hearing on the motion to suppress evidence was held on August 5, 2010. Assistant District Attorney William Petulla repre-
sented the Commonwealth and Assistant Public Defender Sammy Sugiura represented appellant, J.D. At this hearing, Mr. Petulla
called Pittsburgh Police Detective Tim McConkey to testify as to the events that led to the search of appellant. Officer McConkey
testified that he had served eighteen years with the Pittsburgh Police Department with five years prior experience with the Secret
Service Uniform Division. (H.T. 5)1 Officer McConkey stated that on June 17, 2010, he was assigned to patrol the Brookline
Recreational Center. The recreational center was showing movies that night to the community. Officer McConkey stated that he was
sitting in a patrol car located in the lower parking lot of the recreational Center when an “older” female approached the car.
According to Officer McConkey, the woman reported that she had observed a white male wearing a purple shirt in possession of a
gun in the playground. (H.T. 6) She told Officer McConkey that this male and his friends had left the playground and were walking
towards one of the upper ball fields. (H.T. 7) Officer McConkey testified that he drove his marked police vehicle to the upper ball
field where he observed three white males who were just sitting down on a set of bleachers. One of the young men was wearing pur-
ple shirt. (H.T. 7) He did not observe any other individuals in the area that fit the description of the person described by the woman.
Officer McConkey stated that he exited his patrol vehicle and approached the young man wearing the purple shirt—appellant, J.D.
Officer McConkey told appellant that someone had seen him with a gun and asked appellant if he had a gun. Appellant denied hav-
ing a gun on his person. Officer McConkey stated, that during this exchange, he was positioned on the right side of appellant and
that as appellant turned away from him, he observed a slight bulge in appellant’s waistband. Specifically, Detective McConkey
described the bulge as “a slight protrusion from his [appellant’s] waist that would be out of the ordinary for somebody not carrying
a firearm.” (H.T. 8) Officer McConkey testified that he then patted down appellant and felt what he believed to be the butt of a
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firearm. He then escorted appellant from the bleachers and placed him on the ground where Officer McConkey retrieved an H & K
nine-millimeter firearm from appellant’s waistband—in the exact area where he had observed the bulge. (H.T. 8)

Appellant contends that under both Article 1, Section 8 of the Pennsylvania Constitution and the Fourth Amendment of the
United States Constitution, that I should have suppressed the evidence against him because the firearm was obtained as a result
of an illegal search.

There are three levels of recognized interaction between the police and the citizenry. The first level of interaction is the “mere
encounter” or request for information, which needs not be supported by any level of suspicion, but carries no official compulsion
to stop or respond. The second level is an “investigative detention” that must be supported by reasonable suspicion and subjects a
suspect to a stop and period of detention, but does not involve such coercive conditions as to constitute the functional equivalent
of arrest. And finally, the third level is an arrest or “custodial detention”, which must be supported by probable cause.
Commonwealth v. Stevenson, 893 A.2d 759, 770(Pa.Super. 2006)

A police encounter becomes an arrest when, under the totality of the circumstances, the detention becomes so coercive that it
is the functional equivalent of an arrest. The numerous factors used to determine whether a detention has evolved into an arrest
include the cause for the detention, the length of the detention, the location of the detention, whether the suspect was transported
against his or her will, whether physical restraints were used, whether the police used or threatened force, and the character of
the investigative methods used to confirm or dispel the suspicions of the police. Id., 894 A.2d at 770.

Recently, our Supreme Court held that an investigative detention, but not a custodial detention, occurs when (1) a police offi-
cer stops a citizen fitting the description of a suspect to a crime; (2) asks the citizen whether he is in possession of any contraband
(weapons, drugs, etc.); (3) tells the citizen that, for the safety of both the officer and the citizen, he will perform a pat down search
to ensure that the citizen has no weapons; and (4) asks a “moderate number of questions” about the alleged crime. Commonwealth
v. Pakacki, 587 Pa. 511, 901 A.2d 983, 988 (2006). During the investigatory stop in Pakacki, the officer frisked the pedestrian,
detected the odor of marijuana about the pedestrian, and felt an object in the pedestrian’s pocket that the officer, based upon his
professional experience, suspected was a marijuana pipe. The officer asked the pedestrian what the object was, to which the pedes-
trian replied: “[I]t is a pipe.” Id., at 985. The pedestrian was then placed under arrest.

It is well-established that “[t]he officer need not be absolutely certain that the individual is armed; the issue is whether a rea-
sonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger.” Terry,
supra; Commonwealth v. Kondash, 808 A.2d 943, 948 (Pa.Super. 2002).

Appellant argues that the pat down performed on him was unlawful and all the evidence seized and used against him flowed
from the illegal seizure thus mandating the charges against him be dismissed. During argument at the suppression hearing,
defense counsel relied on Commonwealth v. Wimbush, 561 Pa. 368, 750 A.2d 807 (2000) and Commonwealth v. Kue, 547 Pa. 668,
692 A.2d 1076, (1997) in support of his argument. In his Concise Statement of Matters Complained of on Appeal, appellant also
cites the cases of Florida v. J.L., 529 U.S. 266 (2000); Commonwealth v. Jackson, 548 Pa. 484, 698 A.2d 571 (1997); Commonwealth
v. Hawkins, 547 Pa. 652, 692 A.2d 1068, (1997); Commonwealth v. Albert, 767 A.2d 549 (Pa. Super 2001); and Commonwealth v.
Hayward, 756 A.2d 23 (Pa. Super 2000) in support of his position. I considered the facts in the above cases and found that all of the
cases had a common fact pattern: an anonymous tip suggesting criminal activity that led to the stop and the search of an individ-
ual by the police and a search that produced either drug contraband or a firearm.

In all of the above cited cases, the appellate courts ruled that the investigatory detentions of the defendants were invalid
because the anonymous tips and other purported corroborating evidence did not create a reasonable suspicion that the defendants
were engaged in criminal activity.

In consideration of the cases, I found the cases of Commonwealth v. Kue, 547 Pa. 668, 692 A.2d 1076, (1997) and Florida v. J.L.,
529 U.S. 266 (2000) most analogous with the facts of the instant case.

In Commonwealth v. Kue, a Philadelphia police officer received a radio dispatch that an Asian male wearing a striped shirt at
a certain intersection was armed with a gun. The officer arrived at the intersection within three minutes of having received the
call and observed four Asian males standing on the road. The men spoke quickly to each other and looked around in different direc-
tions. The officers stopped and frisked the men. Kue, one of the three men not wearing a striped shirt was found in possession of
a .25 caliber handgun in his waistband and was arrested.

Our Pennsylvania State Supreme Court held that

“As we held in Commonwealth v. Hawkins, 547 Pa. 652, 692 A.2d 1068 (1997), also decided today, in order for police to act
on an anonymous tip, the Terry requirement of reasonable suspicion of criminal activity must still be satisfied and must
be independent of the telephone tip itself. Here, there was no independent reason to believe that criminal conduct was
afoot, and the police officer, therefore, had no reason to search anyone, whether it was the man with the striped shirt or
his companions.

In the case of Florida v. J.L., 529 U.S. 266 (2000) an anonymous caller reported to the Miami-Dade Police that a young black
male, wearing a plaid shirt and carrying a gun was standing at a particular bus stop. Upon their arrival at the bus stop, the police
observed three black males, one of whom was wearing a plaid shirt. At the time of the initial encounter, the police did not have a
reason to suspect that any of the three men were engaged in criminal activity nor did the officers observe any unusual movements.
Defendant, J.L. was frisked by one of the officers where a gun was found and seized from his pocket. J.L. was arrested and charged
with illegal possession of a firearm by a minor. J.L. filed a motion to suppress the evidence; as such it was fruit of an unlawful
search. The trial court granted his motion to suppress. On appeal to the intermediate appellate court, the order granting the motion
to suppress was reversed. The Supreme Court of Florida reversed the decision of the intermediate appellate court and held the
search of J.L. to be invalid under the Fourth Amendment of the United States Constitution.

In making its ruling the Unites States Supreme Court affirmed the Florida Court’s decision and based its reasoning from the
ruling in Terry v. Ohio that held

“An anonymous tip that a person is carrying a gun is not, without more, sufficient to justify a police officer’s stop and frisk
of that person. An officer, for protection of himself and others, may conduct a carefully limited search for weapons in the
outer clothing of persons engaged in unusual conduct where, inter alia, the officer reasonably concludes in light of his
experience that criminal activity may be afoot and that the person in question may be armed and presently dangerous.”
Terry v. Ohio, 392 U.S. 1, 30, 88 S.Ct. 1868, 20 L.Ed.2d 889.



page 142 volume 159  no.  7

After considering the testimony of the witness and arguments of counsel, I found that the Officer McConkey was an experienced
officer who possessed well over 22 years of police experience. On June 17, 2010, Officer McConkey received a report from an
unknown female that a white male wearing a purple shirt was in possession of a gun. The individual and two other companions
were headed towards the upper baseball park. Because of the serious nature of a gun in a playground area, I also found that Officer
McConkey was authorized to investigate the report by the female. In fact, in consideration of the public safety, I found he was duty
bound to do so.

After reaching the upper baseball field where the female reported the suspect was headed, Officer McConkey spotted a person
wearing a purple shirt accompanied by two other companions. The group of young men was sitting down on a set of bleachers and
Officer McConkey did not observe any criminal activity. Officer McConkey approached appellant and informed appellant that he
had received a report that he was in possession of a gun and asked appellant if this was true. Appellant denied having a gun. During
this conversation (mere encounter), Officer McConkey did not restrain appellant or touch him in any manner while speaking with
appellant. At some point during the conversation with appellant, I found Officer McConkey’s testimony that he observed a slight
bulge and/or protrusion from appellant’s waist and that the bulge indicated to him, that appellant was, in fact, in possession of a gun.

I also found that Officer McConkey made his decision to frisk appellant for his own personal safety based on his independent
observation of the “slight bulge” in appellant’s waistband. The “bulge” in conjunction with the earlier “face to face” report by the
lady in the park, who described the person carrying a fun as a white male wearing a purple shirt, corroborated his belief that the
bulge inside appellant’s waistband was a gun and that appellant was, in fact, the man described by the unidentified woman.
Accordingly, I found that Officer McConkey had reasonable suspicion to conduct a safety pat down on appellant. This search was
unquestionably done not just of the safety of the officer but also for the safety of the children and adults in the playground. In other
words, once the officer determined that appellant was the man described by the woman and once the officer, based upon him own
observations, determined that appellant was in possession of a gun, the issue of the safety of the community left him with no other
choice than the one he made. This is what distinguishes this case from the cases cited above. Accordingly, I found that the officer
lawfully seized the gun and I denied appellant’s motion to suppress evidence.

CONCLUSION
For the reasons set forth above, the motion to suppress evidence was properly denied in this case. The adjudication of delin-

quency and the disposition should be affirmed.
BY THE COURT:
/s/Clark, J.

1 The letters H.T. followed by numbers refer to pages of the transcript of the testimony of the hearing on August 5, 2010.

Joseph Bellisario v. Zoning Board of Adjustment of the City of Pittsburgh,
and City of Pittsburgh and Christina H. Cole

Res Judicata—Special Exception—Nonconforming Use Expansion

No. S.A. 10-000593. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—January 25, 2010.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with a legal-

ly nonconforming auto body shop located in Oakland at 3750 Childs Street, Pittsburgh, PA 15213. Appellant, Joseph Bellasario, has
used the Property as an auto body ship since approximately 1982. The Property is located in an R1A-H District. Appellant sought
a special exception and variances for a rear yard setback and for an interior yard setback to add onto the building. Specifically, he
proposed a 730 square foot, one-story garage extension to the existing structure, to be built over a parking lot, which is already
used in connection with the auto body shop. Neighboring property owner Christina Cole (“Intervenor”) has intervened in this mat-
ter. A hearing was held on January 7, 2010. The Board concluded that because there is neither an increase in the degree of non-
conformity nor an increase in the total lot area devoted to the nonconforming use, the Application would be permitted. However,
the Board denied it on the basis of res judicata. It is from that decision that Appellant appeals.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The current Application is Appellant’s third attempt at expanding his auto body shop. In 1988, he applied for a variance to
enlarge the auto body shop by 996 square feet. Intervenor Cole and other neighbors opposed that request. The Board granted the
request. This was Appellant’s first nonconforming use expansion and it exceeded the 25% limitation allowance pursuant to §
921.02.A.1(a)(1) of the Code of Ordinances for the City of Pittsburgh (“Code”). In 1993, Appellant again sought to enlarge the size
of the auto body shop. The Board granted the Application but the Honorable James J. McLean reversed the Board finding that the
Code barred any further expansion of the auto body shop because he had already exceeded the 25% limitation with the first exten-
sion. In the current Application, Appellant seeks a special exception and a variance for a rear yard setback under § 916.02.A.1(b).
The Code requires a 15 foot rear yard setback and Appellant’s plan provides for a 7.52 foot rear yard setback. He also seeks a vari-
ance for an interior yard setback under § 916.02.A.1(b). The Code requires a 15 foot interior yard setback and Appellant’s plan pro-
vides only a five foot interior yard setback.

The Board erred in finding that res judicata bars the Appellant’s current Application. In their April 8, 2010 Decision, they stat-
ed that the Court of Common Pleas had “already litigated a request for a similar, if not identical, expansion and had denied.” They
further determined that Appellant seeks the “same extension as originally requested in 1993: a one-story 730 square foot exten-
sion to the southeasterly side of the Subject Property…”
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The doctrine of res judicata is applied sparingly to zoning cases. Harrington v. Zoning Hearing Board of East Vincent Township,
543 A.2d 226, 228 (Pa. Cmwlth. 1988). However, res judicata does not apply when, as in the instant case, a new theory has been
raised. Id. at 228. In his current Application, Appellant claims that the entire lot (and not just the building) holds a nonconforming
use. The prior Applications raised different theories and therefore res judicata does not apply. Furthermore, since the Appellant
filed the previous Applications, the relevant portions of the Code have been changed. Specifically, the old provision applied to “exten-
sions and additions to the structure” and prohibited such where the “aggregate floor area … exceeds twenty-five percent (25%) of
the gross floor area of the structure.” The current provision applies to expansions “in the floor area or lot coverage of a nonconform-
ing use.” Therefore, because the prior decision applied and interpreted a different ordinance and relies on a different theory, it can
not bar the instant Application. Therefore, the Board erred in finding that res judicata bars the Appellant’s current Application.

The Board correctly determined that Appellant’s proposed plan does not expand the nonconforming use or increase the nature
or degree of nonconformity. Section 921.02.A.2 permits any expansion or remodeling of “a structure which contains a nonconform-
ing use” subject to § 921.02.A.1. Section 921.02.A.1 specifies that a nonconforming use may not be expanded to occupy an addition-
al structure or portions of a lot without a special exception. Then, § 921.02.A.1(a) places a percentage-based limitation on enlarge-
ments. However, the Board reasoned that because the proposal places a garage over a parking lot already used as part of the auto
body shop, the total area of the nonconforming use remains unchanged.

The Board concluded that § 921.03.D.1 dealing with nonconforming structures governs the Appellants proposal. That sec-
tion states:

A nonconforming structure may be enlarged, expanded or extended, in compliance with all applicable regulations of
this Code, unless the enlargement, expansion or extension has the effect of increasing the degree of nonconformity or
making a use or structure nonconforming in any other respect.

§ 921.03.D.1

The Board found that there was no increase in the nonconformity under § 921.03.D.1 because adding a garage to the lot does not
change the total area devoted to the nonconforming use.

Based upon the foregoing Opinion, the Board correctly concluded that the Appellant’s proposed expansion does not expand the
nonconforming use or increase the nature or degree of nonconformity. However, they erred in finding that res judicata bars the
Appellant’s current Application. Therefore, the Board’s decision is reversed as to the finding that res judicata bars the Appellant’s
Application and it is granted.

ORDER OF COURT
AND NOW, this 25th day of January, 2011, based upon the foregoing Opinion, the Board correctly concluded that the Appellant’s

proposed expansion does not expand the nonconforming use or increase the nature or degree of nonconformity. However, they
erred in finding that res judicata bars the Appellant’s current Application. The Board’s decision is reversed as to the finding that
res judicata bars the Appellant’s Application. The requested special exception is granted pursuant to the reasons set forth by the
Zoning Board of Adjustment.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Terrell Lamont Childs

Suppression—Hearsay—Recusal—1st Degree Murder

No. CC 200800620. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 27, 2011.

OPINION
PROCEDURAL HISTORY

On April 27, 2009, following a jury trial that began on April 22, 2009, Appellant was adjudged guilty of Criminal Homicide,
Murder in the First Degree, 18 Pa.C.S. § 2502(a), Criminal Homicide, Murder in the Third Degree, 18 Pa.C.S. § 2502(c), and
Carrying a Firearm without a License, 18 Pa.C.S. § 6106(a)(1). On August 6, 2009 this Court imposed a sentence of life without
parole for the First Degree Murder conviction, and three to six years imprisonment for the conviction for Carrying a Firearm with-
out a License.1 The sentences were imposed to run consecutively. Appellant did not file post-sentence motions, however, he filed a
timely Notice of Appeal to the Superior Court of Pennsylvania on September 1, 2009. On October 7, 2009, pursuant to this Court’s
order, Appellant filed a Rule 1925(b) Concise Statement of Errors Complained of on Appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant lists eight issues within his concise statement. This Court has clarified the claims as follows:

I. The trial court erred in denying Appellant’s Pre-Trial Omnibus motion seeking the suppression of pre-trial state-
ments made in violation of an agreement between Appellant’s counsel and detectives not to question Appellant without
the presence of counsel.

II. The trial court erred in excluding the statement/admission made to Chris Green by Gary Adams that he (Adams)
shot the victim, Jibreel Scott.

III. The trial court erred in allowing the introduction of phone calls made by Brandon Alton from the Allegheny County
Jail, where he was housed with Appellant, wherein Brandon Alton attempted to influence the testimony of his brother,
Kevin Alton, a prosecution witness against Appellant.
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IV. The trial court erred in allowing the testimony to be offered by Detective James McGee concerning various calls made
by Appellant to LaCole Allen that allegedly demonstrated an attempt by Appellant to influence the testimony of Kevin Alton.

V. The trial court erred in denying Appellant’s motion to recuse itself on the basis on the existence of an appearance of
impropriety.

VI. The above errors by the trial court resulted in the denial of Appellant’s right to a fair and impartial trial, in violation
of his right to due process guaranteed by the United States Constitution and the Constitution of the Commonwealth of
Pennsylvania.

VII. The verdict rendered was against the weight of the evidence.

VIII. The evidence was insufficient to sustain Appellant’s conviction for criminal homicide, particularly as to
identification of Appellant as the perpetrator of the homicide.

FINDINGS OF FACT
At approximately 8:30 a.m. on April 19, 2007, on a Smithfield Street sidewalk between Fourth Avenue and Forbes Avenue in

Downtown Pittsburgh, Appellant shot the victim, Jibreel Scott, five times in his torso. Trial Transcript April 21-27, 2009 at 206-08,
214, 220, 228-29, 239, 256, 266, 270, 278, 280-81, 291-92, 298, 363, 367, 378-79, 383, 398, 406, 456, 544, 567, 777 (hereafter “T.T.”).
Jibreel Scott was the brother of Obataiye Scott, an individual who was suspected and subsequently pled guilty in 2008 to killing
Appellant’s brother, Jerome Childs. (T.T. 485, 488, 492-94, 543-45, 551-52.) Jerome Childs had been shot and killed at a bar in the
Hill District section of the City of Pittsburgh on April 11, 2007, one week before the Jibreel Scott shooting. (T.T. 488, 491, 544.)

Shortly before Jibreel Scott was shot, Appellant, an African-American male, exited a stolen blue Subaru with Pennsylvania reg-
istration GMC-0958 that was parked on Fourth Avenue. (T.T. 212, 224-25, 282-83, 286, 305, 310, 354, 360, 373, 379, 381, 388, 
400-01, 413, 424-25, 575.) He was wearing a hoody, a long black trench coat, and black gloves. (T.T. 210-12, 218-19, 222-24, 232-33,
249, 280, 287, 289, 296, 317, 322, 328, 342-44, 354-55, 369, 380-81, 387, 391, 395-96, 404-05, 410, 412, 576, 605, 611, 622.) He dis-
guised his features by wearing a dark dreadlocks wig and a false beard. (T.T. 284-86, 288-89, 296-97, 315, 321-22, 329, 343, 394-95,
397, 575-76, 583, 606, 622-23.) He walked from Fourth Avenue and turned right onto Smithfield Street where he confronted Kevin
Alton, who was making a telephone call from a phone booth on Smithfield Street. (T.T. 213, 220, 280-81, 297-98.) Appellant
approached the left side of Mr. Alton, seized him by the front of his coat, and pointed a gun in his face. (T.T. 572-73, 575, 581-82,
584, 596, 600-03, 615, 624.) After looking at him for a few seconds, Appellant released Mr. Alton, stating, “My bad, young’n. This
ain’t for you.” (T.T. 573, 606-07.)

Minutes later, and a few feet from his confrontation with Mr. Alton, Appellant encountered Jibreel Scott, who was walking on
Smithfield Street. Appellant confronted Scott and shot him once, and Scott fell to the ground. (T.T. 230, 239, 402, 574, 612-13.)
Appellant then grasped Mr. Scott by his collar, bent over him, and fired several additional shots into his torso. (T.T. 210, 230-32,
234, 243, 247-48, 250, 328, 341, 378, 386, 402.) Immediately afterwards, with the gun still in his hand, Appellant fled back down
Smithfield Street to Fourth Avenue where he had parked the Subaru, entered it, and drove up Fourth Avenue. (T.T. 231, 286-87,
301, 303, 339-40, 342, 353, 381, 387-88.)

Nine spent shell casings and several bullet fragments were recovered near the scene of the shooting. (T.T. 458-60, 461-63, 465.)
All the casings and bullet fragments found at the scene, as well as two other .40 caliber bullets, one collected at the hospital and
one at autopsy, matched each other and were all discharged from one firearm, a .40 caliber semiautomatic pistol. (T.T. 522, 672-77,
683, 688.) 

On April 20, 2007, the morning following the shooting, police recovered a fake beard, two dreadlocks wigs, a right-handed, black
batting type glove, and a black trench coat, which were scattered near a dumpster in a parking lot at 3443 Ward Street, in the
Oakland section of the City of Pittsburgh. (T.T. 429-31, 434-38, 470-71, 474.) DNA samples were taken from the glove, the mouth
area and ear straps of the beard, and one of the wigs, and the results were compared to reference samples from Appellant and Gary
Adams.2 (T.T. 648-49, 692, 702-04, 708.) The mouth area of the beard provided a single DNA source. (T.T. 748.) Appellant was the
person who contributed the DNA that was found on the mouth area of the beard.3 (T.T. 763-64.) The ear straps of the beard and the
glove both yielded mixed DNA samples of two or more individuals, and the dreadlocks wig was a mixture of three or more indi-
viduals.4 (T.T. 752-53.) Gunshot residue was found on both sleeves of the coat, as well as on the glove. (T.T. 711-12.)

In the early evening of April 23, 2007, on Ophelia Street in the South Oakland section of the City of Pittsburgh, police recovered
the blue Subaru Sports Edition WRX, with Pennsylvania license plate GMC-0958, which had been reported stolen by its owner. (T.T.
418-22.) The Subaru was found .6 miles from where the wigs, beard, and other items were found, and 2.9 miles from where the
shooting on Smithfield Street took place. (T.T. 497-98.) A rust brown colored propylene fiber lifted from the driver’s seat of the
Subaru was consistent with propylene fiber from the beard. (T.T. 642.) A brown colored wool fiber lifted from the front passenger
seat of that vehicle was consistent with fibers from one of the dreadlocks wigs. (T.T. 648.)

On April 26, 2007, one week after the shooting, the victim, Jibreel Scott, was pronounced dead at Mercy Hospital. (T.T. 476.) He
died as a result of multiple gunshot wounds of the torso, and the manner of death was homicide. (T.T. 264, 266.)

DISCUSSION

I.
Appellant initially argues that the trial court erred in denying Appellant’s Pre-Trial Omnibus motion seeking the suppression

of pre-trial statements made in violation of an agreement between Appellant’s counsel and detectives not to question Appellant
without the presence of counsel. This issue is meritless.

Recently, the Supreme Court of Pennsylvania reiterated the standard of review that an appeals court applies when reviewing
the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the evidence
of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context
of the record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by
these findings and may reverse only if the court’s legal conclusions are erroneous.
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Commonwealth v. Jones, 988 A.2d 649, 654 (Pa. 2010).

In ruling on Appellant’s motion to suppress, this Court made the following findings of fact and conclusions of law: (1) on October
19, 2007 a search warrant was secured by the City of Pittsburgh homicide detectives to obtain a buccal swab from Appellant
regarding the investigation of the death of Jibreel Scott; (2) City of Pittsburgh homicide detective Hal Bolin, contacted or attempt-
ed to contact Appellant, and subsequently talked with Fred Rabner, counsel for Appellant, to arrange for Appellant to appear at
the police headquarters on October 20, 2007 to voluntarily submit to the buccal swab; (3) at that point there existed between
defense counsel and Detective Bolin an agreement that no questioning of Appellant would occur; (4) when Appellant voluntarily
presented himself to give the buccal sample, consistent with the agreement between the parties, he was not questioned; (5) on
December 3, 2007, at approximately 9:20 a.m., Appellant was taken into custody by Detective James McGee pursuant to an arrest
warrant, and transported to the Homicide Division headquarters; (6) Detective McGee, having no knowledge of the agreement that
Mr. Rabner believed was in place, did not contact Mr. Rabner; (7) at 9:30 a.m. Appellant was read his Miranda warnings and he
executed that Miranda form and agreed to speak to the police officers concerning the homicide of Jibreel Scott; (8) at that time
Appellant was not under the influence of any drugs or alcohol, he was fully possessed of his faculties, and he did not mention any-
thing regarding an original agreement or understanding that the police were not to speak with him; (9) during the interview, which
continued over the course of the next several hours, Appellant made a statement which may be perceived as inculpatory in the con-
text of events that the Commonwealth was attempting to admit into evidence in the matter; (10) the agreement in place between
Detective Bolin and Mr. Rabner on October 20, 2007 not to question Appellant was honored; (11) there was no agreement between
the parties that extended beyond the date of October 20, 2007; and (12) Appellant waived his right to counsel and gave a voluntary
statement on December 3, 2007, the date of his arrest. (T.T. 99-102.)

Based on these findings of fact and conclusions of law, this Court denied Appellant’s motion to suppress the statements he made
subsequent to his arrest on December 3, 2007. (T.T. 102.) See generally, Commonwealth v. Romine, 682 A.2d 1296, 1302 (Pa. Super.
1996) (the Fifth Amendment right to counsel cannot be invoked anticipatorily outside of the context of custodial interrogation).

Accordingly, Appellant’s claim as to this issue is meritless.

II.
Appellant next argues that the trial court erred in excluding the statement/admission made to Chris Green by Gary Adams 

that he (Adams) shot the victim, Jibreel Scott. This issue is without merit.
The statement Appellant sought to admit into evidence was contained in police reports that documented interviews with Chris

Green, who was kidnapped and shot the day after the Jibreel Scott shooting. In these interviews Mr. Green related to police that
at approximately 9:00 a.m. on the same morning Jibreel Scott was shot, Gary “Gino” Adams asked him to assist in disposing of the
gun he (Adams) used when he shot Scott in downtown Pittsburgh. (Pre-trial Defense Ex. A at 1, 4.) Appellant asserts that the state-
ment by Gary Adams to Chris Green that, “he [Adams] was the guy who shot ‘Jibreel’ in the downtown area” was admissible: (a)
pursuant to Rule 803(2) of the Pennsylvania Rules of Evidence as an excited utterance; (b) pursuant to Rule 803(3) of the
Pennsylvania Rules of Evidence as a statement of the declarant’s then existing mental, emotional, or physical condition; and (c)
pursuant to Rule 804(b)(3) of the Pennsylvania Rules of Evidence as a statement against penal interest.

The law is well-established in Pennsylvania that

[t]he admissibility of evidence is a matter for the discretion of the trial court and a ruling thereon will be reversed on
appeal only upon a showing that the trial court committed an abuse of discretion. “An abuse of discretion may not be found
merely because an appellate court might have reached a different conclusion, but requires a result of manifest unreason-
ableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.”

Commonwealth v. Sherwood, 982 A.2d 483, 495 (Pa. 2009) (quoting Commonwealth v. Dillon, 925 A.2d 131, 136 (Pa. 2007)) (inter-
nal citations omitted).

A. Excited Utterance Hearsay Exception
Pursuant to Rule 803(2) of the Pennsylvania Rules of Evidence, “[a] statement relating to a startling event or condition made

while the declarant was under the stress of excitement caused by the event or condition” is not excluded by the hearsay rule.
Pa.R.E. 803(2). The Supreme Court of Pennsylvania further defined an excited utterance as:

A spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused
by some unexpected and shocking occurrence, which that person had just participated in or closely witnessed, and made
in reference to some phase of that occurrence which he perceived, and this declaration must be made so near the occur-
rence both in time and place as to exclude the likelihood of its having emanated in whole or in part from his reflective
faculties.

Commonwealth v. Wholaver, 989 A.2d 883, 906 (Pa. 2010) (quoting Commonwealth v. Jones, 912 A.2d 268, 282 (2006)). Regardless
of the lapse in time between a declaration and the shocking occurrence, the crucial question is whether, “the nervous excitement
continue[d] to dominate while the reflective processes remain[ed] in abeyance.” Wholaver, 989 A.2d at 907 (quoting Pa.R.E. 803(2)
comment).

Here, in excluding the statement Gary “Gino” Adams made to Chris Green, this Court determined that his statement was not a
spontaneous reaction to the shooting of Jibreel Scott, “but rather by this juncture the reflective faculties of Gino were operative as
evidenced by the fact that he traveled from the scene itself and contemplated the disposing of the weapon.” (T.T. 129.) Specifically,
this Court found that Mr. Adams’ declaration did not qualify as an excited utterance, because if Mr. Adams had shot Jibreel Scott
then, “by virtue of his conduct, fleeing the scene and going to a friend’s house and contemplating disposal of the weapon, by that
juncture that his faculties kicked in and he was not subject to the overpowering emotion of the event itself.” (T.T. 136.) Wholaver,
989 A.2d at 907 (no abuse of discretion where trial court ruled that five to ten minutes was sufficient time for the appellant to have
engaged in reflective thought, even if, as he asserted, he actually first glimpsed bodies of his deceased family through the window);
Commonwealth v. Zukauskas, 462 A.2d 236, 237 (Pa. 1983) (conversation approximately forty-five minutes after struggle that
resulted in the victim’s death, left room for inventive forces and was the antithesis of unreflective spontaneity).

B. State of Mind Hearsay Exception
Pursuant to Rule 803(3) of the Pennsylvania Rules of Evidence, sometimes referred to as the “state of mind” exception to the
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hearsay rule, “[a] statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition, such as intent,
plan, motive, design, mental feeling, pain, and bodily health” is not excluded by the hearsay rule. Pa.R.E. 803(2), and Comment. In
addressing this hearsay exception, the Supreme Court of Pennsylvania stated:

Pursuant to the state of mind hearsay exception, where a declarant’s out-of-court statements demonstrate her state of
mind, are made in a natural manner, and are material and relevant, they are admissible pursuant to the exception. Out-
of-court declarations that fall within the state of mind hearsay exception are still subject to general evidentiary rules
governing competency and relevancy. Accordingly, whatever purpose the statement is offered for, be it to show the
declarant’s intention, familiarity, or sanity, that purpose must be a “factor in issue,” that is, relevant.

Commonwealth v. Laich, 777 A.2d 1057, 1060-61 (Pa. 2001) (internal citations omitted). The Pennsylvania Supreme Court also has
concluded that, “statements offered as evidence of a declarant’s state of mind may not be admitted for their truth.” Commonwealth
v. Moore, 937 A.2d 1062, 1071 (Pa. 2007)

In the instant case, Appellant argues that Gary Adams’ statement to Chris Green should have been admitted by the trial court
as evidence of motive. Presumably, the statement Appellant refers to is Adams’ statement to Chris Green that the victim, Jibreel
Scott, was involved in the shooting of his cousin, BJ, who was shot fourteen times. (Pre-trial Defense Ex. A at 2, 4.) Although this
statement may demonstrate that Gary Adams had a motive for killing Jibreel Scott, it is not relevant to demonstrate Appellant’s
motive for killing Scott. Rather, the statement only becomes relevant when it is considered for the truth of the matter asserted.
Accordingly, Adams’ statement does not qualify for admission as a state-of-mind exception to the hearsay rule. Moore, 937 A.2d at
1073 (trial court erred in admitting hearsay testimony concerning the defendant’s intimidation and bullying of the victim where it
was plainly relevant to his motive only to the degree that the hearsay statements were true); Commonwealth v. Thornton, 431 A.2d
248, 251 (Pa. 1981) (trial court erroneously admitted testimony of a declarant’s hearsay statement under the state of mind excep-
tion, where the declarant’s state of mind was not a matter at issue in the case, but his statement became relevant to the issue of
the defendant’s intent to kill when it was considered for the truth of the matter).

C. Declaration Against Penal Interests Hearsay Exception
Pursuant to Rule 804(b)(3) of the Pennsylvania Rules of Evidence, “[i]n a criminal case, a statement tending to expose the

declarant to criminal liability is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the
statement.” Pa.R.E. 804(b)(3). See Commonwealth v. Bracero, 528 A.2d 936, 941 (Pa. 1987) (per Larsen, J., with three Justices con-
curring and one Justice concurring in the result). The Superior Court of Pennsylvania, addressing the requirements for the admis-
sion of declarations against penal interest, stated:

Public policy, the fundamental principles of fairness and due process of law require the admission of declarations against
penal interest where it can be determined that those statements: (1) exculpate the defendant from the crime for which he
is charged; (2) are inherently trustworthy in that they are written or orally made to reliable persons of authority or those
having adverse interest to the declarant; and, that they are made pre-trial or during the trial itself.

Commonwealth v. Hackett, 307 A.2d 334, 338 (Pa. Super. 1973).

Here, in ruling that Gary Adams statement to Kevin Green was inadmissible hearsay, this Court found, pursuant to Hackett,
supra, that the statement against interest exception did not apply because it was not made to a reliable person of authority or a
person having an adverse interest to the declarant, Mr. Adams. (T.T. 129, 135.) Commonwealth v. Yarris, 731 A.2d 581, 590-92 (Pa.
1999) (statement to witness in which third-party admitted to killing for which defendant was charged was inadmissible hearsay
where no corroborating circumstances were present to indicate the trustworthiness of the statement); Bracero, 528 A.2d at 366-67
(no error where trial court concluded that statements admitting to robbery made by declarant to a witness were not made under
circumstances that provide the required assurance of reliability and were, therefore, inadmissible) (plurality); Commonwealth v.
Thomas, 908 A.2d 351, 354-55 (Pa. Super. 2006) (declaration made before and in privy with the defense only, although signed sub-
ject to penalty of perjury, lacked the “conventional indicia of reliability” necessary for the admissibility of a hearsay statement).

This Court also found that Mr. Adams’ statement lacked specific facts about the shooting that would demonstrate its 
reliability. (T.T. 129.) Commonwealth v. Hutchinson, 434 A.2d 740, 745 (Pa. Super. 1981) (only those admissions containing specif-
ic incriminating facts fall within the declaration against penal interest exception to the hearsay rule).

Accordingly, Appellant’s claim as to this issue is without merit.

III.
Appellant also argues that the trial court erred in allowing the introduction of phone calls made by Brandon Alton from the

Allegheny County Jail, where he was housed with Appellant, wherein Brandon Alton attempted to influence the testimony of his
brother, Kevin Alton, a prosecution witness against Appellant. This issue is meritless.

The standard of review for the admissibility of evidence as set forth in Issue II is incorporated by reference for purposes of this
discussion. Commonwealth v. Sherwood, supra.

The telephone calls at issue were made from the Allegheny County Jail by Brandon Alton to his mother on January 13, 2008,
and discussed “K.K.” getting money from a girl to get Brandon out of jail, as well as Kevin Alton getting in touch with “Slum’s
[Appellant’s] girl.”5 (Commw. Exs. 26 and 27.) This Court admitted these telephone calls into evidence pursuant to Rule 803(25)(E)
of the Pennsylvania Rules of Evidence. This rule provides that statements by a co-conspirator of a party during the course and in
furtherance of the conspiracy, if offered against the party, are not excluded by the hearsay rule, even though the declarant is avail-
able as a witness. Pa.R.E. 803(25)(E). In admitting the phone calls, this Court found that Brandon Alton and his mother were part
of a conspiracy to influence or intimidate Kevin Alton into not testifying or giving false or misleading testimony, and thus the tele-
phone calls between them were admissible under Rule 803(25)(E). (T.T. 102-03.)

Nevertheless, Appellant argues that the telephone calls should not have been admitted into evidence because the prejudicial
effect of the calls clearly outweighed their probative value. Pursuant to Rule 403 of the Pennsylvania Rules of Evidence,
“[a]lthough relevant, evidence may be excluded if its probative value is outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evi-
dence.” Pa.R.E. 403.

Here, the telephone calls between Brandon Alton and his mother were probative of Appellant’s attempt to influence or intimi-
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date Kevin Alton into not testifying or giving false or misleading testimony. The law in Pennsylvania is well-established that, “any
attempt by a defendant to interfere with a witness’s testimony is admissible to show a defendant’s consciousness of guilt.”
Commonwealth v. Johnson, 838 A.2d 663, 680 (Pa. 2003). Thus, any perceived prejudice to Appellant was outweighed by the pro-
bative value of testimony evidencing Appellant’s consciousness of guilt. Commonwealth v. Goldblum, 447 A.2d 234, 243 (Pa. 1982)
(trial court did not abuse its discretion in admitting testimony of defendant’s conduct evidencing his consciousness of guilt because
it was directly related to the crimes and issues on trial, and its probative value warranted its admission).

Consequently, this issue is meritless.

IV.
Appellant further argues that the trial court erred in allowing the testimony to be offered by Detective James McGee concern-

ing various telephone calls made by Appellant to LaCole Allen, which were admitted into evidence and played for the jury, and that
allegedly demonstrated an attempt by Appellant to influence the testimony of Kevin Alton.6 This issue is waived.

Pursuant to Rule 302 of the Pennsylvania Rules of Appellate Procedure, “Issues not raised in the lower court are waived and
cannot be raised for the first time on appeal. Pa.R.A.P. 302(a). In interpreting Rule 302, the Supreme Court of Pennsylvania has
declared that “issues are preserved when objections are made timely to the error or offense.” Commonwealth v. Baumhammers,
960 A.2d 59, 73 (Pa. 2008).

Review of the record in the instant case reveals that Appellant did not object to the testimony initially offered by Detective
McGee regarding recordings of telephone calls made from the Allegheny County Jail by Appellant to LaCole Allen.7 (T.T. 498-500.)
This failure to lodge a contemporaneous objection precludes Appellant from now appealing its admission. Baumhammers, 960 A.2d
at 73 (those issues where Appellant failed to assert a timely objection were considered waived by the court); Commonwealth v.
Melendez-Rodriguez, 856 A.2d 1278, 1287 (Pa. Super. 2004) (issue not preserved for appeal where no contemporaneous objection
raised before trial court).

Therefore, Appellant’s claim as to this issue is waived.

V.
Appellant next argues that the trial court erred in denying Appellant’s motion to recuse itself on the basis of the existence of an

appearance of impropriety. This issue is meritless.
The Supreme Court of Pennsylvania, in addressing the issue of recusal, has held:

A trial judge should recuse himself whenever he has any doubt as to his ability to preside impartially in a criminal case
or whenever he believes his impartiality can be reasonably questioned. It is presumed that the judge has the ability to
determine whether he will be able to rule impartially and without prejudice, and his assessment is personal, unreview-
able, and final. Where a jurist rules that he or she can hear and dispose of a case fairly and without prejudice, that deci-
sion will not be overturned on appeal but for an abuse of discretion.

Commonwealth v. Blakeney, 946 A.2d 645, 662 (Pa. 2008) (internal citations omitted).
Appellant argues that recusal was warranted here because this Court had been in charge of the Homicide Unit of the Office of

the District Attorney of Allegheny County, he had supervised and worked with the prosecutors involved in this matter, Assistant
District Attorney Ramaley was a friend of this Court who had worked on his judicial election campaign, and this Court had worked
with and established professional relationships with many of the investigators involved in this matter. (Concise Statement of
Matters Complained of on Appeal ¶ 5.) This Court determined that it could hear and dispose of Appellant’s case fairly and without
prejudice, and denied his Motion for Recusal.8 Blakeney, 946 A.2d at 661 (no abuse of discretion where trial judge determined that
recusal was unwarranted on the bases that he had signed documents related to the appellant’s divorce proceedings, and was a
member of the Dauphin County Prison Board when appellant filed suit against the prison); Commonwealth v. Patterson, 572 A.2d
1258, 1270 (Pa. Super. 1990) (no abuse of discretion where trial judge refused to recuse himself on the grounds that he had been a
prosecuting attorney with the district attorney’s office when the case was an open file; the prosecuting attorney had been involved
actively in the his judicial election campaign; the prosecuting attorney and he were social acquaintances; the assistant prosecutor
was his former law clerk; and his tipstaff was the mother of the assistant prosecutor). See also, Castille, J., Opinion in Support of
Denial of Appellant’s Motion for Recusal, Commonwealth v. Abu-Jamal, 720 A.2d 121, 122-23 (Justice Castille determined that his
prior service as Assistant District Attorney and as the District Attorney of Philadelphia County during certain periods when the
appellant’s case was being tried or appealed did not warrant recusal where he neither personally contributed to, nor participated
in, the prosecution of the appellant’s case).

Accordingly, this issue is without merit.

VI.
Appellant also argues that the above errors by the trial court resulted in the denial of Appellant’s right to a fair and impartial

trial, in violation of his right to due process guaranteed by the United States Constitution and the Constitution of the
Commonwealth of Pennsylvania. This issue is meritless.

The law is well-established in Pennsylvania that “no number of failed claims may collectively attain merit if they could not do
so individually.” Commonwealth v. Laird, 988 A.2d 618, 647 (Pa. 2010).

In the instant case this Court determined that four of Appellant’s first five individual claims of error above were meritless and
that the remaining claim was waived. Thus, these claimed errors could not have any cumulative prejudicial effect. Commonwealth
v. Miller, 987 A.2d 638, 672 (Pa. 2009) (holding that issue of cumulative prejudicial effect of errors was without merit where alleged
errors raised by the defendant did not warrant relief individually); Commonwealth v. Cam Ly, 980 A.2d 61, 97 (Pa. 2009) (same).

Therefore, Appellant’s claim as to this issue is meritless.

VII.
Next, Appellant argues that the verdict rendered was against the weight of the evidence. This issue is waived.
To preserve a weight of the evidence claim, Appellant must first raise the claim before the trial court in a motion for a new 

trial either orally on the record before sentencing, by written motion before sentencing, or in timely-filed post-sentence motions.
Pa.R.Crim.P. 607. Failure to raise the issue before the trial court will result in waiver of the issue for purposes of appeal.
Pa.R.Crim.P. 607, Comment; Commonwealth v. Little, 879 A.2d 293, 300 (Pa. Super. 2005).

Appellant did not file a written motion for a new trial with this Court prior to sentencing alleging that the verdict was against
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the weight of the evidence. Nor did Appellant make an oral motion with this Court prior to sentencing. See Sentencing Transcript,
August 6, 2009. Furthermore, Appellant did not file any post-sentence motions. Thus, Appellant has failed to preserve the weight
of the evidence claim for appellate review as mandated by Rule 607 of the Pennsylvania Rules of Criminal Procedure. Pa.R.Crim.P.
607. Commonwealth v. Bond, 985 A.2d 810, 820 (Pa. 2009) (defendant’s claim waived where he failed to challenge the weight of the
evidence in the manner prescribed by Rule 607).

Consequently, this issue is waived.

VIII.
Finally, Appellant argues that the evidence was insufficient to sustain Appellant’s conviction for criminal homicide, particular-

ly as to identification of Appellant as the perpetrator of the homicide.
The standard of review for a challenge to the sufficiency of the evidence is to consider the evidence in the light most favorable

to the Commonwealth, as verdict winner, including all reasonable inferences drawn from the evidence. Commonwealth v. Santiago,
980 A.2d 659, 662 (Pa. Super. 2009). A verdict of guilty is supported if the evidence establishes, beyond a reasonable doubt, that
the accused committed every element of the charged crime. Id. Keeping in mind that the finder of fact was free to believe all, part,
or none of the evidence, where the verdict is supported by the record, the reviewing court may not substitute its judgment for that
of the finder of fact. Id.

Here, Appellant does not challenge the sufficiency of the evidence as to all of the elements of the crime of criminal homicide.
Rather Appellant argues that the evidence was insufficient to identify him as the perpetrator of the shooting. It is well established
Pennsylvania law that a conviction requires “proof beyond a reasonable doubt of the identity of the accused as the person who com-
mitted the crime.” Commonwealth v. Hickman, 309 A.2d 564, 566 (Pa. 1973.)

The Commonwealth presented the following direct and circumstantial evidence that Appellant was the individual who killed 
Jibreel Scott: (1) the victim, Jibreel Scott, was the brother of the individual who was suspected of killing Appellant’s brother,
Jerome Childs, the week before the shooting; (2) shortly before Jibreel Scott was shot, witnesses observed an African-American
male, exit a parked blue Subaru with Pennsylvania registration GMC-0958; (3) the individual who shot the victim was described
by various witnesses to be a black male, between 6'0" and 6'6" tall, wearing a hoody, a long black trench coat, black gloves, a dark
wig of dreadlocks, and a false beard; (4) just prior to the shooting the perpetrator approached Kevin Alton on Smithfield Street,
seized him by the front of his coat, pointed a gun in his face, and after looking at him for a few seconds, released him, stating, “My
bad, young’n. This ain’t for you.”; (5) minutes after the perpetrator’s confrontation with Mr. Alton, Jibreel Scott was shot; (6) imme-
diately after the shooting witnesses observed the shooter leaving the scene in the blue Subaru; (7) on the morning following the
shooting, police recovered a fake beard, two dreadlocks wigs, a right-handed, black batting type glove, and a black trench coat; (8)
DNA samples taken from the mouth area of the recovered false beard established conclusively that Appellant was the person who
contributed the DNA that was deposited there; (9) gunshot residue was found on both sleeves of the coat, as well as on the glove
that was recovered; (10) the stolen blue Subaru was recovered .6 miles from where the wigs, beard, and other items were found,
and 2.9 miles from where the shooting on Smithfield Street took place; (11) a rust brown colored propylene fiber lifted from the
driver’s seat of the Subaru was consistent with propylene fiber from the recovered false beard; (12) a brown colored wool fiber
lifted from the front passenger seat of that vehicle was consistent with fibers from one of recovered the dreadlocks wigs; and (13)
recorded telephone conversations from the Allegheny County Jail between Appellant and his girlfriend, and between Brandon
Alton, the brother of Commonwealth witness Kevin Alton, who was incarcerated at the same time and on the same pod with
Appellant, and his mother, evidenced an attempt to influence Kevin Alton’s testimony.

Consequently, there can be no question that the evidence was sufficient to demonstrate that Appellant was the person who
killed Jibreel Scott. Commonwealth v. Whitacre, 878 A.2d 96, 99-100 (Pa. Super. 2005) (evidence sufficient to sustain
Commonwealth’s burden of proof where testimony indicated that two shell casings found in the residence of the victim were from
a shotgun owned by the appellant, three witnesses observed a white pickup truck resembling the one owned by the appellant in
the vicinity of the victims’ residence minutes before and after the shootings, and the appellant suffered a legal setback in his law-
suit against the victim the day before the shootings); Commonwealth v. Robertson, 874 A.2d 1200, (Pa. Super. 2005) (even though
no positive identification was made of defendant as the assailant, and despite some inconsistencies in the testimony of a witness,
evidence was sufficient to link him to the crime where jacket worn on the night of the robbery found in his residence had victim’s
blood on it, he was placed near the scene of the crime at the approximate time of the attack, he was in possession of a sum of
money for which he had no explanation, and he told an acquaintance not to worry about where the money came from and not to
talk about it with anyone else).

Thus, this issue is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

1 For purposes of sentencing the conviction for third degree murder merged with the conviction for first degree murder.
2 Gary Adams, who was initially investigated as a suspect in the murder of Jibreel Scott, was excluded as a possible contributor of
the DNA samples. (T.T. 519-21, 530, 742-43.) He was also excluded as a suspect based on his height, weight, and skin tone. (T.T.
520.)
3 Appellant is a black male. The probability in the Negroid population of randomly selecting the DNA profile developed from the
mouth area of the beard is one in 2.2 sextillion. (T.T. 750.)
4 The probability in the Negroid population of randomly selecting the DNA profile developed from the ear straps of the beard is
one in two billion. (T.T. 751.) For the glove, the frequency of the profile in the Negroid population is one in 16,000, and for the dread-
locks wig, the frequency of the profile in the Negroid population is one in sixty. (T.T. 753.)
5 Slum is Appellant’s nickname. (T.T. 499.) Brandon Alton called his brother Kevin, “K.K.” (T.T. 588.)
6 Commw. Exs. 21, 22, 23, 24 and 25.
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7 Appellant did object when the Commonwealth asked Detective McGee about the general context of the calls and how they relat-
ed to the case. However, this Court sustained that objection, stating: “The calls will speak for themselves.” (T.T. 500.)
8 It appears that, inadvertently, the signed order denying Appellant’s Motion to Recuse was never filed with the Department of
Court Records.

Commonwealth of Pennsylvania v.
Esad Lemo

First Degree Murder—Lack of Specific Intent—Depression

No. CC 200613042. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 14, 2011.

OPINION
On March 16, 2009, the appellant, Esad Lemo, (hereinafter referred to as “Lemo”), was found guilty of first-degree murder fol-

lowing a three day non-jury trial. Sentencing took place on March 20, 2009, at which time Lemo was sentenced to the mandatory
sentence of life without the possibility of parole. Lemo was advised of his post-sentencing rights, in that he could file post-sentenc-
ing motions or a direct appeal to the Superior Court of Pennsylvania, or both. Lemo filed post-sentencing motions which were
denied following a hearing on those motions. Lemo then filed an appeal Superior Court and was instructed, pursuant to
Pennsylvania Rule of Appellate Procedure 1925(b) to file his concise statement of matters complained of on appeal. In filing that
statement, Lemo has raised one issue, that being that the evidence was insufficient to support the conviction for first-degree mur-
der since the Commonwealth did not prove beyond a reasonable doubt that he acted with premeditation and the specific intent to
kill. As a corollary to the question of whether or not Lemo had the specific intent to kill, he now maintains that the Commonwealth
did not disprove that Lemo was acting under a diminished capacity, which would have prevented him from fully forming the spe-
cific intent to kill.

Lemo was born in Bosnia and at an early age it was believed that he was mildly mentally retarded since certain IQ tests indi-
cated that he had an IQ of sixty-five. Lemo was sent to a special education school with the object of providing him with a sufficient
educational background that he could perform labor-intensive jobs. After graduating from this special education school, Lemo had
a number of such jobs. Lemo met the victim, Jasminka Lemo, several years after his graduation and they were married in Bosnia.
Lemo and Jasminko Lemo had two children, Sabrina Lemo and Sadin Lemo. In December of 1997, Lemo, his wife and their two
children, left Bosnia and came to the United States and settled in the Pittsburgh area. Lemo, throughout the period of time from
his arrival in the United States until shortly before the victim’s death, worked on a landscaping crew. 

Throughout the course of Lemo’s marriage, he engaged in a pattern of physical and sexual abuse toward his wife. Lemo and his
wife separated on several occasions and in August of 2002, Jasminka Lemo went to the Women’s Center & Shelter to seek out help
and information with respect to her marital problems. Jasminka Lemo sought and received a Protection from Abuse Order that
was predicated on the testimony given both at the preliminary hearing and the final hearing that Lemo had sexually assaulted and
abused her and threatened to kill her with a knife. As part of this Protection from Abuse Order, Jasminka Lemo was granted cus-
tody of their children with a limited visitation right given to Lemo. The original Protection from buse Order was a nine-month
Order that would have expired in May of 2003.

As a result of Lemo’s repeated violations of that Order, a petition for indirect criminal contempt was filed; however, that peti-
tion was resolved by virtue of a consent decree, which extended the original Protection from Abuse Order for a period of nineteen
months. The basis for this indirect criminal contempt was the fact that Lemo was stalking his wife and made numerous threats to
kill her to their children. The original Protection from Abuse Order was also modified to the extent that Lemo’s partial custody
rights with respect to their children required that any visitation he had with them had to be on a supervised basis. That amended
Protection from Abuse Order was amended a second time when the Order was continued for another eighteen months.

In addition to the Protection from Abuse proceedings, there were numerous custody complaints and support complaints filed.
When the last support Order was entered, Lemo sought to suspend that support Order in light of his seasonal employment as a
landscaper, which request was granted. As a result of Lemo’s continuing to stalk his wife and his threats made to her and their chil-
dren that he would kill her, Jasminko Lemo filed a complaint in divorce in March of 2005. In June of 2006, Lemo was served with
an affidavit to finalize the divorce which advised Lemo that if he did not respond to this affidavit on or before August 1, 2005, that
a decree in divorce would be entered.

On August 4, 2006, Lemo got into an argument with his employer because he did not believe he was being treated fairly since
other individuals who had not worked as long as Lemo had for his employer, were being paid the same hourly wage. As a result of
this argument, Lemo was fired. Lemo became depressed about being fired and the fact that he had no current source of income
which would allow him to buy things, that his wife was about to divorce him and that his custody rights with respect to his chil-
dren were severely limited.

On August 13, 2006, Lemo had several shots of whiskey, smoked some cigarettes and then decided to go to Century III Mall,
located in West Mifflin, Pennsylvania. After spending several hours at that Mall, he decided to visit his children who were living
with his wife in an apartment located in Whitehall, Pennsylvania. At approximately 7:00 p.m., Lemo drove his car along Maple
Street and as it approached the intersection of Parkline Drive, he accelerated and made what appeared to be a one hundred eighty
degree turn. After initially turning left on Parkline, he again turned to the left, going up over a curb into a grassy area where he
struck Jasminka Lemo and then drove her into a wall of a building located on Parkline Drive. Jasminka Lemo died almost instan-
taneously since the force of the trauma severed the lower two chambers of her heart and her spinal cord was severed and displaced
at T-4/T-5. In addition, her mandible was fractured so that a portion of her jaw was found on the ground. There were several indi-
viduals who were outside that evening whose attention was called to Lemo’s car since they heard the squealing of tires and they
saw that vehicle speed up and make its dramatic left turn to target Jasminka Lemo and to drive her into the wall of the building.
The autopsy revealed that she died from multiple blunt force traumas to the head, chest and extremities.

Several individuals ran to the scene and observed Lemo behind the wheel. Recognizing that the victim was dead, they turned
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their attention to Lemo who got out of his car, never looked at the victim, and started to walk away. When Lemo was confronted by
these individuals and told not to leave, he asked them in English whether or not they were the police and then put his hands out in
a gesture that indicated that he understood he was going to be handcuffed.

The Whitehall Police initially investigated this homicide and asked the Allegheny County Police Department to assist them in
continuing that investigation. Lemo was turned over to homicide detectives from the Allegheny County Police Department and he
was taken back to their headquarters and he was advised of his Miranda rights, with an interpreter who spoke both English and
Serbian/Croatian. Lemo acknowledged these rights and signed the consent form, which allowed the police to interrogate him. When
he was asked to explain what happened, he gave several different versions. At one time he indicated that he blacked out and that
he did not remember anything about this homicide. He also told the police that as he was driving, his brakes failed and that caused
him to strike and to kill his wife. Finally, Lemo told them that he had no problem with his brakes, that he had been lying, and that
he did intentionally run down his ex-wife since he planned to kill her and then to commit suicide. This confession was subsequent-
ly placed on tape.

Lemo’s sole issue on appeal is that the evidence was insufficient to support his conviction for first-degree murder since the
Commonwealth failed to prove that he acted with premeditation and with the specific intent to kill his wife. The standard applica-
ble to a claim that the evidence is insufficient to support the verdict is to view that evidence in the light most favorable to the
Commonwealth as the verdict winner to see if there was a sufficient basis to enable a jury to find that each and every element of
the offense charged had been proven beyond a reasonable doubt. Commonwealth v. Watkins, 577 Pa. 194, 843 A.2d 1203 (2003). To
obtain a conviction for first-degree murder the Commonwealth must prove that a human being was unlawfully killed, that the
defendant was the killer, and that the defendant acted with the specific intent to kill and with malice.1 Commonwealth v. Moore,
594 Pa. 619, 937 A.2d 1062 (2007). The Commonwealth may sustain its burden by means of wholly circumstantial evidence and
therefore the entire trial record must be considered. Commonwealth v. Cousar, 593 Pa. 204, 928 A.2d 1025 (2007).

A review of the entire record reveals that it is unquestioned that Lemo killed his wife. The only inquiry that must be made then
is whether or not the evidence was sufficient to support a determination by the fact-finder that Lemo acted with the specific intent
to kill. Commonwealth v. Taylor, 583 Pa. 170, 876 A.2d 916 (2005). In viewing the evidence in the light most favorable to the
Commonwealth as the verdict-winner, it is clear that this Court, as the fact-finder, had more than sufficient evidence to make the
determination that the Commonwealth had proven beyond a reasonable doubt that Lemo acted with premeditation and he had the
specific intent to kill at the time that he struck and killed his ex-wife.

The witnesses to this horrific crash all were consistent that not only did they hear the squealing of tires, but their observations
of the car that Lemo was driving appeared to speed up as it made the turn onto Parkline Drive. In addition, all of the witnesses
were consistent in the fact that no one observed the brake lights come on Lemo’s vehicle and that he continued to speed up as it
targeted Jasminka Lemo. After the accident when Jasminka Lemo’s mangled body was pinned against the wall by Lemo’s car, he
never looked toward the victim to determine who it was since he knew who his victim was and when he asked the people who had
gathered around him if they were the police, he extended his arms in a fashion that indicated that he was expecting to be hand-
cuffed. However, the most damaging evidence of his specific intent to kill and premeditation were Lemo’s own words.

Despite initially denying that he recalled anything about Jasminko Lemo’s death since he blacked out, Lemo then stated that
his brakes failed and that is what caused him to kill his ex-wife. When homicide detectives told him they thought his story of defec-
tive brakes was incredible, he acknowledged that he had no problem with his brakes and that he intended to kill his wife and then
he intended to commit suicide. It is clear from his own words that he had developed a plan to kill his wife and then when present-
ed with the opportunity to do so when he saw her walking on the sidewalk along Parkline Lane, he seized that opportunity and acted
upon it. The Commonwealth proved beyond a reasonable doubt that Lemo acted with premeditation and the specific intent to kill
when he used the car that he was driving to cause her death. It is axiomatic that the specific intent to kill may be inferred by the
use of a deadly weapon upon a vital part of a victim’s body. Commonwealth v. Kennedy, 598 Pa. 621, 959 A.2d 916 (2008). The dead-
ly weapon used in this case was Lemo’s automobile and it is unquestioned that it was used upon a vital portion of Jasminka Lemo’s
body since she suffered multiple trauma to her head, chest and extremities, the force of that trauma being such that it virtually
severed her in half since it fractured and dislocated her spinal cord at T-4/T-5 and ripped off the lower two chambers of her heart.

The corollary to his claim that the evidence was insufficient to support the verdict is that his diminished capacity defense which
allegedly demonstrated that he had an impaired cognizant function to the extent that he could not fully form the specific intent to
kill and be conscious of that intent at the time of the commission of this homicide. In support of this claim, Lemo presented the tes-
timony of Stuart S. Burstein, M.D., a practicing psychiatrist for more than forty-three years. Dr. Burstein was retained to provide
an expert opinion with regard to Lemo’s mental health and review not only the records that have been received from Bosnia but,
also, psychiatric records obtained from the Behavior Clinic and Mayview State Hospital. Dr. Burstein also reviewed the discovery
materials that were given to Lemo during the course of this proceeding. Dr. Burstein also reviewed the expert reports of Dr. Bruce
Wright, who was hired by the Commonwealth to offer a psychiatric opinion as to Lemo’s cognitive function, in light of the fact when
a defendant raises a defense of diminished capacity to first degree murder, the Commonwealth bears the burden of disproving that
defense beyond a reasonable doubt. Commonwealth v. Christy, 540 Pa. 192, 656 A.2d 877 (1995). Finally, Dr. Burstein conducted
several interviews with Lemo in order to establish what his state of mind was at the time that he killed his wife.

Dr. Burstein was of the opinion that Lemo suffered from low-grade depression, which at times was exacerbated by numerous
factors. Lemo had a twin brother with whom he lived when he came to the United States and two years before the death of his wife
his brother had committed suicide, which caused Lemo to become despondent. This sense of depression was further exacerbated
by the failure of his marriage and his inability to see his children. The final compelling factor in Lemo’s depression was the loss
of his job on August 4, 2006. Dr. Burstein was of the opinion that Lemo was incapable of forming the specific intent to kill since he
was suffering from diminished levels of attention and morbid despair to the extent that he could not clearly or rationally make
decisions. Despite Lemo’s major depression and abuse of alcohol, Dr. Burstein was also of the opinion that his continued employ-
ment over the years demonstrated a level of mental stability that would allow him to carry out his expected duties and allow him
to care for himself, his wife and his children. Dr. Burstein was further of the opinion that Lemo knew the nature and the quality of
his actions on the evening of August 7, 2006, and that he did not suffer from any hallucinations or delusions at the time of the homi-
cide but that his psychiatric picture was such that he could not offer an opinion that Lemo was legally insane at the time of the
commission of this homicide.

The Commonwealth presented the testimony of Dr. Bruce Wright who examined the same material as Dr. Burstein and he
agreed with Dr. Burstein that Lemo suffered from depression; however, he did not believe that that depression was so debilitating
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as to deprive him of the ability to form the specific intent to kill or not to be conscious of that intention. In this regard, Dr. Wright
maintained that while Lemo may have been depressed, that depression did not prevent him from being able to work at the same
job for a number of years nor prevent him from driving a car or making the decision that he wanted to see his children. Obviously,
Lemo had formulated a plan since he made the determination as to where he would attempt to go to see his wife and his children
and then acted on that plan. His ability to formulate a plan was reinforced by Lemo’s statements concerning Jasminka Lemo’s
death first had occurred as a result of the fact that he had blacked out, second that his brakes had failed, and then after admitting
to the police that those statements were lies and that he intended to kill his wife when he drove onto Parkline Drive.

In reviewing the testimony of both of these experts it is clear that they agreed that Lemo suffered from depression which was
exacerbated by certain factors and they also agreed that he knew the nature and quality of his act at the time that he committed
it. This Court accepted Dr. Wright’s opinion as to Lemo’s cognitive functions in light of the evidence that supported his conclusions.
Lemo told the police that he intended to kill his wife and that he then intended to commit suicide. His actions, once he got out of
the car, underscored his intention to kill since he held out his arms to individuals he presumed to be the police in a manner which
acknowledged that he was going to be handcuffed. Lemo’s statement that he intended to commit suicide after he killed his wife
obviously demonstrated that he was able to formulate a plan that envisioned that he would kills his wife and then kill himself. His
depression did not prevent him from making these types of decisions and clearly demonstrated that he had the specific intent to
kill and that he was conscious of that intent when he killed his wife.

Cashman, J.
Date: February 14, 2011

1 18 Pa.C.S.A. §2501, §2502(a).

Commonwealth of Pennsylvania v.
Paul Edward Kimble

PCRA—IAC—Failure to File Suppression Motion—Failure to Argue Voluntary Manslaughter

No. CC 200010631. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Sasinoski, J.—February 22, 2011.

OPINION
The Defendant, Paul Kimble, was convicted after a jury trial, of First Degree Murder for the fatal stabbing of his wife with a

butcher knife on February 1, 2002. The Defendant was sentenced to a mandatory sentence of life imprisonment and a timely Notice
of Appeal was filed at No. 790 WDA 2002. In the allegations of error, appellate counsel asserted trial counsel’s ineffective assis-
tance of counsel. Pursuant to Commonwealth v. Grant, 813 A.2d 726 (Pa. Super. 2002) the trial court deferred consideration of the
issue in its opinion, and the judgment of sentence was ultimately affirmed by the Superior Court at No. 790 WDA 2002 on February
25, 2004.

A petition was subsequently filed pursuant to the Post Conviction Relief Act 42 Pa.C.S.A. alleging trial counsel’s ineffective
assistance.

A hearing was conducted on January 9, 2006 and an Order of Court denying relief was entered on January 28, 2010.
On February 23, 2010, a Notice of Appeal at 316 WDA 2010 was filed from the Order denying relief pursuant to the PCRA.
Defendant alleges in his Statement of Matters Complained of on Appeal the PCRA Court erred as follows:

1. Whether the Court erred in failing to seek to suppress defendant’s statements to investigating officers, which state-
ments were tendered while the defendant was in the intensive care unit of the hospital, suffering from self-imposed stab
wounds; and

2. Whether the Court erred in failing to conclude the trial counsel was ineffective for not arguing to the jury that the
defendant should be convicted of voluntary manslaughter, where trial counsel had respectfully requested that the Court
charge the jury on the crime of voluntary manslaughter.

This opinion is filed in response to these allegations of error.
Kathleen Cribbins, Esquire, trial counsel, was questioned and testified as follows at the PCRA hearing regarding the first alle-

gation of error regarding Ms. Cribbins’ decision to not file a Motion to Suppress Defendant’s statement while he was hospitalized. 

Q. Did you become aware that Mr. Kimble had been interviewed by investigating homicide detectives while he was hos-
pitalized shortly after this incident?

A. Yes.

Q. And Mr. Kimble had actually attempted suicide by stabbing himself and thus he was hospitalized, correct?

A. Yes. He stabbed himself in the liver and near the heart and cut his wrists, slit his throat, I believe. He made a very
serious suicide attempt.

Q. And he had had a substantial amount of surgery because of that, correct?

A. Yes. Yes.

Q. And did you obtain the medical records from his hospitalization.

A. Yes.

Q. Suffice it to say that a person with those kinds of injuries and that kind of surgery would have been on some substan-
tial painkillers subsequent to his surgery, correct?
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A. He would have been on some painkillers. I’m not sure that I recall him being on, for instance, morphine or OxyContin. 

It seems to me that - - I seem to remember Vicodin, but I could be wrong. But Dr. Bernstein would have looked at those.

Q. Was the statement that the investigating detective took from my client at the hospital used at trial?

A. Yes. I believe it was used at trial. I thought it wasn’t necessarily inculpatory, but I believe it was admitted and used.

Q. And am I correct in my review of the record that no motion was filed to suppress that statement?

A. Correct.

Q. What was the basis for your making a determination or choosing not to seek to suppress that statement?

A. I consulted with Dr. Bernstein with regard to whether or not Mr. Kimble would be mentally capable of giving a know-
ing, intelligent and voluntary waiver of his rights And his opinion was that he could not - - Dr. Bernstein could not sup-
port my contention that Mr. Kimble was too out of it or unable to give a knowing, intelligent and voluntary waiver, because
I specifically remember Dr. Bernstein mentioning how quickly the anesthesia wears off, the anesthesia that they use these
days, and his lack of believe - - having looked at the medications he was being given, his lack of belief that he would have
been so out of it that he could not freely, knowingly and intelligently consent.

So without expert support for the notion that he wasn’t knowingly, intelligently and voluntarily consenting, I didn’t feel
that I could go anywhere with the statement. I also felt that the statement was the only evidence going towards a possi-
ble request for a voluntary manslaughter instructions. 

So the statement kind of cut both ways. 

Q. And can you tell me in what way you believe that?

A. Well, I believe that it supported the contention that they were having an argument. I think that phrase was something
like “she started her shit” or something like that. And this had to do with Mr. Kimble’s recollection o what happened prior
to the stabbing. And he had been drinking heavily, and then there’s some indication that maybe there’s a fight.

And I’m trying to bring this down from first to something lower. And I don’t have much else to go on. But that sort of thing. 

Q. Did you attempt - - first of all, we can agree, can we not, that pharmacology is not Dr. Bernstein’s specific area of
expertise? Correct?

A. He’s a psychiatrist. Pharmacology is definitely an area of exercise for him.

Q. Is he board certified in pharmacology?

A. That I don’t know. I know he’s board certified in psychiatry and neurology. And those two both involve greatly phar-
macology.

Q. Did you at any time consider retaining a medical expert who could offer an opinion concerning the effect of consump-
tion of alcohol on the circumstances of the date of this incident, the long-term organic brain injuries that he apparently
suffered from, the fact that he was educably mental retarded or borderline mentally retarded, and that he was under sub-
stantial doses of painkillers at the time that his statement was taken at the hospital?

A. No.

Q. Did you inquire from another doctor concerning what effect that would have on his ability to knowingly and voluntar-
ily waive his rights and give a statement at that point?

A. No. I’ve used Dr. Bernstein for that particular issue for years. (N. T. pp. 12-16)1

Based on this testimony, the PCRA Court determined Ms. Cribbins was not ineffective for failing to file a motion to suppress
the defendant’s statement to police while he was hospitalized.

Defendant next alleges trial counsel was ineffective for not arguing to the jury that the defendant should be convicted of volun-
tary manslaughter after the trial court agreed to give the instruction.

Ms. Cribbins responded to the allegation as follows at the PCRA hearing:

Q. I think that’s what Judge Sasinoski told you when you were seeking that instruction.

A. He very well may have. And having received the instruction, I thought that it was best to leave it out there as a possi-
bility for the jury but not to raise the issue in my closing and give Mr. Nightingale an opportunity to say, Well, she said
this and she said that and this is why that’s wrong and that’s wrong and that’s wrong.

It was better to get the instruction and hope that the jury would maybe go for that, because I’ve had juries go against the
theories that are presented by both the Commonwealth’s attorney and the defense attorney and go off on their own.

Or it could have possibly served to just confuse the jury enough to bring them down to third or take them to voluntary.
But I didn’t feel that making an argument was a good idea.

Q. Did it occur to you that the jury might be sitting there saying, Why did the judge tell us about voluntary manslaughter
but Ms. Cribbins said this case is third degree murder?

A. Right. Frequently the juries will have to sit there and wonder about a lot of things.

I though that they might - - as I’ve seen them do in other cases, they might go for the issue that is not addressed to their
liking, to the extent that they would like, and that they might choose voluntary. (N. T. pp. 19-20)

Essentially, Ms. Cribbins hoped to confuse the jury in the hope that the degree of guilt would be reduced, or that the jury would
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be confused and select it on their own without arguing it.
Regardless, Ms. Cribbins presented expert testimony from Dr. Lawsen Bernsetin and argued that defendant had a “diminished

capacity and would be unable to form the specific intent to kill”.
Based upon the nature of the evidence and verdict, it is clear that the jury rejected this argument, and it is highly unlikely the

outcome would have differed even if Ms. Cribbins had argued for a voluntary manslaughter conviction. Accordingly, the trial court
concluded that Ms. Cribbins was not ineffective for failing to argue in favor of a voluntary manslaughter verdict.

For these reasons, the claims of ineffective assistance of counsel raised in the PCRA petition should be denied.

1 N.T. refers to notes of PCRA Hearing dated January 9, 2006.

Commonwealth of Pennsylvania v.
Elliot Scott Page

Constructive Possession—Hearsay—Probationary Restriction

No. CC 200910615. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—February 3, 2011.

OPINION
On August 26, 2010, after a jury trial, the Defendant was convicted of one count each of Delivery of a Controlled Substance,1

Possession with the Intent to Deliver a Controlled Substance,2 and Possession of a Controlled Substance.3 On September 23, 2010,
he was sentenced to a period of incarceration of 14 to 36 months to be followed by a two-year period of probation.4 As a condition
of his probation, the Defendant was ordered not to coach young children.

According to the evidence introduced at trial, arrangements were made by telephone for a confidential informant (CI) to pur-
chase narcotics. Prior to the transaction occurring, the police searched the CI and the car he would be traveling in for illegal nar-
cotics with negative results. The CI was then followed to a predetermined location for the transaction. Once at the purchase site,
officers observed the Defendant arrive on the scene. They then saw the CI leave his car and get into a vehicle occupied only by the
Defendant. Moments later, the CI exited the car and left the area to meet with the police. The CI was again under constant obser-
vation. The police then retrieved 20 stamp bags of heroin from the CI (T.T. 48-49, 70-71)5

On October 29, 2010, a Notice of Appeal from the Defendant’s conviction was filed. On January 26, 2011, in a Concise Statement
of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b), numerous allegations of error were raised that will be
addressed forthwith. The Defendant alleges that the evidence introduced at trial was insufficient to support his conviction because
the Commonwealth failed to prove “constructive possession”.

The standard [applied] in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every ele-
ment of the crime beyond a reasonable doubt. In applying [the above] test, [an appellate court] may not weigh the evi-
dence and substitute [its] judgment for the fact-finder. In addition, [it is noted] that the facts and circumstances estab-
lished by the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt
may be resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probabili-
ty of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the [find-
er] of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Jones, 874 A.2d 108, 120-21 (Pa.Super. 2005) (quoting Commonwealth v. Bullick, 830 A.2d 998, 1000 (Pa.Super.
2003))

The Pennsylvania Supreme Court has commented upon “constructive possession” as follows:

Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.
Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely than
not. We have defined constructive possession as “conscious dominion.” Commonwealth v. Davis, 444 Pa. 11, 15, 280
A.2d119, 121 (Pa.1971) We subsequently defined “conscious dominion” as “the power to control the contraband and the
intent to exercise that control.” Commonwealth v. Macolino, 503 Pa. 201, 206, 469 A.2d 132, 134 (1983) .... To aid applica-
tion, we have held that constructive possession may be established by the totality of the circumstances. Commonwealth
v. Fortune, 456 Pa. 365, 318 A.2d 327 (1974)

Commonwealth v. Mudrick, 507 A.2d 1212, 1213 (Pa. 1986); See also, Commonwealth v. Valette, 613 A.2d 548, 550 (Pa. 1992);
Commonwealth v. Macolino, 469 A.2d 132,134 (Pa. 1983))

Prior to the meeting with the Defendant, the CI and his car were searched for the presence of illegal substances. No drugs were
found. The CI was watched as he went to a predetermined place to meet the Defendant. When the Defendant arrived, the CI got
into the Defendant’s car. The CI then exited the vehicle and went to a predetermined location. During the entire time between leav-
ing the Defendant and meeting with the police, the CI was again under constant surveillance. The CI then gave drugs to the police.
Therefore, based on a totality of the circumstances, the evidence introduced at trial was sufficient to prove the Defendant’s guilt
beyond a reasonable doubt.

The Defendant next complains that the Court erred in allowing Agent John R. LaBella to testify that the Defendant was the per-
son who spoke to the CI on a telephone to arrange the drug deal in question. The defense objected to the testimony on the basis
that the testimony was speculation. The Court allowed the questioning and told defense counsel that she would be permitted to
cross-examine Agent LaBella on the subject. (T.T. 45) On cross-examination, Agent Labella admitted that he had no idea who the
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CI was speaking to on the telephone. (T.T. 63) The Court fails to see what err was made, however, or what prejudice the Defendant
suffered, since Agent LaBella eventually admitted he did not know the identity of the person the CI was talking to on the telephone.

Next, the defense states that the Court erred in admitting certain hearsay statements. The questioning at trial was as follows:

Q. So the person you believe to be the defendant, what did he say on that call if you remember?

A. If I may look at my transcript here. Basically the CI made small talk with the defendant, and he let him know he has
a buck sixty. You want to meet me? They’re not going to go off and talk in blunt precise terms.

(T.T. 45) Trial counsel, however, did not object to this testimony. Issues not raised to the trial court are waived and cannot be raised
for the first time on appeal. Pa.R.A.P. 302(a) “In order to preserve an issue for review, a party must make a timely and specific
objection.” Commonwealth v. Brown, 701 A.2d 252, 254 (Pa. Super. 1997) Therefore, the issue here raised is waived.

Also waived is the issue raised concerning a curative instruction. During his closing, the prosecutor said:

Now, the defense is asking you, you know, [“] Where’s our hard proof?[“] Where’s our direct evidence?

And then they put the defendant’s brother on the stand. He testified that the CI worked for the defendant. Did you
see any hard proof of that? Did you see any paychecks?

(T.T. 113) Defense counsel made no request for a curative instruction, however. “Even where a defendant objects to specific con-
duct, the failure to request a remedy such as a mistrial or curative instruction is sufficient to constitute waiver. Commonwealth v.
Jones, 501 Pa. 162, 460 A.2d 739 (Pa. 1983) (claim of prosecutorial misconduct waived where defense counsel immediately object-
ed to the prosecutor’s conduct but failed to request mistrial or curative instructions)

The final issue argued by the Defendant is that the Court erred when it imposed as a condition of the Defendant’s probation that
the Defendant was prohibited from coaching young people. It is well established that sentencing is a matter vested in the sound
discretion of the sentencing judge. A sentence will not be disturbed on appeal absent a manifest abuse of discretion.
Commonwealth v. Griffin, 804 A.2d 1, 7 (Pa. Super. 2002) To constitute an abuse of discretion, the sentence imposed must either
exceed the statutory limits or be manifestly excessive. In this context, an abuse of discretion is not shown merely by an error in
judgment. Rather, a defendant must establish, by reference to the record, that the sentencing court ignored or misapplied the law,
exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision.
Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003)

The Court placed the probationary restriction on the Defendant concerning the coaching of young people because of his past
drug convictions. The Defendant here was convicted of delivering heroin. At an unrelated case filed at CC200901482, the
Defendant was convicted of possession of heroin. Such a condition, under the circumstances, is not unreasonable. Commonwealth
v. McBride, 433 A.2d 509 (Pa. Super 1981); Commonwealth v. Reggie, 399 A.2d 1125 (Pa. Super 1979)

Therefore, the Defendant’s arguments are without merit, and the Judgment of Sentence in this case must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: February 3, 2011.

1 35 P.S. §780-113(a)(30)
2 35 P.S. §780-113(a)(30)
3 35 P.S. §780-113(a)(16) and (b)
4 The sentence at 200910614 is to be served consecutive to a sentence imposed at an unrelated case filed at CC200901482.
5 “T.T.” followed by a page number signifies the page number of the trial transcript dated August 23-26, 2010.
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Federal Home Loan Bank of Pittsburgh v.
J.P. Morgan Securities LLC, et al.

Securities Act §§ 11, 12 and 15—Pennsylvania Securities Act § 501—Negligent Misrepresentation—
Restatement (Second) Torts § 552—Economic Loss Doctrine—Fraudulent Misrepresentation

No. GD 09-016892. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—November 29, 2010.

OPINION
I. BACKGROUND

Defendants’ preliminary objections seeking dismissal of plaintiff ’s amended complaint are the subject of this Opinion and Order
of Court.

In this litigation at GD09-016892, plaintiff purchased eight mortgage-backed security certificates issued by five separate trusts
between May 2006 and December 2007. The total amount of the purchase price for these certificates exceeded $1.7 billion.
According to plaintiff ’s amended complaint, the certificates are now worth approximately 60% of the purchase price. Plaintiff con-
tends that it would not have purchased these certificates if defendants had provided complete and accurate information regarding
the risks of nonpayment.

There are two groups of defendants: three rating agencies that gave their highest ratings to the certificates1 (Moody’s, McGraw-
Hill, and Fitch)2 and the “transactional entities” responsible for creating and selling the certificates (J.P. Morgan defendants).

This is one of four lawsuits filed by plaintiff in this court. In proceedings at GD09-016893, the same claims that are raised in
this litigation are raised against the three rating agencies and the J.P. Morgan defendants with respect to an additional mortgage-
backed security purchased by plaintiff.

In the proceedings at GD09-017818, plaintiff sued only the three rating agencies, raising the same claims it raised against the rat-
ing agencies in this litigation. The proceedings at GD09-017818 arise out of plaintiff ’s purchase of mortgage-backed securities in
which entities of Lehman Brothers (now being liquidated) or of IndyMac (currently in bankruptcy) were the transactional entities.

In the proceedings at GD09-018482, the same claims that are raised in these proceedings are raised against the three rating
agencies and other transactional entities (Countrywide defendants) with respect to five other certificates from five trusts.

The rulings made in this litigation will govern the preliminary objections of the rating agency defendants and the transaction-
al entity defendants raised in the other three lawsuits.

In the present case, a J.P. Morgan entity (“sponsor”) originated or acquired thousands of residential mortgages which it bun-
dled and sold to another J.P. Morgan entity (“depositor”) which assigned the mortgages to trusts created by a third J.P. Morgan
entity. In exchange for the mortgages, the trusts issued certificates to the depositor, backed by the mortgage loans now held by the
trusts. These certificates were acquired from the depositor by another J.P. Morgan entity serving as the underwriter or distribu-
tor. This entity serving as the underwriter sold the certificates to various institutional investors, including plaintiff. (See The
Federal Home Loan Bank of Pittsburgh’s Brief in Opposition to the J.P. Morgan Defendants’ Preliminary Objections (“Home Loan
Bank Brief”) at 10.)

Prior to placing the certificates on the market, the J.P. Morgan defendants worked with the rating agencies to structure the pool
of mortgage loans by dividing the cash flow from the loans into tranches in order to cause some of the certificates to receive AAA
ratings.3 AAA ratings are important because many potential investors could (or would) purchase only AAA-rated securities.4

For example, assume a trust owns 1,000 mortgage-backed loans with an aggregate principal balance of approximately $150 mil-
lion. If the trust issued certificates that placed the same risk of nonpayment on each certificate, the rating agencies would not rate
any of the certificates as AAA. In these circumstances, many institutional investors could not purchase these certificates, and the
purchase price for all the certificates would be less than the purchase price for all certificates where a substantial portion of the
pool would receive AAA ratings.

Rather than creating no AAA-rated certificates, frequently it would be possible for a trust or underwriter to achieve AAA rat-
ings for a portion of the pool by creating groups of loans to back various certificates (tranches). The highest tranch would be the
first to receive its share of the mortgage proceeds and the last to absorb any losses if the mortgage proceeds were insufficient to
pay each certificate holder because mortgage borrowers are in default. The participation of the rating agency in the creation of the
tranches was necessary because the trust or underwriter needed the rating agencies to indicate where lines could be drawn, based
on credit enhancements, in order to maximize the number of certificates that would achieve AAA ratings.

II. PRELIMINARY OBJECTIONS OF RATING AGENCIES
I initially consider the preliminary objections of the rating agencies.
Plaintiff ’s amended complaint raises the following counts against the rating agencies: fraud, negligent misrepresentation, and

violations of § 11 of the Securities Act of 1933.

A. CLAIMS BASED ON SECTION 11 OF THE SECURITIES ACT
Plaintiff’s § 11 claims are based on allegations of untrue statements and omissions in registration statements. I will assume that

the allegations in the amended complaint would support claims against the rating agencies under § 11, if § 11 reaches rating agencies.
Section 11 permits purchasers of securities to sue five categories of actors for untrue statements of a material fact in a regis-

tration statement or for the omission of a material fact necessary to make the statements therein not misleading. Plaintiff claims
that rating agencies fall within the fifth category which reaches “underwriter[s] with respect to such security.” 15 U.S.C. §
77k(a)(5). Section 77b(a)(11) defines underwriter as follows:

any person who has purchased from an issuer with a view to, or offers or sells for an issuer in connection with, the dis-
tribution of any security, or participates or has a direct or indirect participation in any such undertaking, or participates
or has a participation in the direct or indirect underwriting of any such undertaking; but such term shall not include a
person whose interest is limited to a commission from an underwriter or dealer not in excess of the usual and customary
distributors’ or sellers’ commission.

The rating agencies contend that even if their ratings could be characterized as misstatements of a material fact, they are not
liable under § 11 because they are not underwriters. This is so because they did not participate in any transaction involving the
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public sale of the securities which they rated. Their involvement ended prior to the registration of the securities with the Securities
and Exchange Commission and the subsequent offering of the securities for sale to the public.

Plaintiff does not, and cannot, allege that it made any purchases from a rating agency. It relies solely on its allegations that the
securities could not have been registered and offered for sale to the public without a rating and the AAA rating for the securities
which plaintiff purchased could not have been accomplished without the participation of the rating agencies in dividing the bun-
dles of mortgages into different levels of risk.

The language of 15 U.S.C. § 77b(a)(11) does not support plaintiff ’s position that the participation in the transaction, as described
in the above sentence, causes rating agencies to come within the definition of underwriter. This definition only covers the person
who participates, directly or indirectly, in the “undertaking.” The undertaking is the distribution of the securities. The rating agen-
cies had no involvement in the distribution of the securities.

Rating agencies almost always participate in transactions that will eventually result in the distribution of securities governed
by the Securities Act. Congress would have been aware that rating agencies are involved in rating securities prior to the sale and
that they perform a different role from the role of an underwriter. Consequently, if Congress had sought to include rating agencies
within the scope of § 11, it would have said so. It would not have used the term underwriter to reach a category of persons (i.e., rat-
ing agencies) that are never described as underwriters.

Recent case law supports what I believe to be the only reasonable reading of § 11’s definition of underwriter.
In an April 22, 2010 ruling in In re Wells Fargo Mortgage-Backed Certificates Litigation, 712 F.Supp.2d 958 (N.D. Cal. 2010), the

Court granted the rating agencies’ motion to dismiss plaintiff ’s § 11 claims. In that case–as in the present case–the rating agencies
were involved in multiple steps necessary to the distribution of the securities, including structuring the securities and assigning
credit ratings. However, they were not involved in any activities relating to the distribution and sale of the securities:

Under these circumstances, permitting the Rating Agency Defendants to be sued as underwriters would conflict with
the statutory definition of the term “underwriter” on its face. Even assuming plaintiffs have adequately alleged that the
Rating Agency Defendants’ actions were necessary to the formulation and structuring of the Certificates, that alone is not
sufficient to expose the Rating Agencies to liability as “underwriters.” The statutory definition makes clear that an under-
writer’s “participation” must be related to the underwriting of the securities at issue.

Based on the plain language of the statute, the Court must conclude that the Rating Agency Defendants’ participa-
tion in the creation and structuring of securities, no matter how extensive, cannot give rise to underwriter liability.
Plaintiffs’ Section 11 claims against the Rating Agency Defendants are therefore DISMISSED with prejudice. Id. at 968.

Another 2010 ruling (In re Lehman Brothers Securities and ERISA Litigation, 681 F.Supp.2d 495 (S.D.N.Y. 2010)), reached the
same result. In that case, the plaintiffs based their claims against the rating agencies on the assertion that the term underwriter
included not only those who have purchased securities from an issuer with a view to their resale but also those who engaged in
steps necessary to the distribution.

The Court assumed that the rating agencies assisted in the drafting of the prospectus supplements, corroborated on credit
enhancements, and used their models to structure deals to obtain the desired AAA ratings. It also assumed that the rating agen-
cies’ efforts were necessary to the formulation of the mortgage pools and the certificates that were ultimately issued and offered
to the public. However, the Court stated that the § 11 claim against the rating agencies was insufficient because “there is nothing
in the complaint to suggest that they participated in the relevant ‘undertaking’–that of purchasing the securities here at issue, the
Certificates–‘from the issuer with a view to their resale.’” Id. at 499.

Also see In re Refco, Inc. Securities Litigation, No. 05 Civ. 8626 (GEL), 2008 WL 3843343 at *3 (S.D.N.Y. Aug. 14, 2008)
(“Plaintiffs do not cite any case in which a court has held that a party that participated in the drafting of a registration statement,
but who was not identified to the public as endorsing the truth of representations contained therein, has been held liable under §
11 as an underwriter”).

B. NEGLIGENT MISREPRESENTATION CLAIMS
Even assuming that the amended complaint will support findings that the rating agencies, when working with the transaction-

al defendants to structure the tranches and assign credit ratings, should have known that the certificates should have been classi-
fied as “junk bonds” rather than as AAA-rated securities, and that plaintiff sustained losses as a result of its justifiable reliance on
the AAA ratings, I am denying plaintiff ’s negligent misrepresentation claims for two reasons: (1) they are barred by the econom-
ic loss doctrine, and (2) they are barred by the First Amendment protections afforded public speech.

(1) ECONOMIC LOSS DOCTRINE
Under the economic loss doctrine, where there is no direct contractual relationship, no cause of action exists for negligence that

results solely in economic damages unaccompanied by physical injury or property damage. Adams v. Copper Beach Townhouse
Communities, 816 A.2d 301 (Pa. Super. 2003). The rating agencies contend that the economic loss doctrine applies to plaintiff ’s neg-
ligent misrepresentation claims because their alleged negligence caused only economic losses.

Plaintiff contends that its negligent misrepresentation claims come within the exception to the economic loss doctrine which
the Pennsylvania Supreme Court created in Bilt-Rite v. Architectural Studio, 866 A.2d 270 (Pa. 2005). In Bilt-Rite, the Court held
that the economic loss doctrine does not apply to claims of negligent misrepresentation sounding under the Restatement (Second)
of Torts § 552 (1977). 866 A.2d at 288. The Court stated:

[W]e hereby adopt Section 552 as the law in Pennsylvania in cases where information is negligently supplied by one in
the business of supplying information, such as an architect or design professional, and where it is foreseeable that the
information will be used and relied upon by third persons, even if the third parties have no direct contractual relation-
ship with the supplier of information. In doing so, we emphasize that we do not view Section 552 as supplanting the com-
mon law tort of negligent misrepresentation, but rather, as clarifying the contours of the tort as it applies to those in the
business of providing information to others. Id. at 287.

The rating agencies correctly state that § 552 limits its scope to transactions that are identifiable at the time the false informa-
tion is supplied to the recipient. The language of § 552(1) reaches any person who is subject to pecuniary loss caused by justifiable
reliance on one supplying false information for guidance by others:
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(1) One who, in the course of his business, profession or employment, or in any other transaction in which he has a
pecuniary interest, supplies false information for the guidance of others in their business transactions, is subject to lia-
bility for pecuniary loss caused to them by their justifiable reliance upon the information, if he fails to exercise reason-
able care or competence in obtaining or communicating the information.

However, § 552(2) significantly limits the scope of the persons who may recover:

(2) Except as stated in Subsection (3), the liability stated in Subsection (1) is limited to loss suffered

(a) by the person or one of a limited group of persons for whose benefit and guidance he intends to supply the infor-
mation or knows that the recipient intends to supply it; and

(b) through reliance upon it in a transaction that he intends the information to influence or knows that the recipient
so intends or in a substantially similar transaction.

The parties disagree as to the meaning of the language of § 552(2)(a) limiting liability to loss suffered “by the person or one of
a limited group of persons for whose benefit and guidance he intends to supply the information . . . .” Plaintiff contends that the
“limited group of persons” should include any person whom the rating agency would expect to rely on the information. The rating
agencies contend that if a “limited group” includes persons, unknown to the rating agency, who purchase securities offered to the
public, the provisions of § 552(2) become meaningless.

The manner in which § 552(2)(a) restricts recovery is discussed in comment h to § 552. This comment supports the rating agen-
cies’ construction of § 552(2)(a).

In this case, the rating agencies knew that the ratings would be relied upon by investors. However, the ratings were made for
the benefit of the J.P. Morgan defendants. This situation is addressed in the first paragraph of § 552 cmt. (h) (emphasis added):

h. Persons for whose guidance the information is supplied. The rule stated in this Section subjects the negligent sup-
plier of misinformation to liability only to those persons for whose benefit and guidance it is supplied. In this particular
[sic] his liability is somewhat more narrowly restricted than that of the maker of a fraudulent misrepresentation (see §
531), which extends to any person whom the maker of the representation has reason to expect to act in reliance upon it.

Also, the second paragraph of § 552 cmt. (h) (emphasis added) supports the rating agencies:

Under this Section, as in the case of the fraudulent misrepresentation (see § 531), it is not necessary that the maker
should have any particular person in mind as the intended, or even the probable, recipient of the information. In other
words, it is not required that the person who is to become the plaintiff be identified or known to the defendant as an indi-
vidual when the information is supplied. It is enough that the maker of the representation intends it to reach and influ-
ence either a particular person or persons, known to him, or a group or class of persons, distinct from the much larger
class who might reasonably be expected sooner or later to have access to the information and foreseeably to take some
action in reliance upon it.

Plaintiff seeks to extend Bilt-Rite to a fact situation that is far more expansive than the Bilt-Rite fact situation (representations
of an architect relied on by the building contractor) which, according to the Court’s Majority Opinion, justified the application of
§ 552. Nothing in the Court’s Opinion suggested that the Court would broadly apply § 552. To the contrary, the language of the
Court’s Opinion suggests that it was not the purpose of the Pennsylvania Supreme Court to drastically change the existing land-
scape. See, for example, the final sentence of the Majority Opinion which states that the Court does not view § 552 as supplement-
ing the common law tort of negligent misrepresentation but rather as clarifying the contours of the tort as it applies to those in the
business of providing information to others. 866 A.2d at 287.

Excavation Technologies, Inc. v. Columbia Gas Co., 936 A.2d 111, 116 (Pa. Super. 2007), is the only Pennsylvania appellate court
case that has considered the scope of Bilt-Rite; in dicta, it limited Bilt-Rite to design professionals:

We view the Supreme Court’s adoption of Section 552 as drawing a narrow exception to the application of the eco-
nomic loss rule in the particular set of circumstances that were present in Bilt-Rite. The Supreme Court made clear in its
rationale that application of Section 552 liability for economic loss was limited to design professionals, such as architects,
because they have a contractual relationship with some party to the construction project, typically the owner, from which
a duty flows to foreseeable third parties to that contract.

In WM High Yield Fund v. O’Hanlon, No. Civ.A. 04-3423, 2005 WL 1017811 at *16 (E.D. Pa. April 29, 2005) (decided prior to Bilt-
Rite), the Court, applying its view of Pennsylvania case law, dismissed a negligent misrepresentation claim based on § 552 on the
ground that § 552 does not reach public disclosures made pursuant to federal securities laws because the limited group require-
ment would be meaningless if any member of the public who might choose to invest could qualify as part of the protected class.
The Opinion concluded that “the Pennsylvania Supreme Court would not permit Plaintiffs, a group of bondholders, to maintain a
cause of action for Negligent Misrepresentation absent a showing that Defendants disclosed information specifically to Plaintiffs’
limited group, as opposed to the securities market or the public as a whole.”

Also see Securities Investor Protection Corp. v. BDO Seidman, LLP, 222 F.3d 63 (2d Cir. 2000); Rice v. Charles Schwab, No.
SACV-10-00398-CJC (MLG), slip op. (C.D. Cal. Oct. 22, 2010); National Mulch & Seed, Inc. v. Rexius Forest-by-Products, Inc., No.
2:02-cv-1288, 2007 WL 894833 (S.D. Ohio Mar. 22, 2007); Ginsburg v. Agora, 915 F.Supp. 733 (D. Md. 1995); and Nycal Corp. v.
KPMG Peat Marwic, LLP, 688 N.E.2d 1368 (Mass. 1998).

In this case, the three rating agencies did not participate in any of the transactions involving the sales of the certificates which
they rated. The ratings were made available to the public through filings with the SEC by the recipient of the ratings. When the
rating agencies made the ratings, there was no specific investor or small group of investors for whom the ratings were being pre-
pared. If under the facts of this case the rating agencies would come within the scope of § 552(2)(a), this provision would be ren-
dered almost meaningless. Section 552 claims would, instead, be governed only by the foreseeability standard of § 552(1).

For these reasons, I find that the economic loss doctrine bars plaintiff ’s negligent misrepresentation claims.

(2) FIRST AMENDMENT PROTECTIONS
There is a second reason for dismissing plaintiff ’s negligent misrepresentation claims against the rating agencies: if state law
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allowed plaintiff to pursue negligent misrepresentation claims against the rating agencies under the facts of this case, state law
would infringe upon the First Amendment protections afforded public speech regarding matters of public concern.

With respect to the First Amendment issues, both parties cite Abu Dhabi Commercial Bank v. Morgan Stanley & Co., 651
F.Supp.2d 155 (S.D.N.Y. 2009), where two institutional investors brought a class action to recover losses stemming from the liqui-
dation of notes issued by a structured investment vehicle.

In response to the argument of the rating agencies that the plaintiffs had not pled an actionable negligent misrepresentation
cause of action because they were entitled to immunity under the First Amendment, the Abu Dhabi Court stated: “It is well-estab-
lished that under typical circumstances, the First Amendment protects rating agencies, subject to an ‘actual malice’ exception,
from liability arising out of their issuance of ratings and reports because their ratings are considered matters of public concern.”
Id. at 175 (footnote omitted).5

However, the Court, relying on case law cited in footnote 120, stated that this general rule does not apply “where a rating agency
has disseminated its ratings to a select group of investors rather than to the public at large . . . . 120” Id. at 176. Footnote 120 reads
as follows:

Compare Dunn & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 761-62, 105 S.Ct. 2939, 86 L.Ed.2d 593 (1985)
(holding that a credit report published to five subscribers did not involve a matter of public concern because it was
intended for a “specific business audience”) and In re Nat’l Century Fin. Enters., Inc., Inv. Litig., 580 F.Supp.2d 630, 640
(S.D.Ohio 2008) (refusing to apply the First Amendment where Moody’s ratings had been disseminated to a “select class
of institutional investors”) with Compuware Corp., 499 F.3d at 525-29 (applying the First Amendment where Moody’s had
rated a publicly-held corporation). Abu Dhabi, 651 F.Supp.2d at 176 n.120.

In Dunn & Bradstreet, supra, 472 U.S. 749–the first case cited in footnote 120–a report of a credit reporting agency was sent to
five subscribers indicating that a construction contractor had filed a voluntary petition for bankruptcy. The report was false and
grossly misrepresented the contractor’s assets and liabilities. In a defamation action brought in the Vermont State Courts, the jury
returned a verdict awarding $50,000 in compensatory or presumed damages and $300,000 in punitive damages. The trial court
granted the defendants’ motion for a new trial. On appeal, the Vermont Supreme Court upheld the jury verdict, and the United
States Supreme Court affirmed. Id. at 751-52.

The Opinion of Justice Powell, in which two other Justices joined,6 stated that speech on matters of public concern is at the heart
of First Amendment protections. Id. at 758-59. Speech on matters of purely private concern is less of a First Amendment concern.
Id. at 759. The controlling issue for Justice Powell was whether a credit report furnished to only five persons involved a matter of
public concern. Since the credit report was made available to only five subscribers who, under the conditions of the subscription
agreement could not disseminate it further, Justice Powell’s Opinion concluded that it cannot be said that the report involved any
strong interest in the flow of commercial information.7 Id. at 762.

In re National Century Financial Enterprises, Inc., Inv. Litig., supra, 580 F.Supp.2d 630–the second case cited in footnote 120–
the Court described the case law as follows: misrepresentations to the public at large are not actionable but misrepresentations to
a person or limited category of people whom the speaker or supplier intends to benefit or guide are actionable. Id. at 639-40. The
plaintiff ’s complaint, according to the Court, did not allege that the ratings of the notes were published to the investing public at
large. Id. at 640, 648. To the contrary, the notes were issued by a privately-held company; the note offering was targeted to a select
class of institutional investors with the resources to invest tens of millions of dollars in the notes; and the only place the ratings are
alleged to have appeared are in offering materials given to this select class of investors. Id. The Court, following Dunn &
Bradstreet, ruled that the misrepresentation claim could proceed because the rating agency prepared the bond ratings “knowing
that its ratings would be seen on the offering documents given to only a select class of qualified investors, of whom Lloyd’s was
one.” 580 F.Supp.2d at 648.

In Abu Dhabi, supra, 615 F.Supp.2d at 155, the controlling issue for the Court was whether the rating agencies’ First Amendment
defense should be governed by the line of cases cited in footnote 119, supporting the general rule that under typical circumstances
the First Amendment protects rating agencies, or the line of cases cited in footnote 120, denying First Amendment protections
where ratings were provided only to a select group of investors. The Court concluded that the allegations within the complaint
brought this lawsuit within the line of cases cited in footnote 120, because the rating agencies had disseminated their ratings to a
select group of investors rather than to the public at large. Id. at 175-76.

Plaintiff contends that the factual situation described in its amended complaint comes within the exception recognized in Abu
Dhabi where a rating agency has disseminated its ratings to a select group of investors. It relies on allegations in the Amended
Complaint ¶143 that the certificates were sold to a limited group of institutional investors who either by mandate, as in the case of
plaintiff, or by policy, invest in only AAA-rated bonds; and on allegations contained in the Amended Complaint ¶¶387, 403, and 419,
that the ratings were distributed to a limited audience of institutional investors for the purpose of demonstrating a likelihood of
default and/or loss.

These allegations do not bring this case within the exception recognized in Abu Dhabi because the “limited number” of investors
that plaintiff describes in its complaint could be in the hundreds or the thousands. Furthermore, the ratings were included in the
offering documents filed with the SEC and were made available to the world. Thus, the ratings were not being provided in connec-
tion with a private placement to a select small group of investors, but instead, were intended to be included in offering documents
available to all potential investors.

(3) OPINIONS PREDICTING THE FUTURE
To this point, I have assumed that any AAA rating is a statement of fact similar to a statement of an accountant in an audit that

“the company is solvent.” However, there is another line of cases upon which the rating agencies rely to support their contention
that there can be no recovery for negligent misrepresentation. Under this line of cases, the ratings are characterized as opinions
predicting the future that do not contain a provable false connotation. Opinions predicting the future relating to matters of public
concern cannot be the basis of a negligent misrepresentation claim. Such opinions are protected by the First Amendment as long
as they genuinely reflect the opinions of the speaker at the time of speech. However, there is no First Amendment protection if the
giver of the opinion regarded his or her opinion as false or misleading at the time it was issued.8 See St. Amant v. Thompson, 390
U.S. 727, 731 (1968) (defendant must have entertained “serious doubts” as to the truth of the statement); Rice v. Charles Schwab,
supra, No. SACV 10-00398-CJL (MLG); In re IndyMac Mortgage-Backed Securities Litigation, No. 09 Civ. 4583 (LAK), 2010 WL
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2473243 (S.D.N.Y. June 21, 2010); and Abu Dhabi Commercial Bank v. Morgan Stanley & Co., supra, 651 F.Supp.2d at 176.
For example, in Freidus v. Ing Groep N.V., No. 09 Civ. 1049 (LAK), 2010 WL 3554097 at *12 (S.D.N.Y. Sept. 14, 2010), the Court

stated that ratings are opinions and that an opinion can be false or misleading only if the opinion giver–here the rating agency–did
not truly believe it to be the case at the time it was issued. Freidus cited Tsereteli v. Residential Asset Securitization Trust, 2006-
A8, 692 F.Supp.2d 387, 393 (S.D.N.Y. 2010) (“A subjective opinion is actionable under the Securities Act only if the amended com-
plaint alleges that the speaker did not truly have the opinion at the time it was made public”); and In re Lehman Brothers Securities
and ERISA Litigation, 684 F.Supp.2d 485, 495 (S.D.N.Y. 2010) (a rating is a statement of opinion by the rating agency that it believed
that the amount and form of credit enhancement built into each certificate, was sufficient to support the rating; an opinion is action-
able only if the complaint alleges that the speaker did not truly believe the opinion at the time it was issued).

Under this line of cases, AAA ratings given by a rating agency to securities are representations of the rating agency that at the
time it gave the ratings, the rating agency genuinely believed its opinion.

In summary, plaintiff ’s negligent misrepresentation claims are based on allegations that, at the time the ratings were assigned,
the rating agencies should have known that the AAA ratings were not reliable. For the reasons I have discussed (the economic loss
doctrine, the First Amendment, and predictions–not statements of fact), plaintiff ’s negligent misrepresentation claims are dis-
missed as to the rating agencies.

C. FRAUDULENT MISREPRESENTATION CLAIMS
Plaintiff ’s amended complaint also includes allegations that the rating agencies did not genuinely believe the ratings. See

Amended Complaint ¶¶316, 334, and 352.9 These allegations will support a fraudulent misrepresentation claim.10

The absence of privity does not prevent plaintiff from pursuing its fraudulent misrepresentation claims. Where a fraudulent
misrepresentation claim to recover economic losses is brought by a person who has no privity with the maker, this claim is gov-
erned by the Restatement (Second) of Torts § 531 which reads as follows:

§ 531. General Rule

One who makes a fraudulent misrepresentation is subject to liability to the persons or class of persons whom he intends
or has reason to expect to act or to refrain from action in reliance upon the misrepresentation, for pecuniary loss suffered
by them through their justifiable reliance in the type of transaction in which he intends or has reason to expect their con-
duct to be influenced.

As the second sentence of § 552 cmt. h recognizes, the liability of the negligent supplier of misinformation “is somewhat more
narrowly restricted than that of a maker of a fraudulent representation (see § 531), which extends to any person whom the maker
of the representation has reason to expect to act in reliance upon it.” Consequently, my first reason for dismissing the negligent
misrepresentation claim (limited group requirement of § 552) does not apply because plaintiff can prevail under a foreseeability
standard.

Also, the First Amendment does not restrict state tort law from allowing recovery based on fraud.
As I previously stated, fraud may be established upon a showing that the rating agencies did not truly believe that the credit

quality of the mortgage pool underlying each certificate plus credit enhancement, if any, was sufficient to support its AAA ratings
at the time the ratings were assigned. For these reasons, the preliminary objections of the rating agencies seeking dismissal of
plaintiff ’s fraudulent misrepresentation claims are overruled.11

III. PLAINTIFF’S CLAIMS AGAINST THE J.P. MORGAN DEFENDANTS

A. MISREPRESENTATION CLAIMS
There is privity of contract between plaintiff and the J.P. Morgan entity which served as the underwriter. Consequently, plain-

tiff may pursue against the underwriter common law fraudulent representation claims based on what the underwriter knew, and
common law negligent misrepresentation claims based on what the underwriter should have known.

The J.P. Morgan defendants correctly state that the offering documents accurately described the ratings which the rating agen-
cies had assigned to the certificates which plaintiff purchased. Or, in other words, the offering documents correctly answered the
question of what ratings did the rating agencies assign to these certificates.

Thus, the J.P. Morgan defendants’ description of the ratings is an accurate representation as long as the J.P. Morgan defendants
believed that these were accurate ratings. However, the inclusion of AAA ratings in the offering documents, without an appropri-
ate disclaimer that expressly repudiated these ratings, would constitute a misrepresentation if the J.P. Morgan defendants knew
or should have known that the ratings should not be relied upon because the J.P. Morgan defendants knew or should have known
that the rating agencies were not capable of predicting the likelihood of default for the pools of mortgages that are the subject of
this litigation.12

Since the J.P. Morgan defendants’ inclusion of the AAA ratings in the offering documents accurately described the ratings so
long as the J.P. Morgan defendants believed these to be valid ratings, the allegations in plaintiff ’s amended complaint support only
the following misrepresentation claim: at a time when the J.P. Morgan entity responsible for preparing and filing the offering doc-
uments knew or should have known that the rating process was flawed and that no weight should be given to the AAA ratings, this
entity prepared and filed offering documents that included the AAA ratings without also including an explicit statement that these
ratings should be ignored, with a full and complete explanation of its reasons for including this disclaimer.

The allegations in the amended complaint will support a finding that what the J.P. Morgan defendants knew (and plaintiff did
not know) was that the underwriting standards of the originators had been abandoned and that no reliable estimate could be made
concerning the level of enhancement necessary to ensure that the top tranches were of AAA quality. By including the AAA ratings
in the offering statements without an explicit disclaimer that these ratings should be ignored, the J.P. Morgan underwriter made
a representation that the J.P. Morgan underwriter actually believed that the AAA ratings were an accurate reflection of the cred-
it quality of the certificates. This representation would be a fraudulent representation if this J.P. Morgan entity actually believed
that this was not a reliable rating and this representation would be a negligent misrepresentation if this J.P. Morgan entity should
have known that this was not a reliable rating.

The J.P. Morgan defendants contend that I should dismiss the misrepresentation claims against those J.P. Morgan entities whose
involvement ended prior to activities relating to the preparation and filing of the offering documents. I agree.

There are no allegations that any of the J.P. Morgan entities, whose involvement ended prior to the issuance of the rating,
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induced any J.P. Morgan entity responsible for preparing and filing the offering documents to include the AAA ratings without
appropriate disclaimers.13 Thus, the only wrongdoing would be the underwriter’s use of the ratings in the offering documents while
believing that certificates should not have received this rating; none of the other J.P. Morgan defendants were responsible for this
use of the ratings in the offering materials.

For these reasons, I am dismissing the fraudulent representation claims against J.P. Morgan Mortgage Acquisition Corp., J.P.
Morgan Mortgage Acceptance Corporation I, Chase Home Finance L.L.C., and Chase Mortgage Finance Corporation.

The J.P. Morgan entity that served as the underwriter (J.P. Morgan Securities LLC) raises several grounds for dismissal even
if the amended complaint can be construed to allege that J.P. Morgan Securities knew or should have known that the ratings should
not be relied upon.

(1) OFFERING MATERIALS
J.P. Morgan Securities contends that the inclusion of the AAA ratings in the offering documents did not convey a message that

J.P. Morgan Securities believed that certificates had the characteristics of AAA securities because of the detailed description in
the offering materials of the mortgages which supported the certificates. Furthermore, because of this detailed description, plain-
tiff could not have reasonably relied on the AAA ratings.

At oral argument (Transcript of 8/25/10 Oral Argument at 32-36), counsel for J.P. Morgan described, as illustrative, informa-
tion within the offering materials for a pool consisting of 2,464 loans that included the certificates that are the subject of the pro-
ceedings at GD09-016893.

According to counsel, the offering materials disclosed that 88.3% of the 2,464 loans were interest only for a period of up to ten
years;14 that two-thirds of the mortgage loans in this pool were originated with a second lien and for these loans the loan-to-value
ratio was 97.9;15 that of the 2,464 loans in the pool, only seven had more than six months’ payment history; that 48.6% of the loans
originated in California and economic conditions in California may affect the ability of the borrowers to repay the loans; that
22.41% of the loans were cash-out; and that 85% of the loans in this particular mortgage pool were originated under low or no-doc
programs. Transcript at 34-35.

If, in a hypothetical fact situation, the offering documents state that a particular package of mortgages includes only borrowers
with a solid track record and if the offering statement also says that 60% of the borrowers are first-time homeowners who pur-
chased their homes within the past six months, the specific statement should control the general. Consequently, a court should rule,
as a matter of law, that there was no misrepresentation because the representation includes all relevant information within the
offering documents. Also, the court should rule, as a matter of law, that the holder of the certificate cannot establish reliance on
the general representation that the borrowers have a solid track record because this opinion is inconsistent with the specific infor-
mation concerning the borrowers.

The J.P. Morgan defendants contend that this hypothetical fact situation and the fact situation in this litigation are almost iden-
tical. They contend that, as a matter of law, they did not make any misrepresentations because the robust disclosures in the offer-
ing documents disclosed to plaintiff and other investors that these AAA-rated securities contained large numbers of high-risk mort-
gages. Furthermore, plaintiff could not reasonably rely on the AAA ratings because of the detailed information within the offering
documents describing the extremely relaxed underwriting policies coupled with disclosures that the certificates were backed by
a high percentage of what must be regarded by any sophisticated investor as risky mortgages.

Plaintiff states that while it knew that many of the mortgage transactions were based on the relaxed underwriting standards
described in the offering materials, it also knew that the AAA ratings of its certificates took into account the structuring of the pool
of mortgage loans into tranches such that only purchasers of lesser rated certificates would assume the actual risks of mortgage
defaults. Thus, plaintiff believed that the disclosures in the offering documents were describing risks that would be assumed by
holders of lesser-rated securities. On the other hand, plaintiff believed that the AAA ratings meant that the rating agencies and
underwriters believed that the risks of nonpayment were minimal as to holders of certificates with AAA ratings.

At the preliminary objection stage of these proceedings, I cannot conclude that the information and warnings in the offering
statements bar plaintiff ’s misrepresentation claims.16

(2) DEFENSE OF NO LOSSES
The J.P. Morgan defendants contend that the misrepresentation claims should be dismissed because plaintiff did not (and can-

not) allege that it has failed to receive any pass-through payments from its certificates. Consequently, it has not experienced any
damages. Damages are an essential element of a misrepresentation claim.

However, nonpayment is not the only measure of damages that the law recognizes. Upon a showing of fraud, plaintiff may seek
the difference between what it paid to acquire what it believed to be AAA-rated securities and what an investor would have paid
for these securities without AAA ratings or with AAA ratings with a disclaimer.17 Thus, recovery is not dependent upon whether or
not factors other than the declining housing market contributed to the decline in the value of the certificates.

The J.P. Morgan defendants rely on the warnings in the offering materials regarding a weak or nonexistent secondary market.
However, the risks of a less than robust secondary market for persons holding certificates that are properly rated AAA are differ-
ent from the risks anticipated by persons holding certificates that should have received much lower ratings.

(3) MATERIALITY
The J.P. Morgan defendants contend that the certificates, as senior bonds of their respective trusts, were protected against loss-

es by various forms of credit enhancement. Because of such protection, a small number of noncomplying loans could not have had
a material effect on the certificates. Because plaintiff failed to allege facts showing that the pools include so many noncomplying
loans as to negate any credit enhancement, plaintiff has not alleged materiality and thus has not stated a claim.

This argument is the opposite side of the J.P. Morgan defendants’ argument that the offering statements’ pictures of the pools
were so dire as to preclude plaintiff from reasonably believing that the certificates, as senior bonds of their respective trusts, would
be paid.

My difficulty with this argument is that the allegations in the amended complaint that the pools contain substantial numbers of
noncomplying loans are sufficient to support a finding of materiality. Thus, it becomes a matter of evidence–and not pleading–as
to whether the number of noncomplying loans has reached material levels relative to the entire number of loans in the pools.

(4) REPURCHASE PROVISIONS
The J.P. Morgan defendants contend that plaintiff is bound by the provision in the offering documents which creates a mecha-
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nism for repurchase or substitution of noncomplying loans: A “repurchaser or substitute” provision, under which the trustee may
cause its seller to repurchase any noncomplying loans or to substitute qualified loans in their place.18 The J.P. Morgan defendants
further assert that the offering documents advise investors that this “repurchaser substitute provision” constitutes the sole reme-
dy available to certificate holders for noncomplying loans.19

This is not a remedy available to the certificate holders because they have no control over the loans and no ability to trigger a
repurchase. Only the J.P. Morgan defendants may do so.20 Courts will not enforce contractual remedies where the remedy fails to
provide any meaningful relief. See Barrack v. Kolea, 651 A.2d 149, 153 (Pa. Super. 1994).

The J.P. Morgan defendants rely on a ruling of the Court of Appeals for the Fifth Circuit in Loan Star Fund V (U.S.), LP v.
Barclays Bank, PLC, 594 F.3d 383 (5th Cir. 2010). Even if I find this Opinion to have merit, the facts of the present case are very
different. In Loan Star, there was an arm’s length relationship between the purchaser of the securities and the seller, meaning that
in Loan Star, unlike the present case, the investors were not left with a remedy that depends upon one transactional entity suing a
related transactional entity.

In Loan Star, shortly after the purchases, the purchaser discovered that several hundred mortgages were delinquent. The Court
read the prospectus and warranties as providing that if some mortgages were delinquent, Barclays would either repurchase them
or substitute performing mortgages into the trusts. Barclays had, in fact, done so. Thus, since the purchaser received what it was
promised in the offering documents, there were no actionable misrepresentations. See Boilermakers National Annuity Trust Fund
v. WAMU Mortg. Pass Through Certificates, No. C09-0037MJP, slip op. (W.D. Wash. Sept. 28, 2010), which distinguished Loan Star
on the ground that it was based on a representation about the absence of delinquent loans.

B. SECTIONS 11 AND 12 (a)(2) OF THE SECURITIES ACT OF 1933
I next consider the J.P. Morgan defendants’ preliminary objections seeking dismissal of plaintiff ’s claims based on §§ 11 (15

U.S.C. § 77k) and 12(a)(2) (15 U.S.C. § 770 of the Securities Act of 1933.21

Section 11 applies to registration statements. The relevant provision reads as follows:

(a) Persons possessing cause of action; persons liable

In case any part of the registration statement, when such part became effective, contained an untrue statement of a mate-
rial fact or omitted to state a material fact required to be stated therein or necessary to make the statements therein not
misleading, any person acquiring such security (unless it is proved that at the time of such acquisition he knew of such
untruth or omission) may, either at law or in equity, in any court of competent jurisdiction, sue–

Section 12 applies to prospectuses and oral communications. The relevant provision imposes liability on:

Any person who–

(2) offers or sells a security (whether or not exempted by the provisions of section 77c of this title, other than paragraphs
(2) and (14) of subsection (a) of said section), by the use of any means or instruments of transportation or communica-
tion in interstate commerce or of the mails, by means of a prospectus or oral communication, which includes an untrue
statement of a material fact or omits to state a material fact necessary in order to make the statements, in the light of the
circumstances under which they were made, not misleading (the purchaser not knowing of such untruth or omission), and
who shall not sustain the burden of proof that he did not know, and in the exercise of reasonable care could not have
known, of such untruth or omission . . . .

In their preliminary objections to § 11 claims, the J.P. Morgan defendants seek dismissal of plaintiff ’s claims against each of
the J.P. Morgan defendants other than J.P. Morgan Securities because the complaint does not allege facts showing that these enti-
ties were issuers or underwriters of the certificates. I am granting these preliminary objections. See 15 U.S.C. §77k(a) and Section
II.A of this Opinion.

In order to state a claim under § 12(a)(2), a plaintiff must allege facts sufficient to demonstrate that the defendant is a “seller”
within the meaning of the legislation. Under § 12(a)(2), a “seller” is either (1) one who passes title to the buyer for value (a “direct
seller)” or (2) “one who successfully solicits the purchase, motivated at least in part by a desire to serve his own financial inter-
ests or those of the securities’ owner (a solicitor seller).”22 J.P. Morgan Securities, as the underwriter, sold the certificates direct-
ly to the individual investors, including plaintiff. The amended complaint does not describe any activities that would bring the other
J.P. Morgan entities as “sellers” into the scope of § 12(a)(2). Consequently, I am sustaining the preliminary objections of the J.P.
Morgan defendants seeking dismissal of plaintiff ’s claims against each of the J.P. Morgan defendants other than J.P. Morgan
Securities.

C. SECTION 15 OF THE SECURITIES ACT OF 1933

The relevant portion of this Section, 15 U.S.C. §77o, reads as follows:

(a) Controlling persons.–

Every person who, by or through stock ownership, agency, or otherwise, or who, pursuant to or in connection with an
agreement or understanding with one or more other persons by or through stock ownership, agency, or otherwise, con-
trols any person liable under sections 77k or 77l of this title, shall also be liable jointly and severally with and to the same
extent as such controlled person to any person to whom such controlled person is liable, unless the controlling person had
no knowledge of or reasonable ground to believe in the existence of the facts by reason of which the liability of the con-
trolled person is alleged to exist.

The allegations that support plaintiff ’s common law tort claims support recovery against J.P. Morgan Securities under §§ 11 and
12.23 Plaintiff has alleged a parent-child relationship (i.e., a relationship which JPMorgan Chase & Co. can control). The pleading
requirements are met through allegations of parental control. Marrari v. Medical Staff Network Holdings, Inc., 395 F.Supp.2d 1169,
1181 (S.D. Fla. 2005). Thus, plaintiff may pursue a claim based on Section 15 against JPMorgan Chase & Co.

D. SECTION 501 OF THE PENNSYLVANIA SECURITIES ACT
In Count IX, plaintiff seeks recovery for violations of § 501 of the Pennsylvania Securities Act of 1972 (70 P.S. § 1-501). The rel-
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evant portion of the Act reads as follows:

(a) Any person who: . . . (ii) offers or sells a security in violation of section[ ] 401 . . . or otherwise by means of any untrue
statement of a material fact or any omission to state a material fact necessary in order to make the statements made, in
the light of the circumstances under which they are made, not misleading, the purchaser not knowing of the untruth or
omission, and who does not sustain the burden of proof that he did not know and in the exercise of reasonable care could
not have known of the untruth or omission, shall be liable to the person purchasing the security from him, who may sue
either at law or in equity to recover the consideration paid for the security . . . .

I find no merit to the contention of the J.P. Morgan defendants that § 501(a) applies only to a person who offers or sells a secu-
rity in violation of §§ 401, 403, or 404. This contention ignores the language “or otherwise.” Several courts have reached the same
result. See Gilliland v. Hergert, No. 2:05-cv-01059, 2008 WL 2682587, at *7 (W.D. Pa. 2008) (“The statutory text of § 1-501 express-
ly imposes liability on a person who ‘otherwise’ sells a security by means of a misleading statement or omission.”); and Kronenberg
v. Katz, 872 A.2d 568, 595 (Del. Ch. 2004).

For these reasons, I enter the following Order of Court:

ORDER OF COURT
I .

On this 29th day of November, 2010, upon consideration of the preliminary objections of the rating agencies, it is hereby
ORDERED that:

(1) plaintiff ’s claims based on Section 11 of the Securities Act of 1933 are dismissed;
(2) plaintiff ’s negligent misrepresentation claims are dismissed; and
(3) defendants’ preliminary objections seeking dismissal of plaintiff ’s fraudulent misrepresentation claims are overruled.

II.
Upon consideration of the preliminary objections of the J.P. Morgan defendants, it is hereby ORDERED that:
(1) defendants’ preliminary objections seeking dismissal of plaintiff ’s fraudulent and negligent misrepresentation claims are

overruled as to J.P. Morgan Securities and are sustained as to the remaining J.P. Morgan defendants, and these claims are dis-
missed as to all J.P. Morgan defendants other than J.P. Morgan Securities;

(2) defendants’ preliminary objections seeking dismissal of plaintiff ’s claims based on Sections 11 and 12(a)(2) of the Securities
Act of 1933 are sustained as to all J.P. Morgan defendants other than J.P. Morgan Securities and these claims are dismissed as to
all J.P. Morgan defendants other than J.P. Morgan Securities;

(3) it appearing that plaintiff is raising claims based on Section 15 of the Securities Act of 1933 only as to JPMorgan Chase &
Co., the preliminary objections of JPMorgan Chase & Co. seeking dismissal of these claims are overruled; and

(4) the preliminary objections of the J.P. Morgan defendants seeking dismissal of plaintiff ’s claims based on Section 501 of the
Pennsylvania Securities Act are overruled.

III.
It is ORDERED that the parties shall contact me when the pleadings are closed so that I may schedule a status conference. I

will schedule a status conference on an earlier date if requested, in writing, by any party.

BY THE COURT:
/s/Wettick, J.

1 Securities with the highest quality are rated AAA by Moody’s and AAA by S&P and Fitch. These ratings will be referred to as
AAA hereinafter.
2 Standard & Poors is a division of McGraw-Hill.
3 Each certificate represents the right of the investor that purchased it to receive a portion of the cash flow, i.e., principal and inter-
est paid on the mortgages, generated by the pool of mortgage loans underlying the certificate.
4 Plaintiff alleges that it may purchase only AAA-rated securities.
5 At footnote 119, the Court cited three cases in support of its statement that under typical circumstances, the First Amendment
protects rating agencies subject to an actual malice exception: Compuware Corp. v. Moody’s Investment Services, Inc., 499 F.3d
520, 529 (6th Cir. 2007); Jefferson County School District No. R-1 v. Moody’s Investment Services, Inc., 175 F.3d 848, 856 (10th Cir.
1999); and First Equity Corp. v. Standard & Poor’s Corp., 690 F.Supp. 256, 260 (S.D.N.Y. 1988).

In Compuware Corp. v. Moody’s Investment Services, Inc., supra, 499 F.3d 520, in 1999, Compuware asked Moody’s to rate
its ability to repay funds borrowed under a $900 million revolving bank credit facility. It responded with a letter confirming that
it had a rating of Baa2 which is the second lowest rating in Moody’s ten investment grade ratings.

As part of its contracted-for services, Moody’s continued to monitor Compuware’s financial situation. In 2002, it reduced
the rating, even though Compuware had significantly reduced its debt, because it had filed a lawsuit against IBM, an important
customer.

Compuware brought suit against Moody’s alleging, inter alia, breach of contract and defamation. The trial court ruled
that Compuware, as a publicly-held corporation, is a public figure for purposes of First Amendment defamation analysis. Thus,
recovery requires a showing of actual malice. The Court of Appeals affirmed the ruling of the trial court that the evidence was
insufficient to establish actual malice.

The Court’s rulings were not limited to the defamation claims. The actual malice standard was also applied to the breach
of contract claim (breach of an implied covenant to perform skillfully and diligently). The Court cited case law holding that the
actual malice standard required for an actionable defamation claim must also be met for tort claims of intentional infliction of emo-
tional distress and tortious interference with contractual and business relationships.

In Jefferson County School District No. R-1 v. Moody’s Investment Services, Inc., supra, 175 F.3d 848, the school district
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retained rating agencies other than Moody’s to rate its bonds. Within less than two hours after the school district brought the bonds
to market, Moody’s published an article regarding the bonds in its “Rating News,” an electronically distributed information serv-
ice sent to subscribers and news services. The article stated that the outlook on the district’s general obligation debt is negative.
As a result, the school district was forced to re-price its bonds at a higher interest rate.

The school district brought claims for intentional interference with contract, intentional interference with business rela-
tions, and publication of an injurious falsehood based on allegations that Moody’s statements were based on information that was
more than a year old.

Citing several United States Supreme Court Opinions holding that a statement of opinion relating to matters of public con-
cern which does not contain a provably false factual connotation shall receive full First Amendment protections, the Court of
Appeals ruled that the trial court properly entered judgment in favor of Moody’s on the ground that courts may not constitutional-
ly allow recovery on any showing less than malice.

In First Equity Corp. v. Standard & Poor’s Corp., supra, 690 F.Supp. 256, another judge in a prior proceeding in this liti-
gation had ruled that S&P could not be liable for negligent misrepresentation. In these proceedings at 690 F.Supp. 256, the sole
issue was whether summary judgment should be granted with respect to the fraud claim. The Court granted summary judgment
because the evidence would not establish that Standard & Poor’s had actual knowledge of the alleged falsity.
6 Also, the Chief Justice and one other Justice concurred in the judgment.
7 The Dissenting Opinion of Judge Brennan, joined in by three other Justices, agreed with Justice Powell’s analysis which recog-
nized that speech on public issues is governed by a malice standard. These four Justices would have given First Amendment pro-
tections to the issuer of the credit report.
8 The test is not whether the maker of the opinion should have known that the ratings were false and misleading–this is a negli-
gence standard, the use of which is barred by the First Amendment.
9 The amended complaint also alleges that it was unreasonable for the rating agencies to believe the ratings accurately predicted
the risk of nonpayment. This would only constitute a negligent misrepresentation claim.
10 Pa.R.C.P. No. 1019(b) provides that malice, intent, knowledge, and other conditions of mind may be averred generally. It appears
that the pleading requirements for securities litigation instituted in the federal courts require more than general averments.
11 I will address the absence of damages and the repurchase defenses (even assuming that the rating agencies could make use of
the repurchase provisions in an agreement to which they are not a party) in my consideration of plaintiff ’s claims against the J.P.
Morgan defendants.
12 The amended complaint alleges that the J.P. Morgan defendants did not genuinely or reasonably believe the ratings. See
Plaintiff ’s Amended Complaint ¶¶235, 245, and 433. See footnote 10.
13 Paragraph 304 of Plaintiff ’s Amended Complaint is a nondescriptive conclusory allegation.
14 Counsel stated that the Prospectus Supplement at page 20 expressly disclosed “interest only loans may have higher risk of default
and were issued to borrowers who may not have otherwise qualified for a fully amortized loan.” Transcript at 32.
15 Counsel stated that the Prospectus Supplement at page S-23 warned that when mortgage properties are secured by second liens,
foreclosure frequently may be increased because the mortgagors have less equity. Transcript at 34.
16 A contention running throughout the briefs of the J.P. Morgan defendants is that plaintiff, as a very sophisticated investor, knows
good mortgages from bad mortgages, and that it is clear from the descriptions of the underlying collateral in the offering docu-
ments that the pools include too many bad mortgages (i.e., loans made without any real effort to determine the financial status of
the borrower). However, under Pennsylvania case law, once plaintiff alleges that it relied on the AAA ratings (see Amended
Complaint ¶¶99 and 123), questions as to whether it in fact did so and whether reliance was reasonable cannot be resolved at the
preliminary objection stage of the proceedings.

In my Opinion in Half v. Metropolitan Life Ins. Co., 65 D.&C.4th 246, 269-77 (C.P. Allegheny 2003), I considered a motion
for summary judgment seeking dismissal of claims raised by Mr. and Ms. Drelles based on misrepresentations of an insurance agent.

In 1988, Mr. Drelles purchased a whole life policy in the amount of $100,000. He testified that he purchased this policy
based on the agent’s representations that upon payment of $4,092 per year for eight years, he would have a fully paid policy. The
policy, in fact, provided for a monthly payment of $369 for as many as forty-one years. Id. at 271.

In 1990, Mr. and Ms. Drelles purchased another whole life insurance policy in the amount of $500,000 payable on the sec-
ond death. They testified that they purchased the policy on the basis of the agent’s representations that the policy would be fully
paid if they made annual payments of approximately $6,700 for ten years. The policy, in fact, provided for annual payments payable
to the second death or to age 99. Id. at 271-72.

The insurance company sought dismissal on the ground that the suit was not brought within two years of the misrepre-
sentations. Mr. Drelles contended that the statute of limitations was tolled because of the concealment doctrine.

While he could have easily determined that the agent’s representations were inconsistent with the terms of the policies
by briefly reviewing the policies, Mr. Drelles testified that he did not review these policies.

I ruled in favor of the insurance company because Mr. Drelles was an extremely sophisticated investor who would have
seriously questioned whether the agent’s representations were too good to be true. Mr. Drelles’ background included twenty-five
years of employment at Pittsburgh National Bank, where he served as director of equity research; director of investment research
and investment strategies; vice president responsible for all investment functions; and vice president responsible for the investment
function of the entire trust department. Thereafter, for several years, he was the director of pension assets management at Eastern
Airlines. He then took positions managing the financial affairs of very wealthy people. I concluded that Mr. Drelles knew the differ-
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ence between term life and whole life insurance and he would be expected to question a proposed investment package (which was
not an annuity) that did not appear to be dependent upon interest rates or the performance of the stock market. Id. at 269-70.

In Drelles v. Manufacturers Life Ins. Co., 881 A.2d 822 (Pa. Super. 2005), the Pennsylvania Superior Court reversed my
ruling. It ruled that whether Mr. and Mrs. Drelles relied on the agent’s representations made in the insurance context is a ques-
tion for the jury.
17 See Restatement (Second) of Torts § 549(1)(a); see also Skurnowicz v. Lucci, 798 A.2d 788, 795 (Pa. Super. 2002).
18 The June 14, 2006, Prospectus Supplement describes the mechanism for repurchase and substitution of noncomplying loans: the
trustee reviews each loan and may cause the seller to repurchase or substitute any defective loans within a limited time after clos-
ing. June 14, 2006, Pros. Supp. at S-43-44. Therefore, what the J.P. Morgan defendants characterize as the “repurchase or substi-
tute” provision as plaintiff ’s “sole remedy,” is not a remedy available to plaintiff, because plaintiff is not the trustee and only the
trustee may demand repurchase or substitution from the seller.
19 June 14, 2006, Pros. Supp. at S-44, June 14, 2006, Pros. at 37.
20 Plaintiff ’s complaint alleges that the pool contains substantial numbers of noncomplying loans. It appears that none of these loans
has been repurchased and there has not been a substitute of qualified loans in place of the noncomplying loans.
21 As the J.P. Morgan defendants recognized in subsequent pleadings, where the plaintiff files a preliminary objection raising lack
of conformity to law, the defense that claims based on §§ 11 and 12 are barred by the statute of limitations may not be raised
through preliminary objections. See Pa.R.C.P. Nos. 1028 and 1030.
22 See Pinter v. Dahl, 486 U.S. 622, 643-45 (1988) (“seller” liability reaches direct sellers as well as persons or entities who solicit
the sale of securities for financial gain).
23 A controlling person claim under § 15 requires a violation of § 11 or § 12(a)(2).

Peter J. Teris and Paula Babac Teris v.
Zoning Board of Adjustment of City of Pittsburgh

and City of Pittsburgh
Procedural Rules Governing Zoning Hearing Board—Use Variance—Standard of Review

No. SA 10-000917. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—February 11, 2011.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh dealing with two vacant lots

located at Boundary Street in the area known as Panther Hollow in the Oakland neighborhood in the City of Pittsburgh. The lots
are located in a P (Parks) Zoning District near the entrance of a bicycle path in Schenley Park and owned by Peter and Paula Teris
(“Owners”). The Owners applied for a variance under Section 911.02 of the City of Pittsburgh Zoning Ordinance (“Ordinance”) for
use of the Property as a 38-stall (leased parking) commercial lot because parking lots are not permitted in Parks districts.

The Board (with only one member attending) held a hearing on July 15, 2010. They denied the request finding that the Owners
failed to present sufficient evidence or compelling reasons for the variance to be granted. Specifically, they found that although
two commercial lots exist nearby, they are located on streets with high volumes of traffic and serve schools. Further, the Board
determined that the commercial lot would substantially alter the essential characteristic of the neighborhood. It is from that deci-
sion that the Owners appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Owners claim that the Board’s decision is invalid and must be vacated because it violates the Rules of Procedure adopted
by the Board. Specifically, they claim that Rule 303 requires two members for a quorum and on July 15, 2010, only one Board mem-
ber was in attendance. Rule 303 provides:

At all meetings and hearings of the Board, two (2) Members shall constitute a quorum. Subject to recusal, any member
who was not present at the hearing may participate in the decision and opinion in any case after review of the record and
consultation with the members who were present.

However, Rule 304 permits the absent members to participate as long as they review the record and consult with the voting Board
members. Rule 304 states:

If illness, disability, absence or recusal for conflict of interest reduces the hearing attendance to one (1) Member, that
Member shall conduct a full and proper hearing. After a hearing has been conducted, any Member who is eligible to vote,
whether or not attending such meeting shall vote after review of the existing record and transcript if available, and upon
consultation with such other Members who are eligible to vote.

The Board’s decision was signed by all three members of the Board. The words “upon review” are written next to the two mem-
bers that did not attend the hearing. Therefore, the decision demonstrates that three Board members reviewed the record and it
does not violate the Rules of Procedure.
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The Owners also claim that the Board’s decision is arbitrary and capricious and not supported by substantial evidence because
they properly demonstrated the criteria required for a variance. However, the record supports the Board’s denial of the variance
request under §922.09.E. The Board considered the following conditions:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that the
unnecessary hardship is due to such conditions and not the circumstances of conditions generally created by the provi-
sions of the zoning ordinance in the neighborhood or district in which the property is located;

2. That because of such physical circumstances or conditions, there is no possibility that the property can be developed
in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is therefore nec-
essary to enable the reasonable use of the property;

3. That such unnecessary hardship has not been created by the appellant;

4. That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the prop-
erty is located, nor substantially or permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare; and

5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the least
modification possible of the regulation in issue.

6. In granting any variance, the board may attach such reasonable conditions and safeguards as it may deem necessary
to implement the purposes of this act and the zooming ordinance.

Pittsburgh Code §922.09.E

The Owners failed to establish that that their alleged hardship is unique to their Property and not self-inflicted. The Owners claim
that due to the size, location and condition of the Property and the use and condition of the surrounding properties, the Property
can’t be developed and is worthless. Architect Jim McClean, testifying on behalf of the Owners, stated that given the location and
the expense to build residential units in the area, a commercial lot is the only way to develop the land. The Owners rely on Taliaferro
v. Darby Twp. Zoning Hearing Board, 873 A.2d 807 (Pa. Cmwlth. 2005). In that case, the Court supported the board’s finding of
unnecessary hardship after a real estate developer provided expert testimony stating that residential use of the property was
impractical due to age and value of neighboring properties, its location on a major highway and its proximity to a commercial devel-
opment. Id. at 812-813. However, in the instant case, the Property is not similarly situated. Furthermore, Robert Swope, who owns
and rehabilitates area properties, testified that the property values in the area make the Property suitable for residential use.

The Board also correctly concluded that the proposed parking lots would alter the essential character of the neighborhood. They
explained that while there are other commercial lots in the area, the street locations are too dissimilar to suitably compare.
Specifically, the other commercial lots are located on heavily-trafficked streets. Several neighbors as well as users of the bike and
jogging trails also testified in opposition to the proposed plan. They expressed safety and cleanliness concerns stating that the area
is heavily used by bikers and joggers who will be put in danger by increased vehicular traffic. Neighboring property owner, Stacy
Hart, testified that she is concerned about environmental impacts such as slipping of the hillside as well as traffic issues affecting
the nearby playground. Kathy Boykowycz, representing the Oakland Community Council (“OCC”), testified that the OCC desires
more residential development in the area.

Based upon the foregoing, the Board correctly determined that the Owners did not provide substantial evidence to support their
claim for unnecessary hardship or that their plans were not contrary to the public interest. The Board properly denied the Owners’
variance request and therefore, the Board’s decision is affirmed.

ORDER OF COURT
AND NOW, this 11th day of February, 2011, based upon the foregoing Opinion, the decision of the Zoning Board of Adjustment

is affirmed.
BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Richard DeSabetino

Summary Driving Offenses—Sufficiency and Weight of the Evidence

No. CC 200901476. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—Filed: January 24, 2011.

OPINION
Christmas came early for Richard DeSabetino in 2009. On December 18th a jury acquitted him of various charges. This Court

reached a different result on a multitude of summary offenses. Sentencing was held on February 24, 2010. The Court imposed con-
secutive periods of incarceration on every driving related summary offense and fines. DeSabetino has now appealed.

On March 4, 2010, DeSabetino’s then lawyer Stacey Steiner, from the Public Defender’s Officer, sought post-sentence relief and
permission to withdraw as counsel. On March 10th, the Court granted a request to supplement the pending post-sentence motion
and it granted Ms. Steiner’s request to withdraw as counsel. On March 24th, the Court ruled a pro se Petition to Appeal Sentence
By Court as premature based upon the pending post-sentence motions.1

On April 29, 2010, present counsel, Mr. Matthew Debbis, filed an Amended Post-Sentence Motion. Within that pleading he
sought more time because of a need to obtain the trail transcript. That request was granted and a new due date of June 8, 2010 was
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established. The Court also ruled that more time was needed with which to rule on the post-sentence motion pursuant to
Pa.R.Crim.P. 720(B)(3)(b).2

On June 2, 2010 the trial transcript was filed.3 Counsel had six (6) days to supplement his late April Amended Post-Sentence
Motion. Nothing ever came from DeSabetino.4 Fall started with a September 23rd order from the Clerk of Courts denying the post-
sentence motion by operation of law. An October 18, 2010, Notice of Appeal followed as did DeSabetino’s timely Concise Statement
of Matters Complained of on Appeal on November 8, 2010.

DeSabetino advances three claims in his Concise Statement.5 He claims the evidence was not sufficient to sustain the summa-
ry verdicts of guilt. He asserts the verdicts were contrary to the weight of the evidence. His final claim is an attack on the court’s
maximum sentences and their consecutive nature.

Sufficiency of the Evidence
DeSabetino’s sufficiency attack is singular in focus – the evidence did not show he was the driver of the car. Concise Statement,

paragraph 9(a)(“the evidence was insufficient to prove that the Defendant was the operator of the motor vehicle...”).6 DeSabetino
was charged with eight summary charges.7 All have a common element – driving. Considering DeSabetino has limited our review
to that very issue there is no need to review all of the other elements of each charge.

The following legal principles guide the analysis. Credibility of witnesses is a matter within the exclusive province of the fact
finder. Commonwealth v. Boich, 982 A.2d 102,112 (Pa. Super. 2009). The evidence is viewed in the light most favorable to the ver-
dict winner and the fact finder is free to believe all, part or none of the evidence. Commonwealth v. Jones, 886 A.2d 689,704 (Ps.
Super. 2005), appeal denied, 897 A.2d 452 (Pa. 2006).

The government presented eight (8) witnesses during this two day trial. Their evidence showed a stolen pickup truck failed to
stop at a stop sign and its operator failed to use its turn signal in the late afternoon on Wednesday, November 12, 2008. Trial
Transcript, pg. 30, 48, 88. A city of Pittsburgh police officer saw this and turned on his car’s lights and sirens. TT, 30. The truck
did not stop.8 A high speed chase ensued. TT, 31, 34. Speed limits were ignored. Red lights were disobeyed. The Buick even drove
on the wrong side of road crashing into another vehicle. TT, 33. This ultimately disabled the vehicle. The driver got out and ran
into some nearby woods. Officer Kosko got a “good look”. TT, 40. He was 5 yards away. TT, 48. It was DeSabetino. TT, 35, 49. The
ability to identify the driver did not happen at the scene. About 90 minutes after the incident, Kosko viewed a photograph of
DeSabetino. The photograph matched the driver of the vehicle. TT, 37. Inside the vehicle was a female, Jamie DeSabetino, the one-
time wife of the defendant.

The chased vehicle was examined by law enforcement. A fingerprint was found on the exterior of the driver’s side door frame.
TT, 63. That print was compared to those of DeSabetino. TT, 78. It was a match, TT, 78-79, 84.

The defense presented one witness – the defendant himself. He said he was not involved in a high-speed chase, was not in any
truck with his estranged wife and provided an explanation of how his fingerprint got on the door frame. TT, 114, 115, 116.

The Court choose to believe the government’s version of events. It did so when it first heard the evidence and it feels the same
way now. The government’s evidence showed DeSabetino was the driver of the truck. Considering that was the only element he is
litigating on appeal, the insufficiency claim fails.

Weight of the Evidence
DeSabetino also claims this Court’s guilt determinations were against the weight of the evidence. Our Rules of Procedure require

such claims be raised by motion. Pa.R.Crim.P. 607(A)(3)(“A claim that the verdict was against the weight of the evidence shall be
raised with the trial judge in a motion for a new trial : in a post-sentence motion.”). DeSabetino made the following assertion:

[t] he verdict of guilt as to each of the above offense was against the weight of the evidence. The Defendant is entitled to
a new trial.

Amended Post Sentence Motion, paragraph 12(b), (April 29, 2010); see also, Concise Statement, 9(b). Rule 607(A)(3) has been com-
plied with, but is that the only rule which must be followed ? Our Rules of Criminal Procedure say otherwise.

Pa.R.Crim.P. 575 addresses motions and answers. Section (A) of that rule sets forth certain requirements for motions. Sub-sec-
tion (2)(c) of that rule provides that “[t]he motion shall state with particularity the grounds for the motion, [and] the facts that sup-
port each ground....”. Pa.R.Crim.P. 575(A)(2)(c). Sub-section (A)(3) says that the “failure, in any motion, to state ... a ground there-
for shall constitute a waiver....”. Pa.R.Crim.P. 575(A)(3).

Here, the only assertion regarding the evidence’s weight was – the verdict was against the weight of the evidence. There is no
particularity. There are no facts set forth in support. This one-sentence assertion is not what Rule 575(A)(2)(c) contemplates and
justifies this Court’s conclusion that the weight claim has been waived.9

Sentence
DeSabetino claims the Court “abused its discretion and contravened the fundamental norms of sentencing by imposing the max-

imum sentences on each count, and running them consecutively to each other.” Concise Statement, paragraph 9(c). The Court rec-
ognizes an error but not from those advanced by DeSabetino in his Concise Statement.10 Since the error touches upon the legality
of the sentence and illegal sentences can never be waived, Commonwealth v. Archer, 722 A.2d 203, 209 (Pa. Super. 1998), the Court
suggests the Superior Court simply amend the sentence consistent with the following discussion.

DeSabetino was sentenced on eight (8) summary offenses. His punishment was 90 days on every summary. The maximum
penalty for a summary offense is “not more than 90 days”, 18 Pa.C.S. Section 106(c)(2), and a fine of $300. 18 Pa.C.S. Section
1101(7). While the Court did not exceed the statutory maximum it did not consider other provisions of the Sentencing Code. Section
9756(b) states a “court shall impose a minimum sentence of confinement which shall not exceed one-half of the maximum sentence
imposed.” 42 Pa.C.S. Section 9756(b). The Court’s failure to impose a minimum sentence made the sentence imposed in this case
illegal. See, Commonwealth v. Duda, 831 A.2d 728 (Pa. Super. 2003)(“Appellant correctly claims that the ninety-day sentence
imposed was illegal because no minimum sentence was included. This Court has held that Section 9756 requires a minimum sen-
tence for a summary harassment conviction.”).

The underlying facts of this case coupled with DeSabetino’s attitude at sentencing were major influences in the Court wanting
to impose the maximum sentence it could. The horror caused by DeSabetino’s journey caused one government witness to feel he
was going to die. TT, 54. The time of day and the location in which this chase took place probably caused similar feelings in the
many motorists who witnessed this event. An event, which for most people, is only experienced inferentially through a move or tel-
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evision screen. Here, DeSabetino was the lead actor in this reality episode. This was a late afternoon on a weekday during rush
hour traffic on one of the main exit routes from the City of Pittsburgh. DeSabetino exhibited no regard for others. He placed count-
less people in harm’s way. This careless attitude did not evaporate by the time sentencing rolled around. While saying he accept-
ed responsibility for his actions, later comments, including his tone of voice and inflection, allowed this Court to conclude this was
an insincere effort to escape punishment. The entirety of DeSabetino’s conduct justified this Court’s sentence including the con-
secutive nature of the punishment.

As the Superior Court did in Duda, DeSabetino’s sentence should be amended to include a minimum of 45 days at each of the
summary offenses. 831 A.2d at (“In this case given that the maximum possible sentence for summary harassment is ninety days,
we are confident that the trial court intended to impose the maximum sentence. Therefore this Court amends Appellant’s sentence
to include a minimum term equal to one-half of the maximum of ninety days or forty-five days’ incarceration.”).11

BY THE COURT:
/s/Williams, III, J.

1 The Court also noted that Pa.R.Crim.P. 720(d), which prohibits post-sentence motion practice in summary convictions following
a trial de nevo, did not apply because the summary convictions were not from a trial de nevo after losing before the local district
magistrate judge.
2 The action under Rule 720(B)(3)(b) made August 1, 2010 as the last day for a decision.
3 The transcript bears a tracking number of T10-1108. The sentencing transcript can be found at T10-0981. It was filed on May
12, 2010.
4 Counsel’s Amended Post-Sentence Motion made a supplement contingent upon his review of the trial transcript. In the future,
counsel would be better served to notify the Court in some fashion that no supplement will be forthcoming.
5 All three claims were set forth in his Amended Post-Sentence Motion. Amended Post Sentence Motion, pgs. 4-5 (April 29, 2010).
6 The 9th summary conviction DeSabetino complains about is criminal mischief. Concise Statement, Paragraph 9(a)(ix). However,
the criminal mischief conviction stems from criminal information 200902564 and not this docket 200901476. The Court has found
no Notice of Appeal filed at the 2564 case number. The Superior Court website lists just one appeal bearing DeSabetino’s name and
that appeal corresponds with this docket, CP-02-CR-0001476-2009. See, 1613 WDA 2010. The failure to appeal the criminal mis-
chief conviction at 200902564 means that sentence including restitution of $490 must stand.
7 The charges are 75 Section 1543(A); 75 Section 3736; 75 Section 3112(a)(3); two counts of 75 Section 3323(b); 75 Section 3325(a);
75 Section 3301; and 75 Section 3308(b).
8 Officer Kosko’s description of the vehicle is in conflict with other evidence. The Court choose to believe the other evidence. Also
contributing to this finding is the emotions running through this relatively inexperienced police officer as the chase is unfolding
in front of him.
9 The Court gains support for its conclusion from the Superior Court’s recent en banc decision in Commonwealth v. Dixon, 997 A.2d
368 (Pa. Super. 2010). In Dixon, the Court affirmed the trial court’s conclusion that Rule 581(D) was not satisfied. Id., at 374. Rule
581(D) requires particularity, the articulation of grounds and facts in support of those grounds. Pa.R.Crim.P. 581(D). Given the sim-
ilarity of the language between Rule 581(D) and 575(A)(2)(c), this Court believes the result should be the same.
10 In the Ms. Steiner authored Post Sentence Motion she asserted the sentence was “illegal in that it does not set a minimum” sen-
tence. Paragraph 7 (March 4, 2010).
11 The sentencing order reflects DeSabetino received credit for 653 days of pre-trial incarceration when sentence was imposed on
February 24, 2010. With each of the eight summaries receiving a minimum sentence of 45 days, DeSabetino would have satisfied
his minimum sentence on day 360.

Commonwealth of Pennsylvania v.
Tyjuan Waters

Weight of Evidence Unpreserved—Sufficiency Claim—Waiver

No. CC 2009-02092. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—Date filed: February 15, 2011.

OPINION
The Commonwealth charged Tyjuan Waters with two crimes hindering apprehension or prosecution, 18 Section 5105, and

obstructing administration of law or other government function, 18 Section 5101. These charges arose from events on December
15, 2008.

On May 6, 2010, Waters waived his right to a jury trial and proceeded to have this Court decide his case. After listening to the
government’s four witnesses and argument from both counsel, the Court found Waters guilty of both crimes. Trial Transcript
(“TT”), pg. 60. A timely Post-Sentence Motion was filed and Waters made multiple requests. One of his requests was for judgment
of acquittal because the government’s evidence was insufficient. Waters also sought a new trial because the weight of the evidence
could not sustain the guilt determination. By operation of law, his post sentence motions were denied on September 27, 2010. On
October 27, 2010, Waters appealed. On November 17, 2010, Waters filed a Statement of Errors to be Raised on Appeal Pursuant to
Pa.R.A.P. 1925(b)(Hereinafter, (“Concise Statement”). He raises a sufficiency claim and a weight claim. These claims shall be
addressed in reverse order.
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Weight of the Evidence
Waters claims the guilty verdict was against the weight of the evidence. Our Rules of Procedure require such claims to be raised

by motion. Pa.R.Crim.P. 607(A)(3)(“A claim that the verdict was against the weight of the evidence shall be raised with the trial
judge in a motion for a new trial : in a post-sentence motion.”). In his post-sentence motion, Waters made the following assertion :
a new trial [should be granted] on the grounds that the weight of the evidence presented to the court was such that to sustain the
verdict of guilt an this case would shock the conscience of the Court. Post Sentencing Motion, paragraph 4(b), (May 13, 2010). Rule
607(A)(3) has been complied with but other rules of procedure have not been.

Pa.R.Crim.P. 575 addresses motions and answers. Section (A) of that rule sets forth certain requirements for motions. Sub-sec-
tion (2)(c) provides that “[t]he motion shall state with particularity the grounds for the motion, [and] the facts that support each
ground....”. Pa.R.Crim. P. 575(A)(2)(c). Sub-section (A)(3) of Rule 575 says that the “failure, in any motion, to state ... a ground
therefore shall constitute a waiver....”. Pa.R.Crim.P. 575(A)(3).

Here, the only assertion regarding the evidence’s weight was – the verdict was against the weight of the evidence accompanied by
a superficial nod to the standard. There is no particularity. There are no facts set forth in support. This Court even allowed the weight
assertion to be supplemented once the transcript was received. See, Order (May 20, 2010). The transcript was filed on July 7, 2010.
More than 2 months later, without receiving any supplement from Waters, the post-sentence motion was denied. This one-sentence
assertion is not what Rule 575(A)(2)(c) contemplates and justifies this Court’s conclusion that the weight claim has been waived.

Support is gained for this conclusion from the Superior Court’s recent en banc decision in Commonwealth v. Dixon, 997 A.2d
368 (Pa. Super. 2010). In Dixon, the Court affirmed the trial court’s conclusion that Rule 581(D) was not satisfied. Id., at 374. Rule
581(D) requires particularity, the articulation of grounds and facts in support of those grounds. Pa.R.Crim.P. 581(D). Given the sim-
ilarity of the language between Rule 581(D) and 575(A)(2)(c), this Court believes the result should be the same.

Sufficiency of the Evidence
Waters advances six arguments about the sufficiency of the evidence. His first two arguments are directed at both charges

which the Court views as four complaints. His 5th argument is directed at just the hindering apprehension charge. His 6th argument
takes exception to the obstruction of justice conviction.

The initial question is whether any claim set forth in his Concise Statement has been preserved. There are two possible sources.
Oral presentation of an argument or written argument included in a post-sentence motion. The latter option – preservation through
a post-sentence motion – is not applicable here. While a post sentence motion was filed within the 10 days required by our rules,
other aspects of our pleading requirements have not been followed.

For the same reason the entire weight claim was deemed waived, the Court concludes the sufficiency claim was not preserved
in writing through the post-sentence motion filed by Waters. See, Pa.R.Crim.P. 575(A)(2)(c) and 575(A)(3). The post-sentence
motion filed by Waters makes the following assertion of insufficiency : [t]he Defendant requests this Honorable Court vacate the
judgment of sentence in that the evidence was insufficient to support the verdict of guilt as to all charges. Post Sentencing Motion,
paragraph 4(a), (May 13, 2010). There is no particularity. There are no facts cited in support. There was no supplementation after
the transcript was docketed. The one-sentence insufficiency assertion is not what Rule 575(A)(2)(c) expects and justifies this
Court’s conclusion that the sufficiency claim was not preserved in writing.

As mentioned earlier, the second way in which to preserve a sufficiency challenge is to have orally argued that same position
to the trial judge. Upon close of the government’s evidence, the defense moved for judgment of acquittal as to both charges. TT,
47. The Court denied the motion and the defense rested. TT, 49. The parties then proceeded to closing arguments. Waters argued
the “[government] has to prove knowledge on the part of the Defendant, first of all, that this person is even in the house, second
of all, this person warrants hiding.” TT, 50. Waters also argued that the Commonwealth must prove ‘[Waters] knew that this per-
son was a wanted felon.” TT, 50. Waters then expanded upon this argument by saying “the portion of the statute that requires the
defendant to have the intent to hinder the apprehension requires the Defendant to know that this person that the person is alleged-
ly harboring is of the type that could possibly be apprehended.” TT, 51-52. Waters also argued that he did not do “anything affir-
mative to conceal Mr. Julius Postell”. TT, 55. Because these arguments are the only ones this Court was given a chance to rule upon,
these are the only ones that have been preserved.

Before review of the preserved arguments begins, each crimes elements will provide necessary context.
Section 5105 of our Crimes Code is entitled Hindering Apprehension or Prosecution. 18 Pa.C.S. Section 5105. This crime is

statutorily defined as follows :

(a) OFFENSE DEFINED.— A person commits an offense if, with intent to hinder the apprehension, prosecution, convic-
tion or punishment of another for crime or violation of the terms of probation, parole, intermediate punishment or
Accelerated Rehabilitative Disposition, he:

(1) harbors or conceals the other;

(2) provides or aids in providing a weapon, transportation, disguise or other means of avoiding apprehension or effecting escape;

(3) conceals or destroys evidence of the crime, or tampers with a witness, informant, document or other source of infor-
mation, regardless of its admissibility in evidence;

(4) warns the other of impending discovery or apprehension, except that this paragraph does not apply to a warning given
in connection with an effort to bring another into compliance with law; or

(5) provides false information to a law enforcement officer.
18 Section 5105.

Based on the Information, the government charged Waters with “helping to conceal Julius Postell to avoid execution of a warrant”.
The prosecution was based upon a violation of section (a)(1) of this statute.

Our jury instructions define the elements of a prosecution based upon (a)(1) of the statue as follows : (1) the defendant har-
bored or concealed something; and (2) the defendant did so with intent to hinder apprehension of a person. Pa. SSJI, 15.5105B (2d
Ed. 2006).

The second crime Waters was found guilty of is Obstructing Administration of Law or other Government Function, 18 Pa.C.S.
Section 5101. Our Legislature has defined this crime in the following manner.
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A person commits a misdemeanor of the second degree if he intentionally obstructs, impairs or perverts the administra-
tion of law or other governmental function by force, violence, physical interference or obstacle, breach of official duty, or
any other unlawful act, except that this section does not apply to flight by a person charged with crime, refusal to submit
to arrest, failure to perform a legal duty other than an official duty, or any other means of avoiding compliance with law
without affirmative interference with governmental functions.

18 Section 5101.

The Information accused Waters of “hid[ing] Julius Postell to avoid the execution of a warrant”.
Our jury instructions establish that there are three elements of this crime. (1) the defendant obstructed, impaired or perverted

the administration of law or governmental function; (2) the defendant did so by unlawful force, violence or physical interference
or obstacle; and, (3) the defendant did so intentionally, that is he acted with the conscious object of causing such an obstruction.
Pa.SSJI 15.5101 (2d Ed. 2006).

The Concise Statement asserts the Commonwealth’s evidence was insufficient because they did not prove Waters knew that
Julius Postell was in the house. Concise Statement, 7(a)(i). This argument is being leveled at both convictions. Id. This argument
has been preserved as defense counsel made the same argument to this Court in her closing. Because Waters hits on “knowledge”,
the Court will assume that he is attacking the intent element of each crime because this Court does not see the “knowledge issue”
having application to any other element.

As with any element, of any crime, in any prosecution, circumstantial evidence can be the government’s best friend. Such was
the case here. The material placed in front of the secret door or “cubbyhole” in the closet had to have been placed there by some-
one other than the person found in the hiding place. The door was hinged so the door only opened out towards the person opening
the door. It would have been impossible for the person hiding in the cubbyhole to have placed the times in front of the door and
then slipped inside and then shut the door. Had this happened, there would have been a triangle of space in which items were not
touching the door. We know this was not the case. The window blinds and the children’s toys that were in front of the door were
touching the door. The circumstances showed the Court that the person inside the cubbyhole took his position and then the items
were placed in front of the door by Tyjuan Waters. Waters’ placement of the items in front of the door demonstrates that Waters
knew that Postell was in the house and in desperate need of his help to hide. Helpful to the Court’s disposition of this two sided
argument is the case of Commonwealth v. Conception, 657 A.2d 1298,1301 (Pa. Super. 1995)(“The evidence introduced against
appellant at her trial [on hindering and obstruction charges] included testimony that she physically blocked the door of her apart-
ment to prevent the police from entering and discovering the fugitive hiding in the shower stall of her tiny apartment.”).

The Concise Statement asserts the Commonwealth failed to prove that Waters knew or should have known that Julius Postell
was a fugitive from justice. Concise Statement, 7(a)(ii). This assertion is being leveled at both charges. This argument was made
at closing. It has been preserved. While preserved, Waters does not link this argument to a specific element of either crime. As set
forth earlier, neither crimes statutory or jury charge definition contains language that he knew or should have known.
Nevertheless, the Court will assume, as was done previously, that it is an attack on the intent element of both crimes.

Circumstantial evidence destroys this argument. A loud public address system parked right in front of your home broadcasting
messages to come out of the house with your hands up for maybe 60 minutes would convey to the occupants that someone inside
the home is wanted by law enforcement. There were two occupants – Waters and Postell. If by chance, Waters did not have some
knowledge on the topic by virtue of the loud speakers blaring outside; his knowledge bank would have overflowed when Postell
needed his assistance in decorating the front of the cubbyhole to make it look like no one was there.

Waters last two arguments are directed to specific charges. His Concise Statement claims the Commonwealth’s evidence on the
hindering apprehension charge failed to establish two things : (1) the defendant harbored, concealed, aided or otherwise provided
Julius Postell with some means of avoiding apprehension; and, (2) the defendant did so with the intent to hinder Julius Postell’s
apprehension. This Court has some serious reservations on whether these claims have been preserved. Nevertheless, their merits
can be dispatched rather quickly.

The Commonwealth’s theory was based upon a prosecution under subsection (a)(1). The critical words there are “harbored”
and “concealed”1. While these terms are not defined in our Crimes Code, this Court gives them their ordinary meaning. When
thinking of that meaning and reviewing the facts presented to the Court, there is no hesitation in concluding that the
Commonwealth proved its case beyond a reasonable doubt. Postell needed someone else’s help to create the appearance outside
the cubbyhole door that there was no one on the other side. Waters was the man to accomplish what Postell thought would be
enough. It was not.

Water’s second argument on the hindering charge is addressed to the lack of evidence on the intent to hinder element. Waters’
action in helping Postell create a disguise at the front door area is enough to show intent to hinder. See, Commonwealth v. Lore,
487 A.2d 841,851 (Pa. Super. 1984)(“Evidence is sufficient to sustain a conviction for a violation of section 5101 if the
Commonwealth establishes, and a jury so finds, that beyond a reasonable doubt the appellant intended to hinder the apprehension
or prosecution of another by performing any of the enunciated acts.”)(emphasis in original).

Waters’ final assertion of error is a specific attack on the obstruction of justice conviction. He claims the government failed to
establish that he obstructed or perverted the apprehension of Julius Postell through unlawful physical interference or obstacle.
Concise Statement, paragraph 7(a)(iv). The Court reviewed the precise arguments advanced orally by Waters’ counsel. The Court
does not see a match between the oral presentation and the written presentation in the Concise Statement. Despite the disconnect,
this Court will err on the side of not finding waiver and discuss the claim. The obstacle created was the charade, if you will, of plac-
ing the items in front of the cubbyhole door. To the uninitiated, this created the appearance that no one was on the other side. To
the experienced and credible crew of officers who testified, this attempted trick did not work and Postell was found. The placing
of items in front of the cubbyhole was obstructionist conduct and it created a visual and physical obstacle to avoid the execution
of the arrest warrant for Postell.

BY THE COURT:
/s/Williams, III, J.

1 Waters’ attempt to throw into the mix words from other subsections like “aided’ from subsection (a)(2) and “means of avoiding
apprehension” from (a)(2) are unavailing. This is a prosecution based upon (a)(1) of the statute by virtue of the to wit clause in the
Information. It says : the actor helped to conceal Julius Postell to avoid the execution of a warrant.
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Commonwealth of Pennsylvania v.
Derek Reddix

PWID—Probable Cause to Search—Abandonment

No. CC 200814191. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 10, 2011.

OPINION
On July 21, 2009, the appellant, Derek Reddix, (hereinafter referred to as “Reddix”), following a non-jury trial, was convicted

of three counts of violation of the Controlled Substance, Drug, Device and Cosmetic Act, those being one count of possession with
intent to deliver a controlled substance (marijuana), one count of possession of a controlled substance (marijuana), and one count
of possession of drug paraphernalia. Sentencing was scheduled for October 1, 2009, at which time Reddix was sentenced to a peri-
od of incarceration of not less than eleven and one-half and not more than twenty-three months, to be followed by a period of pro-
bation of two years during which he was to undergo random drug screening. Reddix was advised of his post-sentencing rights to
file post-sentence motions and/or to file a direct appeal to the Superior Court.1 On November 2, 2009, Reddix filed a direct appeal
to the Superior Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement
of matters complained of on appeal.

In his concise statement he has asserted four claims of error. Initially, Reddix maintains that no probable cause existed to per-
mit the police to search a backpack which was found hanging from a tree. Reddix next maintains that the backpack was not aban-
doned because there was no evidence of its abandonment since it had been hidden by Reddix. Reddix, in the alternative, maintains
that the evidence was insufficient to demonstrate that he had possession of the backpack since there was a gap in time when it was
last seen until it was discovered by the police. Finally, Reddix maintains that there was insufficient evidence to establish that he
was guilty of the crime of possession with intent to deliver since the Commonwealth failed to present an expert to render an opin-
ion that Reddix possessed the controlled substance with the intent to deliver it.

On July 30, 2008, Ryan Coll, (hereinafter referred to as “Coll”), of the Allegheny County Housing Police, was on routine patrol
of the Hays Manor Housing Project located in McKees Rocks, Pennsylvania. At approximately 5:30 p.m. on that date, Coll first
observed Reddix walking in and through the Hays Manor Housing Project with a green and gray backpack. Coll saw Reddix a num-
ber of times thereafter, including one time when he observed Reddix talking with Coll’s Chief at 8:50 p.m. Although he did not hear
the conversation that was taking place between Reddix and his Chief, Officer Timothy Ballou, (hereinafter referred to as “Ballou”),
did. Ballou heard their Chief tell Reddix that he was not to be in that housing complex since he was banned from that housing proj-
ect and the Chief instructed him to leave. At the time that both Coll and Ballou saw Reddix with their Chief, they did not see Reddix
with a green and gray backpack, which they had seen on each of the times that they had observed Reddix that night. When Reddix’
conversation with their Chief ended, he started to walk out of the Hays Manor Complex.

Coll and Ballou went to the spot where Reddix’ conversation with their Chief took place and approximately ten feet from that
spot they observed the green and gray backpack hanging from the branch of a tree. Coll retrieved the backpack and opened it and
found twenty-five individually wrapped baggies of suspected marijuana, a blunt and a digital scale. In addition, Coll and Ballou
both noted that the name Jaquaide Reddix was written on the inside of the bag in a black magic marker. Jaquaide Reddix is the
son of Reddix. Coll and Ballou then went after Reddix who was running with his son and they subsequently apprehended him and
placed him under arrest. During a search of Reddix, two hundred seventy dollars was found in his right front pocket and three
hundred sixty dollars in his left pocket, for a total of six hundred thirty dollars. Ballou advised Reddix of his Miranda rights and
Reddix, after acknowledging that he understood those rights, stated that “he just messes with a little marijuana”.

Reddix testified on his own behalf and stated that he never had a green and gray backpack and that he went to Hays Manor for
two purposes. The first was to visit his son and the second was to cut hair, which he did all day. He would cut hair in the hallways of
the various buildings of Hays Manor and he would charge anywhere from five to fifteen dollars for the haircuts that he gave. While
both Reddix and the green and gray backpack were searched, no barbering tools were found either on Reddix or in the backpack.

Reddix initial claim of error is that there was no probable cause or reasonable suspicion for the Housing Authority Police to
search the backpack that they suspected was Reddix’. The question of whether or not the police had probable cause or reasonable
suspicion to search the backpack is intertwined with the second claim of error that this backpack was not abandoned since he had
hidden that property. These claims of error required a determination to be made as to the status of the property in which Reddix
claims an expectation of privacy. It is axiomatic that an individual has an expectation of privacy over personal property when he
maintains dominion and control. Commonwealth v. DeJohn, 486 Pa. 32, 403 A.2d 1283 (1979). In light of that expectation of priva-
cy which must be reasonable, an individual is protected against unreasonable search and seizures by the Fourth Amendment of the
United States Constitution2 and Article I, Section 8 of the Pennsylvania Constitution. This provision of the Pennsylvania
Constitution provides as follows:

The people shall be secure in their persons, houses, papers and possessions from unreasonable searches and
seizures, and no warrant to search any place or to seize any person or things shall issue without describing them as near-
ly as may be, nor without probable cause, supported by oath or affirmation subscribed by the affiant.

As noted in Commonwealth v. Harris, 429 Pa. 215, 239 A.2d 290 (1968), the Commonwealth has the power to impose standards
on searches and seizures that are higher than those imposed under the Fourth Amendment of the United States Constitution3. In
Commonwewalth v. White, 459 Pa. 84, 237 A.2d 40, 42 (1974), the Court while acknowledging that an individual has an expecta-
tion of privacy of personal property, also acknowledged that that expectation must be reasonable based upon the totality of the
circumstances.

An individual’s Effects and Possessions are constitutionally protected from unreasonable search and seizure as well as
his person. U.S.Const. Amend. IV, Pa.Const. art. I, 8. This protection does not depend on the physical presence or physi-
cal absence of the individual owner. ‘So long as a person seeks to preserve his effects as private, even if they are acces-
sible to…others, they are constitutionally protected. Stated differently, a person must maintain the privacy of his posses-
sions in such a fashion that his ‘expectations of freedom from intrusion are recognized as reasonable. ‘‘Commonwealth v.
Platou, 455 Pa. 258, 266-267, 312 A.2d 29, 34 (1973), cert. denied, 417 U.S. 976, 94 S.Ct. 3183, 41 L.Ed.2d 1146 (1974). See
also Mancusi v. DeForte, 392 U.S. 364, 88 S.Ct. 2120, 20 L.Ed.2d 1154 (1968). (Emphasis original.)
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Reddix’ current claim of error is premised upon his assertion that he has a reasonable expectation of privacy in the backpack
that was hanging from a tree. The Commonwealth, however, maintained that this property had been abandoned by Reddix and, as
such, there was no need to demonstrate probable cause that would have demonstrated the basis for the search and seizure of
Reddix’ property. In Commonwealth v. Sodomski, 939 A.2d 363, 366-367 (Pa. Super. 2007), the Court acknowledged and reviewed
the Commonwealth’s theory of abandonment as follows:

We begin our discussion with Commonwealth v. Shoatz, 469 Pa. 545, 366 A.2d 1216 (1976), which extensively ana-
lyzes whether individuals have the right to contest the search of their personal property after they have abandoned a
privacy interest in that item. In Shoatz, police were investigating a report that three men were acting suspiciously and
appeared to be preparing to burglarize a store. Police initiated surveillance of the threatened premises and shortly
thereafter observed three men, two of whom were carrying suitcases, appear in an alley adjacent to the store. One of
the officers approached the men and asked to speak to them. The two men who were carrying suitcases dropped them,
and all of the men fled. Police searched the suitcases and discovered illegal weapons. The defendants, who were imme-
diately apprehended, raised constitutional objections to the search of their suitcases. Our Supreme Court concluded that
when the defendants dropped their suitcases and ran, they abandoned that property and thus, were not entitled to con-
test the search.

The Court noted that Pennsylvania has adopted the theory of abandonment, which applies as long as improper police
conduct did not induce a defendant’s desertion of his personal property. Pursuant to this legal construct, when an indi-
vidual evidences an intent to relinquish control over personal property, he or she has abandoned a privacy interest in
property and cannot object to any ensuing search of the item by police. Abandonment revolves around the issue of intent,
which is determined from words, acts, and all relevant circumstances existing at the time the property is purportedly
deserted. Accord Commonwealth v. Sanders, 407 Pa.Super. 270, 595 A.2d 635, 638 (1991) (“whether a person reasonably
may expect that his or her possessions shall be free from unwarranted governmental intrusion depends on the facts and
circumstances”).

As the Shoatz Court explained, “The issue is not abandonment in the strict property-right sense, but whether the per-
son prejudiced by the search had voluntarily discarded, left behind, or otherwise relinquished his interest in the proper-
ty in question so that he could no longer retain a reasonable expectation of privacy with regard to it at the time of the
search.” Shoatz, supra at 553, 366 A.2d at 1220.

The theory of abandonment is extrapolated from the United States Supreme Court’s observation that “the Fourth
Amendment protects people, not places. What a person knowingly exposes to the public, even in his own home or office,
is not a subject of Fourth Amendment protection. But what he seeks to preserve as private, even in an area accessible to
the public, may be constitutionally protected.” Katz v. United States, 389 U.S. 347, 351-52, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967) (citations omitted); see also Oliver v. United States, 466 U.S. 170, 104 S.Ct. 1735, 80 L.Ed.2d 214 (1984) (defendant
did not have reasonable expectation of privacy in his visible real estate containing marijuana).

Our Supreme Court has more recently examined the principle in Commonwealth v. Hawkins, 553 Pa. 76, 718 A.2d
265 (1998). In that case, the defendant handed an item to another individual, who then placed it in his mouth. Police seized
the individual and extracted the property, which consisted of illicit drugs. Our Supreme Court refused to allow the defen-
dant to object to the seizure of the drugs, noting that under current Fourth Amendment jurisprudence, a defendant can-
not object to a search unless he establishes a legitimate expectation of privacy “in the area searched or effects seized”
and that such interest also must be sanctioned by society as reasonable and justifiable. Id. at 81, 718 A.2d at 267. It con-
tinued that a “legitimate expectation of privacy is absent where an owner or possessor meaningfully abdicates his con-
trol, ownership, or possessory interest” in his personal property. Id. at 81-82, 718 A.2d at 267. The Court concluded that
the defendant had abandoned his expectation of privacy in the drugs by handing them to the drug purchaser and that he
had no legitimate expectation of privacy in that individual’s mouth. It also refused to grant the defendant derivative
standing to object to the search of the drug purchaser’s body under the Pennsylvania Constitution.

The question that has to be addressed before considering Reddix’ current claims of error is the status of his property. If Reddix
reasonably maintained an expectation of privacy with respect to this property then the police, prior to searching that property,
must have executed an affidavit of probable cause which would have been sufficient to allow an issuing magistrate to execute a
search warrant to allow the search of that property. If, on the other hand, Reddix’ property was abandoned property he then had
no reasonable expectation of privacy and, accordingly, the police would not have been required to have either probable cause or
reasonable suspicion prior to searching that property.

At the time of the suppression hearing, only the two Housing Authority Police Officers testified. They both testified that they
had observed Reddix over several hours in the Hays Manor Housing Complex and each time they observed him, with one excep-
tion, he was in possession of a green and gray backpack. That exception was when he was talking with their Chief and the Chief
advised Reddix that he was banned from that complex and that he had to leave. Ballou further testified that in overhearing the
Chief ’s conversation with Reddix, Reddix never made any reference to the backpack, nor did he claim any possessory interest in
that backpack. Coll and Ballou testified that when they went to the area where the conversation had taken place between Reddix
and their Chief, they saw a backpack hanging from a branch when they looked up at the tree. While Reddix had suggested that this
backpack was hidden, it was obviously visible to both Coll and Ballou when they looked up into the tree. This tree was in the mid-
dle of a courtyard, which was accessible to all of the tenants of the Hays Manor Housing Complex and any member of the public
who had a legitimate reason to be on the premises.

Reddix’ expectation of privacy with respect to this backpack, was not dependent on his subjective belief of asserting that right
but, rather, one’s expectation of privacy is reasonable in light of the surrounding circumstances giving rise to the search and
seizure of his property. Commonwealth v. Viall, 890 A.2d 419 (Pa. Super. 2005). Using these standards, it is clear that Reddix had
no reasonable expectation of privacy with respect to this backpack since he had abandoned it by placing it in a tree in the common
area of the Hays Manor Housing Complex. Since Reddix had no such reasonable expectation of privacy, the police were not
required to demonstrate probable cause or even reasonable suspicion to search this abandoned property.

Reddix next maintains that the evidence was insufficient to establish that he was in possession of the green and gray backpack.
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In this regard Reddix maintains that there was a time gap of approximately one-half hour between the last time that Coll and Ballou
saw him with the backpack and the time that they saw him talking with their Chief when he did not have that backpack. As a result
of this time gap, Reddix suggested that it might have been possible for someone else to put the twenty-five bags of marijuana, the
blunt, and the digital scale in the backpack. When reviewing a claim of insufficiency of the evidence, the Appellate Court must
determine whether the evidence and all reasonable inferences drawn therefrom, when viewed in the light most favorable to the
Commonwealth, as the verdict-winner, are sufficient to establish all of the elements of the offense beyond a reasonable doubt.
Commonwealth v. Miller, 572 Pa. 623 , 819 A.2d 504 (2000). This standard is equally applicable to a case based upon circumstan-
tial evidence as direct evidence so long as the combination of the evidence linked the defendant with the commission of that crime
beyond a reasonable doubt. Commonwealth v. Swerdlow, 431 Pa. Super. 453, 636 A.2d 1173 (1994).

The Commonwealth proved that for a period of time of approximately three hours, Coll and Ballou observed Reddix walking
through the Hays Manor Complex with a green and gray backpack. There was a gap of approximately one-half hour between the
time that they last saw Reddix with the backpack and the time that they saw him talking with their Chief when he did not have the
backpack. The Commonwealth however, did establish that the backpack was located no more than ten feet away from the spot
where Reddix was talking with their Chief. The backpack contained twenty-five individual wrapped baggies of marijuana weigh-
ing forty-four point seven, seven grams. In addition to these individually wrapped baggies, the backpack also contained a blunt and
a digital scale. At the time of trial, Reddix denied that he was ever in possession of a backpack and that he knew nothing about this
backpack that was found in the tree despite the fact that the backpack had written in black magic marker the name of his son, the
individual he had gone to see at the Hays Manor Complex.

His current contention of error is premised upon the fact that if he did have that backpack, that there was a half an hour time
lapse when someone else could have placed the drugs and other contraband in the backpack. The problem with this contention is
that there would have been no need for Reddix to hide the backpack in the tree if he did not place the contraband in that backpack
that he was carrying most of the evening. Compounding this error, is that Reddix testified that he spent most of the day cutting
hair in the hallways of the various buildings in the Hays Manor Complex and yet when he was searched by the police following his
arrest, he had no tools of his trade as a barber on him, nor were any such tools found in the backpack. The logical and reasonable
inference drawn from the evidence presented by the Commonwealth was that Reddix was in possession of the backpack owned by
his son, that he knew that it had drugs and drug paraphernalia in it, and that when he decided to hide that backpack in the tree, he
did so with the intent to prevent the police from discovering him with possession of these drugs.

Reddix’ final contention of error that the evidence was insufficient to sustain the conviction for the charge of possession with
intent to deliver a controlled substance, based upon the facts that were presented and that the Commonwealth did not present any
expert testimony. In Commonwealth v. Ratsamy, 885 A.2d 1005, 1007-1008 (Pa. Super. 2005), the Court set forth the standard to be
reviewed in assessing the claim of the sufficiency of the evidence as follows:

The standard we apply in reviewing the sufficiency of evidence is whether, viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the factfinder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our
judgment for that of the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of
the evidence.

Commonwealth v. Lambert, 795 A.2d 1010, 1014-1015 (Pa.Super.2002) (internal citations and quotation marks omitted).
With respect to sufficiency cases involving PWID, Commonwealth v. Jackson, 435 Pa.Super. 410, 645 A.2d 1366, 1368
(1994), is instructive:

The Commonwealth must prove both the possession of the controlled substance and the intent to deliver the controlled
substance. It is well settled that all the facts and circumstances surrounding possession are relevant in making a deter-
mination of whether contraband was possessed with the intent to deliver. Commonwealth v. Ramos, 392 Pa.Super. 583,
592, 573 A.2d 1027, 1032 (1990); Commonwealth v. Fisher, 316 Pa.Super. 311, 322, 462 A.2d 1366, 1371 (1983); see also
Commonwealth v. Macolino, 503 Pa. 201, 205-206, 469 A.2d 132, 134 (1983).

In Pennsylvania, the intent to deliver may be inferred from possession of a large quantity of controlled substances.
Commonwealth v. Santiago, 462 Pa. 216, 223, 340 A.2d 440, 444 (1975); Commonwealth v. Smagala, 383 Pa.Super. 466,
476, 557 A.2d 347, 351 (1989); Commonwealth v. Pagan, 315 Pa.Super. 7, 8-9, 461 A.2d 321, 322 (1983); Commonwealth v.
Bagley, 296 Pa.Super. 43, 46-47, 442 A.2d 287, 289 (1982). It follows that possession of a small amount of a controlled sub-
stance supports a conclusion that there is an absence of intent to deliver. Commonwealth v. Gill, 490 Pa. 1, 5, 415 A.2d 2,
4 (1980); Smagala, 383 Pa.Super. at 476, 557 A.2d at 352; Pagan, 315 Pa.Super. at 11, 461 A.2d at 323.

Notably, “[i]f, when considering only the quantity of a controlled substance, it is not clear whether the substance is being
used for personal consumption or distribution, it then becomes necessary to analyze other factors.” Id.

Similarly, in Commonwealth v. Lee, 956 A.2d 1024 (Pa. Super. 2008), the Court acknowledged that all of the facts and circumstances
surrounding the question of the possession with intent to deliver a controlled substance must be examined in making the determi-
nation as to whether or not the Commonwealth has established that possession with intent to deliver beyond a reasonable doubt.

In the instant case, the Commonwealth presented evidence demonstrating that there were twenty-five individual bags of mari-
juana, which collectively weighed almost forty-five grams. Also contained in the backpack was a digital scale, which could be used
for the apportionment of drugs into individual baggies. The Commonwealth further presented testimony that the twenty-five bag-
gies were the same size, indicating that the quantities placed in those baggies had been measured out using the digital scale. While
there was potential use paraphernalia in the backpack, that being the blunt, there was no testimony as to whether or not the tobac-
co had been removed from that blunt so that it could be used to smoke any of the marijuana. The Commonwealth also presented
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Reddix’ admission that he messed with a little marijuana. This statement is interesting in light of the fact that he stated that he
messes with marijuana rather than he personally uses marijuana. The Commonwealth also presented testimony from the two
Housing Authority Officers that Reddix was in exclusive control of this backpack for three of the three and one-half hours that
they observed him in the Hays Manor Complex. While Reddix denied that he had the backpack and denied any knowledge of that
backpack, it is interesting that his son’s name was written into the backpack and that one of his reasons for being at the Hays Manor
Complex was to visit his son.

Reddix has finally maintained that the Commonwealth failed to present any expert testimony as to the question of intent. While
the Commonwealth did not present an expert, it did present the testimony of the two Housing Authority Officers, both of whom
testified that they had made numerous arrests for drug sales, were familiar with drug trafficking, and had taken courses to famil-
iarize themselves with the packaging and distribution of drugs, and both testified that the packaging of the drugs in baggies where
the quantity of the drugs was the same size and that there was a digital scale, indicated that these items were possessed with the
intent to deliver. While they were not designated as experts, they were provided information that established an element of the
crime charged and there was no objection made by Reddix to their testimony. These Officers were testifying from their individual
and collective experience in drug trafficking and their education and on-the-job training.

In reviewing all of the facts and circumstances that existed at the time of Reddix’ arrest, it is clear that the Commonwealth met
its burden of proof of each and every element of the offenses charged beyond a reasonable doubt.

Cashman, J.
Dated: February 10, 2011

1 On July 24, 2009, Reddix filed a pro se motion for a new trial and/or arrest of judgment; however, this motion was not adopted by
Reddix’ trial counsel or his current appellate counsel but, rather, Reddix elected to proceed with a direct appeal to the Superior
Court.
3 Fourth Amendment of the U.S. Constitution:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and par-
ticularly describing the place to be searched, and the persons or things to be seized.

Commonwealth of Pennsylvania v.
Chaiz Edward Brown

Second Degree Murder—Self Defense—Jail Recordings

No. CC 200602088. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 18, 2011.

OPINION
On September 25, 2008, the appellant, Chaiz Edward Brown, (hereinafter referred to as “Brown”), following a jury trial was

found guilty of second degree murder, robbery, possession of a firearm without a license, person not to possess firearm and pos-
session of a firearm with altered identification marks. Brown was sentenced on December 22, 2008, to the mandatory sentence of
life without the possibility of parole for his conviction of second-degree murder and to a consecutive sentence of ten to twenty years
for the conviction for the crime of robbery. Brown filed timely post-trial motions and requested the appointment of new counsel,
which was done. Brown’s new counsel filed amended post-trial motions and a hearing was held on those motions and they were
subsequently denied.

Brown filed a timely appeal to the Superior Court of Pennsylvania and this Court directed that he file a concise statement of
matters complained of on appeal, with which directive he has complied. Brown set forth four claims of error. Initially he maintains
that this Court in erred in imposing a consecutive sentence for the robbery conviction since the conviction for second degree mur-
der mandated a life sentence without the possibility of parole and in imposing a sentence for the robbery conviction, that sentence
became manifestly excessive. Brown next maintains that his convictions for second degree murder and robbery were against the
weight of the evidence. Brown further maintains that the evidence was insufficient to convict him of second-degree murder since
the Commonwealth did not prove beyond a reasonable doubt that Brown did not shoot the victim in self-defense. Finally, Brown
maintains that the Court erred in admitting highly prejudicial jail telephone tape recordings.

On November 21, 2005, Brown was living with his father in McKees Rocks and with his long time friend, Delvin Gross. Brown
was seventeen at the time and still in school while Gross was employed by Access Transportation as a driver. At 7:00 a.m. Brown’s
father was warming up the car so that he could transport Brown to school and drop Gross off at his place of employment. While
Brown and Gross were waiting for the car to warm up, Brown leaned over to Gross and was tapping his coat that held a nine mil-
limeter semi-automatic and told Gross that he was going to “hit a lick” which was slang for committing a robbery. Gross knew that
Brown had a gun and heard the tapping noise that Brown was making.

At approximately 1:50 p.m., Gross was driving his Access vehicle along Arch Street in the North Side of the City of Pittsburgh
when he saw Brown walking down the street. Brown walked over to Gross’ vehicle and again told him that he was going to “hit a
lick” and when Gross asked him who the robbery victim was, Brown said: “Bitchass Carl with the braids.” Brown also told Gross
that he had been watching Carl all day making his “snaps”, which was slang for doing his drug deals. Brown told Gross that on the
next “snap” he was going to get him.

Brown continued to watch his victim and put up his hood and walked across the street and walked into an alleyway. Shortly after
Gross lost sight of Brown, he heard several shots and he went to the alleyway to see Brown stumbling toward him. Brown told Gross
that he had been shot and that he shot his victim twice. Brown then asked Gross to take him to the hospital. While loading Brown
into his van, Gross also put Brown’s coat in the van together with the gun that Brown had and the gun that the victim had.
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When the police arrived at the alleyway, they found Carl Ellis, age twenty, Brown’s victim, dead. Ellis had been shot twice, once
in the leg and once through the top of the head. In the gunshot wound to Ellis’ head, the bullet went through the skull, passed
through the brain, came out at the base of the skull and then went back into the soft tissue area of Ellis’ neck, through the right
lung, through the right side of the diaphragm and then penetrated the right lobe of the liver and ended up in Ellis’ right kidney.
This was the fatal wound. On Ellis’ body the police found his cell phone, one hundred two dollars and five bricks of heroin.

Brown’s first two claims of error were couched in the alternative since he claims that the evidence was insufficient to support
the verdicts and that the verdicts were against the weight of the evidence. There are different standards for reviewing these claims,
as well as different standards by which these claims have to be raised. A claim that the evidence is insufficient to support the ver-
dicts can be raised at any time pursuant to Pennsylvania Rule of Criminal Procedure 606; whereas, a claim that the verdict was
against the weight of the evidence must be raised in post-sentencing motions pursuant to Pennsylvania Rule of Criminal Procedure
607 or that claim is waived on appeal. Brown filed timely post-sentencing motions and raised the claim that the verdict was against
the weight of the evidence in accordance with Pennsylvania Rule of Criminal Procedure 607, thus preserving that claim for appeal.

The standard in reviewing these claims have been set forth in Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752
(2000), as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the suf-
ficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two chal-
lenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the double
jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a sec-
ond trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different con-
clusion. Brown, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he would
not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the weight
of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwithstanding
all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with all the
facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).
In examining Brown’s claim that the evidence was insufficient to demonstrate that the Commonwealth had proven beyond a

reasonable doubt that Brown was not acting in self-defense when he shot Ellis, in light of the standard applicable to such claim, it
is abundantly clear that the Commonwealth met that burden. The defense of justification is set forth at 18 Pa.C.S.A. §505, which
provides as follows:

§ 505. Use of force in self-protection

(a) Use of force justifiable for protection of the person.—The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of
unlawful force by such other person on the present occasion.

(b) Limitations on justifying necessity for use of force.—

(1) The use of force is not justifiable under this section:

(i) to resist an arrest which the actor knows is being made by a peace officer, although the arrest is unlawful; or
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(ii) to resist force used by the occupier or possessor of property or by another person on his behalf, where the actor knows
that the person using the force is doing so under a claim of right to protect the property, except that this limitation shall
not apply if:

(A) the actor is a public officer acting in the performance of his duties or a person lawfully assisting him therein or a per-
son making or assisting in a lawful arrest;

(B) the actor has been unlawfully dispossessed of the property and is making a reentry or recaption justified by section
507 of this title (relating to use of force for the protection of property); or

(C) the actor believes that such force is necessary to protect himself against death or serious bodily injury.

(2) The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary to
protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat; nor is
it justifiable if:

(i) the actor, with the intent of causing death or serious bodily injury, provoked the use of force against himself in the
same encounter; or

(ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating or by surren-
dering possession of a thing to a person asserting a claim of right thereto or by complying with a demand that he abstain
from any action which he has no duty to take, except that:

(A) the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed
in his place of work by another person whose place of work the actor knows it to be; and

(B) a public officer justified in using force in the performance of his duties or a person justified in using force in his assis-
tance or a person justified in using force in making an arrest or preventing an escape is not obliged to desist from efforts
to perform such duty, effect such arrest or prevent such escape because of resistance or threatened resistance by or on
behalf of the person against whom such action is directed.

(3) Except as required by paragraphs (1) and (2) of this subsection, a person employing protective force may estimate
the necessity thereof under the circumstances as he believes them to be when the force is used, without retreating, sur-
rendering possession, doing any other act which he has no legal duty to do or abstaining from any lawful action.

(c) Use of confinement as protective force.—The justification afforded by this section extends to the use of confinement
as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that
he safely can, unless the person confined has been arrested on a charge of crime.
(Emphasis added.)

A defendant is entitled to use deadly force when he believes that such force is immediately necessary for the purpose of pro-
tecting himself against the use of unlawful force by another person. Commonwealth v. Emler, 903 A.2d 1273 (Pa. Super. 2006).
When a defendant raises this claim, it becomes the Commonwealth’s burden to disprove this alleged defense beyond a reasonable
doubt. Commonwealth v. Bullock, 948 A.2d 818 (Pa. Super. 2008). The Commonwealth will meet its burden of disproving such a
defense beyond a reasonable doubt when it demonstrates one of the following: 1) that the defendant did not reasonably believe that
he was in danger of death or serious bodily injury; or, 2) that the defendant provoked or continued the use of force, or, 3) that the
defendant had a duty to retreat and the retreat was possible with complete safety. Commonwealth v. McClendon, 874 A.2d 1223
(Pa. Super. 2005).

The record in this case clearly demonstrated that Brown was the aggressor. On the morning of the shooting, as he was waiting
for his father to drive him to school, Brown told his friend, Gross, that he was going to commit a robbery and tapped on the gun
that he had concealed in his jacket. Later that day shortly before Ellis was murdered, Brown told Gross that he was going to rob
Ellis after he made his next drug transaction. Shortly thereafter, Ellis went into an alley and Brown followed him. Almost imme-
diately after, Gross heard three gunshots. Then Brown came staggering out of the alleyway and told Gross that he had been shot
in the chest by Ellis and that he had to shoot him. Brown also told Gross that he shot Ellis in the leg and then shot him again; how-
ever, he did not detail the second shot. The second shot, however, was detailed by the coroner who testified that Ellis was shot from
close range and the passage of the bullet traveled from the top of Ellis’ head, exited the back of his skull, reentered his shoulder
and then proceeded to pass through his right lung, liver, and lodge in his right kidney. Brown’s testimony at the time of trial was
that he was just passing through the alleyway, using it as a shortcut, when he met Ellis which was in direct conflict with the two
earlier statements that he had made to Gross that he was going to rob somebody and the individual he intended to rob was Ellis.

When Gross was interviewed by the police he gave a taped statement as to what he heard and saw on the day of the shooting,
however, at the time that he testified at trial, he said that the statement that he gave on tape was a lie because the police made him
tell that story. The jury had an opportunity to assess Gross’ credibility not only from the tape that he originally gave the police but,
also, from the jailhouse tapes that were played where Brown spoke to his mother and other individuals about Gross being a snitch
and that he should not be permitted to testify. In addition, Brown’s mother cautioned him that she did not want to hear what he
wanted done to Gross because he was a snitch. These tapes, Gross’ testimony and Brown’s incredible testimony demonstrated that
Brown had declared an intention to rob Ellis early in the morning and carried out that plan when he went into the alley to rob Ellis.

Brown’s alternative argument that the verdicts for second-degree murder and robbery were against the weight of the evi-
dence also fails for the same factual basis. Murder in the second degree is defined in 18 Pa.C.,S.A. §2502(b) and (d) which pro-
vide as follows:

(b) Murder of the second degree.—A criminal homicide constitutes murder of the second degree when it is committed
while defendant was engaged as a principal or an accomplice in the perpetration of a felony. . . 

(d) Definitions.—As used in this section the following words and phrases shall have the meanings given to them in this
subsection:

“Fireman.” Includes any employee or member of a municipal fire department or volunteer fire company.
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“Hijacking.” Any unlawful or unauthorized seizure or exercise of control, by force or violence or threat of force or
violence.

“Intentional killing.” Killing by means of poison, or by lying in wait, or by any other kind of willful, deliberate and pre-
meditated killing.

“Perpetration of a felony.” The act of the defendant in engaging in or being an accomplice in the commission of, or an
attempt to commit, or flight after committing, or attempting to commit robbery, rape, or deviate sexual intercourse by
force or threat of force, arson, burglary or kidnapping.

“Principal.” A person who is the actor or perpetrator of the crime.

The Commonwealth maintains that Ellis’ death occurred during the commission of a robbery by Brown and, as such, this consti-
tuted second-degree murder. The facts in this case as previously noted reveal that Brown had declared his intention to rob Ellis
after he completed another one of his drug deals and that he followed Ellis into an alleyway where Ellis shot him and, in turn,
Brown shot Ellis twice. The verdicts that were rendered in this case do not shock one’s sense of justice since the verdicts did not
demonstrate that a miscarriage of justice resulted.

Brown next maintains that this Court erred in admitting tapes made of phone conversations that Brown had while he was in the
Allegheny County Jail. In McManamon v. Washko, 906 A.2d 1259, 1268-1269 (Pa. Super. 2006), the Court set forth the standard for
review of a claim that the Trial Court erred in the admission of certain pieces of evidence.

“The admission or exclusion of evidence is within the sound discretion of the trial court, and in reviewing a chal-
lenge to the admissibility of evidence, we will only reverse a ruling by the trial court upon a showing that it abused its
discretion or committed an error of law.” B.K. v. J.K., 823 A.2d 987, 991-92 (Pa.Super.2003). “Thus our standard of review
is very narrow.... To constitute reversible error, an evidentiary ruling must not only be erroneous, but also harmful or
prejudicial to the complaining party.” Hawkey v. Peirsel, 869 A.2d 983, 989 (Pa.Super.2005) (citing Turney Media Fuel,
Inc., v. Toll Bros., 725 A.2d 836, 839 (Pa.Super.1999)).

In the testimony that was elicited prior to the introduction of the jailhouse phone tapes, the Jury was informed that all of the phone
calls made to and from the Allegheny County Jail are recorded. In addition to the signs that are placed in the areas where these
phone calls can be made or received, the inmates are advised of this policy when they are first placed on their pod within the jail.
In addition, there is a statement made during the course of any phone call that the call is being recorded and it is readily appar-
ent from the playing of the tapes that Brown knew about this practice since he told his mother not to be talking about the threats
that he had been making against Gross. The reason that these tapes were played is two-fold, first to explain why Gross was main-
taining that the taped statement that he gave to the police was a lie and, second, to discredit Brown’s own trial testimony. These
tapes indicated that Brown considered that Gross was a snitch and that he had talked to individuals about trying to prevent Gross
from testifying at his preliminary hearing. In addition, he told his mother he did not want her talking about what Brown had intend-
ed to do to Gross since he considered him a snitch. Although there are certain hearsay statements because of the two-party con-
versation, the introduction of this hearsay testimony was not sufficiently prejudicial so as to deny Brown a fair trial.

Brown’s final contention of error is that his sentence of ten to twenty years for the crime of robbery was manifestly excessive
in light of the fact that he had already been given a sentence of life without the possibility of parole for his conviction of second-
degree murder. At the time of sentencing, a judge has a great deal of discretion in fashioning a sentence and a sentence will not be
reversed absent an abuse of discretion. Commonwealth v. Boyer, 856 A.2d 149 (Pa. Super. 2004).

An abuse of discretion is more than just an error in judgment and, on appeal, the Trial Court will not be found to have
abused its discretion unless the record discloses that the judgment exercised was manifestly unreasonable, or the result
of partiality, bias or ill-will.

Commonwealth v. Reynolds, 835 A.2d 720, 732 (Pa. Super. 2003).

In fashioning a sentence, a Court is always mindful of the criteria set forth in the Sentencing Code to be considered when impos-
ing a sentence. Accordingly, a Sentencing Court may consider the need for the protection of the public, the rehabilitative needs of
the defendant, the gravity of the particular offense as it relates to the impact on the life of the victim and his family and members
of the community. Commonwealth v. Mouzon, 828 A.2d 1126 (Pa. Super. 2003).

Brown does not suggest that his sentence for his conviction of the crime of robbery was illegal or a gross departure from the
Sentencing Guidelines but, rather, maintains that he should not have been sentenced for his conviction on any other crimes since
he had already received a mandatory sentence of life without the possibility of parole. This Court, in explaining its reasons for sen-
tencing, took into consideration the fact that this was a calculated, premeditated robbery since he had declared his intention to rob
Ellis early on the morning of the homicide and again later that afternoon. While he should have been in school, Brown was keep-
ing Ellis under surveillance until he determined when it would be to his advantage to rob him. Brown followed Ellis into the alley-
way and when his robbery attempts failed, he shot Ellis twice, the second shot being fired into his head. Brown had no license to
carry a firearm and the one he did carry had an obliterated identification number.

In imposing a sentence, a Trial Judge may determine whether given the facts of a particular case, a sentence should run con-
secutive to or concurrent with another sentence being imposed. Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005). In Brown’s
case it was readily apparent to this Court that Brown had little, if any, respect for the value of human life and that his decision to
rob Ellis was fueled by his disregard for the law. This Court was permitted to sentence Brown at each of his crimes and believed
in light of his actions that the most appropriate way to fashion his sentences was to run them consecutively.

Cashman, J.

Dated: February 18, 2011
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Rita Del Greco and Robert Del Greco, Jr. v.
Zoning Hearing Board of the Borough of Whitehall v.

Scott R. Schaming and Lisa M. Schaming
Variance—Hardship Self-inflicted

No. SA 10-000672. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—January 31, 2011.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Borough of Whitehall (“Board”) dealing with proper-

ty located at 134 Club Drive East, Pittsburgh, Pennsylvania 15236. Club Drive East is a dead end street with no cul-de-sac or other
turn around at the end. The street is approximately 18 to 20 feet wide. Intervenors Scott R. Schaming and Lisa M. Schaming own
the two story single family dwelling with a two story addition located at 134 Club Drive East. The property is a combination of two
building lots with frontages of 80 feet, located in Whitehall Borough’s R-1 Residential Zoning District. A sanitary sewer easement
diagonally bisects the rear of the property. The Schamings purchased the property in 2008 for $712,500 and have been renovating
it ever since. Appellants Rita and Robert Del Greco own property directly to the west of the Schamings at 136 Club Drive East.
The Schamings requested three variances to the Zoning Code of the Borough of Whitehall (“Code”) in order to build an addition to
the house and add a governor’s type driveway to the property. The Board held a hearing on May 25, 2010 to consider the variance
requests. They granted all three variances determining that the Schamings satisfied the requirements. It is from that decision that
the Appellants appeal.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The Del Grecos claim that the Schamings failed to satisfy the variance requirements. The standards are set forth in the
Municipalities Planning Code (“MPC”) 53 P.S. §10910.2(a). An applicant must establish:

1. that there are unique physical conditions peculiar to the property and that the unnecessary hardship is due to those
conditions;

2. that because of the physical conditions, there is no possibility that the property can be developed in strict conformity
with the zoning ordinance and that a variance is needed to enable reasonable use of the property;

3. that the unnecessary hardship has not been created by the applicant;

4. that the variance is not detrimental to the public welfare; and

5. that the variance is the minimum variance that will afford relief and is the least modification of the regulation at issue. 

The Board erred in granting the Schamings’ variance request for the proposed minor garage. The Schamings propose to con-
struct a 30 feet by 40 feet game room addition at the basement level with a three car garage at the first floor level (with approxi-
mately 1,100 square feet) and an external height of 19 1/2 feet above the garage floor. Section 108.4 of the Code does not permit a
minor garage to exceed a floor area of 740 square feet. The Schamings seek to construct the minor garage with a height of 19 1/2
feet but the code restricts the height to 15 feet. The Board also erred in granting their variance requests for the proposed gover-
nor’s drive. The Schamings seek to construct a 24 feet wide governor’s drive in the front yard of the property. The existing entrance
to their driveway is 30 feet wide. They seek variances from Section 108.106.1 which provides that the residential access shall be a
single curb cut and shall not have a greater width than 24 feet. The Code permits governor’s drives to have an additional access
that is not greater than 12 feet wide.

The Schamings failed to satisfy the requirements for a variance for their proposed minor garage. The Board found that the
sewer easement in the rear of the property creates a unique hardship. However, Mr. Schaming testified that he could change the
plans for his garage “in order to comply with the ordinance the way it is today.” R. 80. Clearly, the Schamings’ alleged hardship
has been self-inflicted. He admitted that the house is currently livable and that they could sell the house if the variances were
denied. R. 91. To establish unnecessary hardship, the applicant must demonstrate that due to its physical characteristics the prop-
erty cannot be used for the permitted purpose or could only conform to such purpose at a prohibitive expense, or that the proper-
ty has either no value or only distress value for any permitted purpose. Davis v. Zoning Board of Adjustment, 468 A.2d 1183, 1185
(Pa. Cmwlth. 1983). The Supreme Court of Pennsylvania considered a similar issue in Larsen v. Zoning Board of Adjustment of the
City of Pittsburgh, 672 A.2d 286 (Pa. 1996). In that case, the homeowners’ property contained a 6 foot by 20 foot patio in the rear.
They sought a variance to add a 20 foot by 20 foot deck off of the back of their home so that their child would have more space to
play. They needed a variance because the zoning ordinance required that there be a thirty-foot set back from the rear property
line. The addition of the deck would have resulted in a set back of only twelve feet. The Court determined that because the resi-
dence could be used as a residential dwelling without the 400 square foot deck, the applicants failed to meet the requirements for
a variance. The Court stated,“…the mere desire to provide more room for a family member’s enjoyment fails to constitute the type
of ‘unnecessary hardship’ required by the law of this Commonwealth.” Id. at 290. Mr. Schaming testified that the reason the pro-
posed garage is 19 1/2 feet tall is to match the roof slope of the original home. R. 77. Rita Del Greco, testified that the proposed
developments would adversely affect the property value of her home and her ability to use her property and adjacent yard. R. 92. 

Regarding the proposed governor’s drive, the Board found that the narrowness of East Club Drive and the lack of a cul-de-sac
or other turnaround creates a unique hardship which affects the property and its use. However, there are sixteen other houses on
East Club Drive that are affected by the narrowness of the street and “the ‘uniqueness’ requirement is intended to separate prob-
lems that generally plague entire communities from those that are specific to a particular property.” Sweeney v. Zoning Hearing
Bd. of Merion Township, 674 A.2d 1190, 1193 (Pa. Cmwlth. 1996). Therefore, because the narrowness of East Club Drive does not
only apply to the Schamings, they have failed to prove that there are any unique physical circumstances or conditions peculiar to
their property. The Schamings failed to prove that the property can not be developed in strict conformity with the zoning ordinance.
Mr. Schaming testified “…the only real question is where that driveway meets the street. And effectively I could back off, I could
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have the 24 foot driveway come around, stop six inches from the street and have grass there and only have the hard surface come
out 12 feet, which really doesn’t make sense. But effectively that is what I would have to do in order to comply with these require-
ments of the ordinance.” R. 75-76. Clearly, the property can be developed in strict conformity with the zoning ordinance.

The Board abused its discretion in granting the Schamings requested variances. There are no unique physical circumstances
on the Schamings property that would justify the granting of a variance; the project can be developed in conformity with the Code,
the alleged hardship has been created by the Schamings and the variance granted was not the minimum that may afford relief.
Therefore, the Board’s decision is reversed.

ORDER OF COURT
AND NOW, this 31st day of January, 2011, based upon the foregoing Opinion, the decision of the Zoning Hearing Board of the

Borough of Whitehall is reversed.

BY THE COURT:
/s/James, J.

Rita Del Greco and Robert Del Greco, Jr. v.
Zoning Hearing Board of the Borough of Whitehall v.

Scott R. Schaming and Lisa M. Schaming and the Borough of Whitehall
Challenge to Building Permit—Height of Proposed Addition—Timeliness of Appeal

No. SA 10-001137. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—March 8, 2011.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Borough of Whitehall (“Board”) dealing with Property

located at 134 Club Drive East, Pittsburgh, Pennsylvania 15236. The Property is located in Whitehall Borough’s R-1 Residential
Zoning District. A separate action was previously filed before this Court dealing with the same Property at SA-10-672. That appeal
dealt with the Board’s grant of three variances requested by the Property Owners Scott R. Schaming and Lisa M. Schaming. The
instant appeal deals with Rita and Robert Del Greco’s protest to the zoning enforcement officer’s decision to grant a building per-
mit to the Schamings because they claim it was based upon false and misleading information.

Zoning officer Jack Sims issued a permit to the Schamings on or about April 21, 2010 to construct a one story game room addi-
tion. The Del Grecos allege that the structure, as designed, violated the Zoning Code of the Borough of Whitehall (“Code”) and they
filed an appeal. The Board held a hearing on the matter on August 17, 2010 and evidence was presented regarding the building
permit issued by Mr. Sims. Mrs. Del Greco testified that she noticed construction on the Schamings’ Property in the beginning
April of 2010 and contacted Mr. Sims. Mr. Sims explained to Mrs. Del Greco that no permit had been issued at that time. (R 70-71).
Mr. Sims testified that in February or March of 2010, Mr. Schaming presented a preliminary plan for his addition. However, at that
time, Mr. Sims determined that the garage was too large because it exceeded the Code limits for size. (R. 91). He testified that later
in April he issued a permit to the Schamings to construct an addition to their home in the form of a game room with concrete deck
above it. (Ex. 1). Mr. Schaming also testified that he received a permit to construct a game room with a concrete deck above it
which would be utilized as the floor for the second story garage. He explained that he intentionally omitted the proposed garage
structure from his permit application because he knew that it was too large and couldn’t be built without obtaining variances. (R.
76-77). Mr. Schaming testified that construction began before the Borough issued the building permit to him. He also stated that
the general public would not have been aware that a game room and living quarters were being constructed. (R. 81-83). The Board
denied the Del Grecos’ challenge to the building permit approval. It is from that decision that the Del Grecos appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Del Grecos argue that the Board’s decision was arbitrary, capricious, an error of law and an abuse of discretion.
Specifically, they claim that the Board erred in finding that the Schamings’ proposed addition does not violate the height limita-
tions under the Code. Section 180.99.1 of the Code provides that “no single-family dwelling or two-family dwelling shall be erect-
ed, altered or constructed to a height of more than two and one-half (1/2) stories or thirty (30) feet.” Further, §180.101.2 states that
“a basement, when designed for occupancy as part of a dwelling, shall be counted as a story; when otherwise designed and used,
it shall not be counted as a story.” The Schamings’ proposed game room addition is designed for occupancy as part of the single-
family dwelling. Mr. Schaming testified that the construction included piping for the future installation of a sink, shower, exercise
room or media room. (R. 79). Therefore, the basement/game room section of the proposed addition would be counted as a story
and must be used in the calculation of the overall height. The proposed garage is nineteen and one-half feet tall and the basement
addition, including all flooring height and insulation, is in excess of ten and one-half feet tall.

The Del Grecos timely filed their appeal of the permit. The Schamings allege that the Del Grecos’ June 11, 2010 appeal was
untimely and should be dismissed. They explain that they were issued the permit on April 21, 2010 and the Del Grecos didn’t
appeal it until 51 days later. However, the evidence establishes that the Del Grecos did not have either knowledge or reason to know
of the approval until the hearing on May 25, 2010. Section 10914.1 of the Municipalities Planning Code requires that:

no person shall be allowed to file any proceeding with the board later than 30 days after an application for development,
preliminary or final, has been approved by an appropriate municipal officer, agency or body if such proceeding is
designed to secure reversal or to limit the approval in any manner unless such person alleges and proves that he had no
notice, knowledge, or reason to believe that such approval had been given.

53 P.S. § 10914.1



May 6 ,  2011 page 179

The Commonwealth Court has found that when an objector proves that he lacked notice of the issuance of a building permit,
the 30-day appeal period is tolled until he possesses knowledge or a reason to believer the approval was granted. Moy v. Zoning
Hearing Board of the Municipality of Monroeville, 912 1.2d 373, 377 (Pa. Cmwlth. 2006); Schoepple v. Lower Saucon Township
Zoning Hearing Board, 624 A.2d 699, 704 (Pa. Cmwlth. 1993). The Del Grecos established that they did not have prior notice of the
building permit. Mrs. Del Greco testified that she contacted Mr. Sims as soon as she saw construction and was informed that the
Schamings had not applied for or received a permit. The Schamings did not provide plans of their proposed construction until the
hearing on May 24, 2010. Once the Del Grecos became aware of the proposed plans, they filed an appeal within the 30 day period.
Furthermore, Mr. Schaming also testified that the general public would have been unaware that a game room and living quarters
were being constructed on his Property prior to the hearing. (R 83).

Based upon the foregoing, the Schamings’ proposed construction is in excess of the zoning requirements provided in the Code.
The Board incorrectly denied the challenge to the building permit approval and their decision is reversed.

ORDER OF COURT
AND NOW, this 8th day of March, 2011, based upon the foregoing Opinion, the Zoning Hearing Board of the Borough of

Whitehall incorrectly denied the Del Grecos’ challenge to the building permit approval and their decision is reversed.

BY THE COURT:
/s/James, J.

William L. Daniels v.
Davis Davis Attorneys, P.C.

Fair Debt Collection Practices Act—15 U.S.C. 1692—Elements of Violation—False Misrepresentations—
Collection of Reasonable Attorney Fees—Violations for Statements Contained in Pleadings

No. AR 10-006276. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—February 18, 2011.

OPINION AND ORDER OF COURT
In prior proceedings at AR10-004223 (“the underlying action”), Commonwealth Financial Systems (“Commonwealth

Financial”) sued William L. Daniels (plaintiff in the present case) for money allegedly owed on a credit card. Commonwealth
Financial was represented by Davis Davis Attorneys, P.C. (“Davis law firm”).

In the present proceedings, Daniels has sued the Davis law firm for alleged violations of the federal Fair Debt Collection
Practices Act (“FDCPA”), 15 U.S.C. §1692, based on alleged misrepresentations in the Complaints filed in the underlying action
regarding claims for attorney fees.1 The Davis law firm has filed preliminary objections seeking dismissal of plaintiff ’s Second
Amended Complaint. These preliminary objections are the subject of this Opinion and Order of Court.2

Plaintiff ’s claims are based on §§1692e and 1692f of the FDCPA.3 Section 1692e bars a debt collector from using “any false,
deceptive, or misleading representation or means in connection with the collection of any debt.” Section 1692e(2)(A) expressly pro-
hibits “[t]he false representation of the character, amount, or legal status of any debt.”

Section 1692f bars a debt collector from using any “unfair or unconscionable means to collect or attempt to collect any debt.”
Violations under this section include:

(1) The collection of any amount (including any interest, fee, charge, or expense incidental to the principal obligation)
unless such amount is expressly authorized by the agreement creating the debt or permitted by law.

In its preliminary objections, the Davis law firm raises two grounds for dismissal of plaintiff ’s Second Amended Complaint.
First, the Davis law firm contends that allegations within a complaint or other pleading cannot be the basis of any claims based on
§§1692e or 1692f. According to the Davis law firm, pleadings in state court collection proceedings are governed by the rules of civil
procedure of the state in which the claim is made.

Second, even assuming that the claims under the FDCPA may be based on allegations within a complaint, the misrepresenta-
tions described in Commonwealth Financial’s complaints filed in the underlying action do not violate the FDCPA.

I.
I initially consider the Davis law firm’s contention that the representations which are the basis of plaintiff ’s claims do not vio-

late the FDCPA.
In order to prevail on a FDCPA claim, a plaintiff must prove that (1) he or she was the object of collection activity arising from

consumer debt; (2) the defendant was a debt collector as defined by the FDCPA; and (3) the defendant engaged in an act or omis-
sion prohibited by the FDCPA. Som v. Daniels Law Offices, P.C., 573 F.Supp.2d 349, 356 (D. Mass. 2008).4

In this case, plaintiff was the object of collection activity arising from consumer debt and the Davis law firm was a debt collec-
tor as defined by the FDCPA. The parties’ dispute is over whether the Davis law firm engaged in an act or omission prohibited by
the FDCPA.

In paragraph 7 of the initial Complaint filed in the underlying action, Commonwealth Financial alleges that an outstanding bal-
ance of $9,367.75 remains due and owing, and in paragraph 10 Commonwealth Financial alleges that “[u]nder the terms of Exhibit
‘A’, Defendant agreed to pay Plaintiff ’s costs of collection, including attorneys fees, which Plaintiff avers to be $1,873.55.” In its
prayer for relief, Commonwealth Financial sought judgment in the amount of $11,241.30 plus interest from December 4, 2007 and
costs.

In its Amended and Second Amended Complaints filed in the underlying action, plaintiff alleges in paragraph 7 that the out-
standing balance was $9,367.75, and in paragraph 10, plaintiff alleges: “Under the terms of Exhibit ‘A’, Defendant agreed to pay
Plaintiff ’s costs of collection, including attorneys fees, which Plaintiff avers to be $4,361.71.” In the prayer for relief, plaintiff
demanded judgment in the sum of $13,729.46 plus interest and costs.5
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The Amended and Second Amended Complaints were filed in response to Daniels’ preliminary objections raising the failure to
attach documents showing a chain of title from the issuer of the credit card (Citibank) to Commonwealth Financial, the failure to
attach documents supporting the claims, and an improper verification. Eventually, Commonwealth Financial discontinued the case
in response to Daniels’ motion seeking a court order dismissing the Complaint with prejudice.

Commonwealth Financial based its claims for costs of collection, including attorney fees, on the following provision in the Credit
Card Agreement, Complaint, Ex. B at page 14:

Collection Costs: If we refer collection of your account to a lawyer who is not our salaried employee, you are liable for
any reasonable attorney’s fees we incur, plus the costs and expenses of any legal action, to the extent permitted by law.

The claims for violations of the FDCPA raised in Daniels’ Complaint filed in the present lawsuit are based on the statements in
the Complaints filed in the underlying lawsuit regarding the alleged agreement to pay counsel fees. In its initial Complaint in the
underlying action, Commonwealth Financial alleged that Daniels agreed to pay costs of collection, including counsel fees, of
$1,873.55. In its Amended and Second Amended Complaints, Commonwealth Financial alleged that Daniels agreed to pay costs of
collection, including counsel fees, of $4,361.71.

Under §1692f(1), it is an unfair practice to collect any amount “not expressly authorized” by the agreement creating the debt.
There is no writing supporting the statements in paragraphs 10 of the initial and amended Complaints that Daniels agreed to pay
$1,873.55 (initial Complaint) or that Daniels agreed to pay $4,361.71 (Amended and Second Amended Complaints).

Under §1692e, a debt collector may not falsely represent the amount of any debt. The allegations in paragraphs ten of the three
Complaints are false representations of the amount of any debt within the meaning of §1692e(2)(A).

The only writing upon which the Davis law firm relies is the Collection Costs provision at page 4 of this Opinion which states
that if collection of the account is referred to a lawyer who is not our salaried employee, the cardholder will be liable “for any rea-
sonable attorney’s fees we incur, plus the costs and expenses of any legal action, to the extent permitted by law.”

This Collection Costs provision does not expressly authorize the collection of either the amount of counsel fees set forth in para-
graph 10 of the initial Complaint—$1,873.55 or the amount set forth in paragraph 10 of the Amended Complaints—$4.361.71. This
provision does not include any criteria that would allow Commonwealth Financial, Daniels, or any third person, to establish from
a review of the writing a dollar amount of counsel fees that Daniels agreed to pay. Also, this writing does not give Commonwealth
Financial the authority to decide unilaterally an amount that is due under the Collection Costs provision. Yet, this is what occurred.
The first time around (i.e., the initial Complaint), Commonwealth Financial unilaterally chose the amount of $1,873.55. The second
and third times around (the Amended and Second Amended Complaints) Commonwealth Financial unilaterally chose the sum of
$4,361.71.

Also, the initial and amended Complaints do not seek an amount of attorney fees that, on its face, appears to reflect the fair
value of the work performed at the time the claim for a specific dollar amount was made (i.e., as of the date the Complaint was ver-
ified). At the time the underlying lawsuit was filed through a Complaint claiming that costs of collection including counsel fees of
$1,873.55, in all likelihood the attorney with the Davis law firm handling the case had expended very little time on this matter. It
appears that the preparation of the Complaint consisted of filling in the blanks of a form complaint based on very limited informa-
tion from the client.6

The Docket Entries show the Complaint was filed on May 25, 2010, defendant filed preliminary objections on June 22, 2010, and
on June 30, 2010, plaintiff filed an Amended Complaint which included certain documents (Credit Card Agreement–Exhibit A; a
one-page document allegedly showing the outstanding balance–Exhibit B; and a Bill of Sale, Assignment and Assumption
Agreement–Exhibit C). In this Amended Complaint, the demand for costs of collection, including attorney fees, increased to
$4,361.71.7 This amount would not appear to have any relationship to the time counsel expended. Furthermore, it is unclear why
Daniels should be paying for counsel fees incurred in Commonwealth Financial’s attempt to correct deficiencies in the initial
Complaint.

The Davis law firm contends that Daniels has misread the initial and amended Complaints filed in the underlying action.
According to the Davis law firm, the only sum certain in these Complaints that Commonwealth Financial was seeking to recover
was the outstanding balance. If Daniels had actually read the allegations in the Complaint, he would have understood that
Commonwealth Financial was saying that it would be for a court to decide the amount of counsel fees that Daniels should pay.

The Davis law firm correctly states that Commonwealth Financial did not allege that Daniels agreed to pay the costs of collec-
tion in the amount of $1,873.55 or in the amount of $4,361.71, but instead that Daniels agreed to pay the costs of collection “which
Plaintiff avers to be “$1,873.55/$4,361.71.” However, either provision is a statement of Commonwealth Financial as to a specific
amount that is owing. Neither suggests that the Davis law firm is looking to a court to decide the amount that is due under the
Credit Card Agreement for collection of costs, including attorney fees. Also, whenever allegations are susceptible to more than one
meaning, settled case law holds that alleged violations of the FDCPA are to be examined from the prospective of the “least sophis-
ticated consumer.” Brown v. Card Service Center, 464 F.3d 450, 453-54 (3d Cir. 2006); Taylor, Perrin, Landry, deLaunay & Durand,
103 F.3d 1232, 1236 (5th Cir. 1997).

The Davis law firm states that in the initial Complaint filed in the underlying action, it used a formula for calculating attorney
fees–20% of the outstanding balance. The Davis law firm contends that the case law permits the use of a percentage of the debt to
collect “reasonable attorney fees.” Even assuming this is so, the Collection Costs provision upon which the Davis law firm relies
refers only to reasonable attorney fees. It does not state that attorney fees will be calculated based on an undisclosed percent of
the debt.

The Davis law firm also contends that courts should not permit claims under the FDCPA to be based on pleadings governing
counsel fees because at the end of the day courts will determine the amount of counsel fees that are owed.

While this will be true when the cardholder is represented by counsel, in most cases the cardholder is not represented by coun-
sel and the inclusion in the complaint of a specific amount not expressly authorized in the cardholder agreement will frequently
inure to the benefit of the assignee of the issuer of the credit card.8

Upon receipt of a complaint, some defendants will pay the full amount that is sought. In this instance, the assignee of the cred-
it card issuer would have collected money to which it is not entitled because of the inclusion within the complaint of an amount
that is not specifically authorized by the agreement.

Receipt of the complaint may trigger negotiations over the amount of money that the assignee of the credit card issuer will
accept in order to resolve the claim. Bargaining that includes significant counsel fees (not expressly provided for in the agreement)
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will differ from bargaining where a claim does not include attorney fees.
More than 80% of credit card litigation is resolved through a default judgment. If the complaint improperly includes claims for

counsel fees that are not provided for in the credit card agreement, the amount of the default judgment will very likely include
these claims for counsel fees.

My office reviewed the first fifteen lawsuits filed in this court in 2010 by the Davis law firm on behalf of Commonwealth
Financial Systems. Three of these lawsuits are the underlying lawsuit in the present case, a second lawsuit at AR10-004226 against
Mr. Daniels which was discontinued with prejudice by court order, and one of the lawsuits described in footnote 12, infra. In ten
of the remaining twelve lawsuits, a default judgment was entered in favor of Commonwealth Financial:

Case Number Complaint Filed
AR 10-005388 Commonwealth Financial Systems v. Grimm (7/02/2010)
AR 10-005387 Commonwealth Financial Systems v. Walker (7/02/2010)
AR 10-005386 Commonwealth Financial Systems v. Slagle (7/02/2010)
AR 10-004398 Commonwealth Financial Systems v. Struzynski (6/01/2010)
AR 10-004243 Commonwealth Financial Systems v. Pietrusinski (5/25/2010)
AR 10-004211 Commonwealth Financial Systems v. Rozman (5/24/2010)
AR 10-004056 Commonwealth Financial Systems v. Fielding (5/18/2010)
AR 10-004055 Commonwealth Financial Systems v. Martin (5/18/2010)
AR 10-004054 Commonwealth Financial Systems v. Remis (5/18/2010)
AR 10-004052 Commonwealth Financial Systems v. Barnard (5/18/2010)

In each of these ten lawsuits in paragraph ten of the Complaint, Commonwealth Financial claimed a specific dollar amount for
counsel fees. In each case, the dollar amount was twenty percent of the balance allegedly owed. In seven of the ten lawsuits, the
praecipe for the entry of a default judgment included the dollar amount set forth in paragraph 10.

In the remaining three cases described below, the amount of the counsel fees included in the praecipe for the entry of a default
judgment exceeded the amount in paragraph ten:

AR10-004052–balance (paragraph 7)–$15,889.24; attorney fees (paragraph 10)–$3,177.85; praecipe–attorney fees of $4,512.11.
AR10-004055–balance (paragraph 7)–$3,671.19; attorney fees (paragraph 10)–$734.24; praecipe–attorney fees of $1,065.93.
AR10-004243–balance (paragraph 7)–$8,702.88; attorney fees (paragraph 10)–$1,740.76; praecipe–attorney fees of $2,629.50.
Furthermore, in nine of the ten lawsuits listed above, the praecipe for entry of a default judgment included interest charges that

exceeded the amount sought in the complaint. For example, in the case at the top of the list (AR10-005388), the body of the com-
plaint sought a balance due of $1,639.56, attorney fees of $327.91, and 6% interest from 6/8/10 (Wherefore Clause–$1,967.47 plus
interest from 6/8/10):

7. The outstanding balance which remains due and owing to the Plaintiff by the Defendant is $1,639.56 as set forth in the state-
ment of account which is marked Exhibit “B” attached hereto and made a part hereof.

8. Demands for payment have been made upon the Defendant, but the Defendant has failed or refused to pay.
9. Interest accrues on the aforesaid outstanding balance at the rate of 6% per annum from June 8, 2010.
10. Under the terms of Exhibit “A”, Defendant agreed to pay Plaintiff ’s costs of collection, including attorneys fees, which

Plaintiff avers to be $327.91.
WHEREFORE, Plaintiff demands judgment against the Defendant in the sum of $1,967.47 plus interest from June 8, 2010, plus costs.

DAVIS DAVIS ATTORNEYS
a professional corporation

By: Reed James Davis
Attorney for Plaintiff
393 Vanadium Road, Suite 300
Pittsburgh, PA 15243
412-489-1400

A default judgment was entered on August 25, 2010 in an amount of $6,698.46 plus 6% interest from August 23, 2010 pursuant
to the following praecipe for entry of a default judgment:

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL ) CIVIL DIVISION, ARBITRATION
SYSTEMS successor in interest to ) AND STATUTORY APPEALS ONLY
CITIBANK, ) NO.: AR-10-005388

Plaintiff, )
vs. )

JENNIFER SHOTTS GRIMM, )
Defendant.

TO: PROTHONOTARY
SIR:
Please enter judgment by default against the above-named defendant, JENNIFER SHOTTS GRIMM for failure to plead.

Principal claimed in Complaint $1,639.56
with interest at the rate of 6%
per annum from June 8, 2010 through
August 23, 2010 $4,730.99
Attorney’s Fees $327.91

TOTAL $6,698.46
with continuing interest on the judgment amount of
$6,698.46 at the rate of 6% per annum from
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August 23, 2010, plus costs.
DAVIS DAVIS ATTORNEYS
a professional corporation

BY: Reed James Davis
Attorney for Plaintiff

F:\DOCS\185\100190\10082301.default.emo.wpd

In eight of the nine other cases, the default judgments included interest that exceeded the amount set forth in the complaint.
See Table 1 below which (1) in Column 3 sets forth the rate of interest, the date interest begins to run, and the date interest ceas-
es to run (as set forth in the plaintiff ’s praecipe for entry of a default judgment) and (2) in Column 6 sets forth the interest claimed
in the praecipe.

TABLE 1
AR-10- Complaint Default Judgment

1 2 3 4 5 6
Balance Attorney Interest Principal Attorney Interest

Fees Fees’ claimed
005388 1,639.56 327.91 6% 1,639.56 327.91 4,730.99

6/08/10–
8/23/ 10

Wherefore: 1,967.47 Total: 6,698.46
004054 9,867.01 1,973.40 6% 9,867.01 1,973.40 2,691.57

5/20/09–
8/18/10

Wherefore: 11,840.41 Total: 14,531.98
004056 2,901.07 580.21 6% 2,901.07 580.21 681.99

6/27/08–
8/18/10

Wherefore: 3,481.28 Total: 4,163.27
004211 8,678.04 1,735.61 6% 8,678.04 1,735.61 2,264.49

9/18/09–
8/24/ 10

Wherefore: 10,413.65 Total: 12,678.14
005386 5,868.77 1,173.75 24.9% 5,868.77 1,173.75 5,097.17

1/30/08–
8/19/10

Wherefore: 7,042.52 Total: 12,139.69
004398 6,425.44 1,285.09 6% 6,425.44 1,285.09 1,606.09

4/02/08–
7/21/10

Wherefore: 7,710.53 Total: 9,316.62
005387 5,373.64 1,074.73 29.99% 5,373.64 1,074.73 6,866.61

6/02/08–
9/27/ 10

Wherefore: 6,448.37 Total: 13,314.98
004052 15,889.24 3,177.85 6% 15,889.24 4,512.11 3,660.64

8/12/08–
7/22/ 10

Wherefore: 19,067.09 Total: 24,061.99
004055 3,671.19 734.24 6% 3,671.19 1,065.93 948.95

6/02/08–
6/29/ 10

Wherefore: 4,405.43 Total: 5,686.07

In deciding whether the allegations regarding counsel fees in the Complaints filed by Commonwealth Financial in the underly-
ing litigation violated §§1692e and 1692f, I find to be very persuasive the reasoning of the Court in Stolicker v. Muller, Muller,
Richmond, Harms, Myers and Sgroi, P.C., No. 1:04-CV-733, 2005 WL 2180481 (W.D. Mich. Sept. 9, 2005), a suit alleging violations
of the FDCPA by a cardholder against the law firm that had sued the cardholder in state court proceedings. The credit card agree-
ment provided that if the holder defaults, he or she agrees to pay reasonable attorney fees.

In the state court proceedings, in the body of the complaint, the plaintiff sued to collect $3,985.25 in damages, costs, and attor-
ney fees. The amount included $776.68 as attorney fees (25% of the principal debt) “pursuant to the agreement made by defen-
dant.” Id. at *1.

In the federal court proceedings, the Court stated that the central issue in the case was whether the Muller law firm violated
the FDCPA by filing, in state court, a complaint and affidavit in support of a default judgment which included a request for a liq-
uidated attorney fee. The Court ruled in favor of the cardholder; it held that the inclusion of a liquidated sum as attorney fees with
the principal debt owed altered the terms of the contract and, thus, violated the FDCPA. The contract which the cardholder signed
required that she pay a “reasonable attorney fee, not $776.68 or any other liquidated amount.” Id. at *4. The cardholder did not
agree to pay a specific percentage contingent fee or a liquidated amount of attorney fees; a reasonable attorney fee cannot be a liq-
uidated sum. The Court, citing other case law, stated that the FDCPA would provide little protection to a debtor if, in agreeing to
pay “reasonable collection costs,” a debtor was held to have agreed to pay whatever percentage fee a debt collection service hap-
pened to charge. Id.
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In response to the law firm’s argument that the cardholder’s agreement to pay reasonable attorney fees permitted the credit
card company to select a reasonable amount and include the amount with the principal debt sought, the Court stated:

The Court does not follow the Muller law firm’s logic which would allow Capital One and its collection attorney, inde-
pendent of the debtor, to determine what they believed was a reasonable attorney fee and then request that amount in
a suit to collect the debt. Such a course of action alters the contract signed by Stolicker. More importantly for this mat-
ter, the alteration of the terms of the contract misrepresents the amount of the debt owed and the compensation which
may be received for the collection of the debt in violation of §1692e(2)(A), (B). Id.

Other cases that have found violations of the FDCPA based on claims for attorney fees include Som v. Daniels Law Offices,
P.C., supra, 573 F.Supp.2d 349; Munoz v. Pipestone Financial, LLC, 513 F.Supp.2d 1076 (D. Minn. 2007); Foster v. D.B.S.
Collection Agency, 463 F.Supp.2d 783, 802 (S.D. Ohio 2006); Pettway v. Harmon Law Offices, P.C., No. 03-CV-10932-RGS, 2005
WL 2365331 (D. Mass. Sept. 27, 2005); and Kojetin v. CU Recovery, Inc., No. CV. 97-2273 (JRT/RLE), 1999 WL 1847329 (D. Minn.
March 29, 1999).

The Davis law firm relies on Cisneros v. Neuheisel Law Firm, P.C., 2008 WL 65608 (D. Ariz. 2008). However, that case supports
plaintiff ’s position that the inclusion of a specific sum for counsel fees in the body of the complaint violates the FDCPA. In Cisneros,
the cardmember agreement provided for payment of a reasonable attorney fee. In the body of the complaint filed in the underly-
ing state court action, the assignee of the issuer sought only reasonable attorney fees. In the prayer for relief, the assignee sought
“‘reasonable attorney’s fees’ of ‘at least $1,390.71 if this matter is contested’ or ‘$1,390.71 if this matter proceeds to Judgment by
default.’” Id. at *1. (This fee request equaled 25% of the principal balance owed.) Plaintiff relied on Stolicker and similar cases in
which a specific sum for counsel fees was included in the body of the complaint. However, the Court ruled that those cases do not
apply where, as in this case, the plaintiff sought reasonable attorney fees in the body of the complaint and only included a specif-
ic amount in the prayer for relief. According to the Court, this format must be viewed as an “aspirational” prayer which ultimate-
ly rests upon the discretion of the court. Id. at *3.

Also see Sayyed v. Wolpoff & Abramson, LLP, 733 F.Supp.2d 635, 647-49 (D. Md. 2010), and cases cited therein.9

II.
I next consider the Davis law firm’s contention that a claim of a violation of the FDCPA cannot be based on allegations within

the pleadings. I disagree. The development of the FDCPA coupled with its clear language requires a construction that a violation
of the Act may be based on allegations within pleadings.

The FDCPA prohibits debt collectors from making false or misleading representations and from engaging in various abusive
and unfair practices. The Act has always defined a debt collector to include any person “who regularly collects or attempts to col-
lect, directly or indirectly, debts owed [to another] ....” 15 U.S.C. §1692a(6).10 However, the definition of debt collector in the Act,
as initially enacted in 1977, contained an express exemption for lawyers. That exemption said that the term debt collector does not
include “any attorney-at-law collecting a debt as an attorney on behalf of and in the name of a client”, PL95-109, 9/20/77, 91 Stat.
874 §803(6)(F).

In 1986 (P99-361, 100 Stat. 768 (7/9/86)), Congress repealed this exemption. In 1995, in Heintz v. Jenkins, supra, 115 S.Ct. 1489,
the United States Supreme Court addressed whether the Act applies to a lawyer who regularly, through litigation, tries to collect
consumer debts. In that case, Jenkins brought a suit against a lawyer and his law firm under the FDCPA based on allegations that
the lawyer violated the FDCPA through a collection letter sent to Jenkins seeking money that was not owed.

The Court ruled that the FDCPA applies to litigating activities of lawyers for “two rather strong reasons.” Id. at 1490. First, in
ordinary English, a lawyer who regularly tries to obtain payment of consumer debts through legal proceedings comes within the
definition of a debt collector Second, Congress repealed the exemption for lawyers in 1986. This repeal expressed a Congressional
intent that lawyers be subject to the Act when they meet the debt collector definition. Id. at 1491.

The Heintz litigation was based on a letter which the law firm sent to the borrower. The Davis law firm contends that Heintz
should not be extended to pleadings. However, there is no language within the FDCPA which supports such a construction.
Furthermore, the Davis law firm did not explain why the FDCPA should be construed to reach lawyers who falsely represent
the amount or legal status of a debt in a collection letter and not to reach the same misrepresentations if included in a com-
plaint.

Furthermore, after the Heintz ruling that the FDCPA applies to attorneys, an issue arose as to the applicability of §1692e(11),
coupled with §1692g, where the complaint is the initial written communication with the consumer. These provisions impose disclo-
sure requirements in the initial written communication with the consumer or within five days of the initial communication.
Through a 1996 amendment (Pub. L. 104-208, 110 Stat. 3009 (9/30/96)), Congress amended §1692e(11) to provide that “this para-
graph shall not apply to a formal pleading made in connection with the legal action.” This amendment would have been unneces-
sary if the Act did not apply to pleadings. See also footnote 11, infra.

In Donohue v. Quick Collect, Inc., supra, 592 F.3d at 1031-32, the Court rejected the argument that the Act does not apply
because the alleged false statement is set forth within the complaint, and a complaint is not a communication subject to the require-
ments of §§1692e and 1692f. In concluding that a complaint served directly on a consumer is a communication subject to the
requirements of §§1692e and 1692f, the Court stated:

Concluding otherwise would put our decision in tension with the Supreme Court’s reasoning in Heinz. In Heintz,
Darlene Jenkins defaulted on a loan from a bank. 514 U.S. at 293, 115 S.Ct. 1489. A lawyer from the bank’s law firm,
George Heintz, wrote a letter to Jenkins’s lawyer listing an amount that Jenkins purportedly owed. Id. Jenkins sued
Heintz under §§1692e(2) and 1692f. Id. Heintz contested the applicability of the FDCPA to his debt-collection efforts
because he was a lawyer engaged in litigation. Id. at 295. The Supreme Court held that the FDCPA “applies to attor-
neys who ‘regularly’ engage in consumer-debt-collection activity, even when that activity consists of litigation.” Id. at
299, 115 S.Ct. 1489. The Supreme Court reasoned that “the plain language of the [FDCPA] itself says nothing about”
an “exemption [for lawyers] in respect to litigation.” Id. at 297, 115 S.Ct. 1489. Nor did it make sense to differentiate
between lawyers acting in the capacity of debt collectors and those litigating: “The line . . . between ‘legal’ activities
and ‘debt collection’ activities was not necessarily apparent to those who debated the legislation, for litigating, at first
blush, seems simply one way of collecting a debt.” Id.
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While the communication at issue in Heintz was a letter, not a legal pleading as here, the logic of Heintz controls our
analysis. Quick Collect caused Donohue to be served with the Complaint to further Quick Collect’s effort to collect the
debt through litigation. The Supreme Court in Heintz stated clearly that the FDCPA “applies to attorneys who ‘regularly’
engage in consumer-debt-collection activity, even when that activity consists of litigation.” 514 U.S. at 299, 115 S.Ct. 1489
(emphasis added). To limit the litigation activities that may form the basis of FDCPA liability to exclude complaints
served personally on consumers to facilitate debt collection, the very act that formally commences such a litigation, would
require a nonsensical narrowing of the common understanding of the word “litigation” that we decline to adopt. Donohue,
592 F.3d at 1032 (footnote omitted).

Also see Sayyed v. Wolpoff & Abramson, supra, 485 F.3d at 231 (if the law firm were correct that conduct in the course of litiga-
tion and even formal pleadings were entirely exempt from the Act, Section 1692e(11)’s express exemption of formal pleadings
would be unnecessary); and Gallagher v. Gurstel, Staloch & Chargo, P.A., 645 F.Supp.2d 795, 805 (D. Minn. 2009) (exemption of for-
mal pleadings from the requirement that the initial written communication notify the consumer that a debt collector is attempting
to collect a debt would have been unnecessary if formal pleadings were already outside the reach of the Act).

In Sayyed, supra, the Court stated that rulings of the Court of Appeals for the Fourth Circuit that a litigating attorney comes
under the statute’s definition of debt collect is consistent with the rulings of other courts of appeals:

All circuits to consider the issue, except for the Eleventh, have recognized the general principle that the FDCPA
applies to the litigation activities of attorneys who qualify as debt collectors under the statutory definition. See, e.g.,
Goldman v. Cohen, 445 F.3d 152, 155 (2nd Cir. 2006); Todd v. Weltman, Weinberg & Reis Co., L.P.A., 434 F.3d 432, 446 (6th
Cir. 2006); Piper v. Portnoff Law Assocs., Ltd., 396 F.3d 227, 232 (3d Cir. 2005); Thomas v. Law Firm of Simpson & Cybak,
392 F.3d 914, 917 (7th Cir. 2004) (en banc); Johnson v. Riddle, 305 F.3d 1107, 1117 (10th Cir. 2002); Addison v. Braud, 105
F.3d 223, 224 n. 1 (5th Cir. 1997); but see Vega v. McKay, 351 F.3d 1334, 1337 (11th Cir. 2003) (relying on superseded FTC
commentary to hold complaint did not constitute initial communication under FDCPA). Sayyed, 485 F.3d at 232.

Also see the case law described in the 2009 Opinion in Gallagher, supra:
After Heintz, most courts to consider the issue have held that common-law immunity for the litigation-related activities
of counsel does not overcome the plain language of the FDCPA. See Sayyed v. Wolpoff & Abramson, 485 F.3d 226, 230 (4th
Cir. 2007) (“The statutory text makes clear that there is no blanket common law litigation immunity from the require-
ments of the FDCPA.”); Gionis v. Javitch, Block, Rathbone, LLP, 238 Fed.Appx. 24, 26-27 (6th Cir. 2007) (no immunity
against FDCPA claims based on allegedly misleading affidavit attached to state-court complaint); Phillips v. Messerli &
Kramer, P.A., No. 08-4419, 2008 WL 5050127, at *10 (D. Minn. Nov. 20, 2008) (“claims that an attorney has violated the
FDCPA do not implicate the litigation privilege”); Nutter v. Messerli & Kramer, P.A., 500 F.Supp.2d 1219, 1223-24 (D.
Minn. 2007) (litigation privilege did not bar claim based on alleged misrepresentation in affidavit filed in state court);
Eads v. Wolpoff & Abramson, LLP, 538 F.Supp.2d 981, 987 n. 7 (W.D. Tex. 2008) (stating, in dicta, that “[e]ven if Eads had
premised Wolpoffs [FDCPA] liability upon the state court pleadings, Wolpoff is not entitled to immunity”); Jenkins v. Gen.
Collection Co., 538 F.Supp.2d 1165, 1172 (D. Neb. 2008) (“In amending the FDCPA in 1986, Congress effectively withdrew
common-law litigation immunity for lawyers who regularly engage in consumer-debt-collection activity through litiga-
tion.”); Reyes v. Kenosian & Miele, LLP, 619 F.Supp.2d 796, 803-04 (N.D. Cal. 2008) (“Given the broad language in Heintz,
the weight of authority applying the FDCPA to the contents of state court complaints, and an absence of controlling
authority or statutory language to the contrary, the Court therefore rejects Defendants’ contention that the FDCPA does
not, as a matter of law, ever apply to state court complaints.”); Parkis v. Arrow Fin. Servs., LLS, No. 07-C-410, 2008 WL
94798, at *8 (N.D. III. Jan. 8, 2008) (holding that litigation privilege did not bar FDCPA claim premised on defendant’s
filing of time-barred debt-collection lawsuit); Mello v. Great Seneca Fin. Corp., 526 F.Supp.2d 1020, 1023 (C.D. Cal. 2007)
(noting that the argument that attorneys are entitled to immunity from FDCPA claims for litigation-related activities “has
been soundly rejected by courts”). Gallagher, 645 F.Supp.2d at 804-05.

In support of its position that claims under the FDCPA cannot be based on pleadings, the Davis law firm relies on Beler v. Blatt,
Hasenmiller, Leibsker & Moore LLC, 480 F.3d 470, 473 (7th Cir. 2007); Memorandum Opinions of the Judges within the United
States District Court for the Northern District of Illinois in the following four cases: Jenkins v. Centurion Capital Corp., No. 07 C
3838, 2009 WL 3414248 (N.D. III. Oct. 20, 2009); Krawczyk v. Centurion Capital Corp., No. 06-C-6273, 2009 WL 395458 (N.D. Ill.
Feb. 18, 2009); Rosales v. Unifund CCR Partners, No. 08 C 3533, 2008 WL 5156681 (N.D. III. Dec. 5, 2008); and Washington v. North
Star Capital Acquisition, LLC, No. 08 C 2823, 2008 WL 4280139 (N.D. III. Sept. 15, 2008); and a 2003 decision of the Eleventh Circuit
in Vega v. McKay, 351 F.3d 1334 (11th Cir. 2003).

In Beler, supra, the Court stated: “[I]t is far from clear that the FDCPA controls the contents of pleadings filed in state court.”
480 F.3d at 473. However, in deciding the merits of the case, the Court assumed that §1692e applies to complaints, briefs, and other
papers filed in state court while postponing a ruling on the issue of whether the FDCPA controls the contents of pleadings to “some
future case.” Id. Since Beler, no court has expressly held that FDCPA does not apply to state court pleadings.

Judges sitting in the Illinois Federal District Courts are bound by decisions of the Seventh Circuit. In each of the four Illinois
District Court Opinions cited by the Davis law firm, the Court, while referring to the Seventh Circuit’s “suggestion” that the
FDCPA does not control pleading requirements in state courts, dismissed the plaintiffs’ claims under the FDCPA on other grounds.

In Vega v. McKay, supra, the Court rejected the plaintiff ’s contention that the complaint was the initial communication pursuant
to 15 U.S.C. §1692g. It ruled that a legal action does not constitute an initial communication, stating that this conclusion was more
consistent with the purpose of the Act that the term communication as used does not include a legal action or pleading.11 351 F.3d
at 1336-37.

Judges sitting in the Wisconsin Federal District Courts are also governed by rulings of the Seventh Circuit. In Eichman v. Mann
Bracken, LLC, 689 F.Supp.2d 1094 (W.D. Wis. 2010), the plaintiff raised claims under §§1692d-1692f of the FDCPA based on plead-
ings filed in a state court action. The Court stated that the plaintiff ’s claims raised the issue of the applicability of the FDCPA to
state court debt collection litigation.

Since the Beler Court concluded that it was unnecessary to resolve the issue of whether the claims under the FDCPA may be
based on the contents of a pleading, the Eichman Court considered the weight that other district court judges bound by the deci-
sions of the Seventh Circuit had given to the Beler dicta:
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Despite Beler, other district courts in the Seventh Circuit have allowed debtors to bring FDCPA claims alleging false
statements and unfair acts during state court proceedings. E.g., Guevara v. Midland. Funding NCC-2 Corp., 2008 WL
4865550, *5 (N.D. III. Jun. 20, 2008) (plaintiff may state FDCPA claim based on alleged misrepresentation and unfair col-
lection practices in state court complaint); Polzin v. Unifund CCR Partners, 2008 WL 2324618, *4 (E.D. Wis. Jun. 5, 2008)
(granting leave to proceed on a FDCPA claim that creditor falsely stated amount of legal interest associated with debt in
state court filings); Parkis v. Arrow Financial Services, LLS, 2008 WL 94798 (N.D. III. Jan. 8, 2008) (denying summary
judgment on FDCPA claim for filing state court complaint that attempted to collect time-barred debt); Jenkins v.
Centurion Capital Corp., 2007 WL 4109235, at *2-3 (N.D. III. Nov. 15, 2007) (denying motion to dismiss claim alleging fail-
ure to attach contract and details of assignments to state court complaint); Foster v. Velocity Investments, LLC, 2007 WL
2461665, at *2 (N.D. III. Aug. 24, 2007) (denying motion to dismiss claim alleging misstatement of principal balance as
including both principal and interest in state court complaint). These courts note that although the Seventh Circuit has
questioned the applicability of the FDCPA to state court filings, it has not decided that issue. Guevara, 2008 WL 4865550,
*5; Foster, 2007 WL 2461665, *2. Defendants distinguish Beler on the additional ground that the plaintiff in that case chal-
lenged the form or sufficiency of a state complaint and not any false representations in the pleadings. Eichman, 689
F.Supp.2d at 1100.

The Court in Eichman chose to follow the rulings of these District Courts:

I find the reasoning in these district court cases to be persuasive. Because Heintz makes it clear that the conduct of
a debt-collection attorney during litigation is subject to review under the FDCPA, an attorney’s alleged misrepresenta-
tion of a fact or filing of a frivolous counterclaim could be a sufficient basis for an FDCPA suit. In fact, in the past, the
Seventh Circuit has found that such conduct violated the FDCPA. E.g., Veach v. Sheeks, 316 F.3d 690, 691-92 (7th Cir.
2003) (notice of claim filed in small claims court misleading because it failed to specify amount of debt); Gearing v. Check
Brokerage Corp., 233 F.3d 469 (7th Cir. 2000) (state court complaint stated incorrectly that debt collection agency had
right of subrogation). Eichman, 689 F.Supp.2d at 1100.

SUMMARY
In summary, (1) the statements made in paragraphs ten of the Complaints filed in the underlying action are false representa-

tions used in connection with the collection of a debt and are an attempt to collect an amount that is not expressly authorized by
the credit card agreement in violation of §§1692e and 1692f of the FDCPA; and (2) the FDCPA applies to allegations within the
Complaints and other pleadings. For these reasons, I overrule the preliminary objections of the Davis law firm seeking dismissal
of plaintiff ’s Second Amended Complaint.12

ORDER OF COURT
On this 18th day of February, 2011, it is hereby ORDERED that defendant’s preliminary objections seeking dismissal of plain-

tiff ’s Second Amended Complaint are overruled.

BY THE COURT:
/s/Wettick, J.

1 The parties have not cited, and I am not aware of any Pennsylvania state court opinions which have addressed any aspect of the
FDCPA.
2 The law is settled that the FDCPA applies to attorneys who regularly engage in consumer debt collection activity even when the
activity consists of litigation. Heintz v. Jenkins, 115 S.Ct. 1489 (1995); Donohue v. Quick Collect, Inc., 592 F.3d 1027, 1031-32 (9th
Cir. 2010).
3 Under §1692k, any debt collector who fails to comply with the provisions of the FDCPA will be liable for any actual damage sus-
tained, such additional damages as the court may allow, but not exceeding $1,000, and costs of the action together with reasonable
attorney fees as determined by the court.
4 The FDCPA imposes strict liability on debt collectors for their violations; a plaintiff need not show that the debt collector intend-
ed to violate the Act. See Som, id., and cases cited therein.
5 In the first Complaint the amount sought as costs of collection, including attorney fees, was 20% of the outstanding balance. In
the First and Second Amended Complaints, the amount sought for costs of collection, including attorney fees, exceeded 40% of the
outstanding balance.
6 The Complaint also misrepresented the character of the debt. It would appear that through paragraph 10 Commonwealth
Financial is seeking only counsel fees although the allegation is costs of collection, including attorney fees. Furthermore, a claim
for costs of collection misrepresents the claim because the Agreement provides only for reasonable attorney fees plus costs and
expenses of any legal action.
7 Plaintiff filed a Second Amended Complaint on July 16, 2010, in which it again averred that Daniels agreed to pay “Plaintiff ’s
costs of collection, including attorneys fees” in the amount of $4,361.71. Commonwealth Financial’s Second Amended Complaint
at ¶10.
8 I recognize that in this lawsuit it is likely that Daniels did not sustain any losses from the misrepresentations regarding counsel
fees. However, it is the purpose of the FDCPA to eliminate abusive debt collection practices by debt collectors (§1692d). One strat-
egy which the FDCPA uses for discouraging the use of unfair debt collection practices is to allow consumers who have not sus-
tained any losses from abusive debt collection practices to recover up to $1,000 and counsel fees. See §1692k.
9 I question whether this case law provides the protections that the FDCPA is intended to provide to consumers. Most consumers
will not read the complaint as seeking an unliquidated amount for counsel fees and, thus, will believe, in making payment deci-
sions, that the assignee of the credit card issuer is claiming that the specific amount in the prayer for relief is owed. Furthermore,
if complaints seeking a liquidated amount for counsel fees in the prayers for relief are permitted where the agreement calls for
reasonable attorney fees, most likely the default judgments are going to include these amounts.
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10 The term debt is defined to cover only consumer debt. 15 U.S.C. §1692a(5).
11 A subsequent 2006 amendment to the FDCPA provides that §1692g, requiring specific information to be provided within five days
after the initial communication, does not apply to a formal pleading.
12 My ruling in the present case governs similar preliminary objections to similar complaints filed in Nowicki v. Bureaus Investment
Group Portfolio No. 11, LLC, AR10-006592; Celli v. SquareTwo Financial Corp. f/k/a CACH, LLC, AR10-007358; and Commonwealth
Financial Systems v. Williams (counterclaim), AR10-005411.

Citibank (South Dakota) N.A. v.
Paul A. Mszyco

Preliminary Objections—Pa. R.C.P. 1024(c)—Sufficiency of Verification of a Non-party

No. AR 10-004428. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—March 15, 2011.

OPINION AND ORDER OF COURT
Defendant’s preliminary objections requesting that I strike plaintiff ’s Verification to Amended Complaint are the subject of this

Opinion and Order of Court. The Verification reads as follows:

Verification

Sherri Smith is an employee of Citicorp Credit Services, Inc., (USA) which is by contract the service provider for plain-
tiff Citibank (South Dakota), N.A. retained to perform services including but not primarily limited to collecting delinquent
debt. I am authorized to make this verification as attorney-in-fact for plaintiff under powers of attorney from plaintiff to
Citicorp Credit Services, Inc. (USA) and to me. The foregoing averments of fact in the within pleading are true and cor-
rect to the best of my knowledge, information and belief. I understand that the statements made herein are subject to the
penalties of 18 Pa. C.S. Section 4904, relating to unsworn falsification to the authorities.

Date: 11-3-10 Signature

Pa.R.C.P. No. 1024(c) is the relevant provision within the Pennsylvania Rules of Civil Procedure. It reads as follows:

(c) The verification shall be made by one or more of the parties filing the pleading unless all the parties (1) lack suf-
ficient knowledge or information, or (2) are outside the jurisdiction of the court and the verification of none of them can
be obtained within the time allowed for filing the pleading. In such cases, the verification may be made by any person
having sufficient knowledge or information and belief and shall set forth the source of the person’s information as to mat-
ters not stated upon his or her own knowledge and the reason why the verification is not made by a party.

Defendant correctly states that the Verification upon which plaintiff relies does not comply with Rule 1024(c).
According to the Verification, Sherri Smith is not an employee of the plaintiff. The first sentence of Rule 1024(c) requires that

the verification be made by one or more of the parties filing the pleading.
There is an exception where every party lacks sufficient knowledge or information. In this situation, Rule 1024(c) requires the

person making the verification to state the reason why the verification is not made by a party. Ms. Smith’s Verification does not
comply with Rule 1024(c) because it does not state that all of the parties lack knowledge or information or offer any other reason
for the failure of a party to make the verification.

Furthermore, Ms. Smith’s Verification does not comply with the requirements of the second sentence of Rule 1024(c) that she
set forth the source of her information as to matters not stated upon her own knowledge. Compliance requires, for example, that
she include within the Verification a statement that she has sufficient information to make the Verification and a description of the
source of her information.

Plaintiff correctly states that substantial compliance is the appropriate standard in determining whether a verification has com-
plied with the rules. See Monroe Contract Corp. v. Harrison Square, Inc., 405 A.2d 954 (Pa. Super. 1979). However, the core of Rule
1024(c) consists of the requirements that a party verify the pleading unless all parties lack sufficient knowledge or information and
belief and that a nonparty who makes the verification state that he or she has sufficient information to make the verification and
describe the source of the information. If these requirements may be ignored, there are few requirements that remain.1 See Rupel
v. Bluestein, 421 A.2d 406, 414 (Pa. Super. 1980) (“This insistence upon at least a properly verified complaint may seem ‘techni-
cal,’ but no apology need be made for that. The rules are clear, and the requirements easily satisfied.”

Plaintiff relies on the provision within the Verification that she is “authorized to make this verification as attorney-in-fact for
plaintiff under powers of attorney from plaintiff to Citicorp Credit Services, Inc. (USA) and to me.” However, this provision does
not make Sherri Smith a party and Rule 1024(c) requires that a verification be made by a party. The requirements of Rule 1024
would become meaningless if a party could circumvent these requirements simply by authorizing a third person to make the ver-
ification in a lawsuit brought by that party.

1 As defendant states in his Brief in Support at 6: “In light of the well-known epidemic of ‘robo-signing’ arising out of the cur-
rent . . . mortgage foreclosure crises, the Court must be vigilant to ensure that all pleadings are verified in the manner required
by Pa.R.C.P. No. 1024(c).”

ORDER OF COURT
On this 15th day of March, 2011, upon consideration of defendant’s preliminary objections, it is hereby ORDERED that the

November 3, 2010 Verification of Sherri Smith is stricken and that an amended verification may be filed within thirty (30) days.
In accordance with a ruling made from the Bench, it is also ORDERED that Count II—Account Stated, is stricken.

BY THE COURT:
/s/Wettick, J.



May 6 ,  2011 page 187

Ruth A. Diecks v.
George O. Romanos

Protection from Abuse

1. Plaintiff and defendant allegedly engaged in a sexual relationship and after the Plaintiff ended the relationship, defendant
sent abusive text messages and threatening voice mails to her. Plaintiff alleged that these caused her to fear for her safety. A hear-
ing on plaintiff ’s petition for protection from abuse was held at which time defendant consented to a three year final order. He was
unrepresented at the time, assisted by a legal intern, and two months later, through counsel, presented a request for reconsidera-
tion and dismissal of this final order, alleging that he had not understood the ramifications of the consent order.

2. A hearing was held to determine if the defendant had understood what he had agreed to when he entered into the final order.
The court did not find the defendant’s representation credible as to the extent of his relationship with the plaintiff, but did con-
clude that defendant may not have fully understood the consequences of entering into the final order. A hearing on the original
request for the protection from abuse order was held, with the court concluding that the plaintiff ’s fears for her safety were rea-
sonable. A final order for protection was entered, however, for a much shorter period of time. The defendant was also found to be
in contempt of the originally entered order, but the court did not impose any further sanctions.

3. The plaintiff appealed these findings, first as to the setting aside of the original final order for protection. The court explained
that a final order was essentially a guilty plea which the defendant did not fully understand and he was entitled to a hearing.
Following this hearing, the court determined that a protection order was appropriate, but did not need to be for the full three years.
The duration of such a final order was within the discretion of the trial judge.

4. The plaintiff also appealed the order that found the defendant in contempt, but did not impose sanctions. The court reasoned
that, although the defendant had violated the order, it was credible that the defendant was unaware as to what conduct was pro-
hibited. This confusion was seen to be understandable as the plaintiff herself had even continued to contact the defendant after she
petitioned for protection. Further, the defendant had not contacted the plaintiff since obtaining counsel.

(Christine Gale)
Sabrina Korbel for Plaintiff.
Donna Allen Rosemond for Defendant.
No. FD10-000619-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Bubash, J.—March 21, 2011

OPINION
On May 13, 2010, the Appellant, who was pro-se, consented to a 3-year Final PFA Order. A little less than 2 months later,

Defendant presented a Motion for Reconsideration and Dismissal of that Final PFA Order, alleging, amongst other things, that he
did not understand the ramifications of the consent or the restrictions of the Order. He further alleged that Plaintiff ’s advocate, a
certified legal intern, informed him the consent would simply “settle the matter”, which are, in fact, the words used in the Order.
He also challenged the Court’s jurisdiction to enter a PFA based on his contention that he and Plaintiff were not intimate partners. 

A hearing was held wherein Defendant was granted a hearing on Plaintiff ’s original request for a PFA against him. After a hear-
ing on October 20, 2010, this Court, taking into consideration that the Parties had lived under the terms of a PFA for about 5 months,
issued a Final Protection From Abuse Order ending October 22, 2010. No further action was taken on the alleged violations of the
original Protection From Abuse Order. Plaintiff, Ruth Diecks, now appeals. For the reasons set forth below, the Court’s decision
should be affirmed.

STATEMENT OF FACTS
On May 7, 2010 Ruth Diecks, (Plaintiff) filed for and obtained a Temporary Protection from Abuse Order (TPFA/PFA) against

George A. Romanos (Defendant). Plaintiff alleged a sexual relationship during the period of time that both Parties’ were employed
at PNC. She further alleged that Defendant sent abusive text messages and left threatening voicemails after she ended their rela-
tionship. In one such message, Defendant threatened to come “at [her] for blood, whether it be an ear, toe, foot.” (T.R. p. 10-11)
Plaintiff alleged that those messages, Defendant’s drug and alcohol use, and the fact that he came to her home uninvited, caused
her to fear for her safety.

A Final PFA hearing was scheduled for May 13, 2010. At the time of the hearing, Defendant was unrepresented. The Defendant
consented to a three year Final PFA Order of the same date which would expire on May 13, 2013. 

On July 29, 2010, Defendant presented, through counsel, a Motion for Reconsideration and Dismissal of the Final PFA Order,
alleging that he did not understand the ramifications of the consent or the restrictions of the Order. (T.R. p 22) He claimed that
Plaintiff ’s advocate, a certified legal intern, informed him the consent would simply “settle the matter”, which are, in fact, the
words used in the Order. He further alleged he had been threatened with jail time should he decide not to consent. Defendant
alleged that he thought that by consenting to a PFA, the matter would “go away”. He stated he was never in a sexual or intimate
relationship with the Plaintiff and, had he understood he was admitting to such a relationship, would not have consented since, as
a happily married man, he would not have admitted to an affair. He also challenged the Court’s jurisdiction to enter a PFA based
on his contention that he and Plaintiff were not intimate partners.

The Court granted a hearing on Defendant’s Motion for Reconsideration to determine whether the Defendant “understood what
he agreed to”. See, Order of July 29, 2010 (Document 7 on the Docket). A hearing was held on October 5, 2010, at which Defendant
alleged he and Plaintiff engaged in “sexting” games, but never engaged in a sexual relationship. He admitted to giving Plaintiff a
Christmas card that read “looking forward to spending the rest of my life with you” and a Birthday card which read “You rock my
world… I am incredibly lucky to be the one who gets to love you”, but claimed these words did not imply an intimate relationship.
Defendant, therefore, challenged jurisdiction of the court, contending he did not come under the purview of the Act since there
was no “intimate” relationship.

Regarding the Jurisdiction issue, the Court did not agree with Defendant. The Court, did, however, believe that Defendant may
not have fully understood the consequences of his actions and, therefore, a hearing on the Original request for a PFA and the com-
plaints for Indirect Criminal Contempt (ICC) was scheduled for October 20, 2010.

On October 20, 2010, this Court heard testimony from both parties about their relationship, and the events that occurred after
it ended. It found Plaintiff ’s testimony regarding the nature of the relationship more credible than that of Defendant. The Court



page 188 volume 159  no.  9

found Plaintiff ’s fears for her safety were reasonable at the time of the time of the filing of the original PFA, most notably due to
Defendant’s threats. A Final Protection From Abuse Order issued. Defendant was found to have been in contempt, though no fur-
ther action was taken on the alleged violations of the original Protection From Abuse Order.

Plaintiff filed her Notices of Appeal on November 22, 2010, and timely filed her Statements of Matters Complained of on Appeal
on December 14, 2010, one with regard to the Court’s Order on the PFA, one with regard to the ICC Order. Plaintiff did not order
the transcript in a timely way, however, and therefore, this Court did not receive it until February of 2011.

In her 1925(b) Statement, Plaintiff alleges this Court erred by deciding, as phrased by Plaintiff, to “set aside” a Final PFA Order
without a finding of fraud or mistake, and that it was error to do so after more than 30 days had passed since the entry of the PFA.
Plaintiff argues that, once the Court determined it had subject matter jurisdiction, it was error to hold a hearing, and the Court
should have upheld the original 3-year PFA. Plaintiff argues that the Court acted “contrary to the spirit of the Protection from
Abuse Act and judicial rulings deriving therefrom”.

In her second Statement, Plaintiff argues that the Court erred when, having found Defendant guilty on four counts of indirect
criminal contempt, it did not extend the PFA beyond May 13, 2003 pursuant to Section 6114(b)(4) of the Protection from Abuse Act.

OPINION
1. The Protection for Abuse Order of October 20, 2010

When reviewing a PFA action, the appellate court’s review is limited to errors of law or an abuse of discretion by the trial court.
Mescanti v. Mescanti, 956 A.2d 1017 (Pa. Super. 2008). Abuse of discretion is defined as follows:

“The term ‘discretion’ imports the exercise of judgment, wisdom and skill so as to reach a dispassionate conclusion. . .
[d]iscretion is abused . . . where the judgment is manifestly unreasonable or where the law is not applied or where the
record shows that the action is a result of partiality, prejudice, bias or ill will.” Mescanti, 956 A.2d at 1019.

When determining whether a protection from abuse Order should be entered, the court must “determine whether the victim is
in reasonable fear of imminent serious bodily injury.” Buchhalter v. Buchhalter, 959 A.2d 1260 (Pa. Super. 2008). In Snyder v.
Snyder, 629 A.2d 977 (Pa.Super. 1993), the court held that “the Protection from Abuse Act was not, nor was meant to be, a statute
penalizing past criminal conduct. Rather, the primary goal of the act is not retrospective punishment but to ‘advance prevention of
physical and sexual abuse.’ Snyder at 981, quoting Eichenlaub v. Eichenlaub, 490 A.2d 918, 922 (1985)(emphasis added).

The original PFA Order in this matter was entered by consent and was to be in effect for three years, the maximum time pro-
vided in the Act. Defendant credibly testified that he misunderstood the PFA when he entered into the consent and it was clear to
the Court that he was unaware of the full quasi-criminal effect of the PFA. This Court found that since Defendant’s “consent” was,
essentially, a guilty plea, which he did not understand (T. at 37), he was entitled to a hearing. The Court is mindful that court per-
sonnel attempt to settle as many PFA petitions as possible in the interest of administrative economy. The Court, however, is equal-
ly mindful that it must ensure that litigants fully understand the civil and the quasi-criminal consequences of consenting to a PFA,
in the interest of justice.

Based on the parties’ testimony, this Court found that an intimate relationship existed between Plaintiff and Defendant, bring-
ing the actions of the Defendant under the purview of the Act. A dating relationship meets the relationship requirement of the PFA
Act. Varner v Holley, 854 A.2d 520 (Pa.Super. 2004). The testimony of Defendant that the sexual messages, “sexting”, and love notes
were meaningless flirting was simply not credible. This Court found Plaintiff ’s testimony that she was in reasonable fear for her
safety at the time that she filed her original petition to be credible.

The facts of this case as presented to the Court are in no way unique. Defendant, a married man, became romantically involved
with Plaintiff, a female co-worker. She ended their relationship when she realized Defendant had no plans to leave his wife.
Defendant was not initially willing to let the relationship with Plaintiff go and behaved in a manner which led Plaintiff to fear for
her safety. Defendant needed to “cool off”.

Had this Court heard the testimony it heard in October of 2010 when the original PFA was filed in May, it would have granted
a PFA, but for a much shorter duration. As it was, by the time the case was heard in October 2010, there had been no contact
between the parties for three months. Additionally, the parties no longer worked together and there was no continuing threat of
harm to Plaintiff. Pursuant to §6108(d) of the Act, a PFA order may be amended “at any time upon subsequent petition filed by
either party.” The Defendant, accordingly, filed his petition requesting the Court reconsider the PFA, which this Court granted.

The October 20, 2010 Order terminated October 22, 2010 because the Court determined that less than a PFA Order of that time
length was sufficient to protect Plaintiff from Defendant. The Court was convinced by the evidence that Plaintiff was no longer in
danger and that any continuing fear she professed was not “reasonable” under the Act.

The duration of the PFA Order is within the discretion of the trial judge, as long as it is within the spirit of the Act. “The court
is empowered to grant broad relief to bring about a cessation of abuse.” Heard v Heard, 614 A.2d 255 (Pa.Super. 1992). Based on
its determination of the credibility of the parties, this Court determined that a PFA Order was appropriate, but found the duration
of the original PFA, entered without hearing, to be unnecessary. Accordingly, the Court issued the new PFA with an expiration date
of October 22, 2010 believing it to sufficient to effectuate the protection of Plaintiff within the spirit of the Act.

2. Sanctions for the Indirect Criminal Contempts
In order to find a party guilty of indirect criminal contempt, the following four elements must be demonstrated:

“(1) The [court’s] order or decree must be definite, clear, specific and leave no doubt or uncertainty in the mind of the
person to whom it was addressed of the conduct prohibited;

(2) The contemnor must have had notice of the specific order or decree;

(3) The act constituting the violation must have been volitional; and

(4) The contemnor must have acted with wrongful intent.’ Diamond v. Diamond, 715 A.2d 1190 (Pa.Super 1998), 1196.

The Court found that Defendant did violate the PFA Order. The first ICC against Defendant was filed between the time of the
temporary hearing and the final hearing for calling Plaintiff. Next, the Defendant wrote letters to Plaintiff and had left voicemails
stating to call him back. The recordings of the voicemail were played at the October 20, 2010 hearing and Plaintiff testified it was
the voice of Defendant. (T. at 22). The third ICC filed alleged Defendant yelled at Plaintiff at their place of employment. (T. at 24).
The last ICC alleged Defendant sent another letter to Plaintiff and phoned her several more times. (T. at 27).
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Defendant violated the PFA Orders by contacting the Plaintiff through calls, text messages, and other means. However, based
on Defendant’s asserted lack of understanding, the Court found it credible that he was unaware what conduct was prohibited. This
confusion is especially understandable when Plaintiff herself continued to contact Defendant after she filed the request for a PFA
(T.R. at 46). The Defendant has not attempted to contact the Plaintiff since July 2010, about the time he obtained counsel.

CONCLUSION
Essentially, when the Court determined that it would conduct a hearing on the Plaintiff ’s original request for a PFA, it did so as

if it were hearing the facts of the case as they were five months earlier at the originally scheduled date. The Court looked to effec-
tuate the “advance prevention of physical and sexual abuse” afforded by the Act and determined that Plaintiff was in no danger of
any such continued harm.

BY THE COURT: 
/s/Bubash, J.

Commonwealth of Pennsylvania v. Lester Jackson
Decertification

No. CC 200800079. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—March 2, 2011.

OPINION
This is a direct appeal wherein the defendant, Lester Jackson, appeals from the judgment of sentence of December 10, 2009.

The defendant, who was 15 years old at the time of the offense, was originally charged as an adult with Criminal Homicide, two
counts of Robbery, Criminal Conspiracy and Carrying a Firearm Without a License. The case was assigned to the Honorable Kevin
Sasinoski. Prior to trial, the defendant filed a petition seeking to have his case transferred to juvenile court. Due to a potential con-
cern of whether Judge Sasinoski could preside over the petition and possibly sit as trier of fact at trial, the Administrative Judge
of the Court of Common Pleas of Allegheny County assigned this Court to rule on the petition to transfer jurisdiction. After a hear-
ing, this Court denied defendant’s petition.

This case ultimately proceeded to a jury trial before Judge Sasinoski. The defendant was acquitted of Criminal Homicide and
one count of Robbery. The defendant was convicted of Robbery, Criminal Conspiracy and Carrying a Firearm Without a License.
After trial, but before sentencing, the defendant again filed a petition seeking to have his case transferred to juvenile court for sen-
tencing. This Court again denied the request. Judge Sasinoski then sentenced the defendant to a term of imprisonment of not less
than 5 or more than 10 years relative to the Robbery and Criminal Conspiracy convictions. Defendant filed the instant appeal.

In his Concise Statement of Matters Complained of on Appeal, the defendant raises various issues, including alleging that the
Court erred in failing to grant both of his petitions to transfer this case to juvenile court. Because this Court ruled on defendant’s
request to transfer this case to juvenile court, this Court is authoring the opinion relative to those matters. Judge Sasinoski will
address any other allegations of error.

The record in this case demonstrated that the defendant was born on December 31, 1991. The offense at issue occurred on
October 23, 2007. At the time of the alleged offense, the defendant was 15 years old. At the time of the transfer hearing, the defen-
dant was 17 years old. At the transfer hearing, this Court was presented various juvenile court records, information about the
offense at issue and evidence concerning the defendant’s character. The juvenile court records indicated that two prior petitions
had been filed against the defendant alleging criminal charges. Specifically, the defendant was arrested and charged in juvenile
court with aggravated assault and terroristic threats for his actions toward a vice principal at Westinghouse High School on April
11, 2007. This case was resolved on June 25, 2007 when the defendant entered into a consent decree. The defendant was ordered
to comply with court-ordered schooling and was placed on probation. On July 11, 2007, the defendant was again arrested just weeks
after being placed on probation and charged with possessing heroin and crack cocaine. The defendant had quit attending his court-
ordered schooling and, according to his mother, began using drugs. On September 24, 2007, The Honorable Thomas Flaherty
revoked the consent decree and adjudicated the defendant delinquent of possession of heroin in the second case and simple assault
and terroristic threats relative to his first case. At that time, the defendant was placed on electronic monitoring and ordered to par-
ticipate in the Vision Quest program. On October 19, 2007, the juvenile probation office issued an arrest warrant for the defendant
because he did not comply with the terms of electronic monitoring. In fact, the defendant removed his electronic band, left his par-
ent’s home and his whereabouts were unknown to his parents. Despite the existence of the arrest warrant, the defendant contin-
ued to elude authorities until he was ultimately arrested.

Of significance to this Court was the fact that the defendant’s family made extraordinary efforts to find the defendant. They
went through the neighborhood, knocking on doors, checking with anyone and everyone they encountered. They also contact-
ed two different local television stations and appeared on local newscasts asking for help in locating the defendant. While all
of this was occurring, the defendant slipped into and out of his home to get personal items, thereby evading his family’s efforts
to find him.

The parties stipulated to the facts underlying this case. The defendant was observed on October 23, 2007 attempting to commit
two robberies within a very short period of time in the Homewood section of the City of Pittsburgh. In the first instance, the defen-
dant and another person attempted to rob Mark Bullitt as he was exiting the busway. The defendant and the other person pointed
guns at Mr. Bullitt’s head and ordered him to turn over his belongings. The defendant and the other person took his wallet and his
cell phone. After he complied with the demands of his assailants, Mr. Bullitt began to walk away. A short time after he was robbed,
Mr. Bullitt heard a gunshot and he observed Christopher Evans running toward him and collapsing to the ground. Mr. Bullitt called
911. Witnesses observed the defendant attempt to rob Mr. Evans back near the steps of the busway. The defendant pointed a gun
at Mr. Evans. Mr. Evans tried to push the gun away and he turned to run away. As he was fleeing, the defendant fired one shot into
Mr. Evans’ back. Mr. Evans died as a result of the shooting. The defendant was subsequently taken into custody and charged as an
adult in this case.
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No expert testimony was presented concerning the defendant’s amenability to treatment in the juvenile justice system.
However, the defendant’s parents and uncle testified at the hearing. Their testimony demonstrated that the defendant has a very
close, caring family and that the defendant has been given support and guidance that is truly exemplary.

The law governing this Courts decision is set forth in 42 Pa.C.S.A. §6322. That provision states:

(a) GENERAL RULE.—Except as provided in 75 Pa.C.S. § 6303 (relating to rights and liabilities of minors) or in the event
the child is charged with murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “DELIN-
QUENT ACT” in section 6302 (relating to definitions) or has been found guilty in a criminal proceeding, if it appears to
the court in a criminal proceeding that the defendant is a child, this chapter shall immediately become applicable, and
the court shall forthwith halt further criminal proceedings, and, where appropriate, transfer the case to the division or a
judge of the court assigned to conduct juvenile hearings, together with a copy of the accusatory pleading and other papers,
documents, and transcripts of testimony relating to the case. If it appears to the court in a criminal proceeding charging
murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “DELINQUENT ACT” in section
6302, that the defendant is a child, the case may similarly be transferred and the provisions of this chapter applied. In
determining whether to transfer a case charging murder or any of the offenses excluded from the definition of “DELIN-
QUENT ACT” in section 6302, the child shall be required to establish by a preponderance of the evidence that the trans-
fer will serve the public interest. In determining whether the child has so established that the transfer will serve the pub-
lic interest, the court shall consider the factors contained in section 6355(a)(4)(iii) (relating to transfer to criminal
proceedings).

In this case, the defendant was charged in adult court with Criminal Homicide (Murder) and using a deadly weapon in connec-
tion with a Robbery, both of which are specific offenses excluded from the definition of a “delinquent act”. See 42 Pa.C.S.A. 6302.
The law, therefore, required that this case proceed in adult court unless the defendant could demonstrate, by a preponderance of
the evidence, that proceeding in juvenile court serves the public interest. See 42 Pa.C.S. §6322(a). As set forth in that statute, in
determining whether the public interest can be served by transferring a case to juvenile court, section 6355(a)(4)(iii) of the
Juvenile Act mandates courts to consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following
factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts
by the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors . . . .

42 Pa.C.S. § 6355(a)(4)(iii).

In this case, the defendant did not demonstrate by a preponderance of evidence that transferring this case to juvenile court
would serve the public interest. This Court considered all of the evidence offered at the transfer hearing. The record reflects that
the defendant was adjudicated delinquent in two prior juvenile cases, one of which involved the assault of a vice principal at
Westinghouse High School. The defendant did not comply with court-ordered conditions in those cases. Within weeks of entering
into a consent decree on his first juvenile case, he was arrested for and adjudicated delinquent of possessing heroin. Moreover, the
record was devoid of any evidence that the defendant would have been amendable to treatment in juvenile court. Of most concern
to this Court was the fact that the instant serious offenses involved the use of a deadly weapon and resulted in the death of a per-
son and was alleged to have been committed while the defendant was essentially a fugitive after violating the terms of prior court-
ordered electronic monitoring. Moreover, the defendant refused to turn himself in to authorities despite being aware that an arrest
warrant had been issued for his arrest. He also eluded his own family, thereby rejecting their support and assistance.

The defendant has failed to prove, by a preponderance of the evidence, that he was amenable to treatment in the juvenile jus-
tice system. The record reflects that the defendant has not responded positively to prior placement in the juvenile justice system
and that his negative and dangerous conduct appears to have progressed. The record demonstrates that the defendant is a threat
to the community. He fled from authorities and attempted to avoid arrest in this case. He has ignored various court orders imposed
in the juvenile justice system. The public interest would not be served by transferring this case to juvenile court. Accordingly, the
judgment of the Court should be affirmed.
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Defendant also claims that this Court erred by not transferring jurisdiction to juvenile court after he had been acquitted of
Criminal Homicide. This Court believes that, pursuant to 42 Pa.C.S.A.6322(e), there is no legal authority to transfer a case to juve-
nile court after a defendant has been convicted of a felony. As set forth in that subsection,

[i]f in a criminal proceeding, the child is found guilty of a crime classified as a misdemeanor, and the child and the attor-
ney for the Commonwealth agree to the transfer, the case may be transferred for disposition to the division or a judge of
the court assigned to conduct juvenile hearings.

Based on this authority, the only time a defendant’s case can be transferred to juvenile court for sentencing is when a child is
convicted of a misdemeanor and the Commonwealth of Pennsylvania consents to the transfer. Neither of those circumstances exist-
ed in this case and, therefore, the defendant’s case could not be transferred to juvenile court after the jury’s verdict. Accordingly,
this Court’s denial of both petitions to transfer defendant’s case to juvenile court should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: March 2, 2011

Commonwealth of Pennsylvania v.
Sean Williams Brooks

Parental Consent to Search—Exclusion of Testimony—Right to Have Counsel Present—Sentencing

No. CC 200607904. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—March 7, 2011.

OPINION
On June 11, 2008, following a jury trial, the appellant, Sean Brooks, (hereinafter referred to as “Brooks), was convicted of vol-

untary manslaughter1 and the violation of the Uniform Firearms Act, carrying a firearm without a license2.
A presentence report was ordered and following receipt and review of that presentence report, Brooks was sentenced to a peri-

od of incarceration of not less than ten nor more than twenty years on his conviction for voluntary manslaughter, and a period of
incarceration of two to four years for his conviction for the violation of the Uniform Firearms Act, which sentence was to run con-
secutive to his sentence for voluntary manslaughter. Brooks filed timely post-sentencing motions and then filed several motions to
extend the time to file amended post-sentencing motions and following a hearing on those motions, his post-sentencing motions
were denied.

Brooks filed a timely appeal to the Superior Court of Pennsylvania and was directed pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b), to file a concise statement of matters complained of on appeal. In complying with that directive, Brooks has
raised ten claims of error. Initially, Brooks maintains that this Court erred in denying his suppression motion since the search that
was done was a warrantless search. Brooks’ next claim is that this Court erred in denying Brooks from presenting evidence of a prior
robbery committed by the decedent and a threat made against Brooks that he would be robbed again. Brooks’ third claim of error
is that this Court wrongfully excluded evidence that the defendant had a reputation for carrying a concealed weapon. Brooks next
maintains that he was prejudiced when, at the preliminary hearing, he was denied the opportunity to present the testimony of an
eyewitness to these occurrences who was unavailable to both parties at the time of trial. Brooks also maintains that this Court erred
when it allowed the Commonwealth to have its expert witness, Bruce Wright, examine Brooks in connection with his request for
decertification. Brooks further maintains that this Court erred when it permitted the Commonwealth to present evidence that was
alleged to have bolstered the testimony of a Commonwealth witness. Brooks next maintains that this Court erred in permitting the
testimony of Officer Stephanie Vehec, who indicated that no one she interviewed said that the victim had a gun on the day he was
shot. Brooks also maintains that this Court erred at the time of sentencing when it stated that the verdict of voluntary manslaughter
was a mercy verdict and that Brooks showed no remorse by continuing to maintain that he shot the victim in self-defense. Brooks
further maintains that this Court imposed a manifestly excessive and, accordingly, unconstitutional cruel sentence, by having his
sentences run consecutively. Finally, Brooks maintains that this Court erred when it denied his petition for decertification.

For several years prior to Fred Brown’s death, he and Brooks were friends and would be together almost daily. Approximately
one year prior to this murder, their relationship became strained to the point that Brown robbed his former friend of his cell phone.
On May 14, 2006, at approximately 6:30, the Wilkinsburg Police received the call of shots fired and responded to the area of the
shooting, which was an alleyway known as Taylor Way, between Wood Street and Wallace Street. The police arrived and observed
the victim on the ground suffering from a gunshot wound to the chest. The paramedics were called and Brown was transferred to
UPMC Presbyterian Hospital where he died of that gunshot wound. The police encountered four witnesses who had left the scene
to make the 911 call and then return when the police arrived. Those individuals were Loric Frey, Dorian Miles, Marcus Irish and
Chelsie Casey. These individuals were separated from each other and then transported to the Wilkinsburg Police Department
where they were interviewed by the Wilkinsburg Police and Allegheny County Homicide Detectives. Each of these individuals
were patted down by the police to make a determination as to whether or not they were in possession of a weapon and none of these
individuals had a weapon. In addition, when the police first checked on the condition of Brown, they also checked him for a weapon
and he did not possess a weapon.

While County Homicide Detectives received a statement from all four of these individuals, only two of them testified at the time
of trial. The reason for that was that Loric Frey and Marcus Irish were unable to be located despite the efforts of the police to deter-
mine where they were.

Dorian Miles testified that he was with Brown when the two of them met up with Loric Frey and Chelsie Casey and they began
to walk down Wood Street. While walking down the street they saw a group of five males, and Brown and his group turned off of
Wood Street and started into the alley when the other group of individuals followed them. Once they were in the alley, Clinton Lance
approached Loric Frey and they had words to the extent that Clinton Lance was going to “bang” Loric Frey. Lance Clinton and
Loric Frey continued to have words until Clinton Lance pulled out a gun. After Lance pulled out his gun, Brooks, who was sever-
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al feet away from Lance, walked up to Miles and Brown, pulled out his gun and shot Brown. He then ran away from the scene.
Shortly after Brown was shot, Lance backed up and fired a shot at Frey but did not hit him. He then ran from the alleyway. As a
result of the interviews with the eyewitnesses to the shooting, the police believed that the person who murdered Brown was Brooks.
A photo array was show to the witnesses and Miles and Frey identified Brooks as the person who killed Brown. Miles said that
while he knew only Brooks’ first name, he knew where Sean lived and pointed his house out to the police.

The police obtained an arrest warrant for Brooks on the charge of criminal homicide and violation of the Uniform Firearms Act
and went to his house. Brooks’ grandmother answered the door and when Brooks’ mother was questioned as to whether or not she
had a son by the name of Sean, she indicated that she did and that he was in his bedroom on the third floor. The police went to that
room, advised Brooks that he had been charged with these crimes and placed him under arrest. While arresting Brooks, they
noticed a live thirty-eight-caliber piece of ammunition resting on Brooks’ dresser top. The police then asked Brooks’ mother if they
could search the house and she gave them her consent to do so since Brooks was sixteen years old at the time of the shooting. In
searching Brooks’ room, they found a thirty-eight-caliber revolver beneath the mattress to his bed. That weapon together with the
bullet that was recovered from Brown’s body were submitted to the Allegheny County Crime Lab and it was determined that that
thirty-eight-caliber revolver was the murder weapon.

Initially Brooks maintains that the evidence seized from his room was unlawfully taken since the police did not have a warrant
to search his room in light of his expectation of privacy. It is axiomatic that an individual who has a possessory interest in real prop-
erty has an expectation of privacy with respect to that property. Accordingly a warrantless search of that property is prohibited
both under the Fourth Amendment of the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution. The
Commonwealth maintained that although it was a warrantless search that since Brooks was a minor residing with his parent, that
the consent exception to a warrant requirement was satisfied when Brooks’ mother gave permission to search the house. In
Commonwealth v. Basking, 970 A.2d 1181, 1188-190 (Pa. Super. 2009), the Court reviewed the consent issue in a parent/child rela-
tionship and determined absent evidence that the child was paying rent for his or her room or that there was some agreement not
to enter the child’s room, that a parent had the ability to give consent to search that room.

The United States Supreme Court has held that a third party has actual authority to consent to a search if he/she
“possesses common authority over or other sufficient relationship to the premises or effects sought to be inspected.”
Matlock, 415 U.S. at 171, 94 S.Ct. 988. The Matlock Court described “common authority” as follows:

Common authority is, of course, not to be implied from the mere property interest a third party has in the property.
The authority which justifies the third-party consent does not rest upon the law of property, with its attendant historical
and legal refinements, but rests rather on mutual use of the property by persons generally having joint access or control
for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspec-
tion in his own right and that the others have assumed the risk that one of their number might permit the common area
to be searched.

Id. at n. 7 (citations omitted).

In the context of the parent-child relationship, LaFave notes in his treatise on search and seizure that the power
of a parent to consent to a search of the home derives not so much from the idea of common authority as it does from
the status of parent. Wayne R. LaFave, Search and Seizure, Vol. III, Chap. 8, § 8.4(b), 282 (3d ed. 1996). LaFave states
that “courts tend to recognize a superior right in the parents to keep the family home free of criminal activity.” Id.
at 285. The parents’ general, “superior authority” over their own property, however, “does not alone establish a right
on their part to intrude into an area in which, by established practice, their adult off-spring had been permitted to
devote to his exclusive use.” LaFave, Search and Seizure: A Treatise on the Fourth Amendment, § 8.4(b), p. 203 (4th
ed. 2004). In this vein, the courts have interpreted Matlock and found that a parent had sufficient “common author-
ity” over a child’s room to consent to a search of the room where the parent was provided with equal access to the
child’s living quarters or the child failed to take steps to exclude the parent from his/her room. See, e.g., United
States v. Block, 590 F.2d 535, 539-41 (4th Cir.1978); State v. Swenningson, 297 N.W.2d 405, 407-09 (N.D.1980); State
v. Harris, 642 A.2d 1242, 1247 (Del.Super.Ct.1993); State v. Douglas, 204 N.J.Super. 265, 498 A.2d 364, 371-72
(App.Div.1985) (collecting cases).

This Court has held that the concept of common authority “is based on mutual use of the property rather than a
mere property interest.” Commonwealth v. Gutierrez, 750 A.2d 906, 910 (Pa.Super.2000); see Commonwealth v. Silo,
480 Pa. 15, 389 A.2d 62, 66 (1978) (stating that joint access and control to appellant’s clothing was not akin to the right
to mutual use of the clothing). As a result, “common authority is not implied by a mere property interest such as that
of a landlord.” Commonwealth v. Davis, 743 A.2d 946, 952 (Pa.Super.1999). To this end, “a landlord or lessor cannot
consent to search of a tenant’s premises, regardless of the lessor’s right to enter and inspect.” Id. (collecting and dis-
cussing cases). Although a landlord may have the authority to enter and inspect the premises for maintenance reasons,
this authority is “granted for a specifically limited purpose, and does not equate to ‘common authority’ over the apart-
ment for Fourth Amendment purposes.” Id. Therefore, in general, a landlord does not have common authority to con-
sent to a search of the premises occupied by a tenant because a landlord typically does not enjoy the rights of mutual
use and enjoyment.

In United States v. Austin, 1996 WL 109500, 1996 U.S.App. LEXIS 8256 (6th Cir.1996), the Court of Appeals for the
Sixth Circuit addressed the specific issue of whether a parent has common authority to consent to a search of an adult-
child’s bedroom where the adult-child paid rent. The Austin court noted that the adult-child was twenty-five years old,
lived on the third floor of the house and paid rent, which was unknown in terms of amount and consistency in payment.
Id. at **3-4, 1996 U.S.App. LEXIS 8256 at *10. The court found it particularly significant that there were no locks or other
obstacles preventing access to the third floor and that the adult-child’s parents frequently entered the room and searched
for drugs because they thought it was “a common practice for parents who had children at home.” Id. The Austin court
distinguished the case before it from cases holding that landlords could not consent to searches of rented premises on the
basis that the adult-child’s relationship with his parents was not an “arms-length rental arrangement” but instead, was
more like an “informal agreement.” Id. at *4, 1996 U.S.App. LEXIS 8256at *11. Ultimately, the court held:
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Granted, Austin is 25 years old, and probably has a greater expectation of privacy than an eight-year old, but under
the circumstances of this case, it is clear that Austin, whose bedroom was regularly searched by his mother, was liv-
ing in the room subject to his parents’ terms. As such, the consent of the owner of the house where Austin’s bedroom
was located was valid.

Id. Accordingly, the court’s decision in Austin best stands for the general proposition that if an adult-child does not enter
into a legitimate rental agreement with his parents, but simply contributes monetarily to household expenses, and the
parents maintain regular access to the adult-child’s room, then the parents have the common authority to consent to a
search of that room.

Here, unlike Austin, the record supports the trial court’s conclusion that Basking entered into a definitive leasehold
agreement with Nunley, paying $100 in rent per month. In contrast to Austin, Basking also entered into an agreement with
Nunley that no other person in the household would be permitted to enter Basking’s living quarters on the third floor. At
the suppression hearing, Nunley testified that she had not gone up to the third floor in “years” and that when she wants
to speak with Basking, she “call[s] up the steps and ask[s] for him.” R.R. at 60-61, 64. Although Nunley was Basking’s
mother, this relationship, standing alone, does not establish that Nunley possessed common authority over the third floor,
especially where, as here, Nunley’s testimony established that Basking obtained exclusive possession of the third floor.
In view of the above authorities, we conclude that Basking’s leasehold relationship with his mother, combined with the
parties’ conduct in regards to the third floor, sufficed to demonstrate that Nunley, in fact, did not have “mutual use” of
the third floor and that Basking made adequate arrangements to exclude Nunley and the other members of the household
from his room. The trial court, therefore, did not err in concluding that Nunley’s consent was invalid under the common
authority doctrine. State v. Peterson, 525 S.W.2d 599, 608-09 (Mo.App.1975) (finding that father did not have common
authority to consent to search of son’s room because the son paid rent and the evidence established that the room was
“exclusively” the son’s area and that “no one else had a right to be there.”); see United States v. Rith, 164 F.3d 1323, 1330-
31 (10th Cir.1999) (stating that in a parent-child relationship, the presumption that a parent controls the premises can be
rebutted by evidence that the defendant paid rent or entered into an agreement with the parents that they may not enter
the child’s room).FN3 (Footnote omitted).

The testimony educed at the time of the suppression hearing was that Brooks was a minor, being 16 years old, who lived with
his mother and that he neither paid rent nor was there any evidence that was established that he exercised exclusive control of his
bedroom. Brooks’ claim of the illegality of the search is premised upon his age. Brooks maintained that while he was a minor he
was charged as an adult and, accordingly, any rights that accrued to him would accrue as an adult. Other than this bald assertion,
there is no case law that would support that claim.

The standard for reviewing the denial of a suppression motion is well established. In Commonwealth v. Bomar, 573 Pa. 426, 826
A.2d 831, 842 (2003), the Pennsylvania Supreme Court set forth that standard as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is limited to determin-
ing whether the factual findings are supported by the record and whether the legal conclusions drawn from those facts
are correct. Fletcher, 750 A.2d at 268 (citing Commonwealth v. Hall, 549 Pa. 269, 701 A.2d 190, 197 (1997), cert. denied,
523 U.S. 1082, 118 S.Ct. 1534, 140 L.Ed.2d 684 (1998)). Since the prosecution prevailed in the suppression court, we may
consider only the evidence of the prosecution and so much of the evidence for the defense as remains uncontradicted
when read in the context of the record as a whole. Where the record supports the factual findings of the trial court, we
are bound by those facts and may reverse only if the legal conclusions drawn therefrom are in error.

Using this standard it is clear that the facts in this case unquestionably demonstrated that Brooks’ mother had the right to give
consent to the police to search Brooks’ bedroom. Brooks claims that since he was charged as an adult that any rights that he had
in connection with these criminal charges were to be viewed as though he were in fact an adult. As previously noted, he provided
no support for that position and the law in the Commonwealth of Pennsylvania is that a parent may provide consent to search
absent a demonstration that the minor is paying rent or has demonstrated exclusive control over his room.

Brooks’ next claim is that this Court erred when it prevented the defense from presenting evidence of a robbery that Brown
had committed against Brooks and threats that were subsequently made to Brooks by Brown. Brooks called Arthur Miller to tes-
tify and the Commonwealth requested an offer of proof as to the nature and scope of his testimony. Brooks’ trial counsel indicat-
ed that the offer was that Miller encountered Brown and Mills on May 8, 2006 and Brown told him that he better stay away from
Rayshawn and Fat Shawn and their crew or else he was going to get robbed. Miller also indicated that on May 9, he encountered
Brooks, who was obviously injured, and Brooks told him that Brown had beaten him. The Commonwealth objected to the state-
ments made by Brooks in light of the fact that it would constitute hearsay.3 This Court agreed that they did and limited Miller’s
testimony in that regard.

Brooks’ counsel did not dispute that the statements that it wished Miller to recount were hearsay nor did he offer any excep-
tions to the hearsay rule, which would have permitted their introduction. While Brooks maintains he was deprived of the ability to
present this information to the jury, this ignores the fact that Brooks took the witness stand and described the incident that Miller
would have told the jury and that was that Brown beat Brooks and stole his phone when it fell from Brooks’ pocket.

Brooks next maintains that this Court erred in not permitting Brooks’ witness Arthur Miller to testify that Brown had a reputa-
tion for carrying a firearm. At the time that Brooks’ counsel was required to make an offer of proof, it was suggested that the tes-
timony of Miller would describe the character of the victim as being an aggressive individual and one who carried a firearm, which,
in turn, would bolster Brooks’ claim that he acted in self-defense. Pennsylvania Rule of Evidence 404 permits the introduction of
character testimony when the claim of self-defense is being asserted in a homicide case.

Rule 404. Character evidence not admissible to prove conduct; exceptions; other crimes

(a) Character evidence generally. Evidence of a person’s character or a trait of character is not admissible for the pur-
pose of proving action in conformity therewith on a particular occasion, except:

(1) Character of accused. In a criminal case, evidence of a pertinent trait of character of the accused is admissible when
offered by the accused, or by the prosecution to rebut the same. If evidence of a trait of character of the alleged victim
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of the crime is offered by an accused and is admitted under subsection (2), evidence of the same trait of character of the
accused is admissible if offered by the prosecution.

(2) Character of alleged victim.

(i) In a criminal case, subject to limitations imposed by statute, evidence of a pertinent trait of character of the alleged
victim is admissible when offered by the accused, or by the prosecution to rebut the same.

(ii) In a homicide case, where the accused has offered evidence that the deceased was the first aggressor, evidence of a
character trait of the deceased for peacefulness is admissible when offered by the prosecution to rebut the same.

(iii) In a civil action for assault and battery, evidence of a character trait of violence of the plaintiff may be admitted when
offered by the defendant to rebut evidence that the defendant was the first aggressor.

(3) Character of witness. Evidence of a pertinent trait of character of a witness is admissible as provided in Rules 607
(Impeachment of Witness), 608 (Character and Conduct of Witness) and 609 (Evidence of Conviction of Crime).

(b) Other crimes, wrongs, or acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action
in conformity therewith.

(2) Evidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts proffered under subsection (b)(2) of this rule may be admitted in a crimi-
nal case only upon a showing that the probative value of the evidence outweighs its potential for prejudice.

(4) In criminal cases, the prosecution shall provide reasonable notice in advance of trial, or during trial if the court excus-
es pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

The problem with the offer of proof made by Brooks’ counsel was two-fold. First, Miller could only testify that he saw Brown
with a gun on one occasion and that his claim that Brown was always armed with a gun was premised upon Brown’s reputation for
carrying a gun. There was no information provided as to the basis for Wilson’s understanding of Brown’s reputation for carrying
a gun or what individual could support that particular claim. The bigger problem, however, was the fact that Brooks’ own testimo-
ny indicated that he was not acting in self-defense with respect to what he perceived to be a deadly attack against him by Brown
but, rather, he was acting in self-defense against a potential deadly attack against him by Miles. Brooks testified that several days
prior to Brown’s death, Brown beat him up and took his cell phone. Over the next several days Brooks demanded that Brown return
his cell phone, which Brown refused to do. On the day of the shooting, Brooks and Brown agreed that they would go into Taylor
Way and settle their differences by virtue of a fight. Brown started to wrestle with Brooks when Brooks thought that this was going
to be a fistfight, rather than a wrestling match. During the course of their scuffle, Brooks’ gun fell out of his coat. Brooks was able
to grab Brown’s legs and throw him to the ground. Brooks saw that Miles had pulled a gun and Miles was about to shoot him when
Brooks reached for his gun and fired at Miles, only to have that shot strike Brown as he was attempting to get off of the ground.
The fight between Brooks and Brown was a fistfight and not a gunfight since and, accordingly, there was no need for any testimo-
ny with respect to Brown’s reputation for carrying a firearm.

Brooks next maintains that this Court erred in failing to allow him to present evidence that Brooks was not playing the system
since he tried to call Frey as a witness at his preliminary hearing. At the time of the preliminary hearing the Commonwealth object-
ed to Brooks calling Frey in light of the fact that it had believed that it had established the elements of the offenses charged and
that calling Frey was nothing more than an attempt to engage in discovery. During Brooks’ cross-examination, the Commonwealth
pointed out that Brooks had lied to the psychiatrist that it had hired in connection with Brooks’ petition for decertification. During
that cross-examination, Brooks was asked whether or not he was playing with the system by providing false information to that
psychiatrist. In response to that question, Brooks’ counsel suggested that they were not playing with the system but, rather, were
trying to put the forth the facts of what happened on the day that Brown was killed by calling Frey as a witness at the preliminary
hearing. Without ever suggesting what Frey’s testimony would have been, Brooks was in the position of maintaining that Frey’s
testimony was exculpatory, knowing that Frey was not available to testify at the time of trial. His counsel’s remarks at sidebar
clearly indicate that Frey’s testimony was to be taken not for the purpose of questioning the Commonwealth’s ability to prove the
elements of the offenses as charged but rather, for discovery purpose.

Brooks next contends that this Court erred when it ordered him to undergo a psychiatric evaluation by the Commonwealth’s
expert, Dr. Bruce Wright. Further compounding this error is that Brooks’ counsel was not present during Dr. Wright’s interview with
Brooks and he was not advised of his right to remain silent. Brooks further maintains that this Court also erred when it allowed the
Commonwealth to cross-examine Brooks with statements that he made to Dr. Wright. Brooks filed a petition for decertification
requesting that the criminal charges that were filed against him be transferred to Juvenile Court for the purpose of adjudication. In
filing this petition, it was incumbent upon Brooks to establish by the preponderance of the evidence that the transfer of his case to
Juvenile Court would serve the public interest. Pa.C.S.A. §6322(a). See also, Commonwealth v. Aziz, 724 A.2d 371 (Pa. Super. 1999).

At the hearing held on Brooks’ petition, he presented only the testimony of his mother as to his psychiatric problems. The
Commonwealth retained Dr. Bruce Wright, a licensed psychiatrist, to act as its expert witness and following his interview and
examination of Brooks, he offered his opinion that Brooks had a chronic psychiatric history categorized by impulsive and psychi-
atric behavior, depression, psychosis and substance abuse. It was his further opinion that Brooks needed long-term intensive treat-
ment and the three-year period that he would be involved with the Juvenile Court system would be insufficient to effectively treat
Brooks’ psychiatric problems. During the course of his interview with Brooks, Dr. Wright asked him several questions about what
happened on the night that Brown was murdered and his emotional reaction to that murder.

Brooks now maintains that all of the information obtained by Dr. Wright was in violation of his Sixth Amendment right to have
counsel and his right to remain silent. The problem with these current contentions is that Brooks raised the issue of psychiatric
problems in an effort to have this case decertified to Juvenile Court. Since he placed his mental health at issue, the Commonwealth
was entitled to have him examined to determine if his claim of mental infirmity was valid. During the course of Dr. Wright’s psy-
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chiatric examination, he did ask Brooks about Brown’s death and elicited from him statements concerning Brooks’ potential cul-
pability in that death. These statements were made without the presence of Brooks’ counsel.

In Michigan v. Harvey, 494 U.S. 344, 345-346, 110 S.Ct. 1176, 108 L.Ed.2d 293 (1990), stated that statements that were obtained
in violation of the Sixth Amendment rights while not permissible as substantive evidence in an underlying criminal proceeding,
could be used for the purpose of impeachment.

In Michigan v. Jackson, 475 U.S. 625, 106 S.Ct. 1404, 89 L.Ed.2d 631 (1986), the Court established a prophylactic rule
that once a criminal defendant invokes his Sixth Amendment right to counsel, a subsequent waiver of that right-even if vol-
untary, knowing, and intelligent under traditional standards-is presumed invalid if secured pursuant to police-initiated con-
versation. We held that statements obtained in violation of that rule may not be admitted as substantive evidence in the pros-
ecution’s case in chief. The question presented in this case is whether the prosecution may use a statement taken in violation
of the Jackson prophylactic rule to impeach a defendant’s false or inconsistent testimony. We hold that it may do so.

Similarly in Kansas v. Ventris, U.S. , 129 S.Ct. 1841, 1845-1847, 173 L.Ed.2d 801 (2009) the Supreme Court held that an infor-
mant’s testimony that was obtained in violation of the defendant’s Sixth Amendment right was properly admitted for impeachment
of the defendant’s testimony.

Whether otherwise excluded evidence can be admitted for purposes of impeachment depends upon the nature of the
constitutional guarantee that is violated. Sometimes that explicitly mandates exclusion from trial, and sometimes it does
not. The Fifth Amendment guarantees that no person shall be compelled to give evidence against himself, and so is vio-
lated whenever a truly coerced confession is introduced at trial, whether by way of impeachment or otherwise. New
Jersey v. Portash, 440 U.S. 450, 458-459, 99 S.Ct. 1292, 59 L.Ed.2d 501 (1979). The Fourth Amendment, on the other hand,
guarantees that no person shall be subjected to unreasonable searches or seizures, and says nothing about excluding their
fruits from evidence; exclusion comes by way of deterrent sanction rather than to avoid violation of the substantive guar-
antee. Inadmissibility has not been automatic, therefore, but we have instead applied an exclusionary-rule balancing test.
See Walder v. United States, 347 U.S. 62, 65, 74 S.Ct. 354, 98 L.Ed. 503 (1954). The same is true for violations of the Fifth
and Sixth Amendment prophylactic rules forbidding certain pretrial police conduct. See Harris v. New York, 401 U.S. 222,
225-226, 91 S.Ct. 643, 28 L.Ed.2d 1 (1971); Harvey, supra, at 348-350, 110 S.Ct. 1176.

Respondent argues that the Sixth Amendment’s right to counsel is a “right an accused is to enjoy a[t] trial.” Brief for
Respondent 11. The core of the right to counsel is indeed a trial right, ensuring that the prosecution’s case is subjected
to “the crucible of meaningful adversarial testing.” United States v. Cronic, 466 U.S. 648, 656, 104 S.Ct. 2039, 80 L.Ed.2d
657 (1984). See also Powell v. Alabama, 287 U.S. 45, 57-58, 53 S.Ct. 55, 77 L.Ed. 158 (1932). But our opinions under the
Sixth Amendment, as under the Fifth, have held that the right covers pretrial interrogations to ensure that police manip-
ulation does not render counsel entirely impotent-depriving the defendant of “ ‘effective representation by counsel at the
only stage when legal aid and advice would help him.’ ” Massiah, supra, at 204, 84 S.Ct. 1199 (quoting Spano v. New York,
360 U.S. 315, 326, 79 S.Ct. 1202, 3 L.Ed.2d 1265 (1959) (Douglas, J., concurring)). See also Miranda v. Arizona, 384 U.S.
436, 468-469, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). . . 

This case does not involve, therefore, the prevention of a constitutional violation, but rather the scope of the remedy
for a violation that has already occurred. Our precedents make clear that the game of excluding tainted evidence for
impeachment purposes is not worth the candle. The interests safeguarded by such exclusion are “outweighed by the need
to prevent perjury and to assure the integrity of the trial process.” Stone v. Powell, 428 U.S. 465, 488, 96 S.Ct. 3037, 49
L.Ed.2d 1067 (1976). “It is one thing to say that the Government cannot make an affirmative use of evidence unlawfully
obtained. It is quite another to say that the defendant can ... provide himself with a shield against contradiction of his
untruths.” Walder, supra, at 65, 74 S.Ct. 354. Once the defendant testifies in a way that contradicts prior statements, deny-
ing the prosecution use of “the traditional truth-testing devices of the adversary process,” Harris, supra, at 225, 91 S.Ct.
643, is a high price to pay for vindication of the right to counsel at the prior stage.

On the other side of the scale, preventing impeachment use of statements taken in violation of Massiah would add
little appreciable deterrence. Officers have significant incentive to ensure that they and their informants comply with the
Constitution’s demands, since statements lawfully obtained can be used for all purposes rather than simply for impeach-
ment. And the ex ante probability that evidence gained in violation of Massiah would be of use for impeachment is
exceedingly small. An investigator would have to anticipate both that the defendant would choose to testify at trial (an
unusual occurrence to begin with) and that he would testify inconsistently despite the admissibility of his prior statement
for impeachment. Not likely to happen-or at least not likely enough to risk squandering the opportunity of using a prop-
erly obtained statement for the prosecution’s case in chief.

In any event, even if “the officer may be said to have little to lose and perhaps something to gain by way of possibly
uncovering impeachment material,” we have multiple times rejected the argument that this “speculative possibility” can
trump the costs of allowing perjurious statements to go unchallenged. Oregon v. Hass, 420 U.S. 714, 723, 95 S.Ct. 1215, 43
L.Ed.2d 570 (1975). We have held in every other context that tainted evidence-evidence whose very introduction does not
constitute the constitutional violation, but whose obtaining was constitutionally invalid-is admissible for impeachment.
See ibid.; Walder, 347 U.S., at 65, 74 S.Ct. 354; Harris, 401 U.S., at 226, 91 S.Ct. 643; Harvey, 494 U.S., at 348, 110 S.Ct.
1176. We see no distinction that would alter the balance here.FN*

FN* Respondent’s amicus insists that jailhouse snitches are so inherently unreliable that this Court should craft a
broader exclusionary rule for uncorroborated statements obtained by that means. Brief for National Association of
Criminal Defense Lawyers 25-26. Our legal system, however, is built on the premise that it is the province of the jury
to weigh the credibility of competing witnesses, and we have long purported to avoid “establish[ing] this Court as a
rule-making organ for the promulgation of state rules of criminal procedure.” Spencer v. Texas, 385 U.S. 554, 564, 87
S.Ct. 648, 17 L.Ed.2d 606 (1967). It would be especially inappropriate to fabricate such a rule in this case, where it
appears the jury took to heart the trial judge’s cautionary instruction on the unreliability of rewarded informant tes-
timony by acquitting Ventris of felony murder.
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Brooks’ next claim of error is that this Court improperly admitted evidence, which allowed the Commonwealth to bolster the
credibility of their witnesses. In particular, Brooks maintains that it was error for this Court to allow a Homicide Detective to indi-
cate that normally witnesses to violent offenses are reluctant to cooperate with the police. Brooks also maintains that it was improp-
er for the Commonwealth to ask the Detective what Frey’s disposition at the time that he was interviewed by the police. Brooks
maintains that the introduction of these pieces of information were in violation of Pennsylvania Rule of Evidence 608, which pro-
vides as follows:

Rule 608. Evidence of character and conduct of witness

(a) Reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form
of reputation as to character, but subject to the following limitations:

(1) the evidence may refer only to character for truthfulness or untruthfulness; and

(2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked
by reputation evidence or otherwise.

(b) Specific instances of conduct. Except as provided in Rule 609 (relating to evidence of conviction of crime),

(1) the character of a witness for truthfulness may not be attacked or supported by cross-examination or extrinsic evi-
dence concerning specific instances of the witness’ conduct; however,

(2) in the discretion of the court, the credibility of a witness who testifies as to the reputation of another witness for truth-
fulness or untruthfulness may be attacked by cross-examination concerning specific instances of conduct (not including
arrests) of the other witness, if they are probative of truthfulness or untruthfulness; but extrinsic evidence thereof is not
admissible.

The problem with these current contentions is neither piece of information bolstered the credibility of the witness who was to tes-
tify. With regard to Miles, the Commonwealth was permitted to have the jury informed of the realities of a homicide investigation
since it is often difficult to have eyewitnesses come forward who have vital information to the commission of the homicide. In
explaining the realities of a criminal homicide investigation, the jury was better able to make a determination as to whether or not
Miles was a credible witness. With regard to Frey, the information that was elicited was that Frey was upset but cooperative. How
this could bolster Frey’s credibility is difficult to understand since he did not testify.

Brooks next maintains that this Court erred when it allowed Officer Stephanie Vehec to testify that none of the individuals that
she interviewed at the scene told her that Brown had a weapon. Brooks maintains that this testimony was hearsay testimony and
there was no exception to the hearsay rule, which would have permitted its introduction.4 This information was cumulative since
the Commonwealth presented the testimony of Officer Jeremy Frist that when he arrived on the scene he saw Brown laying on his
back motionless. He first examined Brown to see if he could get a pulse which he found to be very faint, and then he patted him
down to see if in fact Brown had a weapon on him and he detected none. When the paramedics cut away Brown’s shirt he could
see that Brown suffered a gunshot wound to the chest and he was also able to see Brown’s legs and there was no weapon hidden
on or about his body. Even if the admission of this hearsay testimony was improper, it is clear that Brooks was not prejudiced by
that information. Brooks’ version of what happened on May 13, 2006, was that he and Brown agreed to go into Taylor Way and
engage in a fistfight. Brooks never stated that Brown had a gun nor did he ever see Brown with a gun. The person that he saw with
a gun was Miles and he was attempting to shoot Miles when he unintentionally shot Brown. The testimony of Officer Vehec only
corroborated Brooks’ version that Brown did not have a gun.

Brooks next maintains that this Court improperly considered improper factors in fashioning the sentences that it imposed upon
him. In particular, Brooks maintains that this Court based its sentencing decision on the fact that the jury had acquitted him of the
crime of murder and found him guilty of voluntary manslaughter when this Court believed he should have been convicted of first-
degree murder. Additionally, Brooks maintains that by professing his innocence that this Court improperly assumed that demon-
strated a lack of remorse.

In fashioning Brooks’ sentence this Court, was mindful of the standards to be reviewed in formulating his sentence as provid-
ed by the Sentencing Code. In imposing a sentence of total confinement, the Court must consider “the protection of the public, the
gravity of the offense as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant.” 42 Pa.C.S.A. §9721(b). In formulating Brooks’ sentence, this Court had the benefit of a presentence report that detailed
his criminal history and his psychiatric problems. In addition to this presentence report, this Court had the benefit of hospital
records from Western Psychiatric Hospital, the report and testimony of Dr. Bruce Wright at the time of his decertification hear-
ing, the victim’s impact statement by Brown’s mother, and Brooks’ own testimony. The need for the protection of the community
was obvious since Brooks’ confrontation with Brown was likely to be fatal since he purchased a firearm in the time between the
day he was robbed by Brown of his cell phone and the day of their consensual fight. Brown’s mother detailed the impact that her
son’s death had on her and other members of her family. Dr. Wright’s testimony and the records of Western Psychiatric Hospital
clearly indicated that Brooks has a long-standing psychiatric problem in need of intensive treatment and this treatment could not
have been completed in the three years that Brooks would have been under the supervision of the Juvenile Court.

Brooks misconstrues this Court’s observation as to the jury’s mercy verdict in this regard since the facts of this case clearly
demonstrate a first-degree murder. Brooks was subject to a mandatory minimum sentence of five to ten years since he committed
these offenses with a firearm. 42 Pa.C.S.A. §9712(a).5 Beginning with that minimum sentence, this Court considered Brooks’ deep-
seated psychiatric problems and the need for long-term treatment in order to allow Brooks the time to rehabilitate himself. This
Court also considered Brooks’ lack of remorse. Brooks maintains that by considering is lack of remorse, he is being penalized for
maintaining his innocence since he believed that he was acting in justifiable self-defense against an attack that he believed was
about to be perpetrated upon him by Miles and not Brown. The consideration of his lack of remorse was not premised on his unwill-
ingness to acknowledge responsibility for actions but, rather, that Brooks showed no sympathy for the victim who at one time was
one of his closest friends. At the time of sentencing, he showed no concern for the fact that his former friend was dead but only
stated that he understood why Brown’s mother was upset. Dr. Wright similarly observed this lack of remorse over the death of his
former friend in his interview with Brooks in preparation of his testimony at the decertification hearing. This Court noted his lack
of remorse not because Brooks maintained his innocence but, rather, that he showed no sorrow or regret for introducing a deadly
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weapon into a consensual fight. It was Brooks’ actions that caused Brown’s death yet he remained unconcerned over the loss of
Brown’s life. Lack of remorse is neither an aggravating or mitigating factor but, rather, it is another factor to be considered as to
making a determination as to what an appropriate sentence should be. Commonwealth v. Begley, 566 Pa. 239, 780 A.2d 605 (2001).
In Brooks’ case his lack of remorse demonstrated his lack of contrition for causing Brown’s death.

Brooks also maintains that by imposing consecutive sentences, that they were manifestly excessive and constitutionally infirm.
In reviewing a decision of a Sentencing Court, the standard for review is well settled:

“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion.” Johnson, 666 A.2d at 693. In this context, an abuse of discretion is not
shown merely by an error in judgment. Canfield, 639 A.2d at 50 (citing Commonwealth v. Kocher, 529 Pa. 303, 305, 602
A.2d 1308, 1310 (1992)). Rather, the appellant must establish, by reference to the record, that the sentencing court ignored
or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifest-
ly unreasonable decision. Id.

Commonwealth v. Rodda, 723 A.2d 212 (Pa. Super. 1999).

In Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957 (2007), the Supreme Court emphasized that an Appellate Court’s role in
reviewing the discretionary aspect of sentences is to discern whether the Sentencing Court abused its discretion. That Court
defined three circumstances which an Appellate Court should vacate a sentence and remand for the purpose of sentencing, those
being when the Sentencing Court applied the Sentencing Guidelines erroneously, where the sentence falls within the Guidelines
but is clearly unreasonable based upon the circumstances of the case, and where the sentence falls outside the Guidelines and is
unreasonable.6 In fashioning the sentence after someone has been convicted of multiple offenses the Court has the prospective
decision as to whether or not to run the sentences concurrently or consecutively. The mere fact that sentences are run consecu-
tively does not mean that they are constitutionally infirm as being cruel and unusual punishment.

This Court made the determination that Brooks should be sentenced for each of his convicted offenses and based upon the facts
and circumstances of his case as previously delineated, that those sentences should be run consecutively. By Brooks’ account of
what happened on the day that Brown died, he was the one that introduced a deadly weapon to a non-lethal consensual fight. Brooks
has a chronic psychiatric history categorized as impulsive and psychiatric behavior, depression and psychosis. Brooks’ psychiatric
problems could only be addressed by long-term, intensive psychiatric treatment. It was clear from a review of the presentence
report, Brooks’ psychiatric records, Dr. Wright’s report and opinion and the gravity of his offenses, that the sentences that were
imposed upon him were appropriate and took into consideration his rehabilitative needs. Without long-term psychiatric treatment,
Brooks would be not only a danger to himself but the community at large.

Brooks’ final claim is that this Court erred when it did not grant his petition for decertification. The decision as to whether
or not to grant a decertification petition cannot be overturned absent a gross abuse of discretion. An abuse of discretion is not
merely an error in judgment but involves a misapplication of the law or demonstrates a manifestly unreasonable judgment
based upon partiality, prejudice or ill will. Commonwealth v. Sanders, 814 A.2d 1248 (Pa. Super. 2003). In filing a decertifica-
tion petition, the juvenile has the burden of proving by a preponderance of the evidence that the transfer of his case to Juvenile
Court would serve the public interest and he is amenable to treatment. Commonwealth v. Cotto, 562 Pa. 32, 753 A.2d 217 (2000).
In making a determination as to whether or not to grant a petition for decertification, the Court is required to consider all of the
following factors.

(iii) that there are reasonable grounds to believe that the public interest is served by the transfer of the case for criminal
prosecution. In determining whether the public interest can be served, the court shall consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts by
the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors; and

In support of his motion for decertification, Brooks presented the testimony of only his mother who detailed his lengthy psychi-
atric history. In support of her contention, this Court also was given his psychiatric records at Western Psychiatric Hospital. The
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Commonwealth presented the testimony of Dr. Bruce Wright and his report in connection with his examination of Brooks. Based
upon testimony that was presented in connection with this hearing, it was clear that Brooks did not sustain his burden of proof and,
accordingly, this Court denied his request for decertification. This Court believed that Dr. Wright was correct that because of
Brooks’ deep-seated psychiatric issues, the limited period of time that he would be under the supervision of Juvenile Court would
be insufficient to treat those problems.

CASHMAN, J.
DATED: March 7, 2011

1 18 Pa.C.S.A §2502 (c).
2 18 Pa.C.S.A. §6106.
3 Pa..R.E., Rule 803.
4 Pa.R.Evid. §802-§803.
5 § 9712. Sentences for offenses committed with firearms

(a) Mandatory sentence.—Except as provided under section 9716 (relating to two or more mandatory minimum sentences appli-
cable), any person who is convicted in any court of this Commonwealth of a crime of violence as defined in section 9714(g) (relat-
ing to sentences for second and subsequent offenses), shall, if the person visibly possessed a firearm or a replica of a firearm,
whether or not the firearm or replica was loaded or functional, that placed the victim in reasonable fear of death or serious bodi-
ly injury, during the commission of the offense, be sentenced to a minimum sentence of at least five years of total confinement
notwithstanding any other provision of this title or other statute to the contrary. Such persons shall not be eligible for parole, pro-
bation, work release or furlough.
6 42 Pa.C.S.A. §9781(c).
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Dominion Products and Services, Inc., Dominion Retail, Inc.,
The Manchester Group, LLC and Pamela Post v.

The Pittsburgh Water and Sewer Authority and Utility Line Security, LLC
Municipal Authority—Pittsburgh Code of Ordinances Section 601.18—Negative Billing—Municipal Authorities Act—
Competition with Existing Enterprises

No. GD 10-009604. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—March 14, 2011.

OPINION AND ORDER OF COURT
Pittsburgh Water and Sewer Authority (“PWSA”) is an authority created pursuant to the Municipality Authorities Act of 1945,

as amended, 53 P.S. §301 et seq.1 PWSA provides water and sewer services to approximately 113,000 households within the City of
Pittsburgh.

Pursuant to an Amended Agreement, effective January 1, 2010, between United Line Security, LLC (“ULS”) and PWSA
(Complaint, Ex. 7), ULS agreed to make all necessary repairs to the water and sewer lines of every PWSA customer, and each year
to provide services valued at up to $1 million to separate sanitary and storm sewer lines. In exchange for these services, PWSA
agreed to add a $5.00 fee to the monthly bill of each PWSA customer and to forward this amount to ULS upon receipt of payment.
The Amended Agreement provides that any PWSA customer may opt-out of the program, in which case the $5.00 fee is not collect-
ed and ULS is no longer obligated to repair the water and sewer lines of this customer.

Two of the plaintiffs–Dominion Products and Services, Inc. (“Dominion”) and The Manchester Group, LLC
(“Manchester”)–repair broken water and sewer lines of property owners who chose to participate in their warranty programs,
including PWSA customers located within the City of Pittsburgh. Dominion and Manchester contend that the Opt-Out Line
Warranty Program created through the Amended Agreement is not authorized under the Municipality Authorities Act and violates
a City of Pittsburgh Ordinance (Code of Ordinances §601.18) which prohibits negative option billing. These challenges to the Line
Warranty Program are the subject of this Opinion and Order of Court.2

Under Pennsylvania law, the property owner is responsible for maintaining the water and sewer lines on their properties. If the
homeowner fails to maintain the lines, PWSA will arrange for the repairs and place liens on the property for the cost of the repairs.

According to the Briefs of PWSA and ULS, frequently the repairs must be promptly made because of public health considera-
tions. The average cost of a water line repair is between $1,500 and $3,000, and the average cost of a sewer line repair is approx-
imately $4,000 (ULS Sur-Reply Brief, Ex. 6 and Ex. 7).

In many instances, the property owners do not have the resources to make the repairs or to reimburse PWSA for the costs it
incurred in arranging for the repairs. Also, the cost of the repairs may exceed the value of the property. Consequently, PWSA is
not assured of ever being reimbursed for its expenses when it arranges for the repairs.

The Opt-Out Line Security Program created through the Amended Agreement provides greater protection to the property
owner and at less cost as compared to the warranty programs of Dominion and Manchester. This is so because the ability of ULS
to serve most of the property owners within a compact geographic area (i.e., the City of Pittsburgh) reduces the costs of operating
the warranty program. ULS has this ability to serve most homeowners in Pittsburgh because experience has shown that most peo-
ple do not opt in to opt-in programs and do not opt out of opt-out programs.

This is borne out by the development of the existing Opt-Out Line Security Program. In early 2009, PWSA determined it was in
the interests of both PWSA and its customers for PWSA to provide a cost-effective line warranty program that would protect its
customers from being faced with unanticipated and expensive costs of repairing their water and sewer lines–frequently, in an
emergency situation in which the homeowners are not in a position to shop for the best deal. PWSA issued a request for proposals
for an opt-in line warranty protection plan. In response to the request, it received two proposals: one from ULS and another from
a third-party that has no involvement in this lawsuit.

Upon consideration of the proposals, pursuant to a Board Resolution, on July 31, 2009, PWSA entered into an agreement with
ULS that made available to PWSA’s customers an opt-in warranty protection plan for their water and sewer lines. The price for
providing protection for water and sewer service lines was $8.50 per month with a rebate to PWSA of $14.00 per customer annu-
ally. PWSA would bill and collect the monthly payments from its customers who enrolled in the program. Complaint, Ex. 5.

As I previously stated, the goal of the program was to enroll a significant percent of PWSA’s customers in the program in order
that most customers would have their repairs made by ULS, and PWSA would almost be out of the repair business. The program
was a failure. Only approximately 3,000 PWSA customers enrolled in the program.

Through a December 11, 2009 Resolution, the PWSA Board voted to amend the July 31, 2009 Agreement into an opt-out warranty
program and to lower the monthly fees based on what would now be an opt-out program. The sixth Whereas clause of the Resolution
provided that an opt-out program would benefit PWSA’s customers by reducing the cost of warranty services and the seventh Whereas
provision stated that the opt-out program would benefit PWSA by promoting the prompt repair of broken or damaged water service
lines and sewer laterals, thereby reducing the incidence of exoneration claims for water lost due to breaks and the incidence of prop-
erty damage and other claims resulting from subsidence due to broken or damaged sewer laterals. Complaint, Ex. 6.

Pursuant to this Resolution, PWSA and ULS entered into the December 30, 2009 Amended Opt-Out Agreement which reduced
the monthly fee to $5.00 (while eliminating the rebate to PWSA) and included a new requirement that ULS would provide up to $1
million annually of services in connection with separating sanitary and storm sewer lines.

In summary, it is reasonable for me at this stage of the proceedings to conclude that (1) customers of PWSA who want warran-
ty protection will receive more protection at less cost through PWSA’s opt-out program than will be provided through any sign-up
warranty programs of business enterprises in which PWSA has no involvement; (2) a substantial majority of PWSA’s customers
are, and will continue to be, participants in PWSA’s water and sewer line repair protection program, thereby ensuring that for most
customers repairs will be promptly completed; and (3) for most customers, PWSA will no longer need to arrange for repairs to
water and sewer lines.

DISCUSSION OF THE LAW
The relief which plaintiffs seek in this lawsuit includes the entry of a court order declaring that the Amended Agreement

between PWSA and ULS is invalid and unenforceable and the issuance of an injunction enjoining PWSA from invoicing any of
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PWSA customers for the line warranty program unless the customer has opted into this program.3

A.
Plaintiffs contend that the inclusion of a $5.00 fee for the line warranty program on the statement of customers who never opted

into this program is the use of negative option billing prohibited by Pittsburgh Code of Ordinances §601.18. This provision reads
as follows:

§ 601.18. PROHIBITED BILLING PRACTICE.

(a) Definitions. As used in this section, certain terms are defined as follows:

(1) NEGATIVE OPTION BILLING. A business practice whereby a provider of goods or services provides
such goods or services without any prior agreement of or a request from the recipient and then bills or otherwise attempts
to collect payment from the recipient for such goods or services. NEGATIVE OPTION BILLING shall not include isolat-
ed instances where a provider mistakenly provides goods or services to a recipient and shall not include any tax or fee
charged by a governmental or quasi-governmental entity.

(2) GOODS. Any tangible or intangible things or items of value.

(3) SERVICE. Any labor, activity or action of value.

(b) Negative option billing prohibited. The use of negative option billing by any individual or any business entity,
organization or association is prohibited. Any person that receives goods or services as a result of a billing practice that
has been judicially determined to be negative option billing has no obligation to pay for or return such goods or services.
Any person who suffers a loss as a result of a negative option billing practice may bring a private action to recover actu-
al and other damages.

(c) Exceptions. This section shall not apply to any goods or services provided in an emergency situation or in a situ-
ation that the provider of the goods or services reasonably believed to be an emergency.

(d) Violation and penalty. Any individual, or any business entity, organization or association violating this section
shall be fined up to five hundred dollars ($500.00) for each violation, plus costs. Every day that a negative option billing
plan is in effect shall constitute a separate violation.

(Ord. 22-1991, eff. 6-28-91)

PWSA and ULS apparently agree that ULS cannot charge any individuals or businesses for services without a prior agreement
or request from the individual or business. However, both PWSA and ULS contend that ULS is not billing any individual or busi-
ness. To the contrary, PWSA is charging and collecting a $5.00 fee pursuant to a program created and operated by PWSA under
which ULS provides to PWSA services worth up to $1 million each year for separating sanitary and storm sewer lines and under
which ULS will make repairs to all broken water and sewer lines of PWSA’s customers who have not opted out, thereby relieving
PWSA of any responsibility for making the repairs.

I find no merit to plaintiffs’ contention that the Opt-Out Line Warranty Program should be characterized as a ULS program
under which PWSA serves as a billing agent for ULS. This Program was created and is operated by PWSA to further the separate
interests of PWSA, namely, to assure the prompt repair of water and sewer lines of its customers, to drastically reduce the num-
ber of situations in which PWSA is left arranging for the repairs, and to obtain services worth up to $1 million each year for sep-
arating sanitary and storm sewer lines.

I agree with defendants that the billing practices of a municipal authority are not covered by §601.18. Under §601.18(b), only
the following may not use negative option billing: “any individual or any business entity, organization or association.” These are
not categories that are used to refer to governmental entities. Furthermore, it is unlikely that the persons enacting this legislation
sought to control the activities of other governmental bodies in an ordinance that did not explicitly refer to governmental bodies.

Also, the reference in §601.18 is to any “business entity” rather than to any “business or governmental” entity. The use of the
term “business” was apparently meant to exclude entities that are not “business” entities.

Finally, the exclusion in §601.18(a) of “any tax or fee charged by a governmental or quasi-governmental entity” is consistent
with my interpretation of §601.18(b).

B.
As I previously stated, I agree with PWSA and ULS that the Opt-Out Line Warranty Program is a program created and operat-

ed by PWSA. Since PWSA is governed by the Municipality Authorities Act, 53 Pa.C.S. §5601 et seq., the legality of the PWSA Opt-
Out Line Warranty Program is governed by this legislation.

Plaintiffs correctly state that a municipal authority may exercise only those powers granted by its enabling legislation. Section
5607(d) describes the powers that an authority may exercise. I agree with defendants that the creation and operation of the line
warranty program constitutes a valid exercise of powers which §5607(d) has conferred upon an authority. Under §5607(d)(5), an
authority is permitted to “construct, improve, maintain, repair and operate projects” and under §5607(d)(17) an authority is per-
mitted to “do all acts and things necessary or convenient for the promotion of its business and the general welfare of the authori-
ty.” See Glennon’s Milk Services, Inc. v. West Chester Area Municipal Authority, 538 A.2d 138, 141 (Pa. Cmwlth. 1988), where the
Court, in ruling that the municipal water authority did not abuse its discretion in implementing rules and regulations requiring
customers to keep their service pipes on and off their property in good working order at their own expense, stated: “[T]he
Authority clearly has the exclusive power to determine services and improvements required to provide adequate, safe and reason-
able service.”

The Municipality Authorities Act is structured in such a fashion that §5307(d) provides that every authority may exercise all
powers necessary or convenient for the carrying out of the purposes set forth in this section, including the powers specifically
described in subsections §5607(d)(1) through §5607(d)(31). However, the exercise of these powers is limited by the limitation pro-
visions of §5607(b). In other words, the power set forth in §5607(d) cannot be exercised where there is an express provision with-
in §5607(b) which bars otherwise authorized conduct.

The relevant provisions of §5607(b) read as follows:
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(2) The purpose and intent of this chapter being to benefit the people of the Commonwealth by, among other things,
increasing their commerce, health, safety and prosperity and not to unnecessarily burden or interfere with existing busi-
ness by the establishment of competitive enterprises; none of the powers granted by this chapter shall be exercised in the
construction, financing, improvement, maintenance, extension or operation of any project or projects or providing financ-
ing for insurance reserves which in whole or in part shall duplicate or compete with existing enterprises serving substan-
tially the same purposes.

The first provision of §5607(b) prohibits an authority from unnecessarily burdening or interfering with existing businesses and
describes the authority’s establishment of a competitive enterprise as an unnecessary burden or interference with an existing busi-
ness.4 The second provision does not permit a municipality to exercise powers in the operation of any project which in whole or in
part duplicates or competes with existing enterprises serving the same purposes. Both provisions apply.

Prior to the creation of the Opt-Out Line Warranty Program, the water and sewer lines of PWSA customers were repaired by
private companies that repair and replace broken water and sewer lines. Under the heading Plumbing in the Verizon Yellow Pages
for Greater Pittsburgh (March 2009-2010) are listed more than twenty companies describing water and sewer repairs as services
that they provide. The Opt-Out Warranty Program comes within the first provision because it is a competitive enterprise created
by PWSA that burdens and interferes with existing business. The Opt-Out Line Warranty Program which PWSA has created also
comes within the second provision because it competes with existing enterprises and provides substantially the same services.

The Opt-Out Line Warranty Program also competes with the existing warranty programs offered by Dominion and Manchester.
In fact, no PWSA customer is likely to continue in (or opt into) plaintiffs’ warranty programs because they offer less protection at
a higher price.5

Assume that PWSA sought to increase rates by $5.00 per month; to earmark these funds for the repair of water and sewer lines;
and to create a division of PWSA that repairs water and sewer lines at no cost to its customers. Under §5607(b)(2), it could not do
so because it would be creating an enterprise that competes with the more than two dozen plumbing companies serving the same
purpose–the repair of water and sewer lines–and with existing businesses that also offer warranty protection.

I reach the same result if PWSA used the earmarked funds to hire a third party to provide repairs at no cost to the customer.
The purpose of such a program is to replace the status quo, in which water and sewer lines are repaired by plumbers chosen by
the homeowner, with a repair program in which PWSA selects the entity that will provide the repairs.

PWSA and ULS contend that §5607(b)(2) does not apply because ULS is the competitive enterprise. It was not created by PWSA.
I disagree. Enterprise–as defined in Black’s Law Dictionary (9th Ed. 2009)–is “an organization or venture.” In this case, the ven-
ture is a program established and administered by PWSA (1) to ensure that all sewer and water repairs are promptly and compe-
tently made for property owners who do not opt-out and (2) to minimize the need for PWSA to arrange for such repairs. This enter-
prise, established by PWSA, interferes with existing warranty programs and competes with existing plumbing companies that
make water and sewer line repairs.6

Under 1 Pa.C.S. §1921(b), when “the words of a statute are clear and free from all ambiguity, the letter of it is not to be disre-
garded under the pretext of pursuing its spirit.” At the same time, under 1 Pa.C.S. §1922, the General Assembly does not intend for
a statute to be construed to achieve a result which the Legislature could not have intended. In the present case, the words are clear
and this legislation achieves a result that the General Assembly could have intended, namely “keeping government small” by per-
mitting government to become involved only where necessary services are not being furnished by private enterprise.7

I recognize that it is likely that no business enterprise can provide the benefits to PWSA and to its customers that are provided
by the PWSA Opt-Out Line Warranty Program. However, the apparent purpose of the first provision and second provision of
§5607(b)(2) is to protect existing business enterprises from losing business to an enterprise created by a municipal authority. Or,
in other words, the apparent purpose is to prevent a municipal authority from competing with existing business enterprises by pro-
viding a better service or a better product.

In summary, while the PWSA Opt-Out Line Warranty Program appears to be a good program for PWSA customers, it is not a
program that is permitted under the Municipality Authorities Act. For these reasons, I deny defendants’ request that I dismiss the
case on the ground that the Opt-Out Line Warranty Program is permitted under the Municipality Authorities Act.

ORDER OF COURT
On this 14th day of March, 2011, it is ORDERED that defendants’ preliminary objection seeking dismissal of plaintiffs’ claims

for injunctive and declaratory relief based on Pittsburgh Ordinance §601.18 is sustained, and defendants’ preliminary objection
seeking dismissal of plaintiffs’ claims for injunctive and declaratory relief based on Section 5607(b) of the Municipality Authorities
Act is overruled.

Status conference will be held on March 31, 2011 at 10:00 A.M. o’clock.

BY THE COURT:
/s/Wettick, Jr., J.

1 The Municipality Authorities Act is now found at 53 Pa.C.S. §5601 et seq.
2 At the last status conference, it was agreed that I would initially address only the preliminary objections raising these challenges
to the Amended Agreement.
3 My rulings in this Opinion shall also apply to the two class actions brought against PWSA and ULS filed at GD10-002304
(Steinberg v. PWSA) and GD10-002305 (Farber v. PWSA).
4 The only other interpretation that the words would permit is that an authority may establish competitive enterprises that are not
very competitive and, therefore, do not have much impact on existing businesses. However, this is not a sensible construction of
§5607(b)(2) because there is no legislative purpose that would be furthered through this construction of the legislation.
Furthermore, even under this construction of §5607(b)(2), the program that the Authority has established completely interferes
with competitive enterprises.
5 These companies are still repairing and replacing water and sewer lines outside the City of Pittsburgh.
6 If ULS were seen as independent of PWSA, then as a business it could not use an Opt-Out plan under the Pittsburgh Ordinance
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prohibiting negative option billing.
7 Section 5607(b)(2)(i)-(vi) lists situations in which its limitations do not apply. See, e.g., (b)(2)(ii) which allows powers to be exer-
cised for industrial development projects if the authority does not develop industrial projects which will compete with existing
industries. None permit the Opt-Out Line Warranty Program.

Commonwealth of Pennsylvania v.
Christopher Fred Mbewe

Murder—Sufficiency—Miranda—Mistrial Based Upon Witness Statement

No. CC 200600592. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—March 7, 2011.

OPINION
On July 14, 2009, following a jury trial, the appellant, Christopher Fred Mbewe, (hereinafter referred to as “Mbewe”), was con-

victed of first degree murder in the killing of his mother-in-law, Carol Tollan. Sentencing was scheduled for October 20, 2009, at
which time Mbewe was sentenced to the mandatory sentence of life without the possibility of parole. Mbewe’s trial counsel filed
post-sentencing motions and requested an extension for the filing of those motions. In addition to motions filed by counsel, Mbewe
also filed pro se post-sentencing motions and a request for new counsel, which request was granted. As a result of the delays caused
by the change of counsel, Mbewe’s post-sentencing motions were denied by operation of law. Mbewe then filed a timely appeal to
the Superior Court.

This Court directed that Mbewe file a concise statement of matters complained of on appeal and in his concise statement Mbewe
has asserted four claims of error. Initially, Mbewe maintains that the evidence was insufficient to support the verdict that was ren-
dered in this case. Mbewe next maintains that the verdict was against the weight of the evidence that was presented. Mbewe fur-
ther maintains that this Court erred when it did not grant a request for a mistrial based upon a statement made by one of the wit-
nesses; and, finally he maintains that this Court erred in denying his suppression motion. In order to address these contentions, it
is necessary that the facts of Mbewe’s case be reviewed in detail.

In September of 1999, Mbewe, a Nigerian national, met Kimberly Tollan and they began to date. In May of 2002, they were mar-
ried and their daughter, Ciarra, was born on July 5, 2002. Mbewe, his wife and child lived in Brentwood Borough and for the ear-
lier part of their marriage it was just the three of them that resided together. Sometime after their daughter was born, Kimberly
Tollan Mbewe’s mother and grandmother moved in for a period of time.

In November of 2005, Kimberly Mbewe decided that her marriage was over and informed Mbewe that she intended to seek a
divorce and that she, her mother and their daughter were going to leave their Brentwood residence. Carol Tollan, Kimberly
Mbewe’s mother, did not approve of the way Mbewe treated his wife and had encouraged her to leave him. She told her daughter
that she would get an apartment and that she, her daughter and her granddaughter could live together and, in fact, she obtained a
rental application in November for a new apartment and had scheduled a meeting on December 15, 2005 to meet with the realtor
and sign the lease. On that date, Kimberly Mbewe went to work in Butler County and it was Mbewe’s job to take their daughter to
the Head Start Program at St. Norbert’s Church, which program lasted from 8:00 a.m. until 2:00 p.m. Mbewe generally worked the
second or third shift at an assisted care facility and because of his changing shifts, either he or the victim would pick Ciarra up at
the end of the Head Start Program.

The weather on December 15, 2005, deteriorated to the point that the decision was made at the Head Start Program to send the
children home early. At approximately 11:45 a.m., phone calls were made to the parents of these children with the request that they
be picked up as soon as possible. The Head Start Program had telephone numbers for Kimberly Mbewe’s home, her cell phone,
Mbewe’s cell phone, and the victim’s cell phone. A call was placed to Kimberly Mbewe that went unanswered so a message was
left requesting that she pick up her daughter. A call was then made to Mbewe’s phone, which phone was busy, and another mes-
sage was left. A call was also made to the victim’s phone, which was unanswered, and another message was left. In all, ten phone
calls were made to the victim, all of which went unanswered. At 1:15 p.m., Mbewe showed up to pick up his daughter and told the
people at the Head Start Program that he had been sleeping and that was why he missed the phone call. The employees of the Head
Start Program noticed that Mbewe was wearing a camouflage jacket that they seen him in a number of times before when he would
pick up his daughter. Kimberly Mbewe, after she had retrieved her messages from her cell phone, attempted to call Mbewe at their
home to make sure that their daughter was picked up. She also called her mother’s cell phone and that was answered by a homi-
cide detective who told her that her mother had been murdered.

Shortly before noon Talisha Bose, (hereinafter referred to as “Bose”), who lived on Girder Street in the City of Pittsburgh, was
heading to City Court when she noticed a silver GEO Tracker parked in front of a vacant house on Girder Street. Bose thought that
this unusual since there were only three homes on this street so she stopped and asked the driver of that vehicle if she was all right.
The driver responded that she was and that she was waiting for her son-in-law. At approximately 12:15 p.m., Geraldine Collins who
was returning home from work was driving very carefully since the roads were very icy and the weather conditions were deterio-
rating. As she turned onto Girder Street she noticed a silver GEO Tracker parked in front of an abandoned house. As she
approached that vehicle, she noticed that the driver appeared to be an older, white woman and she thought that that was unusual
because the area in which she lived was predominantly an African-American community. She pulled up to the silver GEO Tracker
and observed that the driver was slumped over and appeared to have congealed blood on her face. Geraldine Collins drove to the
end of the street and called for her husband to come out so that they could go back and check on the driver of the silver GEO
Tracker. Thaner Collins was a former EMT and he drove back to where the silver GEO Tracker was parked and observed the vic-
tim and saw that the victim had blood coming from her mouth and that she was dead. Thaner Collins then called the police who
arrived at approximately 12:20 p.m.

The police determined that the victim was Carol Tollan, Mbewe’s mother-in-law, and that she had been shot twice in the head
at close range of no more than one to two feet since the powder marks were very dark and solid on her cheek and right ear. The
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bullets passed through Tollan’s head and shattered the driver’s window. The police noted that a portion of Tollan’s jaw was laying
in the foot well of the driver’s area and that a portion of her ear was on the driver’s door. It was determined that the wounds to
Tollan’s head were contact wounds. When Tollan’s Geo-GEO Tracker was initially processed, the police recovered two, thirty cal-
iber shell casings. These shell casings were turned over to the Allegheny County Crime Lab and Dr. Robert Levine, in analyzing
those shell casings, made a determination that they were fired from a thirty millimeter M1 caliber semi-automatic rifle.

Pittsburgh Homicide Detectives took over the investigation into Tollan’s death and conducted numerous interviews. From
Kimberly Mbewe they learned that she told Mbewe that she wanted a divorce sometime in November of 2005 and that she also
advised him that she, her mother and their daughter were moving out of the apartment that they shared with Mbewe to a new
address in February of 2006. She also advised him that she had purchased painting supplies so that they could do repairs on the
current apartment that they were in prior to leaving. Among those supplies were a number of paint rollers and she also advised
the police that Mbewe owned a camouflage coat and wore it often.

Detectives McGee and Trosky had their first contact with Mbewe on the day of the shooting and met him at the assisted living
facility where he worked which was approximately a mile and one-half from where Tollan had been shot. They told him that Tollan
had been murdered but he never asked how or where she had been murdered. Mbewe told the police that he had dropped his
daughter off at the St. Norbert’s Head Start Program and returned home and was there with the victim. Kimberly Mbewe had left
for work at approximately 10:00 a.m. and the victim told Mbewe that she had an appointment with a real estate agent to sign the
lease on the new apartment at 1:30 p.m., but prior to going to that appointment, she had to go to the bank. Tollan left the apartment
sometime between 11:00 and 11:30 a.m. and at approximately 11:50 a.m. Mbewe drove to the South Side Works to do some
Christmas shopping even though he had no money on him.

When he was finished doing his window-shopping he went to his car and it would not start. He then began to walk to his moth-
er’s home, which was approximately two to three miles away. While he was walking his mother called him and he advised her that
his car would not start and she agreed to pick him up. Once she picked him up, he called his home and retrieved several of the
messages that were left for him and then asked his mother to drive him to St. Norbert’s so that they could pick up his daughter.
After they had returned to Mbewe’s mother’s home, he told her that he had to go to work and called for a jitney to take him; how-
ever, the jitney never showed. Mbewe then changed into his work clothes; however, he still had the same black and yellow leather
coat on that he was wearing earlier that day and the same pants. He then took a bus into the South Side, checked his car again and
was able to get it started and the called his boss to see if he could come in early since a friend of his was dropping him off. He was
told that he could not report early.

When Mbewe was asked why he told the police that a friend was picking him up when in fact he was driving himself to work,
he had no answer for that statement. Mbewe told the police that he did not own a camouflage coat and denied ever owning one on
at least six different occasions. Mbewe also advised the police that he had no problem with Tollan and had, in fact, cared a great
deal for her but he was unable to explain why his wife was leaving him and getting an apartment with her mother. As the Detectives
continued to do their interviews with Mbewe, individuals at the Head Start Program told the police that Mbewe had a camouflage,
hooded jacket on the day that Tollan was shot, despite the fact that Mbewe had denied on at least six separate occasions that he
owned such a coat. The police received permission from Kimberly Mbewe to search their apartment and they found a number of
camouflage items in Mbewe’s bedroom, including a camouflage shirt with a collar; however, they did not find a camouflage coat
with a hood. When the police found the camouflage shirt, Mbewe said that that was his jacket.

Between December 15, 2005 and December 20, 2005, the police had a number of phone calls from Mbewe who told them that
he wanted to talk to them to get things off of his chest. He also told them that he wanted to tell them something but he was not
ready to do it yet. The police told Mbewe that they were willing to talk with him but he never made arrangements to meet with
them. On December 20, 2005, Detective McGee received a phone call from Mbewe’s mother and as a result of the information that
she conveyed to him, Detectives McGee and Trosky went to Mbewe’s apartment. They knocked on the door and got no answer and
found that both the front and back doors were locked. There was a window open in the kitchen and they climbed through the win-
dow in an attempt to locate Mbewe. They called out Mbewe’s name, got no response and then they saw him lying on the floor of
the first floor bathroom. His feet were crossed and his arms were tied behind his back with a necktie. He had a pink substance on
his mouth. Mbewe was unresponsive and the Detectives called the paramedics. It was subsequently determined that the pink sub-
stance on Mbewe’s mouth was children’s Tylenol. When Mbewe came to, he told the police that the night before there was a knock
on the door and when he opened the door, several police officers burst into his house, and one of them said, “Let’s kill him” and
another one said, “No, let’s just tie him up and have him drink something.”

On December 22, 2005, Mbewe went to police headquarters to meet with Detective Trosky. Mbewe had a bag with him and in
that bag was a camouflage, hooded jacket. Mbewe told them that this was the jacket that he owned. The jacket had the name of
McConagy on it. Since Mbewe had denied on numerous occasions that he owned such a jacket, the Detectives started to check
with second-hand stores in the area to see if that jacket had been purchased. The first store that they went to was the Red, White
& Blue Thrift Store on Route 51 in the City of Pittsburgh, approximately three miles from Mbewe’s house. The police also con-
tacted the United States Army to make a determination if there was an individual by the name of McConagy in the Pittsburgh
area. There were informed that Gary McConagy was in the Army Reserves and was discharged in 1994. McConagy is currently
a Federal Agent with Homeland Security and was contacted by the homicide Detectives. He advised him that he had kept almost
all of his military uniforms since he was discharged and in 2005 decided that they were no longer of any use to him and he decid-
ed to donate them to the Red, White & Blue Thrift Store on Route 51. He had a receipt for his donation and gave that receipt to
the police. In speaking with the manager of the Red, White & Blue Thrift Store, he informed them that they had put out
McConagy’s camouflage items for sale and that on December 19, 2005, an individual dressed in a black and yellow leather coat
came in and purchased McConagy’s camouflage, hooded jacket. There were photographs taken inside of the store of that individ-
ual in the black and yellow coat.

On December 27, 2005, Thomas Hall, was riding his ATV in the wooded area along the border between the City of Pittsburgh
and West Homestead when he noticed a black strap protruding from a bush. He stopped to pick up the strap and it was attached
to a purse. When he opened the purse he found the driver’s license of the victim. Hall got back on his ATV and proceeded up a
path until he came to an object that was lying on the path and appeared to be a tube wrapped in some type of cloth that was secured
by duct tape. Hall called the West Homestead Police who, in turn, notified the Pittsburgh Police once they learned that the owner
of the purse was Tollan. In examining the tube that Hall found, it was determined that the tube was a paint roller that had a cloth
on it and was wrapped in duct tape. The Detectives contacted Kimberly Mbewe and advised her of the fact that they found her
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mother’s purse and this tube. They brought these items to her and she identified the purse and she also identified the material that
was wrapped around the tube as being cloth from pajamas that she had formerly worn. She told the police that she had lost a lot
of weight and that these pajamas had become too big for her so that she put them in a bag that she was going to donate after she
and her mother and daughter moved out of the residence that she shared with Mbewe. When she searched the bag, her pajamas
were missing. She also informed the police that the paint rollers that she had purchased to do the repairs on her current residence
were also missing.

On January 3, 2006, Detective McGee called Mbewe and asked him to come to police headquarters since they wanted to talk to
him. When Mbewe arrived at headquarters, Detective McGee advised him that he was under arrest for the murder of his mother-
in-law. McGee, with his partner, Detective Trosky, then advised Mbewe of his Miranda rights and Detective Trosky wrote on the
Miranda rights forms what his responses were. Although Mbewe said that he understood all of the rights that were explained to
him, when he was asked to sign the form, he thought about it for moment and decided that he would not sign the form. Despite not
signing the form, he did, however, agree to speak with the police. Mbewe told the Homicide Detectives that he had screwed up a
number of people’s lives and he wished that he had not done that. He then told them that he and his mother-in-law were having an
affair that had been going on for several months and that at one point he told the victim that he had to end the affair since he did
not want his wife to learn about that affair and if she did not end the affair, then he would tell his wife. He also told the police that
he did not like the way the victim treated him in front of his family and the language that she would use around his daughter. He
also explained that he was upset about the fact that his wife and mother-in-law were going to leave and take his daughter with him
when he believed that it was necessary for him to be there to raise his daughter.

Mbewe then told the Detectives that several weeks prior to Tollan’s death, he was at a bar in the South Side when he ran into
an old friend of his, Ben Adams, who he went to high school with in Africa. He told Adams that things were not going well with he
and his mother-in-law, that his life would be much easier if his mother-in-law was not around. On the day that Tollan was killed,
he had Adams come to his house and Adams told him that he had to be at another place. Mbewe asked Tollan to give Adams a ride
and that she left with Adams and later that day Mbewe heard that Tollan had been murdered. Homicide Detectives checked numer-
ous databases to try to locate a Ben Adams but were unable to do so. There was no driver’s license or record of a Ben Adams in
either the City Police database or the State Police database. They also checked with the Immigration and Naturalization Service
and there was no record of a Ben Adams.

Mbewe has raised as his two initial claims of error that the evidence was insufficient to support the verdict and that the verdict
was against the weight of the evidence. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania
Supreme Court set forth the standards for these claims:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the suf-
ficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two chal-
lenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the double
jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a sec-
ond trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different con-
clusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.
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Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

Mbewe maintains that the Commonwealth did not prove its case beyond a reasonable doubt since it did not present any eyewit-
ness testimony with respect to the shooting nor present any DNA or fingerprint evidence, which would establish that he murdered
his mother-in-law. In applying the standard that is to be used when the claim of the insufficiency of the evidence is raised, it is
clear that in looking at the facts in the light most favorable to the Commonwealth and all reasonable inferences drawn therefrom,
that the Commonwealth met its burden of proving that Mbewe was Tollan’s killer. While the Commonwealth did not have an eye-
witness to the shooting, it demonstrated that he did have sufficient motive, opportunity and the ability to kill Tollan. In order to
sustain a conviction, the Commonwealth is required to prove each and every element of the crime beyond a reasonable doubt.
While the Commonwealth is not required to prove its case to a mathematical certainty, it may rely only on circumstantial evidence
to sustain the conviction as long as it is not based upon mere suspicion or conjecture. Commonwealth v. Roscioli, 454 Pa. 59, 309
A.2d 396 (1973).

In this case the Commonwealth established that Mbewe had been told by his wife approximately one month before Tollan was
murdered that she wanted a divorce and that she, her mother and their daughter were going to move out of the residence they then
shared with Mbewe. They also established that Mbewe was with the victim less than one-half hour prior to her being murdered
and that the victim did not care for Mbewe, especially the manner in which he treated his wife. The Commonwealth also estab-
lished that less than fifteen minutes prior to Tollan’s murder, that Talisha Bose stopped and talked to Tollan and Tollan advised her
that she was waiting for her son-in-law; Tollan’s only son-in-law being Mbewe. Tollan was murdered sometime between noon and
12:15 p.m. when Gerald and Thaner Collins discovered Tollan’s lifeless body. At the time that Tollan was murdered, Mbewe’s house
was less than a mile and one-half from the murder scene.

Tollan died as a result of two gunshot wounds to the head, which were fired by a thirty caliber M1 semi-automatic rifle. The
rifle had a homemade silencer on it, which was made from paint rollers and the fabric from Kimberly Mbewe’s pajamas. Kimberly
Mbewe had purchased supplies to make the repairs at their house in anticipation of their leaving that place for a new residence
and among those supplies were several paint rollers, which were discovered to be missing following Tollan’s death. In addition,
Kimberly Tollan had set aside a pair of pajamas that had become too big for her with the expectation of donating them and when
the silencer was discovered, she identified the fabric as coming from her pajamas after discovering that those pajamas were miss-
ing from the bag in which she had placed them.

The two gunshot wounds to Tollan’s head were fired from close range either from one to two feet away as evidence from the
dark smoke and stippling on Tollan’s body. This evidence leads to the logical and reasonable conclusion that Tollan knew who her
killer was, thereby allowing that individual to get into the car and be close enough to her to have a contact wound killing. Mbewe’s
explanations with respect to where he was and what he was doing on the day of the murder were incredible. When he went to pick
up his daughter at St. Norbert’s School at 1:30 p.m., he advised people at the Head Start Program that he had been asleep and did
not hear their phone calls made between 11:45 a.m. and 12:00 p.m., yet the witnesses from the Head Start Program recalled get-
ting a busy signal when they called Mbewe. What he told the police in their initial meeting was that at 11:50 a.m. he left his house
to go to the South Side to do some Christmas shopping. He told the police that he never owned a camouflage, hooded jacket and
repeated that denial on at least six different occasions and yet produced a camouflage, hooded jacket for the police which had the
name of McConagy on it. Kimberly Mbewe stated that the camouflage, hooded jacket that he owned did not have a name on it and
that he wore that jacket often. He denied that he was wearing the jacket on the date of the murder and yet the people at the Head
Start Program testified that he was wearing a camouflage, hooded jacket when he came to pick up his daughter. The jacket that he
produced for the police was not the one he was wearing on the day of the murder but, rather, one that he had purchased several
days after the murder, which demonstrated a consciousness of guilt. In Commonwealth v. Carbone, 524 Pa. 551, 574 A.2d 584
(1990), the Court stated:

The fabrication of false and contradictory statements by an accused are evidence from which a jury may infer that they
were made with “an intent to mislead the police or other authorities, or to establish an alibi or innocence, and hence are
indicatory of guilt.”

The denials made by Mbewe about his ownership of a camouflage jacket with a hood are not the only false statements that he
made to the police. Mbewe stated that he had told a friend from Africa, Ben Adams, that things were not going well between he
and his mother-in-law and his life would be much better off if she were not around. He also stated that he invited Ben Adams to
his residence on the date of the shooting and asked Tollan to give Adams a ride to wherever he wanted to go to which she agreed
and that is the last time that he saw his mother-in-law and he never saw Adams again. Mbewe was unable to produce an address
where Adams could be located or a phone number to contact Adams. A search of numerous police databases and the records at the
Immigration and Naturalization Service could not locate a Ben Adams.

His statement that things were not going well between he and his mother-in-law is in direct contradiction to the statement he
gave the police that he and Tollan were having an affair and that he wanted to stop the affair before his wife learned of it. Mbewe
also told the police that on several occasions that he wanted to get something off of his chest but the time was not right. He also
said that he had ruined numerous people’s lives and that he was sorry for that. He also told the police that he was upset by the fact
that his wife was taking their daughter from him and moving into an apartment with his mother-in-law, leaving him alone. When
Mbewe was told that his mother-in-law had been murdered, he did not ask how she was murdered, what happened, or where she
was murdered. In viewing all of these facts, it is clear that the Commonwealth established that Mbewe killed his mother-in-law by
firing two rifle shots at less than two feet into her head.

Mbewe next claims that this Court erred in denying his suppression motion when Mbewe did not sign the Miranda rights form
and that he could not read and understand the English language. At the time of the suppression hearing, Detective McGee and
Mbewe both testified. Detective McGee indicated that Detective Trosky explained Mbewe’s Miranda rights to him and that after
explaining each and every one of those rights, Mbewe acknowledged that he understood them and allowed Detective Trosky to
write his answer in the appropriate space. When the form was to be signed, he thought about it and then declined to sign it but
agreed to speak to the police. Mbewe testified that he could not read English despite the fact that he has been in this country for
nine years. Mbewe further testified that he did not provide any responses to the Detective since he asked for a lawyer almost imme-
diately. In denying the suppression motion, it is clear that this Court resolved the issue of credibility in favor of Detective McGee.
Mbewe had been in the United States for nine years and had obtained a driver’s license, which would have required him to pass a
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written test in addition to a driving exam. In addition, he was employed as a nurse’s aide that would require him to make and to
file reports. This Court, in conducting several colloquys with him, including his colloquy with regard to his right to testify and to
present character evidence, noted that Mbewe testified that he understood all of the questions that were being asked of him. It is
also interesting to note that while Mbewe maintained that he asked for a lawyer, the statement that he made at the time of the sup-
pression hearing was that he asked for my lawyer yet did not identify who that lawyer was. In examining the question of the cred-
ibility of the witnesses it is clear that Detective McGee was a more credible individual with respect to whether or not Mbewe had
been advised of his Miranda rights and whether or not he understood those rights.

Mbewe’s final contention of error was that this Court erred in failing to grant his motion for a mistrial when one of the
Commonwealth witnesses stated that there was a possibility that Mbewe had killed his mother-in-law. Linda A. Miller was called
as a Commonwealth witness to testify as to Mbewe’s work pattern. She is a supervisor for the Turtle Creek Valley Mental
Health/Mental Retardation Program, which provided nurses for home care in various locations throughout the county. She testi-
fied that Mbewe was a contract employee and that he would be called to see if he wanted to work a particular shift. Since he was
a contract employee, he could refuse the work requested. During the course of Miller’s testimony she was asked whether or not
she was aware of a personal problem in Mbewe’s life. In response to that question she stated: “There was the possibility that Chris
had murdered his mother-in-law.”1 Mbewe’s trial counsel immediately requested a mistrial, however, this Court denied that request
but did strike that testimony as being non-responsive and instructed the jury to disregard it. Mbewe now maintains that this Court
erred in not granting his request for a mistrial since that remark had the effect of tainting the jury and depriving him of a fair trial.

A decision on the granting of a mistrial is within the sound discretion of the Trial Court. Commonwealth v. Stafford, 749 A.2d
489 (Pa. Super. 2000). A mistrial requested by a defendant is required only when an incident is of such a nature that its unavoid-
able effect is to deprive a defendant of a fair and impartial trial. Commonwealth v. Lease, 703 A.2d 504 (Pa. Super. 1997). It is with-
in the Trial Court’s discretion to determine whether or not a defendant was prejudiced by the incident which is the basis for a mis-
trial. In reviewing a decision to deny the request for a mistrial, the standard to be employed is whether or not the Trial Court
abused its discretion. Commonwealth v. Stafford, supra. An abuse of discretion is more than an error in judgment, rather, it demon-
strates that the Trial Court was manifestly unreasonable or the result was because of partiality, prejudice by ill will.
Commonwealth v. Griffin, 804 A.2d 1 (Pa. Super. 2002). When the defendant challenges the denial of a request for a mistrial he has
a heavy burden in demonstrating that the Trial Court erred.

Where the discretion exercised by the trial court is challenged on appeal, the party bringing the challenge bears a heavy
burden.... [I]t is not sufficient to persuade the appellate court that it might have reached a different conclusion if, in the
first place, charged with the duty imposed on the court below; it is necessary to go further and show an abuse of the dis-
cretionary power. An abuse of discretion is not merely an error of judgment, but if in reaching a conclusion the law is
overridden or misapplied, or the judgment exercised is manifestly unreasonable, or [the judgment is] the result of par-
tiality, prejudice, bias or ill-will, as shown by the evidence of record, discretion is abused. We emphasize that an abuse of
discretion may not be found merely because the appellate court might have reached a different conclusion, but requires
a showing of manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be clearly
erroneous.

Commonwealth v. Garsia 443 Pa. Super. 414, 661 A.2d 1388, 1394-1395 (1995), citing Paden v. Baker Concrete
Construction, Inc., 540 Pa. 409, 658 A.2d 341, 343 (1995).

When the record is reviewed in the light of this standard, it is clear that no error was committed in failing to grant Mbewe’s
request for a mistrial. Miller’s testimony was presented for a very limited purpose and that was to show Mbewe’s work pattern.
When she was asked a question as to whether or not Mbewe had any personal problems, the expected answer was his mother-in-
law had been shot not that Mbewe was a suspect in that particular homicide. That answer was stricken and Miller then testified
that she was aware that his mother-in-law had been murdered and Mbewe did not leave work after finding out his mother-in-law
had been killed. During her cross-examination she acknowledged that she had no first-hand knowledge of the homicide. Her state-
ment did not rise to such level so as to prejudice Mbewe and deprive him of a fair trial.

As a corollary to this argument, Mbewe has suggested that as a result of Miller’s statement, he was deprived of the ability to
fully cross-examine Miller. The problem with this contention is that Miller’s testimony was put forward for a very limited purpose,
that being what Mbewe’s work schedule was like and the fact that he did not leave work once he was informed that his mother-in-
law had been murdered. This information had previously been put before the jury as a result of the testimony of Detective McGee
when he stated that Mbewe never asked how or where his mother-in-law had been murdered when he was informed of her death.
As with all of his other claims of error, this contention is similarly without merit.

“There are no extra pieces in the universe. Everyone is here because he or she has a place to fill, and every piece
must fit itself into the big jigsaw puzzle.” Deepak Chopra.

In her opening and her closing, the district attorney advised the jury that Mbewe’s case was similar to a jigsaw puzzle and that
they would be provided with all of the pieces necessary to put that puzzle together and come to the unmistakable conclusion that
Mbewe was Carol Tollan’s killer. While there are many theories as to how to solve a jigsaw puzzle, most experts believe that one
should establish the borders and then build toward the middle, which is precisely what the Commonwealth did. The
Commonwealth established that border by proving to the jury that Mbewe and the victim were related and that they lived togeth-
er. The Commonwealth provided the jury with the information that Kimberly Mbewe told her husband that she wanted a divorce
and that she, their daughter and her mother were going to leave him and establish a new residence. The victim was killed before
she could sign the lease for a new apartment and her killing was a homicide. The manner in which she was killed also indicated
that Tollan knew her killer.

Having established the border to this particular puzzle, the Commonwealth then proceeded to fill in the rest of the picture by
narrowing the time during which the victim could have been killed between 12:00 p.m. and 12:15 p.m. The Commonwealth also
informed the jury that shortly before her murder, Tollan told Taleisha Bowes that she was waiting for her son-in-law and Mbewe
was the victim’s only son-in-law. The calls made by the employees of the Head Start Program provided additional pieces of the puz-
zle since Mbewe maintained that he was asleep when the Head Start phone call came in and yet, in one of his numerous explana-
tions to the Homicide Detectives, he would have been on the South Side doing window-shopping at the time that call was made.
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While Mbewe maintained he was asleep, witnesses from the Head Start Program indicated that when they called Mbewe, they got
a busy signal. In continuing to fill in the puzzle, the Commonwealth put forward information to the jury of Mbewe’s ambivalent
relationship with his mother-in-law. At one time he maintained that the relationship was fine and he cared for her a great deal and
the next moment indicated that he had told his friend, Ben Adams, that their relationship was not good and that he would be bet-
ter off if she was not around. This statement was made to an individual who nobody could identify or locate. It was also the indi-
vidual who Mbewe asserted was the last individual to be with his mother-in-law. One day Mbewe would tell the police that he did
not like the way Tollan treated him in front of his family and the foul language that she used around his family and then the next,
would tell the same police officers that he was having an affair with his mother-in-law.

The final piece of the puzzle, however, came from the clothing owned by Mbewe and his wife. Kimberly Mbewe testified that
she had lost a substantial amount of weight and the pajamas that she normally wore became too big for her so she put them in a
bag to donate those pajamas. In the same room where those clothes were bagged, she had placed painting supplies which she was
going to use during the course of making repairs to the apartment that they were then in, prior to moving to her new apartment.
Part of those supplies were a number of paint rollers. The homemade silencer that was found several days after the murder, con-
tained paint rollers and fabric from Kimberly Mbewe’s pajamas. She identified that fabric and when she went to look for the paint
rollers that she had purchased, they were missing.

Mbewe’s two coats were the two final pieces of the puzzle. Mbewe insisted that he never had a camouflage, hooded coat and
repeated that denial on at least six separate occasions, only to produce a camouflage, hooded coat and turn that over to the police.
That coat had the name of McConagy on it, despite the fact that Kimberly Mbewe said that the camouflage, hooded coat that Mbewe
always wore had no name. Mbewe maintained that he was wearing a black and yellow leather coat on the day of the murder and
not a camouflage, hooded coat. The camouflage, hooded coat with the name McConagy on it was purchased several days after the
murder and the individual who purchased that coat was wearing a black and yellow leather coat as detailed in the surveillance
photographs from the Red, White & Blue Store where the coat was purchased.

The Commonwealth put each and every piece of the puzzle together and proved beyond a reasonable doubt that Mbewe killed
his mother-in-law on December 15, 2005.

CASHMAN, J.
DATED: March 7, 2011

1 Trial Transcript, page 244, lines 21-22.

Commonwealth of Pennsylvania v.
Michael Evans

Suppression—Hearsay—Illegal Sentence

No. CC 200910679. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 9, 2011.

OPINION
On October 1, 2010, Appellant, Michael Evans, was convicted by a jury of his peers of Murder of the Second Degree, Robbery,

Criminal Conspiracy—Homicide and VUFA (Firearms not to be Carried without a License and Persons Not to Possess a
Firearm). Appellant was sentenced to a term of life incarceration without the possibility of parole on the Murder of the Second
Degree conviction, a consecutive sentence of eighty to one hundred sixty months on the Robbery count, a consecutive sentence
of fifty to one hundred months for the Persons Not to Possess a Firearm with a concurrent sentence of life incarceration with-
out the possibility of parole on the Criminal Conspiracy. Appellant’s appellate rights lapsed but were reinstated on December
10, 2010. Appellant filed a Notice of Appeal on December 17, 2010. Appellant filed a Statement of Errors Complained of on
Appeal on January 5, 2011.

MATTERS COMPLAINED OF ON APPEAL
As set forth in his Statement of Matters Complained of on Appeal, Appellant raises the following seven issues on appeal:

a. This Honorable Court erred in denying the Defendant’s pre-trial Motion in Limine relevant to the admissibility of the
Defendant’s prior conviction for burglary if he chooses to testify. The conviction was overly prejudicial and outweighed
any probative value, particularly because the previous conviction was for one of the same crimes with which he was being
charged at trial. The end result was the Defendant not testifying on his own behalf, and was therefore prejudiced.

b. This Honorable Court erred in denying the Defendant’s Motion to Suppress the statements uttered while under the cus-
tody and control of the police, where said statements were the product of an illegal arrest and were not voluntarily made
due to coercion and intoxication.

c. This Honorable Court erred in denying the hearsay objection to the statement allegedly uttered by one of the two actors,
testified to by Mr. Argyle. See Notes of Testimony, Jury Trial, September 28 to October 1, 2010, pgs. 66-69. The statement
“what do we do now” was offered for the truth of the matter asserted, where no exception or exclusion applied. Moreover,
the statement could not be attributed to either actor and therefore unreliable and overly prejudicial.

d. The Commonwealth failed to adduce sufficient evidence to prove, beyond a reasonable doubt, that the Defendant shot
or robbed the victim, or conspired to engage in either crime.

e. The Commonwealth failed to adduce sufficient evidence to prove that Defendant ever wielded a weapon.

f. The verdict was against the weight of the evidence.
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g. The life sentence imposed at the Criminal Conspiracy Count is illegal. The maximum penalty for a Conspiracy to
Commit Murder is 40 years. See 18 Pa.C.S. § 1102(c). A challenge to the legality of the sentence cannot be waived. Thus,
the claim need not have been raised previously.

Statement of Errors to be Raised on Appeal 3-4 

HISTORY OF THE CASE
The testimony in this case is summarized as follows. On June 20, 2009, James Williams saw two young black males enter 228

Perry Street, McKeesport, Pennsylvania, the home of the victim, Tami Heckman, Williams’ neighbor. (Tr. 56) Ryan Williams, the
son of James Williams, heard the sound of gunshots, then saw two males, one of whom he could identify as black, running from the
residence. (Tr. 62) Numerous witnesses heard shots fired in the vicinity of 228 Perry Street. One of the witnesses, Daniel McGhen,
followed two males he observed running from the vicinity of 228 Perry to a bus shelter. (Tr. 79) One of the males was carrying
something that the witness thought looked like a basket. (Tr. 80)

Officer Mark Marino received a report of two black males in dark clothing fleeing the scene, one of whom was carrying what
dispatch described as a baby bag. (Tr. 96) The officer traveled toward a bus shelter, one of the few exit points from the area where
the men were seen running. Ibid. He observed a black male in dark clothing sweating profusely at the bus shelter. Ibid. The offi-
cer got out of his car, saw another male just beyond the shelter and detained both individuals. (Tr. 98) Subsequently, the individu-
als were identified as Calvin Loving and Appellant. Ibid.

Officer Steven Kondrosky, who arrived just after Officer Marino, assisted Officer Marino with the arrest and observed
Appellant drop what the officer referred to as a laundry bag. (Tr. 115) Officer Kondrosky observed Appellant begin to walk away
from the bag. Ibid. After handcuffing Appellant, Officer Kondrosky went over to the bag and saw the barrel of a firearm clearly
visible inside the bag. (Tr. 116-7) The officer observed that this weapon, a .357 caliber revolver, was fully loaded and had spent
casings inside. (Tr. 129) The officer removed the firearm from the bag and observed a second weapon in the bag. (Tr. 117) Officer
Kondrosky also noted that Appellant did not act like or smell like an intoxicated individual. Ibid.

The .357 revolver recovered by Officer Kondrosky was tested by Thomas Morgan, an expert firearms examiner with the
Allegheny County Medical Examiner’s Office. (Tr. 217) Morgan testified that the gun was in good operating condition and that the
cartridge cases and all of the bullets tested, including a bullet fragment recovered from the autopsy of the victim, all matched the
bullets test fired from the .357 revolver recovered by Officer Kondrosky1. (Tr. 220-1)

Dr. Todd Luckasevic performed the autopsy of Ms. Heckman. (Tr. 196) He testified that Ms. Heckman was shot five times, with
the most lethal shot entering the victim from the back. (Tr. 199-200) 

Calvin Loving testified that he went with Appellant to rob an individual who was known to sell drugs. (Tr. 347-8) That indi-
vidual, the son of Tami Heckman, was not home. Loving testified that Appellant had two guns and gave one to Loving but
Loving believed the gun he was given was not loaded. (Tr. 365-6) According to Loving, Appellant retained the .357 revolver.
Loving testified that he and Appellant entered Heckman’s residence and Appellant held the victim at gunpoint while Loving
took various items within her residence. (Tr. 370) He stated that he observed Appellant strike the victim on the head with his
gun. (Tr. 371) Next, he testified that the victim attempted to flee and he heard shots from the kitchen area, where only
Appellant was located. (Tr. 373) Loving then stated that he and Appellant ran out of the front of the house after the victim had
been shot. (Tr. 381)

Detective Langan testified that he interviewed Appellant after his arrest. Detective Langan stated the Appellant admitted shoot-
ing the victim. (Tr. 269) Appellant elaborated to the detective, stating that he missed her with the first shot, hit her with the sec-
ond shot and the third shot “put her down.” (Tr. 272)

DISCUSSION
Appellant first argues that this Court erred in denying a Motion in Limine to exclude the use of Appellant’s criminal history on

cross-examination against him should he choose to testify. Appellant asserts that the jury would be unduly prejudiced against him
by his previous burglary conviction, given that one of the charges facing him at this trial was also burglary. In determining that
certain prior convictions, crimes involving elements of falsehood or deceit, are admissible to impeach credibility, the legislature
has already considered the balancing test between probative value and prejudicial effect. Pa.R.E. 609(a) states the general rule
regarding the admissibility of prior convictions to impeach a witness:

For the purpose of attacking the credibility of any witness, evidence that the witness has been convicted of a crime,
whether by verdict or by plea of guilty or nolo contendre, shall be admitted if it involved dishonesty or false statement.

Pa.R.E. 609. Pa.R.E. 609(b) imposes a time restriction on prior convictions as follows:

Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the
date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the
later date, unless the court determines, in the interests of justice, that the probative value of the conviction substantially
outweighs its prejudicial effect.

Appellant concedes that the burglary conviction falls within the ten year time frame of 609(a), but he is attempting to apply the
balancing test of Pa.R.E. 609(b) to a conviction that squarely falls within the realm of Pa.R.E. 609(a). By inserting a requirement
that convictions over ten years old must pass a balancing test, this Court reasons that the legislature’s omission of such a require-
ment in 609(a) was intentional. Where the legislature has directed that prior convictions within the past ten years are admissible
without the requirement that the probative value exceed the prejudicial effect, this Court cannot add such a requirement. As such,
Appellant’s assertion that this Court erred in denying the Motion in Limine is without merit.2

Appellant next argues that this Court erred in denying a Motion to Suppress statements made to police by Appellant. The stan-
dard of review in determining whether the trial court appropriately denied a suppression motion is whether the record supports
the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d
759, 769 (Pa. Super. 2006).

Appellant alleges that his statements were not knowing, intelligent and voluntary because he was in a debilitated state caused
by coercion and intoxication. Voluntariness is determined from the totality of the circumstances surrounding the statement.
Schneckloth v. Bustamonte, 412 U.S. 218 (1973); Commonwealth v. Jones, 683 A.2d 1181 (Pa. 1996). The Commonwealth has the
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burden of proving by a preponderance of the evidence that the defendant’s statement was voluntary. Commonwealth v. Watts, 465
A.2d 1288 (Pa.Super. 1983), aff ’d 489 A.2d 747 (Pa. 1985); see also Colorado v. Connelly, 479 U.S. 157 (1986). When assessing vol-
untariness pursuant to the totality of the circumstances, a court should look at the following factors: the duration and means of the
interrogation; the physical and psychological state of the accused; the conditions attendant to the detention; the attitude of the
interrogator; and any and all other factors that could drain a person’s ability to withstand suggestion and coercion. Commonwealth
v. Edmiston, 634 A.2d 1078 (Pa. 1993).

Several officers testified that they saw no evidence of intoxication on the part of Appellant. Officers observed no slurred speech
or difficulty in understanding or answering questions. Appellant had been read his Miranda rights and indicated that he under-
stood them. In fact, several times Appellant indicated he understood his rights. Appellant remained awake and coherent through-
out the interview. Appellant did not establish that he was subjected to an unduly lengthy or difficult interrogation. Given the total-
ity of the circumstances, this Court did not err in denying the motion to suppress.

Appellant further alleges this Court erred by admitting into evidence the statement “[w]hat do we do now?” over the hearsay
objection of counsel. This statement was allegedly uttered by either Appellant or his co-conspirator Calvin Loving while they were
fleeing from the area where the victim was shot.

This Court admitted the statement as an excited utterance. The Pennsylvania Rule of Evidence regarding excited utterances is
as follows:

Excited utterance. A statement relating to a startling event or condition made while the declarent was under the
stress of excitement caused by the event or condition.

Pa.R.E. 803 (2) Significantly, the official comment describes the expansive scope of the rule:

This exception has a more narrow base than present sense impression, because it requires an event or condition that
is startling. However, it is broader in scope because an excited utterance (1) need not describe or explain the startling
event or condition; it only need to relate to it: and (2) need not be made contemporaneously with, or immediately after
the startling event. It is sufficient if the stress of excitement created by the startling event or condition persists as a sub-
stantial factor in provoking the utterance.

There is no set time interval following a startling event or condition after which an utterance relating to it will be
ineligible for exception to the hearsay rule as an excited utterance. In Commonwealth v. Gore, 262 Pa.Super. 540, 547B48,
396 A.2d 1302, 1305 (1978), the court explained:

The declaration need not be strictly contemporaneous with the existing cause, nor is there a definite or fixed time
limit….Rather, each case must be judged on its own facts, and a lapse of time of several hours has not negated the
characterization of a statement as an “excited utterance.”…The crucial question, regardless of the time lapse, is
whether, at the time the statement was made, the nervous excitement continues to dominate while the reflective
processes remain in abeyance.

Pa.R.E. 803(2) Comment, citing Commonwealth v. Gore, 396 A.2d 1302, 1305 (Pa.Super. 1978)
In this case, the declarent was fleeing the scene of a robbery and homicide with his alleged co-conspirator, thus placing the

declarent in a state of nervous excitement while reflective processes remained in abeyance. The statement related to the startling
event and was made under the stress of excitement caused by the startling event. As such, the statement qualifies as an excited
utterance and was properly admitted into evidence.

Next, Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence claim is well
settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all prop-
er inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to
have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a rea-
sonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 813 (Pa.Super.1992) Appellant alleges that the evidence was insufficient to convict in that possession
of the weapon by Appellant was not established beyond a reasonable doubt. Respectfully, this Court disagrees.

Given the testimony, the jury had sufficient evidence upon which to find that Appellant possessed the weapon. Detective
Langan testified that Appellant admitted shooting the victim. Co-defendant Calvin Loving testified that Appellant held the victim
at gun point, struck the victim with the gun and was the only person present in the kitchen area when the shots were fired. A wit-
ness followed Appellant and Loving as they fled from the victim’s residence to the bus shelter where Appellant was arrested.
Appellant was carrying a bag. Inside the bag were two weapons. One of the weapons was loaded and had spent casings inside.
The bullets in the gun matched the bullet fragment recovered from the victim’s body. Gunshot residue was on Appellant’s hands.
Clearly, the Commonwealth presented sufficient evidence that Appellant not only possessed a weapon, but used it to rob and kill
the victim.

This Court may not consider Appellant’s next issue, that the verdict was against the weight of the evidence, as it was not pre-
served by post-trial motion. See Pa.R.Crim.P. 607(a) As the issue was not properly preserved for appellate consideration, the issue
is waived. Commonwealth v. Burkett, 830 A.2d 1034, 1037 (Pa.Super. 2003)

Finally, Appellant alleges that his life sentence imposed for the Criminal Conspiracy-Homicide count is illegal. While this alle-
gation of error was not raised in a post-trial motion, it challenges the legality of the sentence and therefore the Court may consid-
er the issue. Furthermore, this Court retains the ability to correct an illegal sentence.

18 Pa.C.S. § 1102(c) states that the maximum penalty for Conspiracy to Commit Murder is forty years. In that this Court sen-
tenced Appellant to life incarceration concurrent to the life sentence imposed for the homicide count, Appellant is correct that this
Court sentenced Appellant to an illegal sentence. Therefore, this Court, by separate Order of Court, dated this day and attached
hereto, shall vacate the illegal sentence at the Conspiracy Count and resentence Appellant on that count to twenty to forty years
incarceration concurrent to his sentence on the Homicide count.



page 210 volume 159  no.  10

CONCLUSION
For all of the above reasons, and with the amended sentencing order on the conspiracy count, no reversible error occurred and

the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Daniel Wolfe of the Allegheny County Medical Examiner’s office also testified that Appellant had gunshot residue on both hands
consistent with discharging a firearm. (Tr. 241-2)
2 Furthermore, had Appellant chosen to testify, this Court would have given a limiting instruction to the jury stating that the evi-
dence of Appellant’s prior conviction could be considered only for the purpose of aiding the jury in determining the credibility of
his testimony and not for any other purpose.

Commonwealth of Pennsylvania v.
Ladawn Burt

PWID—Disclosure of CI—Suppression—Sufficiency

No. CC 200514603. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 24, 2011.

OPINION
On July 21, 2010, a jury of his peers convicted Appellant Ladawn Burt of two Counts of Receiving Stolen Property, two Counts

of Possession with Intent to Deliver and two Counts of Possession convicted. Immediately thereafter, this Court found Appellant
guilty of Person Not to Possess a Firearm.1 Appellant was sentenced to an aggregate term of seventeen to thirty-four years’ incar-
ceration. Post sentence motions were denied on July 26, 2010 and Appellant filed a Notice of Appeal on August 25, 2010. Appellant
filed a Statement of Errors Complained of on Appeal on January 18, 2011.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises seven issues on appeal. First, Appellant asserts that this Court erred in failing to order disclosure of the iden-

tity of a confidential informant. (Statement of Errors to be Raised on Appeal, p. 3) Appellant asserts that his statements to police
should have been suppressed, as they were the result of an unlawful detention, and were not voluntary. Ibid. Next, Appellant asserts
that the physical evidence should have been suppressed, as it was the result of a warrant that was not supported by probable cause.
Ibid. Appellant further alleges that the evidence was insufficient in that the Commonwealth failed to prove that Appellant pos-
sessed any of the items. Id. at 4. Additionally, Appellant asserts that the convictions were against the weight of the evidence. Ibid.
Appellant next alleges that the evidence was insufficient in that the Commonwealth failed to prove that Appellant possessed any
of the drugs with the intent to deliver, as opposed to personal use. Ibid. Lastly, Appellant alleges that the evidence was insufficient
regarding the crime of Receiving Stolen Property, in that the Commonwealth failed to prove that Appellant knew that any of the
items were stolen. Ibid.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. A confidential informant, who had previously provided reliable informa-

tion leading to prosecution of two other cases, indicated that within forty-eight hours of the application of the warrant, the inform-
ant was in Appellant’s residence and observed Appellant with a quantity of cocaine for sale. (Suppression transcript, p. 5-6) As a
result of the information supplied by the confidential informant, Officer David Schultz conducted surveillance of the house on 3238
Hebron Drive on June 5th and 6th, 2005, prior to the authorization of the search warrant on June 6, 2005. He observed multiple
individuals entering and exiting within a minute or two, which he interpreted as indicia of drug activity within the residence. (Tr.
80) Based on that information, police officers executed a search warrant at 3238 Hebron Drive in Penn Hills, Pennsylvania, on June
7, 2005, at 8:10 a.m. (Tr. 22) Officers knocked on the side door and announced that they had a search warrant to enter the premis-
es. (Tr. 23) Upon hearing no response, the door was forced open with a battering ram. Ibid.

Several officers participated in the execution of the search warrant. (Tr. 42) Officer Jason Binder entered the residence and
proceeded to a bedroom on the second floor. Ibid. When Binder entered the room, he observed Appellant looking out a window onto
the street below. Ibid. Binder also observed a female in the room, on the side of the bed closest to the window. Ibid. On the night-
stand closest to the doorway, Binder discovered a loaded .357 caliber revolver. (Tr. 26-7) On the same nightstand Binder discov-
ered a digital scale. (Tr. 28) Officer Martin Zimmer recovered two baggies with twenty-eight baggie corners, each containing mar-
ijuana and a third baggie with thirteen corners, each containing cocaine. (Tr. 70) These drugs and $390.00 in U.S. currency were
recovered from the headboard of the bed. Additionally, $2300.00 in U.S. currency was recovered from a safe in the bedroom. (Tr.
29-30) In the same bedroom, Officer Jonathan Love recovered a Smith & Wesson .40 caliber semi-automatic handgun from under
the bed. (Tr. 43-4) The weapon was loaded and an additional magazine was with the weapon. (Tr. 45) 

Lieutenant Harold Cline observed a loaded Remington .30-06 rifle standing in the corner behind the bedroom door. (Tr. 49)
Cline continued to search and discovered a loaded 20-gauge shotgun in a closet adjacent to the living room. (Tr. 51) Upon secur-
ing the weapons, the officers dismantled a security system, consisting of two cameras, a monitor, and a wireless receiver. (Tr. 53)
One of the cameras was aimed at the front door. (Tr. 54)

Binder testified that he read Appellant his rights and Appellant responded that he understood them. (Tr. 30-1) Schultz observed
Binder give Appellant his Miranda warnings. (Tr. 86) Schultz asked Appellant where he resided, and Appellant gave the address
of the residence that was searched. Ibid. Schultz testified that Appellant “blurted out” that all of the drugs are his, that his girl-
friend and her father, who were also in the residence, “had nothing to do with it.” (Tr. 88)

Detective Charles Higgins, the Commonwealth’s narcotics expert, testified that the facts of this case, presented to him in the
form of a hypothetical, are highly suggestive of possession with intent to deliver and not possession for personal use. (Tr. 112)
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DISCUSSION
Appellant first argues that this Court erred by not ordering disclosure of the identity of a confidential informant who was

relied upon by police in their investigation. The disclosure of a confidential informant is a discovery issue subject to the follow-
ing test:

[A] defendant seeking production of a confidential informant at a suppression hearing must show that production is
material to his defense, reasonable, and in the interest of justice. By this we mean that the defendant must demonstrate
some good faith basis in fact to believe that a police officer-affiant willfully has included misstatements of facts in an affi-
davit of probable cause which misrepresents either the existence of the informant or the information conveyed by the
informant; that without the informant’s information there would not have been probable cause; and that production of the
informant is the only way in which the defendant can substantiate this claim.

Commonwealth v. Bonasorte, 486 A.2d 1361 (Pa.Super. 1984)

Appellant, in support of his Motion to Disclose, attached an affidavit from Appellant. Appellant stated:

I, Ladawn Burt, hereby swear that from 6-4-05 through 6-6-05[,] no one other than Angelina Zheng and her father
were in my residence, 3238 Hebron Drive, at any time while I was present. I know this because approximately two weeks
prior there was a break in at said residence and due to this, no other persons came in the house until the police came in
with a warrant.

Supplemental Motion to Disclose the Identity of the Confidential Informant, Affidavit This unsupported and self-serving statement
by Appellant falls woefully short of the standard required to compel disclosure. This Court is guided by Commonwealth v. Baker,
946 A.2d 691 (Pa.Super. 2008), in which a statement by a defendant and a witness who was briefly in a residence during which
drugs were alleged to have been sold were held insufficient to establish a good faith basis in fact to believe that police officer-affi-
ant willfully included misstatements of material facts in the affidavit of probable cause. As Appellant’s statement did not rise even
to this minimal standard, his allegation of error is without merit.

Next, Appellant argues that this Court erred in denying a Motion to Suppress a statement made to police by Appellant. The stan-
dard of review in determining whether the trial court appropriately denied a suppression motion is whether the record supports
the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d
759, 769 (Pa. Super. 2006).

Appellant asserts that the physical evidence should have been suppressed as it was the result of a warrant that was not support-
ed by probable cause. The applicable standard is articulated below:

The task of the issuing magistrate is simply to make a practical, common-sense decision whether, given all the cir-
cumstances set forth in the affidavit before him, including the “veracity” and “basis of knowledge” of persons supplying
hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place.
And the duty of the reviewing court is simply to ensure that the magistrate had a “substantial basis for . . . conclud[ing]
that probable cause existed.”

Commonwealth v. Gray, 503 A.2d 921, 925 (Pa., 1985) (quoting Illinois v. Gates, 462 U.S. 213, 238-9 (1983))

Based on the totality of the circumstances, the authorization of the warrant was appropriate. A confidential informant, who had
provided reliable information in two cases which led to pending prosecutions, indicated that within 48 hours of the application for
the warrant, he personally observed Appellant with a quantity of cocaine for sale and an additional amount of cocaine still in the
residence. A narcotics detective confirmed a traffic pattern of individuals entering and then exiting the residence shortly there-
after, which, in his experience and training, was indicative of drug dealing.

Appellant alleges that his statements were not knowing, intelligent and voluntary and that he was unlawfully detained.
Voluntariness is determined from the totality of the circumstances surrounding the statement. Schneckloth v. Bustamonte, 412
U.S. 218 (1973); Commonwealth v. Jones, 683 A.2d 1181 (Pa. 1996). The Commonwealth has the burden of proving by a prepon-
derance of the evidence that the defendant’s statement was voluntarily. Commonwealth v. Watts, 465 A.2d 1288 (Pa.Super. 1983),
aff ’d 489 A.2d 747 (Pa. 1985); see also Colorado v. Connelly, 479 U.S. 157 (1986). When assessing voluntariness pursuant to the
totality of the circumstances, a court should look at the following factors: the duration and means of the interrogation; the phys-
ical and psychological state of the accused; the conditions attendant to the detention; the attitude of the interrogator; and any and
all other factors that could drain a person’s ability to withstand suggestion and coercion. Commonwealth v. Edmiston, 634 A.2d
1078 (Pa. 1993). 

While Appellant was handcuffed and presumably not free to leave, he had not yet been taken out of his residence when he stat-
ed he owned the drugs. Appellant had been read his Miranda rights and indicated that he understood them. The officer had only
begun to ask him questions, which were biographical in nature. Appellant choosing to spontaneously declare ownership over the
drugs belies his claim that the statement was involuntary. As such, he is not entitled to relief.

Appellant’s contention that he was subject to an unlawful detention is equally meritless. Appellant’s argument is essentially the
same challenge to the search warrant. As was addressed above, the search warrant was supported by probable cause. Once inside,
the discovery of drugs and weapons clearly supported the detention of Appellant.

Next, Appellant challenges the sufficiency of the evidence in several regards. This Court shall address each individually. The
test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all prop-
er inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to
have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a rea-
sonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992)

Appellant alleges that the evidence was insufficient to convict in that the drugs recovered in the residence could have been for
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personal use only. The evidence, however, belies this conclusion. Significant amounts of drugs were recovered from the residence.
Surveillance of multiple individuals entering and shortly thereafter exiting the residence strongly suggest that drug transactions
are afoot. Numerous weapons and a sophisticated security system are significant indicia of a drug dealing operation. The jury was
well within its discretion, based on the totality of the evidence, to determine that Appellant had possessed drugs with the intent to
deliver them.

Appellant alleges, additionally, that the element of possession was not proven beyond a reasonable doubt. Giving the
Commonwealth the benefit of all proper inferences, the jury could reasonably rely on the numerous witnesses who testified about
the drugs and weapons found within the residence, which Appellant identified as his home. The fact that drugs were found in
Appellant’s bedroom make it difficult to sustain the argument that Appellant did not possess these items. Finally, and conclusive-
ly, the jury could reasonably accept the statement of Appellant that all of the drugs were his.

Appellant contends the Receiving Stolen Property charge was not proven beyond a reasonable doubt in that the Commonwealth
failed to establish that Appellant knew the items were stolen. Both the .357 revolver and the .30-06 rifle were stolen. (Tr. 98-99) As
indicated by Officer Schultz during his testimony, the transfer of handguns and long guns in Pennsylvania requires the purchaser
to complete paperwork, clear a waiting period and transfer ownership, a process that cannot be accomplished with a stolen gun.
(Tr. 99) The jury determined that the Defendant possessed the stolen guns. The guns were in Appellant’s residence. One of the
weapons was under his bed, the other was behind the bedroom door. As the Commonwealth argued, because they could not have
been purchased legally, the person purchasing them would have to know they were stolen. (Tr. 141) The jury had sufficient evi-
dence to find the Defendant guilty of receiving stolen property.

Appellant’s next issue, that the verdict was against the weight of the evidence, is equally meritless. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to
the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse
of discretion.... The test is not whether the court would have decided the case in the same way but whether the verdict is
so contrary to the evidence as to make the award of a new trial imperative so that right may be given another opportuni-
ty to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984) See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995))

The evidence supported the jury finding that all of the elements of the crimes for which Appellant was convicted were estab-
lished beyond a reasonable doubt. Appellant was in a house full of drugs and guns, with people going in and out constantly.
Moreover, he stated that all of the drugs were his. The only logical conclusion, the one which the jury reached, is that Appellant
possessed the drugs with the intent of delivering them, and that he received the stolen weapons in furtherance thereof. Therefore,
Appellant is not entitled to a new hearing.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 This Count was severed and tried concurrently non-jury with the other Counts of the information.

Commonwealth of Pennsylvania v.
Donnell Ibra Arrington

Suppression—No Reasonable Suspicion—CI—Terry Stop

No. CC 200818233. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—March 17, 2011.

OPINION
PROCEDURAL HISTORY

Appellant was charged with one count of Carrying a Firearm without a License, 18 Pa.C.S. § 6106, for events that allegedly
occurred on June 10, 2008. Appellant filed a suppression motion which was denied on June 9, 2010 after a hearing on said motion.
On the same date, Appellant proceeded to a non-jury trial. This Court found Appellant guilty and sentenced him to a period of pro-
bation of eighteen months. On June 11, 2009 Appellant filed post-sentence motions, which this Court denied on July 29, 2009.

Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania on August 10, 2009. On October 16, 2009, pur-
suant to this Court’s order, Appellant timely filed a Rule 1925(b) Concise Statement of Errors Complained of on Appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists two issues for appellate review, summarized by this Court as follows:

I. The court erred in denying Appellant’s motion to suppress evidence, in violation of the Fourth Amendment of the United
States Constitution and Article I, § 8 of the Pennsylvania Constitution, where (a) Lieutenant Kacsuta and Officers Paroli
and Kunz lacked reasonable suspicion to stop him based on information received from an unidentified informant that he
passed a gun to the driver of a vehicle in the driveway of the Zone 5 police station; and, (b) the actions of the police in
approaching him with guns drawn and ordering him to get down on his knees, constituted an arrest rather than an inves-
tigatory stop of Appellant.

II. The court erred in sustaining the Commonwealth’s objection to Appellant’s request that Detective Green identify his
confidential source.



May 20 ,  2011 page 213

FINDINGS OF FACT
At 6:57 a.m. on June 10, 2008 Appellant went to the Zone 5 Police Station to recover a reportedly expired license plate that

had been seized in the area of Kelly and North Murtland earlier in the morning from a vehicle registered to him. Suppression
Motion and Non-Jury Trial Transcript June 9, 2009 at 22 (hereafter “T.T.”). Lieutenant Renee Kacsuta, a twenty-five year vet-
eran of the City of Pittsburgh Police, with experience in narcotics and vice, had determined that Appellant was in lawful pos-
session of the vehicle, and that it was properly registered, and arranged for Appellant to come to the police station to retrieve
the plate. (T.T. 20-21.)

Appellant was driven to the station by his girlfriend, Ms. [FNU] Boyd, in a maroon colored Ford Escape. (T.T. 23-24.) While
waiting on the sidewalk outside of the Zone 5 station for Appellant to arrive, Lieutenant Kacsuta observed him standing at the
open driver’s side door of a maroon SUV that was stopped at the beginning of the seventy-five foot driveway leading to the Zone
5 building. (T.T. 24-25, 33-35.) Appellant leaned into the driver’s side toward the female driver, then stood back up and closed 
the door. (T.T. 24, 36, 38-39.) He ran up the driveway while the car followed very slowly behind him. (T.T. 24-25, 36.) Lieutenant
Kacsuta found Appellant’s actions to be odd or unusual, and viewed them with a certain amount of concern and suspicion. (T.T.
25-26, 37-38.) Nevertheless, she met with Appellant, returned the license plate to him, then went back inside the police station.
(T.T. 26, 38.)

Within five minutes of entering the police station, Lieutenant Kacsuta received a call from Detective Edward Green, a ten
year veteran of the City of Pittsburgh Police who was working with a federal task force in conjunction with the Bureau of
Alcohol, Tobacco, Firearms, and Explosives. (T.T. 4, 27, 38.) Detective Green related to Lieutenant Kacsuta the content of a tele-
phone conversation he had just had with a confidential source (CI) that he had used for five years on various federal, state, and
local prosecutions.1 (T.T. 5-7, 9, 16.) This CI, who had no criminal background, had testified in court twice on firearms and drug
related cases, which had resulted in two convictions, and also had provided Detective Green with seven investigative leads. (T.T.
6, 10-11.) The CI was stopped in his car at a red light at the intersection of Washington Boulevard and Highland Drive, in front
of the Zone 5 Police Station, at the time he made the call to Detective Green. (T.T. 7, 17.) He had a clear view of a red Ford
Escape that was parked just inside the driveway leading into the Zone 5 station. (T.T. 7-9.) He observed a male with dreadlocks
exit the passenger seat of the red Ford, walk around the car, and furtively pass a firearm to the female driver. (T.T. 9-10, 27.)
After he passed the weapon to the driver, the male passenger walked up the driveway toward the police station. (T.T. 17.) The
CI called Detective Green because he thought Appellant’s actions were suspicious and he was concerned for police officers’
safety. (T.T. 9-10.)

Lieutenant Kacsuta determined that the information provided by Detective Green matched the description of Appellant. (T.T.
28.) She also determined that Detective Green’s information was consistent with her observation of Appellant’s conduct, and which
given her training and experience she viewed with concern and suspicion. (T.T. 28, 34-39.) Lieutenant Kacsuta dispatched Officers
Paroli and Kunz by radio to proceed to the area of Kelly and North Murtland, where Appellant’s vehicle was parked when his
license plate was seized. (T.T. 28-29, 38-39, 42, 48.) She instructed the officers to look for Appellant, a black male with long dread-
locks, and warned them that he probably had a gun. (T.T. 29, 42, 48.) Lieutenant Kacsuta proceeded to that location as well, and
arrived simultaneously with Officers Paroli and Kunz. (T.T. 29, 43.)

When Lieutenant Kacsuta arrived at Kelly and Murtland she exited her vehicle and, followed by Officers Paroli and Kunz,
walked up the sidewalk toward Appellant. (T.T. 31-32.) Appellant was at the back of an older model Oldsmobile, affixing the license
plate. (T.T. 30, 43.) Lieutenant Kacsuta intended to detain him and determine whether he had a gun. (T.T. 30.) Appellant did not
look toward her, the other officers, or the police car; rather, he looked toward the buildings on his right. (T.T. 30, 44.) This “non-
look” by Appellant is a “conduct” Lieutenant Kacsuta and Officer Paroli were trained to notice and recognize as suspicious. (T.T.
31 44.) Lieutenant Kacsuta and Officers Paroli and Kunz drew their weapons and one of them commanded Appellant to get down
on the ground, and he complied. (T.T. 31, 44-45.) Officer Kunz patted Appellant down and retrieved a six-shot .357 revolver from
the right front pocket of his shorts. (T.T. 31-32, 44, 46.) Appellant was asked if he had a permit to carry a concealed firearm, and
he responded that he did not have a permit. (T.T. 46.) Appellant was subsequently placed under arrest and charged with the
firearms violation. (T.T. 46-47, 50.)

DISCUSSION
I.

Appellant claims that the suppression court erred in denying his pre-trial motion to suppress evidence. Specifically, Appellant
argues that his motion to suppress should have been granted because: (a) Lieutenant Kacsuta and Officers Paroli and Kunz lacked
reasonable suspicion to stop him based on information received from an unidentified informant that he passed a gun to the driv-
er of a vehicle in the driveway of the Zone 5 police station; and; (b) the actions of the police in approaching him with guns drawn
and ordering him to get down on his knees, constituted an arrest rather than an investigatory stop of Appellant. This claim is with-
out merit.

Recently, the Supreme Court of Pennsylvania reiterated the standard of review that an appeals court applies when reviewing
the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the evidence
of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context
of the record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by
these findings and may reverse only if the court’s legal conclusions are erroneous.

Commonwealth v. Jones, 988 A.2d 649, 654 (Pa. 2010).

a. Reasonable Suspicion
Appellant argues that Lieutenant Kacsuta and Officers Paroli and Kunz lacked reasonable suspicion to stop him based on infor-

mation received from an unidentified informant that he passed a gun to the driver of a vehicle in the driveway of the Zone 5 police
station. This issue is meritless.

The Supreme Court of Pennsylvania has concisely stated the law that controls the issue of reasonable suspicion as follows:
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[P]olice officers [may] detain individuals for a brief investigation when they possess reasonable suspicion that crim-
inal activity is afoot. Reasonable suspicion is a less stringent standard than probable cause necessary to effectuate a war-
rantless arrest, and depends on the information possessed by police and its degree of reliability in the totality of the cir-
cumstances. In order to justify the seizure, a police officer must be able to point to “specific and articulable facts” leading
him to suspect criminal activity is afoot. In assessing the totality of the circumstances, courts must also afford 
due weight to the specific, reasonable inferences drawn from the facts in light of the officer’s experience and acknowl-
edge that innocent facts, when considered collectively, may permit the investigative detention.

Commonwealth v. Brown, 996 A.2d 473, 477 (Pa. 2010) (internal citations omitted). A tip from a known informant “may carry suf-
ficient ‘indicia of reliability’ to justify an investigative detention despite the fact that it may prove insufficient to support an arrest
or search warrant.” Id. Information provided by a known informant may be given credence by specifying an informant’s history.
Id. at 478.

The CI in this case had been used by Detective Green for five years on various federal, state, and local prosecutions. (T.T. 5-7,
9, 16.) He had no criminal background, testified in court on firearms and drug related cases twice, which had resulted in two con-
victions, and had also provided Detective Green with seven investigative leads. (T.T. 6, 10-11.) He was an unpaid informant. (T.T.
16-17.) Moreover, the CI called Detective Green contemporaneously with his observation of Appellant passing a firearm to the
female driver of the vehicle he had just exited, which was stopped in the driveway of the Zone 5 police station. (T.T. 7, 17.) He
specifically described Appellant’s appearance, as well as the color, make, and model of the vehicle, such that Lieutenant Kacsuta
immediately realized that she had actually observed the conduct described by the CI. (T.T. 7-10, 27-28.)

In denying Appellant’s motion to suppress, this Court found:

Officers Kacsuta, Paroli and Kunz had at their disposal some articulable facts with rational inferences that can be drawn
from those facts. That is . . . the reported behavior [of Appellant] by [Detective] Green through the CI, which was con-
firmed in some part by [Lieutenant] Kacsuta at the scene. The Court notes the time and proximity close to the police sta-
tion, the conduct at the scene, the look away, and the Court finds [that] reasonable suspicion did exist to detain [Appellant]
to further the investigation to confirm or not confirm the presence of the unlawful possession of a firearm.

(T.T. 63.)

Based on the totality of the circumstances that confronted Lieutenant Kacsuta at the time she approached Appellant to investi-
gate his conduct, it was reasonable for her to conclude that Appellant was unlawfully in possession of a firearm, and also that offi-
cer safety was potentially in jeopardy. Consequently the detention and search of Appellant was justified. Commonwealth v.
Stevenson, 894 A.2d 759, 773 (Pa. Super. 2006), appeal denied, 917 A.2d 846 (Pa. 2007) (Table) (officer had reasonable suspicion
that the defendant may have been engaged in criminal activity where he observed that the defendant possessed a concealed
weapon, the defendant acted in a manner and carried the weapon in a location that suggested to an experienced officer his weapon
was illegal or unlicensed, and the officer had the requisite training and experience to assess whether the defendant was carrying
an illegal or unlicensed firearm).

Thus, Appellant’s claim in this regard is without merit.

b. Investigatory Stop/Arrest
Appellant argues that the actions of the police in approaching him with guns drawn and ordering him to get down on his knees,

constituted an arrest rather than an investigatory stop of Appellant. This issue is without merit.
The United States Court of Appeals for the Third Circuit has acknowledged the difficulty sometimes encountered in distinguish-

ing between a Terry stop, which requires reasonable suspicion, and an arrest, which requires probable cause.2 United States v.
Johnson, 592 F.3d 442, 447 (3d Cir. 2010). Nevertheless, the Third Circuit Court recognized that, “police actions in blocking a sus-
pect’s vehicle and approaching with weapons ready, and even drawn, does not constitute an arrest per se.” Id. Thus, approaching
an individual with guns drawn during an investigative detention does not automatically amount to an arrest nor an infringement
of Fourth Amendment rights.

Here, the police officers, acting on information received from Detective Green’s known and reliable confidential source, were
attempting to ascertain whether Appellant possessed a firearm illegally. Believing that Appellant possessed the weapon, the offi-
cers, concerned for their own personal safety, determined it was necessary to approach Appellant with their guns drawn. Under
these circumstances, the officers acted reasonably and were justified in approaching Appellant with their guns drawn and order-
ing him to kneel down while trying to ascertain if he possessed a gun. Commonwealth v. Johnson, 849 A.2d 1236, 12238-39 (Pa.
Super. 2004) (where police had reasonable suspicion that criminal activity was afoot, stop for brief period of detention not made
improper because the officers drew their guns); Commonwealth v. Ferraro, 352 A.2d 548, 551 (Pa. Super. 1975) (action of officer
in approaching defendant’s vehicle with his service revolver drawn did not turn investigatory stop into an arrest; in view of the
serious nature of the crime under investigation officer was justified in taking appropriate measures to protect himself). See gen-
erally, Johnson, 592 F.3d at 448 (police, acting on a credible tip that at least one of several suspects in a taxi were armed, acted
reasonably in surrounding the taxi with guns drawn).

Consequently, this Court found no constitutional infirmity under the law of this Commonwealth, or the United States
Constitution, and the motion to suppress was denied.

Therefore, this issue is meritless.

II.
Appellant also argues that this Court erred in sustaining the Commonwealth’s objection to his request that Detective Green

identify his confidential source. This issue is without merit.
The law is well-established in Pennsylvania that, “If a defendant shows that disclosure of an informant’s identity would yield

information material to his or her defense, and that the request for disclosure is reasonable, the trial court must then balance rel-
evant factors to determine, in its discretion, whether the informant’s identity should be revealed.” Commonwealth v. Marsh, 997
A.2d 318, 321 (Pa. 2010). However, the trial court should reject Appellant’s request for disclosure of the identity of the CI without
any consideration of those relevant factors absent an evidentiary showing by Appellant of a material need for disclosure. Id. at 322. 

In the instant case, Appellant sought to identify the CI to determine his credibility and the validity of his eyewitness observa-
tions. (T.T. 13-14.) However, he failed to make an evidentiary showing of material need for disclosure of the identity of the CI. (T.T.
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13-14.) Consequently, this Court sustained the Commonwealth’s objection to identifying the CI. (T.T. 15.) Commonwealth v. Baker,
946 A.2d 691, 696 (Pa. Super. 2008) (no grounds for production of the CI absent any good faith basis for believing that the infor-
mant’s identity would have been helpful to the defense); Commonwealth v. Heater, 899 A.2d 1126, 1130 (Pa. Super. 2006) (defen-
dant must establish as an initial matter that revelation of the CI’s identity is both reasonable and material to his defense).

Consequently, this issue is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: March 17, 2011

1 Detective Green identified his informant as a confidential source rather than a confidential informant, explaining that the differ-
ence is that an informant is paid for information while a source is not. (T.T. 16-17.) Because this difference is not relevant to the
issue in this case the individual who provided the confidential information to Detective Green will be referred to by the more com-
mon term of “CI.”
2 In the seminal case of Terry v. Ohio, 392 U.S. 1, 24 (1968) the Supreme Court of the United States explained:

When an officer is justified in believing that the individual whose suspicious behavior he is investigating at close range
is armed and presently dangerous to the officer or to others, it would appear to be clearly unreasonable to deny the offi-
cer the power to take necessary measures to determine whether the person is in fact carrying a weapon and to neutral-
ize the threat of physical harm.

Commonwealth of Pennsylvania v.
Jamie Smith

Suppression—Bulge at Waist—Reasonable Suspicion

No. CC 200903136. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—March 23, 2011.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information with: (1) Carrying a Firearm without a License, 18 Pa.C.S. § 6106(a)(1); (2)
Person Not to Possess a Firearm, 18 Pa.C.S. § 6105(c)(1); and, (3) Prohibited Offensive Weapon, 18 Pa.C.S. § 908(a). Appellant filed
a suppression motion and after hearing on August 4, 2009 this Court denied Appellant’s suppression motion. On that same date,
Appellant proceeded to a non-jury trial, and this Court found him guilty at all counts. On November 5, 2009 this Court sentenced
Appellant at the firearms charge to a period of incarceration of two to four years, with a recommendation for boot camp, followed
by a period of probation of two years, with no further penalty assessed at the remaining counts.

Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania on December 7, 2009. On October 20, 2010, pur-
suant to this Court’s orders, Appellant timely filed a Rule 1925(b) Concise Statement of Errors Complained of on Appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following issue for appellate review, summarized by this Court as follows:

I. The trial court erred in denying Appellant’s motion to suppress where the police lacked probable cause or reasonable
suspicion to arrest or perform a Terry stop and frisk of Appellant since there was no evidence that he was involved in
criminal activity, in violation of his rights under the Fourth Amendment of the United States Constitution and Article 1,
Section 8 of the Pennsylvania Constitution.

FINDINGS OF FACT
At approximately 11:15 p.m. on February 5, 2009 City of Pittsburgh Police Officers Judd Emery, Mark Adametz, and [Sean]

Duffy, were patrolling the Greenway housing project in an unmarked vehicle. This area was located in the West End section of the
City of Pittsburgh, and the officers were working in a plain clothes capacity as part of the Narcotics and Vice Unit. Suppression
Hearing and Non-Jury Trial Transcript, August 4, 2009 at 5-6, 17 (hereafter “T.T.”). The area was patrolled frequently because of
numerous complaints about drug and gang activity; and it was an area in which numerous drug and gun arrests had been made.
(T.T. 7, 15.) Detective Emery was a nine-year veteran of the City of Pittsburgh Police Department, assigned to Narcotics and Vice
unit for the past four years, which was responsible for patrolling city neighborhoods to monitor street-level drug and gang activi-
ty. (T.T. 4, 8.) He received training from the ATF on how to recognize when an individual is carrying an illegal firearm, such as pat-
ting the weapon to adjust it and make sure it is secure when it is being carried. (T.T. 5, 11.)

Detective Emery, who was driving the vehicle, observed Appellant walk across Crucible Street and start up Woodlow Street
toward the entrance to a large apartment building at 1513 Crucible Street. (T.T. 6, 12.) Detective Emery pulled his vehicle up to
Appellant, rolled down the window, and said, “what’s up, Pittsburgh Police.” (T.T. 6, 12, 16.) At that time he observed a bulge in the
right waistband area of Appellant’s pants. (T.T. 6, 9, 11.) Appellant looked at him, grabbed and patted his waistband, and then 
started to walk a little faster, yelling back, “what.” (T.T. 6, 13.) Detective Adametz, who was riding in the rear seat of the vehicle,
opened his door and displayed his badge, and Appellant started running while holding his waistband. (T.T. 6, 12, 13, 16.) Detective
Emery recognized Appellant’s conduct to be consistent with an individual carrying an illegal firearm. (T.T. 6, 11, 16.)

Detective Adametz pursued Appellant through the side door of the apartment building while Detective Emery drove down
Crucible Street to the rear entrance of the building to cut off Appellant’s escape route. (T.T. 6-7, 14.) Detective Emery saw
Appellant running toward him down the path behind the building. (T.T. 7.) He saw Appellant throw a black 
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semi-automatic pistol into the hillside, which was recovered by Detective [Michael] Hoffman. (T.T. 7.) Detective Emery ordered
Appellant to stop and he complied. (T.T. 7.) Once the weapon was recovered defendant was placed under arrest and charged with
the instant offense.

DISCUSSION
I.

Appellant claims that the suppression court erred in denying his pre-trial motion to suppress evidence. Specifically, he argues
that his motion to suppress should have been granted because Detectives lacked reasonable suspicion to stop and frisk him when
he was merely walking down the street on a cold, dark night and there was a bulge in his waist area. This claim is without merit.

Recently, the Supreme Court of Pennsylvania reiterated the standard of review that an appeals court applies when reviewing
the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the evidence
of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context
of the record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by
these findings and may reverse only if the court’s legal conclusions are erroneous.

Commonwealth v. Jones, 988 A.2d 649, 654 (Pa. 2010).

The Supreme Court of Pennsylvania has concisely stated the law that controls the issue of reasonable suspicion as follows:

[P]olice officers [may] detain individuals for a brief investigation when they possess reasonable suspicion that crim-
inal activity is afoot. Reasonable suspicion is a less stringent standard than probable cause necessary to effectuate a war-
rantless arrest, and depends on the information possessed by police and its degree of reliability in the totality of the cir-
cumstances. In order to justify the seizure, a police officer must be able to point to “specific and articulable facts” leading
him to suspect criminal activity is afoot. In assessing the totality of the circumstances, courts must also afford due weight
to the specific, reasonable inferences drawn from the facts in light of the officer’s experience and acknowledge that inno-
cent facts, when considered collectively, may permit the investigative detention.

Commonwealth v. Brown, 996 A.2d 473, 477 (Pa. 2010) (internal citations omitted).

In denying Appellant’s motion to suppress, this Court stated:

The Court believes it is correct in its findings of fact that there was a bulge. The Court further finds this particular cir-
cumstance was a mere encounter that ripened into reasonable suspicion and probable cause consistent with Illinois v.
Wardlow, [528 U.S. 119 (2000)], brought in Pennsylvania law by Commonwealth v. Brown, [904 A.2d 925 (Pa. Super 2006)].

(T.T. 28.)

Here, based on the totality of the circumstances that confronted him, Detective Emery had a reasonable suspicion that crimi-
nal activity was afoot and the detention of Appellant was justified, to wit: (1) Detective Emery observed a bulge in Appellant’s
waistband, (2) Appellant’s movement in patting his waistband was recognized by Detective Emery as conduct consistent with car-
rying a concealed firearm; (3) Appellant fled from the police; and, (4) the area where Appellant was approached was a high crime
area noted for drugs and guns. In the Interest of D.M., 781 A.2d 1161, 1164 (Pa. 2001) (unprovoked flight in a high crime area is
sufficient to create a reasonable suspicion to justify a Terry stop under the Fourth Amendment); Commonwealth v. Foglia, 979 A.2d
357, 361 (Pa. Super. 2009) (reasonable suspicion found where police officer, patrolling in an area that had a high volume of drugs
and weapons, observed that the defendant engaged in evasive behavior and touched his waistband in a manner consistent with an
individual who had a weapon concealed in his waistband); Commonwealth v. Brown, 904 A.2d 925, 929 (Pa. Super. 2006) (reason-
able suspicion existed where the defendant, standing in front of a building in a high drug area, fled upon hearing the police offi-
cer’s command to stop); Commonwealth v. Jefferson, 853 A.2d 404, 407(Pa. Super. 2004) (where appellant fled from police who
were on patrol in a neighborhood in which drug sales were common, appellant not entitled to suppression because the facts estab-
lished reasonable suspicion under both federal and state principles). See also, Illinois v. Wardlow, 528 U.S. 119, 121 (2000) (police
officers’ Terry stop of a defendant who fled when he saw them patrolling in an area known for heavy narcotics trafficking did not
violate the Fourth Amendment).

Thus, Appellant’s claim in this regard is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT: 
/s/Borkowski, J.

Date: March 23, 2011
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Commonwealth of Pennsylvania v.
Robert Lamont Howard

Sufficiency—IAC—Interstate Agreement on Detainers—Rule 600

No. CC 200608242. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, J.—March 11, 2011.

OPINION
The defendant, Robert Lamont Howard, was found guilty in a non-jury trial of one count of Robbery. On July 24, 2008, the defen-

dant was sentenced to 5 to 10 years imprisonment. The defendant has appealed the conviction, subsequent to this Court granting
the requested reinstatement of his sentencing/appellate rights nunc pro tunc. On December 30, 2010, a concise statement of mat-
ters complained of on appeal, in accordance with Pa.R.A.P. Rule 1925(b), was filed. The defendant asserts that the evidence was
insufficient to sustain the conviction and against the weight of the evidence; that trial counsel was ineffective for failing to raise
technical defenses.

At trial, the Commonwealth presented evidence through the victims of two robberies which occurred in the North Hills suburbs
of the city of Pittsburgh. Because one of the victims testified that she could not be certain of the identity of the perpetrator, the
defendant’s motion for judgment of acquittal was granted. With regard to the remaining robbery charge, that victim testified that
on December 22, 2005, she was going to an ATM machine at approximately 8:20 in the evening at a bank located on McKnight Road.
She observed from her automobile the defendant having problems with the ATM machine. She waited until he was finished before
exiting her vehicle and attempting to go to the ATM to withdraw money. After she had completed her withdraw, the defendant
pulled her car door open, said that he had a gun in his pocket, pushed the victim inside her car, and proceeded to take her money.
During this encounter the victim was able to view the perpetrator’s face clearly and at close range. At trial the victim testified con-
clusively that the defendant was the person who had robbed her on the night in question.

The defendant’s grandmother had testified that she had overheard the two victims in court on the day of trial, possibly misiden-
tifying the perpetrator as another person having business with the court that day. Her testimony was not specific to this victim.
The facts presented through the witnesses for the prosecution were questioned for reliability. As such, credibility and concluding
the facts was the cornerstone of the fact finder’s duties.

In a non-jury trial the court acts as the fact finder where there is conflicting evidence. Commonwealth v. Hart, 501 Pa. 174, 460
A.2d 745 (1983). Additionally, the fact finder viewing the witnesses makes credibility determinations with regard to their testimo-
ny. As the fact finder, the trial court is free to believe all, some, or none of the evidence presented. Commonwealth v. Miller, 555
Pa. 354, 724 A.2d 895, certiorari denied, Miller v. Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d 204 (1999). The number
of witnesses offered by one side or the other does not in itself determine the weight of the evidence. The fact finder determines the
credibility of witnesses presented and the weight of their testimony. Commonwealth v. Dunn, 424 Pa.Super. 521, 623 A.2d 347
(1993). Because the Commonwealth does not have to establish guilt to a mathematical certainty, they may rely wholly on circum-
stantial evidence. Commonwealth v. Cichy, 227 Pa.Super. 480, 323 A.2d 817 (1974). In this case, the court acting as the fact finder,
found the testimony of the victim credible, along with the reasonable inferences to be drawn therefrom. The testimony of the defen-
dant’s grandmother in not specifically identifying statements of the victim of the remaining case was insufficient to create a rea-
sonable doubt, contrary to the victim’s testimony. It was reasonable to conclude from the evidence presented that the defendant
was the person who had robbed the victim. Under the robbery statute, the proper focus is on the nature of the threat posed by an
assailant and whether he reasonably placed a victim in fear of immediate serious bodily injury. Commonwealth v. Hopkins, 747
A.2d 910, (Pa.Super. 2000). Accordingly, the defendant was found guilty.

Initially, it is asserted that trial counsel was ineffective for failing to raise a violation of the Interstate Agreement on Detainers.
The Interstate Agreement on Detainers Trial Notice attached to the amended petition states that all trials must take place before
February 1, 2008. The trial of this matter was initially scheduled for January 7, 2008. On that date, counsel for the defendant
requested a postponement until April 17, 2008. Delays in bringing the defendant to trial that are due to requests for continuances
from a defendant or his counsel are excludable from the period for bringing a defendant to trial mandated by the Interstate
Agreement on Detainers (IAD). Commonwealth v. Jones, 886 A.2d 689, (Pa.Super.2005), appeal denied 897 A.2d 452, 587 Pa. 686.
The fact that petitioner was not present at time defense counsel’s request for a continuance was granted, did not render the con-
tinuance invalid and, hence, did not preclude the period set forth in the Interstate Agreement on Detainers from being tolled by
reason of the continuance. Commonwealth v. Diggs, 334 Pa.Super. 268, 482 A.2d 1329 (1984.)

Secondly, it is asserted that trial counsel was ineffective for failing to raise a Rule 600 challenge. Initially, a defendant who is
incarcerated in another jurisdiction is unavailable within the meaning of Rule 600 thereby making that time excludable.
Commonwealth vs. Hill, 558 Pa. 238, 736 A.2d 578 (1999). In this case it is apparent from the written record only that an initial
search for the defendant had occurred in 2006. This search resulted in the order of September 19, 2006, permitting the District
Attorney to file the information without holding a preliminary hearing pursuant to Rule 565(A). The written record also demon-
strates that a request upon the Warden of the United States Penitentiary - Canaan was sent July 23, 2007. This resulted in delivery
of the defendant to Allegheny County on September 15, 2007. These time periods along with that of the postponement request by
defendant’s counsel are clearly excludable from any calculation. The speedy-trial rule is not violated when a defendant is brought
to trial after 365 days from filing of a complaint where the defendant was unavailable because he is in federal custody, so long as
the Commonwealth exhibited due diligence in attempting to gain custody of defendant and to bring him to trial, Commonwealth v.
Thomas, 879 A.2d 246, (Pa.Super.2005), appeal denied, 989 A.2d 917. A criminal defendant, who is incarcerated in another juris-
diction, is ‘unavailable’ within the meaning of the speedy trial rule, if the Commonwealth demonstrates, by preponderance of evi-
dence, that it exercised due diligence in attempting to procure defendant’s return for trial. Commonwealth v. McNear, 852 A.2d
401, (Pa.Super.2004). The Commonwealth must, in the face of a speedy trial violation, prove by a preponderance of evidence that
it acted with due diligence to bring the case to trial. Commonwealth v. Kearse, 890 A.2d 388, (Pa.Super.2005), reargument denied,
appeal denied, 906 A.2d 1196, 588 Pa. 788. Within the context of a post-sentence motion claim of ineffective counsel, the presump-
tion is that of effectiveness.

From the date on which the defendant was available (September 15, 2007) the Commonwealth would have had 180 days in which
to bring the case to trial that would have given a technical run date of (March 13, 2008) during that time, on January 17, 2008, the
case was postponed. Again, the trial of this matter was initially scheduled for January 7, 2008. On that date counsel for the defen-
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dant requested a postponement until April 17, 2008. Any delay attributable to requests for continuances of trial by defendant’s
counsel was excludable under the speedy trial rule, for purposes of determining whether defendant’s rights were violated under
the rule. Commonwealth v. Jones, 886 A.2d 689, (Pa.Super. 2005), appeal denied, 897 A.2d 452, 587 Pa. 686. Consequently, an addi-
tional 101 days would be added to the technical run date for this continuance.

To demonstrate a claim that trial counsel was ineffective, the defendant would have to demonstrate that the claim has arguable
merit; trial counsel had no reasonable basis for acting or failing to act; and the defendant was prejudiced by the action or omission
of trial counsel (i.e. “there is a reasonable probability that ... the outcome of the proceeding would have been different.”)
Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203, 213 (2001).

Given the foregoing, based upon the record at this stage, it appears the attorney at trial made a strategic determination and
had a reasonable basis not to pursue Rule 600 challenge or violations of the interstate agreement on detainers. It is the opinion
of the lower court that the defendant was effectively represented by competent trial counsel, and the evidence was sufficient for
the conviction.

BY THE COURT:
/s/Bigley, J.

Dated: March 11, 2011

Commonwealth of Pennsylvania v.
David Jordan

PCRA—Ineffective Assistance—Failure to Properly Cross-examine a Witness

No. CC 200515182. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—March 22, 2011.

OPINION
Defendant was charged at CC15182-2005 with one count of Criminal Homicide. On October 17, 2006, following a non-jury trial

before the this court, defendant was convicted of 3rd Degree Murder. Defendant was represented at trial by Robert Foreman,
Esquire, and the Commonwealth was represented by Krista Hartnett, Esquire.

On January 4, 2007, defendant was sentenced to 15 to 40 years incarceration. A timely Post-Sentence Motion was filed on
January 12, 2007. The Post-Sentence Motion was denied on April 10, 2007. A Notice of Appeal was filed on May 7, 2007. On
December 9, 2008, the Superior Court affirmed defendant’s judgment of sentence. No Petition for Allowance of Appeal to the PA
Supreme Court was filed.

On January 2, 2009, defendant filed a PCRA Petition. Scott Coffey, Esquire, was appointed to represent defendant. An Amended
PCRA Petition was filed on January 26, 2010, and on March 10, 2010, a Second Amended PCRA Petition was filed. On March 12,
2010, the PCRA Court filed a Notice of Intent to Dismiss the PCRA Petition. On April 9, 2010, a final order dismissing the PCRA
Petition was filed.

On April 19, 2010, counsel for defendant filed a Third Amended PCRA Petition, adding Issue No. 51. On April 20, 2010, the PCRA
Court vacated the April 9th Order and on May 7, 2010, the Commonwealth filed an Answer to Defendant’s 3rd PCRA. On May 13,
2010, an Attorney’s Certificate to be Included with 3rd Amended PCRA was filed.

A PCRA Hearing was held on July 14, 2010, and testimony was limited to defendant’s Issue No. 5 (since it was determined in
the Trial Court’s Notice of Intent to Dismiss that Issues 1-4 were meritless). At the hearing, defendant’s Issue No. 5 was amended,
without objection from the Commonwealth, to include a claim that Trial Counsel was ineffective for failing to highlight and exploit
the differences in trial testimony between Commonwealth witnesses Tanail Boyd and Stephanie Johnson. Trial Counsel Robert
Foreman was the only witness at the hearing.

On December 3, 2010, this Court filed a final Order dismissing the PCRA Petition. This timely appeal followed.
In his Statement of Matters complained of on Appeal, defendant raises 5 issues which all allege the PRCA Court’s error for dis-

missing defendant’s Petition with trial counsel’s ineffectiveness as a basis. Issues 1 - 4 allege the PCRA Court’s error in failing to
hold a hearing and Issue 5 alleges PCRA Court’s error after a hearing.

The law, in determining whether counsel is ineffective, is well settled; the law presumes that counsel was not ineffective and
the petitioner bears the burden of proving otherwise. Commonwealth v. Khalil, 806 A.2d 415, 421 (Pa.Super. 2002). On the issue of
ineffective assistance of counsel under the PCRA, the Supreme Court of Pennsylvania has stated:

The petitioner must still show by a preponderance of the evidence, ineffective assistance of counsel which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reasonable adjudication of guilt or
innocence could have taken place. This requires the petitioner to show: (1) that the claim is of arguable merit; (2) that
counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omissions
of counsel, there is a reasonable probability that the outcome of the proceeding would have been different.

Commonwealth v. Kimball, 724 A.2d 326, 333 (Pa. 1999). See Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987); Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); 42 Pa. C.S.A. §9543(a)(2)(ii). If a petitioner fails to meet any one of the prongs of the
ineffectiveness of counsel test, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990).

1. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S PCRA PETITION WITHOUT A HEARING SINCE TRIAL
COUNSEL WAS INEFFECTIVE, AFTER BEING SURPRISED BY THE TESTIMONY OF COMMONWEALTH EXPERT DR. BEN-
NET OMALU REGARDING THE ALLEGED DEFENSIVE NATURE OF THE VICTIM’S WOUNDS, FOR FAILING TO REQUEST
A CONTINUANCE TO PROCURE A DEFENSE EXPERT TO TESTIFY REGARDING THE NON-DEFENSIVE NATURE OF THE
WOUNDS; MOREOVER, TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO PROPERLY CROSS-EXAMINE DR. OMALU.
APPELLANT ALSO AVERS THAT, REGARDING THESE CLAIMS, HIS FEDERAL RIGHTS TO EFFECTIVE ASSISTANCE OF
COUNSEL, PURSUANT TO THE PENNSYLVANIA CONSITUTION AND THE SIXTH AND FOURTEENTH AMENDMENTS TO
THE FEDERAL CONSTITUTION, WERE DENIED. STRICKLAND V. WASHINGTON, 466 U.S. 668 (1984).
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Defendant claims that Attorney Foreman was ineffective for failing to procure a defense expert to challenge the testimony of
Dr. Bennet Omalu, the Commonwealth’s expert witness.

Much of Dr. Omalu’s testimony was restricted or stricken after objection. (Trial Transcript, hereinafter “T.T.”, 151, 154). Dr.
Omalu’s testimony was limited to the existence and extent of the blunt force trauma, contusions and lacerations to the victim’s face,
head, trunk and arms, as well as stab wounds to the victim’s left forearm and chest. (T.T. 150, 153, 155, 157, 160-161). The specific
testimony of Dr. Omalu that gives rise to defendant’s claim was that the stab wound to the left forearm was made with the arm raised,
as if in a defensive position, and would have incapacitated the victim’s use of this arm for further struggle against defendant. (T.T.
163). It is this testimony that defendant claims that Attorney Foreman was ineffective for failing to call an expert witness to rebut.

When a petitioner claims that expert testimony should have been introduced at trial, the petitioner must articulate what evi-
dence was available and identify the witness who was willing to offer such evidence. Commonwealth v. Steward, 775 A.2d 819, 831
(Pa. Super. 2001). The mere failure to obtain an expert witness is not ineffectiveness. Defendant must demonstrate that an expert
witness was available who would have offered testimony designed to advance defendant’s position. Id. at 832.

Defendant further claims that Attorney Foreman was ineffective for failing to properly cross-examine Dr. Omalu. Attorney Foreman
cross-examined Dr. Omalu on the only point that was before him, which could be used to support defendant’s defense. Attorney
Foreman cross-examined Dr. Omalu about there being no heroin in the victim’s system during his autopsy. Attorney Foreman then used
this statement in his closing argument to contradict Ms. Boyd’s statement that they were using heroin the night before the murder, and
therefore, to call into question Ms. Boyd’s credibility. (T.T. 170-171, 254). Clearly, trial counsel was pursuing a reasonable trial strate-
gy. Trial counsel possesses a broad discretion in matters of trial strategy and defense tactics that are used at trial. Commonwealth v.
Lam, 684 A.2d 153 (Pa. Super. 1996). Petitioner is not entitled to relief simply because the strategy was unsuccessful. Commonwealth
v. Poindexter, 646 A.2d 1211, 1216 (Pa. Super. 1994) appeal denied 655 A.2d 512 (Pa. 1995); Commonwealth v. Davis, 554 A.2d 104, 111
(Pa. Super. 1989), appeal denied, 571 A.2d 380 (Pa. 1989); Commonwealth v. Howard, 645 A.2d 1300, 1307 (Pa.1994).

Defendant is unable to show that the outcome of his trial was altered by Attorney Foreman’s failure to cross-examine Dr. Omalu
further, or that any testimony would have been elicited that would have aided defendant’s defense.

As such, this does not meet the criteria for ineffective assistance of counsel and defendant’s claim should be dismissed.

2. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S PCRA PETITION WITHOUT A HEARING SINCE TRIAL
COUNSEL WAS INEFFECTIVE FOR COERCING APPELLANT TO WAIVE HIS RIGHT TO A JURY TRIAL. APPELLANT ALSO
AVERS THAT, REGARDING THIS CLAIM, HIS FEDERAL RIGHTS TO EFFECTIVE ASSISTANCE OF COUNSEL, PURSUANT
TO THE PENNSYLVANIA CONSITUTION AND THE SIXTH AND FOURTEENTH AMENDMENTS TO THE FEDERAL CONSTI-
TUTION, WERE DENIED. STRICKLAND V. WASHINGTON, 466 U.S. 668 (1984).

A petitioner claiming that his jury waiver was not knowing and voluntary due to counsel’s ineffectiveness must prove actual
prejudice. Commonwealth v. Mallory, 941 A.2d 686 (Pa. 2008). To prove prejudice, defendant must demonstrate a reasonable prob-
ability that, but for counsel’s deficient service, he would not have waived his right to a jury trial. Id.

Prior to commencing defendant’s trial, a thorough colloquy was conducted to make sure that defendant understood the rights
that he was giving up in order to proceed with a bench trial. (T.T. 3-12). Attorney Foreman and the trial court questioned defen-
dant about his understanding of his rights to a jury trial. Then, the court allowed defendant to ask any questions he may have about
those rights. Defendant stated that he understood the purpose of the colloquy. Id. During the colloquy, defendant stated that he
understood all of his rights regarding a jury, but that he was waiving those rights. Defendant stated that no one had made any prom-
ises to defendant in order to cause him to give up his right to a jury trial. The court further informed defendant that the decision
to give up his right to trial by jury was solely defendant’s, with consideration of his attorney’s advice. Defendant stated that he
understood this.

Defendant’s claim lacks merit as it fails to establish the elements required for a determination of ineffective assistance of trial
counsel and as such, this claim should be dismissed.

3. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S PCRA PETITION WITHOUT A HEARING SINCE TRIAL
COUNSEL WAS INEFFECTIVE FOR ABANDONING APPELLANT’S SUPPRESSION MOTION SINCE APPELLANT’S STATE-
MENTS TO POLICE WERE INVOLUNTARY. APPELLANT ALSO AVERS THAT, REGARDING THIS CLAIM, HIS FEDERAL
RIGHTS TO EFFECTIVE ASSISTANCE OF COUNSEL, PURSUANT TO THE PENNSYLVANIA CONSITUTION AND THE SIXTH
AND FOURTEENTH AMENDMENTS TO THE FEDERAL CONSTITUTION, WERE DENIED. STRICKLAND V. WASHINGTON,
466 U.S. 668 (1984).

The record belies this claim. Detective Rush credibly testified, they engaged in small talk with defendant during their inter-
view because defendant did not want to discuss the murder. (T.T. 126). Detective Rush further credibly testified that defendant was
taken to the bathroom and offered a drink. (T.T. 126). Detective Smith also described the small talk that he and defendant engaged
in during their interview, discussing defendant’s childhood, family and education. (T.T. 130). Detective Smith credibly testified that
defendant stated that he was not ready to speak about the murder, but asked for a piece of paper so that he could write about what
had happened. (T.T. 130). This was done of defendant’s own accord, not as a result of compulsion or cruelty by the police.

Furthermore, defendant’s own testimony at his trial belies this claim. Defendant stated that his trial testimony was the same as
the statement that he gave to the police on the day of his interview. (T.T. 204). During this testimony, defendant had the opportuni-
ty to, but did not mention, any coercion by police. Moreover, defendant does not contend that he was, and in fact, was not, coerced
into making his statement at trial, but rather, had the right to remain silent throughout the proceedings. In his testimony, defen-
dant even referenced his statement to the homicide detective as a way of lending credibility to his trial testimony, by showing that
he had made the same statement to police from the beginning. (T.T. 240).

This claim fails to meet the first prong of the Kimball test as it is not “of arguable merit” in that it is not supported by the record,
especially defendant’s own testimony. As such, this claim should be dismissed.

4. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S PCRA PETITION WITHOUT A HEARING SINCE TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO FILE A REQUESTED RULE 600 MOTION. APPELLANT ALSO AVERS THAT,
REGARDING THIS CLAIM, HIS FEDERAL RIGHTS TO EFFECTIVE ASSISTANCE OF COUNSEL, PURSUANT TO THE PENN-
SYLVANIA CONSITUTION AND THE SIXTH AND FOURTEENTH AMENDMENTS TO THE FEDERAL CONSTITUTION,
WERE DENIED. STRICKLAND V. WASHINGTON, 466 U.S. 668 (1984).
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A trial must commence no later than 365 days from the date on which the complaint is filed against the defendant, if that defen-
dant is at liberty. R.Crim.Proc. 600. If the defendant is incarcerated, the defendant’s trial must commence within 180 days of the
date that the complaint was filed. Id. However, there are specific exclusions of time that do not count against the Commonwealth
for the Rule 600 calculation of 180 or 365 days. R.Crim.Proc. 600(C).

Rule 600(C) states in pertinent part:

(C) In determining the period for commencement of trial, there shall be excluded there from:

(1) such period of delay at any stage of the proceedings as results from:

(a) the unavailability of the defendant or the defendant’s attorney;

(b) any continuance granted at the request of the defendant or the defendant’s attorney.

R.Crim.Proc. 600(C).

As cited by the Commonweal in its Answer and confirmed by a review of the record:

[t]he Criminal Complaint was filed against Petitioner on September 21, 2005. Therefore, the Commonwealth had until
September 21, 2006, to bring Petitioner to trial. However, a defense postponement was made on January 25, 2006, to post-
pone the then-scheduled February 6, 2006, trial date until June 5, 2006, a period of 119 days. (See Commonwealth’s
Exhibit 4). 119 days was, therefore, added to the September 21, 2006, Rule 600 date, which created an adjusted Rule 600
date of January 18, 2007. Petitioner was brought to trial on October 16, 2006, before the January 18, 2007, adjusted Rule
600 date.

Commonwealth’s Answer To Post Conviction Relief Act Petition, p. 25

Attorneys cannot be found to be ineffective for failing to raise a frivolous claim. Commonwealth v. Poplawski, 852 A.2d 323, 327
(Pa. Super. 2004); Commonwealth v. Wright, 961 A.2d 119, 149 (Pa. 2008), quoting Commonwealth v. Peterkin, 649 A.2d 121, 123
(Pa. 1994). A review of the applicable dates shows that a Rule 600 claim would not have had any basis and, as such, was frivolous.

5. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S PCRA PETITION AFTER A HEARING SINCE TRIAL COUN-
SEL WAS INEFFECTIVE FOR FAILING TO PROPERLY CROSS-EXAMINE COMMONWEALTH WITNESS TANAIL LEE BOYD
REGARDING INCONSISTENCIES IN HER TRIAL TESTIMONY AND STATEMENTS TO POLICE (PCRA TRANSCRIPT AT 6-
13, 21-22). MOREOVER, TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO HIGHLIGHT, UPON CROSS AND IN ARGU-
MENT/SUMMATION TO THE TRIAL COURT, THE DIFFERENCES IN THE TRIAL TESTIMONY OF TANAIL BOYD AND
STEPHANIE JOHNSON (PCRA TRANSCRIPT AT 13-16). APPELLANT ALSO AVERS THAT, REGARDING THIS CLAIM, HIS
FEDERAL RIGHTS TO EFFECTIVE ASSISTANCE OF COUNSEL, PURSUANT TO THE PENNSYLVANIA CONSITUTION AND
THE SIXTH AND FOURTEENTH AMENDMENTS TO THE FEDERAL CONSTITUTION, WERE DENIED. STRICKLAND V.
WASHINGTON, 466 U.S. 668 (1984).

In the initial part of this claim, defendant claims that Attorney Foreman was ineffective for failing to properly cross-examine
Witness Tanail Boyd. Attorney Foreman cross-examined Ms. Boyd on several issues regarding the murder, her drug use, and her
criminal history. The fact that Attorney Foreman did not cross-examine Ms. Boyd on a few specific details does not render Attorney
Foreman’s representation ineffective. There are many strategic reasons why an attorney may choose to limit his cross-examina-
tion of a witness and, in some cases, not to cross-examine at all. Trial counsel possesses a broad discretion in matters of trial strat-
egy and defense tactics that are used at trial. Commonwealth v. Lam, 684 A.2d 153 (Pa. Super. 1996). Defendant is not entitled to
relief simply because the strategy was unsuccessful. Commonwealth v. Poindexter, 646 A.2d 1211, 1216 (Pa. Super. 1994) appeal
denied 655 A.2d 512 (Pa. 1995); Commonwealth v. Davis, 554 A.2d 104, 111 (Pa. Super. 1989), appeal denied, 571 A.2d 380 (Pa.
1989); Commonwealth v. Howard, 538 Pa. 86, 645 A.2d 1300, 1307 (1994).

As stated in the Court’s Opinion filed on December 26, 2007, in the previous appeal (852 WDA 2007) witness Tanail Boyd testi-
fied as follows:

Ms. Tanail Lee Boyd a/k/a “Lee” (hereinafter “Lee”) testified that prior to September 19, 2005, she knew defendant as a
result of time spent at a house on Tioga Street (Trial Transcript “T.T.”, p. 19). Lee further testified that as a former drug
addict she had frequented the Tioga Street house, that it was a place to “use drugs,” and that she had seen the defendant
in the house (T.T., p. 19). Lee stated that prior to September 19, 2005, she had refused the defendant’s offers for a ride
(T.T., p. 21). Notwithstanding the same, on the night of September 19, 2005, the victim Eddie Williams a/k/a “Baltimore”
(hereinafter “Williams/Baltimore”) and defendant reached an agreement whereby defendant would drive the pair to
Lowe’s in exchange for a fee of $50.00 (T.T., pp. 21-23, 58). Lee further testified that they were going to Lowe’s to use a
stolen/forged check to buy goods, which in turn would be sold to get money to buy drugs and to pay the defendant, either
with cash, drugs or both (T.T., p. 25). During the return trip from Monroeville, Lee stated that defendant and
Williams/Baltimore “off and on, had little arguments all the way there and back” (T.T., p.23); that they argued “about
money, making sure, you know, don’t play any games” (T.T., p. 23); that defendant “wants to get paid, and ... he didn’t want
any games”; and that “they were arguing outside on Tioga ... [about] money ... you still haven’t given me nothing” (T.T.,
pp. 31-32). After purchasing a DeWalt drill set, the trio returned to Homewood, but problems arose and Lee was unable
to immediately sell the drill set (T.T., pp. 25-26, 60). To reassure the defendant that he would “get paid,” Lee obtained
drugs on credit and the trio then returned to the house on Tioga Street where the drugs were shared with Baltimore and
defendant. Lee testified that she witnessed the defendant use crack cocaine (T.T., pp. 26-29, 30-31, 64-65). Later that same
night, Lee testified that she was eventually able to sell the DeWalt drill set and used the money to buy cigarettes and more
drugs, which she again shared with defendant (T.T., p. 29-31). At some point during the night, the parties reached some
understanding that the drugs were supposed to offset some, if not all, of the first jitney fare (T.T., p. 30-31).

The next morning, a second trip was made, again to purchase goods to sell for drugs and/or cash, at an agreed price of
an additional $50.00. Unsuccessful at Lowe’s, the trio proceeded to Burlington, where Lee was able to purchase goods and
a gift card. The trio then drove to a house on Shetland Avenue so that Lee could sell the gift card (T.T., pp. 41-42). While
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Lee was completing the sale, the defendant exited the vehicle approached Lee and the buyer. The defendant had a con-
versation with the buyer, again, about money. Lee testified that the defendant appeared upset by the conversation (T.T.,
pp. 43-44). Nevertheless, after completing the sale, the defendant and Lee returned to the vehicle (T.T., p. 44) at which
time the defendant began to holler and make repeated demands for payment from Lee (T. T., p. 46). Lee testified that the
defendant reached over Baltimore and grabbed a black case. (T.T., p. 46-47). Lee further testified that the defendant exit-
ed the vehicle and walked around to Baltimore’s door and punched Baltimore on the left side of his face (T.T., pp. 47-49).
Lee then bent down to look for money and when she looked up saw the defendant approaching the vehicle, Baltimore fell
forward and hit his head (T.T., pp. 52-54).

Stephanie Ray Johnson testified that in September 2005, she had been staying at the house on Tioga Street, a known crack
house, and that she was familiar with the defendant through their “using drugs” (T.T., pp. 84-86). On the night of the 19th, Johnson
testified that she witnessed the defendant use crack cocaine and had a “conversation with ... Buster” (T.T., pp. 89 and 92-93).
Johnson further testified that defendant stated that he was “going to get my money one way or the other;” that Baltimore owed him
money; that the defendant felt cheated; and, that as time progressed the defendant became more irritated with Lee and Baltimore,
about money (T.T., pp. 93-98).

There may be subtle differences in their testimony but the essence is not contradictory. During the PCRA evidentiary hearing
on this issue (July 14, 2010), Mr. Foreman testified that in his closing, he argued the lack of credibility of Ms. Boyd, that she was
an admitted drug addict, etc. (PCRA Hearing, p. 15). He also testified that the testimony as to why defendant had acted, all seemed
to be in agreement. This included testimony by the defendant that this issue was the money that defendant felt he was owed. This
was supported by the statement he made to police. The PCRA court found Mr. Foreman’s testimony to be credible and his reason-
ing and strategy sound. When reviewed as a whole, Mr. Foreman’s cross-examination of Commonwealth’s witnesses, examination
of defense witnesses and closing arguments all fit within a reasonable strategy for this case. As such, this claim has no merit and
should be dismissed.

Date: March 21, 2011

1 TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO PROPERLY CROSS-EXAMINE COMMONWEALTH WITNESS
TANAIL LEE BOYD. APPELLANT ALSO AVERS THAT, REGARDING THIS CLAIM, HIS FEDERAL RIGHTS TO EFFECTIVE
ASSISTANCE OF COUNSEL, PURSUANT TO THE PENNSYLVANIA CONSITUTION AND THE SIXTH AND FOURTEENTH
AMENDMENTS TO THE FEDERAL CONSTITUTION, WERE DENIED. STRICKLAND V. WASHINGTON, 466 U.S. 668 (1984).

Commonwealth of Pennsylvania v.
Samuel Rende

Bad Checks—Intent—Prior Conviction

No. CC 2009-16344. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—March 28, 2011.

OPINION
Defendant, Samuel Rende (“Defendant”) appeals from the Judgment of Sentence imposed on November 18, 2010 and the Order

of Court entered on December 20, 2010 denying Defendant’s Post-Sentence Motion for Judgment of Acquittal.
A non-jury trial was held on this matter on August 26, 2010, and the following are the facts as found by this Court. Troy Knight

is an employee of #1 Cochran, and was employed in that capacity on June 29, 2007. (Tr. 3-4). Mr. Knight credibly testified that at
some point shortly before June 29, 2007, Defendant had his vehicle towed to #1 Cochran for repairs following a collision. (Tr. 4).
The insurance payment for the cost of the original estimate for repairs was sent to Defendant. (Tr. 7). Defendant had already
received and deposited the funds prior to June 29, 2007. (Tr. 7). Defendant arrived at #1 Cochran on June 29, 2007 to retrieve his
vehicle and tendered a check to pay for the repairs. (Tr. 5). The check was held by #1 Cochran until September 5, 2007. The check
was immediately returned to #1 Cochran marked as insufficient funds. (Tr. 5). Upon receipt of the returned check, #1 Cochran
attempted to contact Defendant so that he could honor the check. (Tr. 5-6). Although Defendant initially agreed to bring a cashier’s
check to cover the returned check, he ultimately failed to do so. (Tr. 6). Although there were sufficient funds available in the
account on the day the check was written, those funds were depleted by July 23, 2007 such that the check would not have been hon-
ored. (Tr. 18-19, 22-23). Defendant was the sole person with authority to sign checks on behalf of the company. (Tr. 22).

Defendant testified, and, on the whole, his testimony lacked credibility. Defendant initially testified that he and his business
partner both had the ability to make transactions on the business account, but then admitted that he was the only one who had
authority to sign checks. (Tr. 15, 16, 22). He admitted, denied, then begrudgingly admitted, that the signature on the check was his
signature. (Tr. 15, 20, 26).

On August 26, 2010, this Court found Defendant guilty of one count of Bad Checks under 18 Pa.C.S.A. §4105(a)(1). Defendant
was sentenced on November 18, 2010 to a three (3) year period of probation with restitution set in the amount of $13,211.57.
Defendant filed a Motion for Judgment of Acquittal on November 29, 2010, which was denied by this Court on December 20, 2010.
Defendant filed his Notice of Appeal in this matter on January 19, 2011.

On January 24, 2011, this Court entered an Order directing Counsel for Defendant to file a Concise Statement of Matters
Complained of on Appeal. Thus, on February 14, 2011, Defendant filed a Statement of Errors complained of on Appeal, wherein he
raised the following issues:

1. The evidence was insufficient to sustain the verdict of Bad Checks where the Commonwealth failed to prove that Mr.
Rende passed a check knowing that it would not be honored by the drawee. The statute at issue, 18 Pa.C.S. §4105(a)(1)
requires that [the] act be knowing and the evidence in the instant matter clearly showed that, at the time the check was
tendered, the amount needed was available in Mr. Rende’s account and he would have every reason to believe that the
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check would clear. For the evidence to be sufficient, the Commonwealth must prove that Mr. Rende knew, at the time he
issued the check in question, that it would not be honored and the evidence presented does not support that conclusion.

2. The Court erred in admitting, over objection, evidence of Defendant’s prior 1985 conviction (following a no contest
plea) for Criminal Conspiracy to commit Homicide where the conviction was well outside of 10 years, is not crimen falsi,
and is not proper 404(b) evidence. The introduction of the prior conviction had no relevance, was not properly admissi-
ble, and was extremely prejudicial.

With respect to Defendant’s first issue, this Court believes the Commonwealth met its burden of proof beyond a reasonable
doubt that Defendant committed the crime of Bad Checks. The crime of “Bad checks” is defined as follows: “[a] person commits
an offense if he issues or passes a check or similar sight order for the payment of money, knowing that it will not be honored by
the drawee.” 18 Pa.C.S.A. §4105(a)(1). The purpose of this statute is to prevent fraud. Commonwealth v. Schwartz, 250 Pa.Super.
455, 459, 378 A.2d 1237, 1239 (1977) (citing Commonwealth v. Bonetti, 211 Pa.Super 161, 235 A.2d 447 (1967)). The language of the
Bad Checks statute does not limit the knowing requirement to knowing at the time of making or issuing the check, as was the case
with the previous version of the statute.

The original 1939 version of the Bad Checks statute stated, in relevant part, as follows, “whoever, with intent to defraud, makes,
draws, utters or delivers any check, draft, or order for the payment of money, upon any bank...knowing at the time of such mak-
ing...that the maker or drawer has not sufficient funds in, or credit...for the payment of such check.” 18 P.S. §4854 (1939) (current
version at 18 Pa.C.S.A. §4105 (2007)) (emphasis added). When the legislature amended this statute in 1972, they expressly removed
two significant requirements: the intent to defraud and knowing at the time of making. As such, this Court finds that the knowing
requirement of the 18 Pa.C.S.A. §4105 includes situations where the issuer issued a check and draws down the account knowing
there will be insufficient funds to honor that check.

In this matter, Defendant received and deposited the funds paid by the insurance company for the work completed by #1
Cochran. While at the exact moment that Defendant tendered the check to #1 Cochran there were sufficient funds available in the
account, the funds did not remain in the account for any significant period of time, and were, in fact, depleted approximately three
(3) weeks later. It is this Court’s opinion, based upon the facts deduced at trial, that Defendant did not intend for the check to be
honored and that Defendant knew that the check tendered to #1 Cochran would be returned for insufficient funds. In fact, when
questioned about being contacted by #1 Cochran regarding making the check good, Defendant stated, “I already wrote the check.
I didn’t have to pay them no more...Money was used after that and there wasn’t enough to pay them the $13,000.” (Tr. 24).

Based upon the foregoing, this Court believes that the Commonwealth met its burden of proof beyond a reasonable doubt, as
there was sufficient evidence to support a conviction for the crime of Bad Checks.

With respect to Defendant’s second issue, that being admitting Defendant’s nolo contendere plea to Criminal Conspiracy to com-
mit Homicide, this Court believes it was harmless error. This Court did not rely or place any weight on this conviction. This Court
was sitting as factfinder, and wholly disregarded the fact of this previous conviction in reaching the determination of guilt with
respect to the crime of Bad Checks. As such, there was no prejudice in admitting the Defendant’s prior criminal record. See,
Commonwealth v. Davis, 491 Pa. 363, 371-72, 421 A.2d 179, 183 (1980).

For the foregoing reasons, this Court’s finding of guilt and denial of post-sentence motions should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Barry Williams

Untimely PCRA—DNA Testing—Actual Innocence

No. CC 199904690. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 6, 2011.

OPINION
On August 2, 2000, a jury found Appellant, Barry Williams, guilty of three counts of Robbery, two counts of Aggravated Assault

and one count of Criminal Conspiracy. Judgment of Sentence was affirmed on November 26, 2001 and Petition for Allowance of
Appeal was denied on March 27, 2002. Appellant next filed a Post-Conviction Relief Act (PCRA) petition, which was dismissed on
December 27, 2004. The dismissal was affirmed by Superior Court on December 1, 2006.

On March 25, 2010, Appellant filed a pro se PCRA petition. Appointed counsel filed an amended PCRA petition on September
28, 2010. The Commonwealth answered on November 29, 2010. On December 1, 2010, this Court put Appellant on notice of its
intent to dismiss the petition without a hearing pursuant to Pennsylvania Rule of Criminal Procedure 907. Appellant was further
put on notice that he had twenty days to respond to the proposed dismissal of the petition. Appellant did not file a response. On
January 5, 2011, this Court dismissed the PCRA petition without a hearing for the following reasons: 1) the PCRA petition was
untimely filed; and 2) Appellant’s request regarding DNA testing of hair samples could have been made prior to trial and Appellant
failed to establish a prima facia case of actual innocence if exculpatory results of DNA testing could be established.

Appellant filed a Notice of Appeal on February 4, 2011 and on February 24, 2011, Appellant filed his Concise Statement of Errors
Complained of on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises two issues on appeal. Appellant asserts that the Court erred in finding that the PCRA petition was untimely

filed. Appellant further alleges that the Court erred in finding that DNA samples were available and could have been tested by
Appellant prior to trial and that Appellant failed to establish a prima facia case of actual innocence if exculpatory results of DNA
testing could be established.
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DISCUSSION
The Post Conviction Relief Act provides the appropriate procedure for a petitioner to challenge a conviction or sentence. 42

Pa.C.S. § 9541 et. seq. A PCRA petition must be filed within one year of the date petitioner’s judgment of sentence becomes final.
42 Pa.C.S. § 9543 (b)(3). The timeliness of a petition must be considered before the merits can be reached. Commonwealth v. Abu-
Jamal, 833 A.2d 719, 723-724 (Pa. 2003).

Appellant filed the instant petition on March 25, 2010. The judgment of sentence became final on June 27, 2002, ninety days
after Appellant’s Petition for Allowance of Appeal was denied by the Pennsylvania Supreme Court. Therefore, the PCRA petition
is well outside the one year mandate for timeliness.

Nevertheless, a petition may be considered even if untimely if Appellant can establish an exception to the one year rule. Three
exceptions exist under the Act: after-discovered evidence, governmental interference and newly recognized constitutional right.
42 Pa.C.S. § 9545(b)(1)(I)-(iii). Counsel was made aware of the untimeliness of the PCRA petition by this Court’s Notice of Intent
to Dismiss Order, dated December 1, 2010. Counsel did not further amend its Petition to allege an exception to the one year rule.
Counsel did allege an exception to this rule on the second issue raised, the proposed DNA testing discussed below, in her
Amended PCRA Petition. This Court will not find an exception where none has been alleged. Accordingly, Appellant’s first issue
is waived.

As for Appellant’s second issue, that this Court erred in denying DNA testing of hair samples, the relevant section of the
Post Conviction Relief Act is 42 Pa.C.S.A. §9543.1(a). This section requires an individual to file a written motion for the per-
formance of forensic DNA testing on specific evidence related to the prosecution which led to the conviction. 42 Pa.C.S.A.
§9543.1(a)(1). Furthermore, if the evidence was discovered prior to appellant’s conviction, as it was in this case, “shall not
have been subject to DNA testing . . . at the time of trial.” 42 Pa.C.S.A. §9543.1(a)(2). In the instant case, the hair samples were
available for testing prior to trial. Appellant did not request testing at the time and may not reach back into his case to raise
this issue.

Additionally, Appellant fails to satisfy the requirements of 42 Pa.C.S.A. §9543.1(c)(3), which requires that the specific evidence
tested, if exculpatory, would establish actual innocence of the offense for which Appellant was convicted. 42 Pa.C.S.A.
§9543.1(c)(3). Hair was found in a wig worn by the perpetrator of the offenses for which Appellant was convicted. If the hair in the
wig were tested and found not to be Appellant’s, this evidence would be far from sufficient to establish a prima facia case of actu-
al innocence. The lack of Appellant’s DNA in the hair sample would neither disprove that Appellant wore the wig during the crime
nor prove that Appellant did not wear the wig on the day in question.

This alleged prima facia evidence of actual innocence would have to be weighed against evidence gathered at trial which over-
whelmingly supported a guilty verdict. This evidence includes an admission by Appellant and an identification of Appellant by the
victim and two other witnesses, one of whom was a retired police officer. Additionally, a witness testified that Appellant admitted
to the crime and to wearing the wig. Considering the case in its entirety, DNA evidence that the hair did not belong to Defendant,
even if interpreted in a light most favorable to Appellant, fails to establish a prima facia case of actual innocence. Accordingly,
Appellant is not entitled to relief.

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Jason Brown

Motion to Withdraw Plea—Sentencing

No. CC 200717112. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 30, 2011.

OPINION
On June 21, 2010, Appellant, Jason Brown, pled guilty to one count of Aggravated Assault, a felony of the first degree, and one

count of Theft by Unlawful Taking. In exchange for his plea, the Commonwealth agreed to withdraw a second Aggravated Assault,
graded as a felony of the second degree, Simple Assault, Recklessly Endangering Another Person and a summary offense. This
Court ordered a Pre-Sentence Report. On September 20, 2010 this Court, after reviewing the Pre-Sentence Report, sentenced
Appellant to one hundred and two months to two hundred forty months incarceration for the Aggravated Assault Count and no fur-
ther penalty on the Theft by Unlawful Taking Count. Appellant’s Post-Sentence motions to withdraw his guilty plea and to request
a reduced sentence were denied on October 1 and 12, 2010, respectively. Appellant filed a Notice of Appeal on November 1, 2010
and a Concise Statement of Errors Complained of on Appeal on January 28, 2011.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that this Court erred with respect to the denial

of his Motion to Withdraw Guilty Plea. (Concise Statement of Matters Complained of on Appeal, 3) Appellant asserts that this
Court abused its discretion in sentencing by failing to place adequate reasons on the record justifying the maximum sentence.
Ibid. Appellant asserts that this Court failed to give careful consideration to all of the necessary and relevant sentencing factors.
Ibid. Lastly, Appellant alleges this Court relied upon mischaracterizations and considered improper factors in sentencing
Appellant. Id. at 4.

DISCUSSION
In reviewing Defendant’s Post-Sentence Motion to Withdraw Guilty Plea, this Court applied the standards set forth in case law.
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“There is no absolute right to withdraw a guilty plea once sentence has been imposed.” Commonwealth v. Muhammad, 794 A.2d
378, 382 (Pa.Super. 2002) Post-sentence motions to withdraw a guilty plea are subject to higher scrutiny to discourage their use as
sentence-testing devices. Commonwealth v. Flick, 802 A.2d 620, 623 (Pa.Super. 2002) Appellant must show prejudice which result-
ed in “manifest injustice.” Ibid. “Our law does not require that a defendant be totally pleased with the outcome of his decision to
plead guilty, only that his decision be voluntary, knowing and intelligent.” Commonwealth v. Baldwin, 760 A.2d 883, 885 (Pa.Super.
2000), appeal denied, 781 A.2d 138 (Pa. 2001)

Appellant alleges that his plea was not voluntary, knowing and intelligent because he did not know that this Court was permit-
ted to consider his juvenile record in making the sentencing decision. This Court went to great lengths to ensure that Appellant’s
plea was knowing and voluntary. In addition to a nine page written colloquy, which Appellant indicated he read, understood and
answered honestly, this Court conducted a verbal colloquy. (PT 5) Defendant stated that he did not feel any pressure to waive his
right to a jury trial and enter in to a plea agreement. Ibid. He stated that he was not forced, threatened, or coerced into entering a
guilty plea and that he did not suffer any mental illness or infirmity which would in any way limit his ability to participate in the
plea proceeding. (PT 4-5) Furthermore, Appellant had the opportunity to consult with counsel and he indicated that he was pleased
with her performance. (PT 6) Finally, this Court informed Appellant as to the maximum sentence he could face prior to accepting
his plea. Ibid.

Appellant never mentioned at sentencing that he did not know that his juvenile history was subject to consideration by this
Court at sentencing. Counsel indicated that she reviewed the presentence report with Appellant, wherein Appellant’s history
including his previous juvenile adjudications were described in detail. (ST 2) Moreover, counsel specifically referenced his juve-
nile record by asking the Court to take into consideration that Appellant was fourteen at the time he committed a burglary. (ST 6)
Counsel’s argument and Appellant’s subsequent adoption thereof (ST 9) make evident that Appellant was fully aware that his juve-
nile offenses were relevant at his sentencing.

Next, Appellant asserts that this Court abused its discretion by failing to place on the record adequate reasons for the sentence
imposed, by failing to consider relevant sentencing factors, and by considering improper factors. Before addressing the alleged
sentencing errors, this Court notes that Appellant must first establish that a substantial question exists that his sentence is inap-
propriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995) The
determination of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances a
colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or (2) con-
trary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7
(Pa.Super. 1987).

Appellant essentially argues that his sentence is manifestly unjust because the Court’s reasons are not adequately articulated
in the record, or in the alternative, the Court considered inappropriate factors or failed to consider appropriate factors. None of
these allegations assert inconsistency with the sentencing code or the norms underlying the sentencing process. As such, Appellant
has not established a substantial question for appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of par-
tiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different conclu-
sion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003)

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offense in relation to the impact on the victim and community and the rehabilitative needs of the defendant. 42 Pa. C.S. §
9721(b) This Court considered numerous factors in sentencing Appellant, including the sentencing guidelines which characterize
Appellant as a “RFEL,” (repeat felony offender) and the presentence report. This Court notes that counsel for Appellant at the time
of sentencing indicated that she had reviewed the presentence report with Appellant and the only addition or correction was a
change of address. (ST 3) The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statuto-
ry factors... . Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988)

In addition to the Pre-Sentence Report, this Court considered Appellant’s lack of acceptance of responsibility when sen-
tencing Appellant. (ST 16) Appellant claimed that he took the knife off of the victim and used it in self-defense. (ST 8)
While Appellant claimed to be making positive changes in his life, the presentence report paints a picture of Appellant as
a young man who started his life of crime early and did not show any signs of stopping his assaultive behavior without sig-
nificant intervention. The sentence imposed reflects this Court’s desire to protect the public from a dangerous, remorse-
less individual.

This Court sentenced Appellant to one hundred and two months to two hundred forty months incarceration, a sentence
at the bottom of the standard range of the Sentencing Guidelines. In so doing, this Court considered the protection of the
community and Appellant’s continued criminal conduct, especially his continued use of violence. Considering the totali-
ty of the circumstances, including Appellant’s criminal history, his failure to show remorse, the serious nature of the
offense to which he pled and this Court’s concern for the protection of the public, his sentence was not excessive or
unreasonable. The transcript reflects that factors considered by this Court in sentencing Appellant were both relevant
and appropriate.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.
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Commonwealth of Pennsylvania v.
Jordan Arnold Just

Simple Assault—61 Claims of Error—Sufficiency

No. CR 2010-000402. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—April 5, 2011.

OPINION
This is an appeal following a non-jury trial, conducted on July 8, 2010, on charges of Simple Assault, 18 Pa.C.S.A. §2701(a), and

Harassment, 18 Pa.C.S.A. §2709(a). The Defendant was found guilty on both charges. He was sentenced to two (2) years probation
on the simple assault charge, ordered to attend a domestic violence course and have no further contact with the victim. No further
penalty was assessed at the harassment charge. The Defendant filed Post-Trial Motions, which were argued before this court on
November 5, 2010 and denied by this court on November 23, 2010. The Defendant filed a timely appeal on December 23, 2010.

At this court’s request, the Defendant filed a Pa. R.A.P. 1925(b) Concise Statement of Matters Complained of on Appeal.
Defendant’s “Concise” Statement is a nine (9) page document containing 61 alleged errors made by this court. The Defendant’s
failure to set forth the issues that he seeks to raise on appeal in a “concise” manner has required this court to prepare a lengthy
Opinion that, while hopefully discussing each of the points raised by Defendant, cannot comprehensively analyze each in the detail
that this court would like. This court does not believe that the Defendant has identified the issues that he actually intends to raise
before the Superior Court since he has raised more issues than he could possibly raise on appeal due to the Appellate Briefing lim-
itations. Pa. R.A.P. 2116(a). This court, therefore, respectfully requests that the Superior Court quash the Defendant’s appeal for
his violation of the Pennsylvania Rules of Appellate Practice. Kanter v. Epstein, 866 A.2d 364 (Pa. Super. 2004), McClung v.
McClung, 915 A.2d 157 (Pa. Super. 2006).

Whether the Superior Court chooses to quash this appeal or not, this court believes the following quote to be most applica-
ble here.

With a decade and a half of Federal Appellate Court experience behind me, I can say that even when we reverse a trial
court, it is rare that a brief successfully demonstrates that the trial court committed one or two reversible errors... When
I read an Appellant’s Brief that contains ten or twelve points, a presumption arises that there is no merit to any of them.
I do not say that this is an irrebutable presumption, but it is a presumption nevertheless that reduces the effectiveness of
Appellate advocacy. Appellate advocacy is measured by effectiveness, not loquaciousness.

Kanter, supra at 401, footnote 7.

In the event that the Superior Court chooses not to quash the Defendant’s appeal, this court will discuss the Defendant’s lengthy
list of alleged errors below.

In reviewing the 61-paragraph Statement of Matters Complained of on Appeal filed by the Defendant, it appears that the alleged
errors may be placed into one of three general categories. The general categories of this court’s alleged errors are:

I. There was insufficient evidence to convict the Defendant of simple assault and harassment, due in part to errors in the
court’s factual findings, including its credibility determinations and its determinations as to the weight of the evidence.
(Statement of Matters Complained of On Appeal ¶ 3, 5, 6, 7, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 25, 26, 28, 29, 30, 31, 32,
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 47, 48, 49, 50, 51, 52, 53, 54, 57, 58, 59, 61).

II. The trial court erred in making evidentiary rulings. (Statement of Matters Complained of On Appeal ¶4, 8, 9, 10, 11,
12, 55, 56).

III. The trial court erred by applying the incorrect burden of proof instead of the required “beyond a reasonable doubt”
standard. (Statement of Matters Complained of on Appeal ¶ 2, 23, 60).

Paragraphs 1, 24, 27, and 46 of the Statement of Matters Complained of on Appeal are not included in the above categories.
Paragraph 1 simply is a bald assertion that the trial court erred in finding the Defendant guilty and contains no reasoning support-
ing the assertion. Paragraphs 24, 27 and 46 are merely statements of the law and are not allegations of error. These paragraphs will
not be discussed below. The remaining allegations of error will be discussed in general as the court discusses each of the three (3)
categories of error identified above.

FACTUAL BACKGROUND
On August 30, 2009, the Defendant and his girlfriend, Angela Payne, got into an argument that escalated into a physical alter-

cation. (T.R. 12). During the Defendant’s one-day, non-jury trial, three (3) witnesses testified regarding the events of August 30,
2009: Angela Payne (T.R. 6-21; 47-71), Officer DiMaria of the Plum Borough Police Department (T.R. 23-46); and Dr. George Just,
father of the Defendant. (T.R. 75-122). The only person actually present during the physical altercation to provide testimony was
the victim, Angela Payne. Officer DiMaria and Dr. Just testified to events that occurred surrounding the incident.

According to Ms. Payne’s testimony, the altercation began as a result of her search for new housing, as she was planning to leave
the Defendant. (T. R. 9-10). She stated that the Defendant became very angry with her, began screaming at her and threw a cheese-
burger at her. (T.R. 11). The altercation then became physical, with the Defendant grabbing Ms. Payne by her arms and scream-
ing in her face from a distance of only two (2) to three (3) inches. (T.R. 12). Ms. Payne testified that the Defendant prevented her
from making a call to her father by throwing her cell phone against a wall, breaking it. (T.R. 12-13). Ms. Payne was also unable to
use the house phone because it had been disabled by the Defendant. (T.R. 12-13). Ms. Payne told the Defendant that she wanted to
call her father and wanted to leave the house. (T.R. 13-14). According to Ms. Payne, the Defendant then shoved her against a wall,
causing her to fall to the floor, at which time he squeezed her neck with both hands, choking her. (T.R. 13-15). At some point, the
Defendant stopped choking Ms. Payne, who then threw a small folding table at him and ran to a neighbor’s house, where she called
her father. (T.R. 15-16).

Ms. Payne testified that she suffered red marks and bruising to her neck and her left elbow following the incident. She also stat-
ed that her esophagus was sore, which made it uncomfortable to swallow for a few days after the incident. (T.R. 17-18). Ms. Payne
did not seek medical treatment for her injuries. She self-treated with Advil and ice. (T.R. 18).
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In response to a 911 call made by a male caller (T.R. 31), later identified as the Defendant (T.R. 60), the Plum Borough Police
Department responded to the Defendant’s home. The call had been dispatched at approximately 6:01 p.m. to the responding offi-
cer. (T.R. 24). Officer DiMaria of the Plum Borough Police Department, one of the officers who responded to the scene, testified
that when he arrived at the scene the Defendant, the victim and the Defendant’s father, Dr. Just, were on the front porch of the
home. (T.R. 24). Officer DiMaria questioned Ms. Payne regarding the incident. He indicated that her statement at the time of the
altercation was the same as the testimony that she gave during this trial, namely, that the Defendant physically attacked her fol-
lowing an argument in the Defendant’s home. (T.R. 25). He further indicated that it appeared from the condition of the living room
that an altercation had occurred there. He noted a broken table and a broken telephone. (T.R. 27). Officer DiMaria did not observe
any injuries to Ms. Payne at this point. (T.R. 26-27).

Officer DiMaria also testified that he spoke with the Defendant at the scene. However, he indicated that, before he could speak
to the Defendant, he had to ask Dr. Just to step outside of the home. The Defendant’s father was answering the questions that were
directed by the officer to his son. (T.R. 32-33). Once his father was removed, Officer DiMaria questioned the Defendant as to what
had occurred. The Defendant told the officer that there had been an argument and that Ms. Payne had damaged the front door and
broken a table. (T.R. 33). The officer confirmed that there was some damage to the front door of the home, although he did not
describe its extent. (T.R. 33). In the course of his investigation, Officer DiMaria asked the Defendant if he was injured. The
Defendant responded that he was not injured. Additionally, the Defendant did not at any time attempt to show the officer any
injuries allegedly caused by Ms. Payne, and he rejected EMS at the time that the 911 call was made. (T.R. 35).

Officer DiMaria contacted Ms. Payne on September 1, 2009 to further investigate this incident. (T.R. 28). When Ms. Payne
arrived at the Plum Borough police station on September 4, 2009, she gave a verbal statement and then a written statement to the
officer. (T.R. 29). Officer DiMaria testified that the written statement was consistent with the verbal statements given by Ms. Payne
on both August 30 and September 4. (T.R. 29-30). A copy of the statement was admitted into evidence as Commonwealth’s Exhibit
1. Officer DiMaria further testified that, on September 4th, Ms. Payne had bruising on her arms and throat, which were consistent
with her statements regarding the altercation. (T.R. 30). Charges were filed against the Defendant following this interview with
Ms. Payne.

Dr. Just, the victim’s father, provided a version of events in which the victim, Ms. Payne, was actually the aggressor during the
incident. According to Dr. Just, on the morning of August 30, 2009, he received two (2) phone calls from his son saying that he and
Ms. Payne were having an argument about the Defendant’s alleged infidelity. (T.R. 87). Throughout the day, the Defendant called
Dr. Just several more times, and Dr. Just eventually went to the Defendant’s home around 5:00 p.m. to bring his son and Ms. Payne
food from McDonald’s. (T.R. 86-92). After staying for approximately thirty (30) minutes, Dr. Just left his son’s home and proceed-
ed to his own home. (T.R. 92). As he was driving to his home in Murrysville, at approximately 5:50 p.m., Dr. Just again received a
telephone call from the Defendant, who advised his father that Ms. Payne had bit him and hit him with a tray and that he had called
the police. (T.R. 95). Dr. Just further testified that while he was on the phone with his son, the Defendant, an argument was taking
place in which Ms. Payne was screaming and asking for her phone to call her father. (T.R. 97). Dr. Just, who was 12-13 minutes
away from the house (T.R. 95), returned to the Defendant’s home, where he observed damage to the front door, which the
Defendant attributed to Ms. Payne. (T.R. 99). Dr. Just also indicated that he observed a bite mark on the Defendant’s right pectoral
region when he walked in the house. (T.R. 105). Dr. Just further testified that he remained at the home, speaking to the Defendant
and Ms. Payne for approximately five (5) to ten (10) minutes before the police arrived. (T.R. 106).

I. SUFFICIENCY OF THE EVIDENCE
The Defendant asserts that there was not sufficient evidence presented to prove beyond a reasonable doubt that the Defendant

was guilty of simple assault and harassment. The standard of review regarding claims of insufficiency of the evidence is well-set-
tled. In reviewing the sufficiency of the evidence, the appellate court must determine whether the evidence admitted at trial and
all reasonable inferences drawn therefrom, viewed in the light most favorable to the Commonwealth as the verdict winner, is suf-
ficient to prove every element of the offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008).

An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The weight of the
evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and to determine the credibil-
ity of the witnesses. When evidence conflicts, it is the sole province of the fact finder to determine credibility and to believe all,
part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appellate court cannot substitute its judgment
for that of the finder of fact and may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s
sense of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evi-
dence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances.
Com. v. Perez, 931 A.2d 703 (Pa. Super. 2007).

It must also be pointed out that an appellate court’s standard of review of a non-jury trial is to determine whether the findings
of the trial court are supported by competent evidence and whether the trial court committed error in the application of law. Com.
v. Decker, 698 A.2d 99, 100 (Pa. Super. 1997). In this case, there was ample evidence to support this court’s verdict.

In order to obtain a conviction for simple assault under 18 Pa. C.S.A. §2701(a)(1), the Commonwealth must prove beyond a rea-
sonable doubt that the defendant attempted to cause, or intentionally, knowingly or recklessly caused, bodily injury to another. 18
Pa. C.S.A. §2701(a)(1). To convict a defendant of harassment under 18 Pa. C.S.A. §2709(a), the Commonwealth has the burden of
proving beyond a reasonable doubt that the defendant struck, shoved, kicked or otherwise subjected a person to physical contact,
or attempted or threatened to do so, with the intent to harass, annoy or alarm the person. In the instant case, the trial court deter-
mined that the Defendant violated both statutes when he intentionally caused bodily injury to Ms. Payne by shoving and choking
her, with the intent to alarm her. The testimony in the case supports this court’s determination of guilt on both counts.

Looking at the individual elements of each crime reveals the sufficiency of the evidence. Ms. Payne’s testimony, which this court
believed after observing her demeanor on the stand and evaluating the consistency of her description of the events as well as her
possible motives, indicated that the Defendant attacked her, intentionally grabbing her by the arms, shoving her against a wall so
that she fell to the floor and placing his two (2) hands around her neck so as to choke or strangle her. (T.R. 10-15). These intention-
al acts caused Ms. Payne to suffer injuries, including bruises and red marks to her neck, bruises and red marks on her arms, sore-
ness of her throat and difficulty swallowing. (T.R. 17-18). These same facts satisfy the elements of a harassment charge in that they
demonstrate shoving Ms. Payne and subjecting her to physical contact to alarm her. Her testimony, if believed, is sufficient evi-
dence to sustain the Defendant’s conviction on both counts.



june 3 ,  2011 page 227

In many of his numerous matters complained of on appeal, the Defendant asserts that there was no evidence that Ms. Payne
suffered any bodily injury, and that it was the Defendant who suffered injured. (¶6, 16, 18, 30, 31, 32, 33, 34, 35, 36, 37, 40, 52, 54).
“Bodily injury” is defined as an impairment of physical condition or substantial pain. 18 Pa. C.S. §2301. In finding the Defendant
guilty of simple assault, this court concluded that Ms. Payne suffered bodily injuries to her arms and throat, as testified to by Ms.
Payne (T.R. 17-18) and confirmed by Officer DiMaria. (T.R. 30). An inability to comfortably swallow certainly constitutes an
impairment of one’s physical condition, and bruises are commonly considered to be painful. Certainly, Ms. Payne suffered suffi-
cient pain to require an over-the-counter analgesic, Advil. (T.R. 18). In addition, it must be remembered that the Commonwealth
does not need to establish that the victim actually suffered bodily injury for an assault conviction. Com. v. Richardson, 636 A.2d
1195, 1996 (Pa. Super. 1994). It is enough to establish an attempt to inflict bodily injury, which may be shown by the circumstances
of the altercation. Id. Clearly, the evidence was sufficient to support that Ms. Payne had suffered bodily injury, or that the
Defendant attempted to inflict bodily injury, as a result of Defendant’s intentional conduct of shoving and choking the victim.

As to the issue of the Defendant’s alleged injury, this court did not believe that it was inflicted by Ms. Payne during this alter-
cation. In fact, the testimony concerning the bite and the evidence of the bite itself are two (2) of the factors that led this court to
reject the Defendant’s version of this event, as testified to by his father, Dr. Just.

The Defendant’s allegation is that Ms. Payne bit him during the altercation (T.R. 95), and Dr. Just stated that he saw the bite
mark immediately upon entering the home. (T.R. 105). However, the allegation of the bite was never made to the Plum Police offi-
cers investigating this incident, and it was never shown to the responding officer. (This court must assume that the Defendant put
a shirt on sometime between the time when his father and the police arrived, given that the mark above his right armpit was clear-
ly visible to Dr. Just, but never mentioned by the investigating officer.) The Defendant and his father certainly pointed out to
Officer DiMaria damage to a tray table and the front door allegedly caused by Ms. Payne (T.R. 33), but they both neglected to iden-
tify the physical injury to the Defendant supposedly inflicted by Ms. Payne. Additionally, this court was able to view a picture of
the bite mark from a photo allegedly taken that day and admitted at trial over Commonwealth’s objection. Based on the court’s
common sense and experience, this is not a bite mark, which would be characterized by the presence of teeth marks, but rather
appears to be a sucking mark, commonly known as a “sucker bite.” (See Defense Exhibit “B”).

This court rejected the Defendant’s version of events because it did not find Dr. Just’s testimony to be credible. Dr. Just clear-
ly looks out for and protects his twenty-eight (28) year old son. He pays for his son’s house. (T.R. 99). He pays his son’s telephone
bills. (T.R, 91). He buys his son lunch at McDonald’s to make sure that he eats. (T.R. 92). Dr. Just commonly interfered in the rela-
tionship between his son and Ms. Payne. (T.R. 58-59, 85). In fact, on the day in question, Dr. Just testified to eleven (11) telephone
calls between himself and the Defendant between 7:00 a.m. and 3:20 p.m.. (T.R. 90). It was clear to this court that Dr. Just had rea-
son to embellish the true facts of the case to protect his beloved son.

Additionally, Dr. Just’s version of the incident is neither internally consistent nor consistent with Officer’s DiMaria’s observa-
tions and testimony. For example, there is the previously mentioned issue regarding the visibility of the alleged bite mark. If the
bite mark was visible with a shirt on, how could it have not been noticed by the police officer? If the Defendant had his shirt off
when his father arrived, there is no mention in Dr. Just’s meticulous timeline of the Defendant putting his shirt back on or retriev-
ing a new one by the time that the police arrived at the scene. The failure of either the Defendant or his father to mention this bite
mark, which would have confirmed the Defendant’s version of events, raised a huge question in this trier-of-fact’s mind about how
the mark was made.

This court further questioned Dr. Just’s timeline. Dr. Just indicated that he received a call from his son that a physical alterca-
tion had already taken place at 5:50 p.m., and that the defendant had already called the police regarding the incident. (T.R. 95-97).
However, Officer DiMaria testified that he was dispatched for the domestic situation at 6:01 p.m. (T.R. 24). It is hard to believe that
there was a delay of more than eleven (11) minutes between the 911 call and the dispatch of officers to a domestic incident.
Additionally, Dr. Just testified that he was on his way home to Murrysville and that he was twelve (12) to thirteen (13) minutes
away from the Defendant’s home when he received the 5:50 p.m. call. (T.R. 96-97). He further testified that he arrived at the home
and was able to calm the situation down and discuss it with both parties for at least five (5) to ten (10) minutes before the police
arrived. (T.R. 106). This is inconsistent with a dispatch of the police officer at 6:01 p.m. from a fairly close location, so close that
he did not find it necessary to activate his lights and siren. (T.R. 31-32). Additionally, Dr. Just’s version of the location of the par-
ties when the police officer arrived is inconsistent with Officer DiMaria’s testimony. Dr. Just indicated that he and Ms. Payne went
onto the porch when the police arrived (T.R. 106), but Officer DiMaria testified that there were three (3) persons already on the
porch, two (2) males and a female, when he arrived on scene. (T.R. 32).

The court also questioned Dr. Just’s credibility with regard to the telephone call received regarding this incident. Dr. Just indi-
cated that he was listening to the altercation on the phone during the 5:50 p.m. call, clearly insinuating that he heard almost the
entire confrontation, clearly placing the blame on Ms. Payne for yelling and arguing, and clearly stating that he did not hear the
Defendant strike Ms. Payne. (T.R. 95-98). However, it is just as clear from his testimony that he hung up the phone at some point
and was not privy to the entire incident. He was not an actual witness to the whole encounter, as he tried to convey through his
testimony. Dr. Just stated that he called the house when he arrived back there to let his son and Ms. Payne know that he was in
the driveway. (T.R. 98, lines 17-18; T.R. 99, lines 18-20). Had Dr. Just been on the phone the entire time, there would have been
no reason to call to announce his arrival. Despite having his cell phone records present during the trial, and despite the fact that
he used them during his testimony (T.R. 88-92), Dr. Just offered no support for the length of the call that he received from his
son at 5:50 p.m. In fact, when specifically questioned regarding the length of the call, Dr. Just indicated that he was “probably”
on the phone for nine (9) to ten (10) minutes of the twelve (12) minute drive. (T.R. 122-123) However, his estimation of the length
of time that he was off of the call varied from 30 seconds (T.R. 122, lines 12-16), to a minute or two (2) (T.R. 122, lines 21-24), to
two (2) to three (3) minutes. (T.R. 122, line 25, T.R. 123, lines 1-5). His testimony did not remain consistent within one (1) page
of recorded testimony.

Lastly, the only specifics that Dr. Just actually remembers from the cell phone call at 5:50 p.m. supports Ms. Payne’s testimo-
ny. Dr. Just testified that he heard Ms. Payne screaming, “Jordan, give me my phone, I want to call my dad”, and he heard the
Defendant refuse to give her the phone and refuse to let her call her father. (T.R. 97). This supports Ms. Payne’s testimony at trial,
as well as what she told Officer DiMaria at the scene, several days later and in her written statement. (See Commonwealth
Exhibit 1).

Ms. Payne was consistent in her version of the events of August 30, 2009. Despite the Defendant’s attempt to show inconsisten-
cies in Ms. Payne’s testimony by alleging that she returned inside the house before the police arrived (which is based on the sus-
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pect testimony of Dr. Just), that she kicked the door in (based on hearsay repeated by Dr. Just), that she had no injuries (based on
the suspect testimony of Dr. Just and contradicted by the investigating officer) and that she gave an address different than the one
where she resides (a common occurrence in domestic violence situations), this court found this witness to be believable, consis-
tent and credible.

This court believed the testimony of both the victim of the assault, Ms. Payne, and the investigating officer with respect to the
details of the incident on August 30, 2009, as well as the injuries suffered by Ms. Payne. This court did not find Dr. Just to be cred-
ible and found him to be highly biased in favor of his son, the Defendant. It is not error to reject the Defendant’s version of events.
It is not error to believe the Commonwealth’s witnesses instead of the witnesses presented by the Defendant. It is not error to weigh
the evidence against the Defendant. There was more than sufficient evidence beyond a reasonable doubt to convict the Defendant
of a violation of both 18 Pa. C.S.A. §2701 and §2709.

II. EVIDENTIARY RULINGS
A trial court’s rulings on evidentiary questions are controlled by the discretion of the trial court, and an appellate court will

reverse only for a clear abuse of that discretion. Com. v. Viera, 659 A.2d 1024, 1028 (Pa. Super. 1995). An abuse of discretion is not
merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment that is manifest-
ly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence on the record. Id. In reviewing a
trial court’s ruling on the admissibility of evidence, an appellate court’s standard of review is one of deference. Com. v. Hunzer,
868 A.2d 498, 510 (Pa. Super. 2005). It is well-established that the trial court has broad discretion in ruling on the parameters of
cross-examination, and those rulings will not be reversed absent a clear abuse of discretion or error of law. Com. v. Mullins, 665
A.2d 1275, 1277 (Pa. Super. 1995).

The Defendant takes issue with limitations that he believes were imposed on the testimony of the Defendant’s father, Dr. George
Just. Despite the Defendant’s protestations, Dr. Just testified extensively about his involvement with his son and Ms. Payne on
August 30, 2009 and his own version of what had occurred that day. (T.R. 75-123). This court overruled the Commonwealth’s objec-
tion to having Dr. Just testify at all and permitted him to testify about that day’s events. (T.R. 76).

The Defendant asserts that this court denied him the opportunity to explore Ms. Payne’s reputation for violent acts by limiting
his father’s testimony on this issue. Despite the Defendant’s assertion that the court did not permit testimony regarding the vic-
tim’s reputation for violent acts (Statement of Matters ¶ 55, 56), the Defendant never sought to introduce such reputation evidence.
Rather, he sought to introduce specific incidents of violent acts, which are admissible under Pa. R.E. 405. Specific instances of past
violent acts were, in fact, admitted through the testimony of Dr. Just, including an alleged bite and bruises inflicted by Ms. Payne
on the Defendant in April 2007, some two (2) years plus before the incident at issue (T.R. 80-85), other domestic disturbances that
the Defendant requested his father’s help to quell (T.R. 85-86), and the Defendant’s version of the incident at issue, including an
alleged bite inflicted by the victim. (T.R. 85-86). The court even permitted a photo of the alleged bite mark to be introduced by the
Defendant over the Commonwealth’s objection. (T. R. 107-110).

The Defendant asserts that the trial court did not permit him to introduce evidence to attack the credibility of the victim
(Statement of Matters ¶ 4), going so far as to say that this court suggested to jurors that the victim’s credibility was beyond chal-
lenge. (Statement of Matters ¶ 12). Not only is the Defendant wholly incorrect regarding his assertion that this court instructed
jurors in any way, as this was a non-jury trial. (T.R. 4-7), but his assertion that he was unable to challenge the victim’s credibility
is wrong. The Defendant challenged Ms. Payne’s credibility numerous times and in numerous ways. He asserted that she lied when
she indicated that she never returned inside the home in the face of a broken door (T.R. 52, 124) and Dr. Just’s statements to the
contrary. (T.R. 100). The Defendant asserted that the victim lied when she said that she went to the end of the driveway when the
responding police officer said that she was standing on the front porch. (T.R. 124). Defendant provided evidence of the victim
allegedly lying about not assaulting the Defendant when he introduced the photo of the bite mark. (T.R. 109). He challenged her
credibility about the existence of bruises (T.R. 125), about her actual residence (T.R. 65), about whether the Defendant went to
McDonald’s with his father (T.R. 50), about the reason that the argument started in the first place (T.R. 49), and obviously about
what happened around 6:00 p.m. on the date in question. The Defendant had ample opportunity to challenge Ms. Payne’s credibil-
ity, and he did so repeatedly throughout the non-jury trial of this matter.

It is well established that the credibility of a witness may be attacked by evidence in the form of reputation as to character. Pa.
R.E. 608(a). However, the character of a witness for truthfulness may not be attacked by cross-examination or extrinsic evidence
concerning specific instances of the witness’ conduct. Pa. R.E. 608(b). This limitation is supported by the courts because evidence
of bad conduct has limited probative value and injects collateral issues in to the trial. Com. v. Taylor, 381 A.2d 418 (Pa. 1977). To
the extent that Dr. Just was attempting to prove specific instances of conduct to attack Ms. Payne’s credibility, it was properly
excluded. Dr. Just made no attempt to testify solely to Ms. Payne’s reputation as to truthfulness.

The Defendant also asserts that the trial court erred by not allowing Dr. Just to testify regarding statements that Ms. Payne
made to him following the incident on August 30, 2009. (T.R. 103). The Defendant argued that Dr. Just’s testimony regarding his
conversation with Ms. Payne is admissible because it impeaches her prior testimony regarding this issue and is a prior inconsis-
tent statement. He also argued at trial that Ms. Payne’s statements to Dr. Just constituted an excited utterance. In his Statement of
Matters Complained of on Appeal, the Defendant also argues that Ms. Payne’s supposed statement to Dr. Just is admissible as a
present sense impression under Pa. R.E. 803(1), an admission of a party opponent under Pa. R.E. 803(25), or a statement of then
and there existing condition under Pa. R.E. 803(3).

A present sense impression is a statement describing or explaining an event or condition made while the declarant was perceiv-
ing the event or condition, or immediately thereafter. Pa. R.E. 803(1). The guarantee of reliability for a statement subject to the
present sense impression exception to the hearsay rule arises from the contemporaneousness with the observation or occurrence.
Com. v. Coleman, 326 A.2d 387, 389 (Pa. 1974). The observation must be made at the time of the event or so shortly thereafter that
it is unlikely that the declarant had the opportunity to form the purpose of misstating his observation. Com. v. Gray, 867 A.2d 560,
571 (Pa. Super. 2005). An excited utterance is a statement relating to a startling event or condition made while the declarant was
under the stress of excitement caused by the event or condition. Pa. R.E. 803(2). When assessing a statement offered as an excit-
ed utterance, the court must consider, among other things whether the statement was in narrative form, the elapsed time between
the startling event and the declaration, whether the declarant had an opportunity to speak with others and whether, in fact, she did
so. Com. v. Gray, 867 A.2d 560, 570 (Pa. Super. 2005).

Several factors in this case indicate that any statements made by Ms. Payne to Dr. Just after the occurrence of this incident
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would not fall into either the present sense impression or excited utterance exceptions to the hearsay rule. For example, Dr. Just
was not the first person that Ms. Payne talked to following the assault. Ms. Payne testified that she went to a neighbor’s house and
also called her father (T.R. 15-16) before Dr. Just arrived at the Defendant’s home. Any statements made to Dr. Just were not con-
temporaneous to the incident involving the Defendant and occurred after Ms. Payne had the opportunity to discuss the incidents
with others and perhaps form a reason to misstate the events. Additionally, there was no testimony offered by either Dr. Just or
Officer DiMaria to indicate that Ms. Payne was in an excited, agitated, or upset state when either of these witnesses arrived at the
scene. While defense counsel suggested that the police report indicated that Ms. Payne was very upset, the police report was not
admitted into evidence and the allegation that Ms. Payne was very upset was not confirmed by Officer DiMaria. (T.R. 25). These
facts make the excited utterance and present sense impression exceptions inapplicable here.

Furthermore, any statements allegedly made by Ms. Payne to Dr. Just regarding the attack would not fall into the hearsay
exception of then existing mental, emotional or physical condition. Pa. R.E. 803(3). Rule 803(3) provides that a statement of the
declarant’s then existing state of mind, emotion, sensation or physical condition, such as intent, plan, motive, design, mental feel-
ing, pain and bodily health is admissible despite being hearsay. Pa. R.E. 803(3). Clearly Ms. Payne’s statements did not relate to
her state of mind or her physical condition. A statement conveying facts that have already occurred does not fit within the gambit
of this exception.

In his Statement of Matters Complained of on Appeal, the Defendant makes several references to Ms. Payne as being a party in
this matter, instead of the victim, arguing that the statements may be admitted as an admission of a party opponent. (¶8, 11, 12).
However, it is well-established that the Commonwealth, represented by the District Attorney, is the party plaintiff in a criminal
prosecution and the victim/complainant is not considered to be a party to the proceeding. Com. v. Malloy, 450 A.2d 689, 693 (Pa.
Super. 1982). The victim acts only as a prosecuting witness. Id. As such, statements made by Ms. Payne would not fall within the
hearsay exception regarding admissions of a party opponent in Rule 803(25).

The Defendant’s assertion that this court erred because Dr. Just’s testimony regarding his conversation with Ms. Payne
impeached her prior testimony is also incorrect. During cross-examination, the Defendant’s attorney questioned Ms. Payne about
a conversation that she had with Dr. Just on the date of the incident regarding what occurred at the home. The testimony was as
follows:

Q: Were you in the house when Dr. Just arrived?

A: I don’t remember. I don’t think so.

Q: Did Dr. Just arrive before the police?

A: Within a couple of minutes.

Q: Before or after?

A: Before.

Q: And did you have a talk with Mr. Just?

A: He had asked me what happened.

(T. R. 52-53).

At no point did defense counsel ever ask Ms. Payne what she told Dr. Just regarding the incident, and she did not offer testimo-
ny in this regard. Ms. Payne’s only testimony regarding a conversation with Dr. Just following the incident was that he had asked
her what happened. Later in the trial, while on direct examination, Dr. Just engaged in a narrative regarding conversation that he
had with his son and Ms. Payne after the altercation had occurred. (T.R. 103-104). During the narrative, Dr. Just stated:

“So I turned to Angelina and I said, Ang, is that what happened? I said, you kicked in the door and you grabbed him and
hit him and bit him and hit him with the snack tray, she said, yeah ---” (T.R. 103)

The alleged statement of Ms. Payne to Dr. Just on the date of the incident, supposedly recounted at T.R. 103, was not a prior
inconsistent statement with regards to her trial testimony about her conversation with him because Ms. Payne’s only testimony
regarding her conversation with Dr. Just was that a conversation had occurred. (T.R. 52-53). No details of the conversation were
elicited during Ms. Payne’s testimony. Dr. Just’s version of the conversation cannot impeach a conversation not ever described by
the victim before the court.

If one broadens the scope of the supposed impeaching statement and considers Ms. Payne’s statement as a prior inconsistent
statement to all of the statements given by her to the police on three (3) occasions and to this court during her testimony, the state-
ment to Dr. Just still fails to be admissible as it lacks any indicia of trustworthiness. It was never recorded in any way, given under
oath or adopted by Ms. Payne. Pa. R.E. 803.1(1). In fact, Ms. Payne never acknowledged making the statement, and she was never
even given the opportunity on cross-examination to admit or deny making the statement.

Lastly, it should be noted that, despite all of the Defendant’s protestations to the contrary, the Defendant was able to present to
the court the supposed admission of Ms. Payne to Dr. Just. The Commonwealth’s objection to the testimony was placed after Dr.
Just testified that Ms. Payne agreed with the Defendant’s version of the events. This testimony was not stricken from the record.
(T.R. 103, lines 13-17). It was available for the court to consider, and this court did, in fact, consider the statement. The Defendant
presented Ms. Payne’s statement to Dr. Just and was not denied the opportunity to do so. It is not error for this court to disbelieve
Dr. Just’s testimony regarding the supposed admission. This court simply did not find Dr. Just to be a credible witness.

Lastly, even assuming that this court erred in limiting Dr. Just’s testimony regarding alleged statements made by the victim to
him, such a limitation was not an abuse of discretion and would not have changed the trial court’s verdict even if admitted into evi-
dence. Simply put, this court did not find Dr. Just’s testimony to be credible, as has been previously discussed. This court believes
that Dr. Just would say anything to protect his son. Additionally, an erroneous ruling by a trial court on an evidentiary issue does
not require the reviewing court to grant relief where the error was harmless. Com. v. Young, 748 A.2d 166, 193 (Pa. 1999). An error
will be deemed harmless where the appellate court concludes beyond a reasonable doubt that the error could not have contributed
to the verdict. Com. v. Chmiel, 889 A.2d 501, 529 (Pa. 2005).

Harmless error exists where: (1) the error did not prejudice the Defendant or the prejudice was de minimis; (2) the erroneous-
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ly admitted evidence was merely cumulative of other untainted evidence which was substantially similar to the erroneously admit-
ted evidence; or (3) the properly admitted and uncontradicted evidence of guilt was so overwhelming and the prejudicial effect of
the error was so insignificant by comparison that the error could not have contributed to the verdict. Com. v. Robinson, 721 A.2d
344, 350 (Pa. 1998). Any of these findings will support a conclusion of harmless error. Com. v. Chmiel, 889 A.2d 501, 529 (Pa. 2005).

Through the testimony of his father, the Defendant was essentially able to relay his version of events, without taking the stand
himself. Dr. Just testified extensively regarding the events of that day, as told to him by the Defendant. The Defendant was able to
challenge the victim’s testimony and credibility. The fact that this one statement of Ms. Payne was excluded was harmless error,
if error at all.

III. BURDEN OF PROOF
The Defendant alleges in paragraphs 2 and 60 of his Statement of Matters Complained of an Appeal that the trial court erred in

finding the Defendant guilty because it used a civil standard of proof rather than finding the Defendant guilty beyond a reason-
able doubt. This court is well aware of the burden of proof in a criminal case. The court analyzed the evidence under a reasonable
doubt standard. This court did not have reasonable doubt as to the Defendant’s guilt. In evaluating and weighing the evidence, this
court found the victim, Ms. Payne, and the responding officer to be credible.

Ms. Payne’s testimony regarding the events of August 30, 2009 was consistent with the statements she made to Officer DiMaria
on August 30 and September 4. Officer DiMaria observed bruising on Ms. Payne’s arms and neck, which was consistent with Ms.
Payne’s description of the Defendant’s attack on her. This court believed that the Defendant assaulted Ms. Payne and caused phys-
ical injury to her. This court did not find Dr. Just, the Defendant’s father, to be credible, and this court found Dr. Just to be a biased
witness in favor of his son. There was no reasonable doubt as to the Defendant’s guilt in this court’s estimation.

CONCLUSION
This Court carefully considered and weighed all of the testimony presented before it. This court resolved discrepancies in the

testimony and decided issues of credibility. Based on this work, the court concluded that the Defendant was guilty of simple assault
and harassment beyond a reasonable doubt. The evidence admitted at trial is more than sufficient to support this verdict. This
court correctly ruled on evidentiary issues, allowing the Defendant to challenge the credibility of the victim, allowing the
Defendant to present evidence of violent acts, and allowing the Defendant to present an alternative version of the incident that day.
Even if the court incorrectly ruled on the evidentiary issue of the victim’s supposed statement to the Defendant’s father, such error
was harmless.

This court’s verdict should be upheld.
BY THE COURT:
/s/Lazzara, J.

Date: April 5, 2011

Commonwealth of Pennsylvania v.
Wayne Griffin

Constructive Possession—Circumstantial Evidence—Excited Utterance

No. CC 90772009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—April 4, 2011.

OPINION
On May 17, 2010, following a non-jury trial Defendant, Wayne Griffin, was found guilty of a Violation of the Uniform Firearms

Act, specifically Persons Not to Possess a Firearm pursuant to 18 Pa.C.S. § 6105. The defendant was sentenced to a term of impris-
onment of 3 to 6 years, with a boot camp recommendation, to be followed by 2 years of probation. A timely appeal was filed on
September 13th, 2010.

In accordance with Rule 1925(b), the defendant filed a Concise Statement of Matters Complained of on Appeal which raised the
following issues:

A. The evidence presented at trial was insufficient as a matter of law to prove, beyond a reasonable doubt, the crime of
VUFA: Persons Not to Possess insofar as the Commonwealth failed to prove beyond a reasonable doubt that the Defendant
was in constructive possession of the rifle found underneath Ms. Lenier’s mattress.

B. That the Court erred, and abused its discretion, in admitting the hearsay testimony offered by Detective Lando as an
excited utterance, and that the Commonwealth cannot show that the error was harmless beyond a reasonable doubt.

FACTS
The facts of the case are as follows: Sergeant Jason Lando of the Pittsburgh Police testified that on February 5, 2009 he execut-

ed a search warrant on 5213 Stanton Avenue along with several other detectives due to suspicions of drug activities. (T.T. 9-11).1

After giving warning to the occupants of the dwelling that a search warrant was being served, hearing activity within the house,
and receiving no response, the police forcibly entered the residence. (T.T. 11). Inside they encountered Rhonda Leniear, who iden-
tified herself as the primary lessee or tenant, as well as 4 children. (T.T. 12). The occupants were sequestered in the living room,
and a thorough search of the house was conducted. (T.T. 12).

While searching Ms. Leniear’s bedroom, a member of the investigative team, Detective Hoffman, recovered a Ruger .22 caliber
rifle from between the mattress and box spring of her bed. (T.T. 31). Leniear appeared visibly shaken and stated that she had no
idea why there would be a rifle under her bed. (T.T. 20). While Sergeant Lando was searching the bedroom, a detective found sev-
eral pieces of indicia related to the Defendant, Wayne Griffin, as well as items of adult male clothing. (T.T. 12-13). The indicia
included two pieces of U.S. mail addressed to the defendant, as well as a letter sent from the Allegheny County Jail to a Mrs.
Griffin. All of these pieces of mail were sent to the address 5213 Stanton Avenue, Pittsburgh, PA. (T.T. 14-15).
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Griffin and Leniear were romantically involved in the past. (T.T. 39). Further, Griffin listed Leniear’s address as his own on a
subpoena bearing a stamp and raised seal from the Clerk of Courts. (T.T. 41). After a period of surveillance, Griffin was appre-
hended briefly after exiting 5213 Stanton Avenue on April 15th, 2009. (T.T. 21).

DEFENDANT’S CLAIMS OF ERROR
In order to establish a prima facie case of Persons Not to Posses Firearms, the Commonwealth must prove that a person was in

possession of a firearm and had a prior conviction of an offense listed in 18 Pa.C.S. section 6105(b). Com. v. Williams, 911 A.2d 548
(PA Super. 2006).

Wayne Griffin, at OTN G 066502-2, was convicted in May of 1999 of two counts of felony drug violations and at OTN G 069857-
4, of firearm violations in August of 2009. For the purposes of 18 Pa.C.S. § 6105(b), Griffin is a person who is not to possess firearms
in the Commonwealth. With this component of VUFA: Persons not to Possess satisfied, the second element of the crime, Griffin’s
possession of a firearm, must be proved.

(a.) The Defendant’s first claim of error concerns the sufficiency of the evidence to prove Griffin’s constructive possession of the
rifle. Although the rifle was not found on or about Griffin’s person, the evidence presented by the Commonwealth creates a strong
inference that Griffin was in constructive possession of the firearm. The Commonwealth may establish that the defendant had con-
structive possession of the firearm if actual possession by physical control cannot be proven.

“[The] Supreme Court has defined constructive possession as the power to control the contraband and the intent to exer-
cise control. Constructive possession can be proven by circumstantial evidence and the requisite knowledge and intent
may be inferred from examination of the totality of the circumstances.”

Commonwealth v. Clark, 746 A.2d 1128, 1136 (Pa.Super.2000)

Circumstantial evidence may suffice as proof of guilt of the constructive possession of contraband “so long as the inferences
arising therefrom prove the fact in question beyond a reasonable doubt.” Commonwealth v. Littlejohn, 250 A.2d 811, 818 (Pa. 1969). 

The Defendant contends that the indicia found at 5213 Stanton Avenue proves little more than an association with Ms. Lenier
and not constructive possession of the firearm found in her bedroom. However, it is not necessary that each piece of circumstan-
tial evidence establish the guilt of the accused beyond a reasonable doubt, but only that they do so when combined in their totali-
ty. Commonwealth v. Petrisko, 275 A.2d 46 (Pa. 1971). The Superior Court stated:

“Individually, the circumstances may not be decisive; but, in combination, they may justify an inference that the accused
had both the power to control and the intent to exercise that control, which is required to prove constructive possession.”

Commonwealth v. Decampli 364 A.2d 454, 456 (Pa. Super. 1976)

In Commonwealth v. Keefer, the Superior Court held that Western Union receipts bearing appellee’s name found in a bedroom
were sufficient indicia of ownership to support an inference of constructive possession of drugs also found within the bedroom. 487
A.2d 915, (Pa. Super.1985). In Commonwealth v. Gilchrist, mail delivered to an appellee at a particular address was sufficient to
establish that appellee, “was more than a mere guest in the apartment.” 386 A.2d 603, 605 (Pa.Super.1978).

The location in which the indicia was discovered, the presence of male clothing, and the admission of Leniear that she had car-
ried on a romantic relationship with Griffin at some undisclosed time in the past indicate that Griffin had access to the bedroom
at some time. This evidence, taken in concert with the fact that Griffin was apprehended while exiting the 5213 residence, as well
as the signed subpoena of 5/17/2010 in which Griffin listed his address as 5213 Stanton Avenue create a strong inference that
Griffin was staying in the bedroom of Liniear at the time the rifle was recovered or at the very least had access and control over
the room.

There is a strong suggestion that Liniear was not in possession of the rifle, due to her exited utterance to the detectives at the
time it was found. This indicates that Griffin was the only other individual who had sufficient control of the bedroom to hide it in
the location where it was recovered. The Superior Court in Commonwealth v. Gilchrist stated that, “An accused may be charged
with the knowledge of the location of the contraband, which is essential to the proof of an intent to exercise control, if the contra-
band is found in places peculiarly within the control of the accused.” 386 A.2d at 605.

In their totality, the pieces of circumstantial evidence in this case show that Wayne Griffin had sufficient control over the bed-
room of Ms. Liniear to hide the rifle there. The evidence satisfies beyond a shadow of a doubt that Griffin, as a convicted felon who
was not to possess firearms, had constructive possession of the rifle.

(b.) The Defendant’s second claim of error attacks one of the links in the chain of evidence that would prove his guilt, the excited
utterance of Ms. Linear indicating that she had no knowledge of the rifle’s presence in her bedroom and exercised no control over
it in either the past or present. The Supreme Court of Pennsylvania has consistently defined an “excited utterance” as being:

A spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused
by some unexpected and shocking occurrence, which that person has just participated in or closely witnessed, and made
in reference to some phase of that occurrence which he perceived, and this declaration must be made so near the occuer-
rence both in time and place as to exclude the likelihood of its having emanated in whole or in part from his reflective
faculties.

Allen v. Mack, 328 A.2d 783, 784 (1942)

The remark made by Ms. Liniear bears all of the hallmarks of an excited utterance as defined by the PA Supreme Court and PA
Rule of Evidence 803. She witnessed the forcible entry of her home and the subsequent discovery of a deadly weapon within her
bedroom. Startled, and in the grip of an overpowering emotion, she declared that the discovery of the gun shocked her and that she
had no prior knowledge of its existence within her home. She made this statement near enough to the discovery of the firearm to
preclude her from fabricating a statement to serve her own ends.

The Defendant argues that Ms. Liniear’s availability to testify should have precluded the admission of the excited utterance.
The Defendant, however, fails to recognize the fact that an excited utterance is admissible as evidence in the Commonwealth in
spite of the fact that a witness is available to testify. 225 Pa. Code § 803. Ms Liniear had ample time to modify her construction of
the facts prior to trial, but the excited utterance that she made on February 5, 2009 was spontaneous. For this reason it carries more
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probative value than her inconsistent, in-court testimony. The fact that the utterance deflects blame away from Ms. Liniear, and
may be construed as self-serving, does not alter its admissibility. See Commonwealth v. Freeman, 441 A.2d 1327, 1332 (Pa. Super.
1982).

The evidence proving the Defendant’s constructive possession of the rifle was properly admitted, and when taken together en
toto proves beyond a reasonable doubt that he had constructive possession of the weapon. An important component of this chain
of evidence, Ms. Liniear’s excited utterance, was properly admitted into evidence and strengthens the inference that Wayne Griffin
guilty beyond a reasonable doubt of VUFA: Persons not to Possess a Firearm.

BY THE COURT:
/s/Zottola, J.

1 T.T. denotes Trial Transcript Page Number.
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Allegheny Energy Supply Company, LLC, and Monongahela Power Company v.
Wolf Run Mining Company, f/k/a Anker West Virginia Mining Company, Inc.,

Hunter Ridge Holdings, Inc., f/k/a Anker Coal Group, Inc. and International Coal Group, Inc.
Output Contract—Force Majeure—Commercial Impracticability—UCC s. 2-615

No. GD 06-30514. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—May 2, 2011.

MEMORANDUM AND VERDICT
On February 17, 2005, Allegheny Energy Supply Company, LLC and Monongahela Power Company entered into a contract with

Anker West Virginia Mining Company, Inc. Plaintiff Allegheny agreed to purchase approximately 20 million tons of coal from
Defendant Anker to be delivered to Allegheny’s Harrison Power Stations. Shortly after the execution of this agreement the vari-
ous Anker entities were acquired by International Coal Group. Allegheny and Monongahela will be referred to as Plaintiffs and the
Anker and International Coal Group, Inc. entities will be referred to as Defendants.

The Coal Sales Agreement called for Plaintiffs to purchase all of the coal produced from the proposed Sycamore 2 mine. The
agreement characterized the contract as a “life of the mine contract” and estimated that the mine contained not less than 20 mil-
lion tons. Defendants agreed to deliver the actual production from the mine during 2005. This production was estimated to be
500,000 tons. For 2006, the defendants agreed to deliver 150,000 tons per month beginning on October 1, 2006. Beginning in
January 2007 through the expiration of the contract, Defendants were obligated to deliver coal to Plaintiffs at a rate of 1.8 million
tons per year until the reserve of not less than 20 million tons was exhausted. The evidence clearly establishes that Defendants
never met these contract obligations.

Defendants have contended that their performance under the Coal Sales Agreement is excused under the force majeure provi-
sion of the Coal Sales Agreement and the doctrine of commercial impracticability. Several days of testimony were dedicated to the
difficulties experienced at the Sycamore 2 mine.

The Coal Sales Agreement defines a force majeure condition as:

13.0 FORCE MAJEURE

13.1 As used herein, “force majeure” means any causes or circumstances beyond the reasonable control and without fault
or negligence of the party affected thereby or of its subcontractors or carriers, such as, acts of God, governmental regu-
lation, war, acts of terrorism, weather, floods, fires, accidents, strikes, major breakdowns of equipment, shortages of car-
rier’s equipment, accidents of navigation, interruptions to transportation, embargoes, order of civil or military authority,
or other causes, whether of the same or different nature, existing or future, foreseen or unforeseeable, which wholly or
partly prevent the mining, processing, shipment and/or loading of the coal by Seller, or the receiving, transporting and/or
delivery of the coal by any carrier, or the accepting, utilizing and/or unloading of the coal by Buyer, but specifically
excluding economic factors alone.

Based upon this definition, Defendants would be excused from performance under the Coal Sales Agreement if they established
that the causes or circumstances claimed to constitute force majeure were not based on economic factors alone. Defendants must
also prove that the causes and circumstances were beyond the defendants’ reasonable control and that they occurred without the
Defendants’ fault or negligence.

Defendants officially notified Allegheny Energy of the existence of force majeure conditions in a letter dated August 25, 2006.
This letter listed three conditions that created the force majeure circumstances. They were: (1) Roof conditions; (2) the presence
of an abundance of gas wells; and (3) a change in the enforcement of regulations relating to mining in the vicinity of gas wells. In
order to evaluate the claims of the August 25, 2006 letter, it is necessary to examine the events that took place between early 2005
and August 25, 2006.

The evidence establishes that Defendants were apprised of the severity of the gas well problem even before they entered into
the February 17, 2001 contract. The memos sent by Gary M. Hartsog, of Alpha Engineering (a consultant hired by Anker) on
January 24, 2005 and revised and re-sent on April 18, 2005 clearly list the large number of abandoned gas wells in the reserve and
the difficulty in finding them. There was some speculation that the recipient of the January 24, 2005 memo (Dick Beauchamp of
Anker) may not have received the memo. This was rebutted by the testimony that spelled out the means of delivery and a response
by Beauchamp to the January 24, 2005 memo. Clearly Defendants were on notice of the severity of the problem and took less than
aggressive action to solve the problem.

The fact that later well searches were highly successful indicates that the gas well problem was not beyond Defendants’ rea-
sonable control and that the serious problem occurred because of Defendants’ fault or negligence. The issue of roof conditions also
fails as a force majeure condition. Evidence clearly establishes that the failed roof conditions were caused by poor mining equip-
ment. Inexperienced miners using unsuitable equipment contributed to the roof failures. The inconsistency of the Pittsburgh Seam
of coal was also a known factor. Again, the fact that mining subsequent to the August 25, 2006 notice was successful and absent
roof problems supports this finding. The Defendants hired Dave Maynard to operate the mine when it reopened in 2007. The roof
conditions, once offered as a force majeure condition, have been resolved by better mining practices.

Finally, the Defendants letter of August 25, 2006 lists a change in enforcement regulations relating to mining in the vicini-
ty of gas wells. There is no evidence of any regulatory change with regard to mining near gas wells. Evidence indicates that
MSHA always required documentation of how searches for gas wells were conducted. Nothing in this record indicates any
change from that position from the time of the Hartsog Memos (January-April 2005) until the force majeure letter of August
25, 2006). Defendants were apprised of the gas well problem and the regulatory climate long before the gas well was breached
in June of 2006.

Finally, Defendants assert a defense of commercial impracticability under §2-615 of the Uniform Commercial Code. W.Va Code
§46-2-615. This defense is not available to Defendants because the Coal Sales Agreement specifically delineates the excuses for
non-performance in a force majeure provision. In a prior ruling on Summary Judgment Motion, a fellow member of this Court
described the force majeure provision of the Coal Sales Agreement as a “comprehensive description of events that excuse perform-
ance.” The force majeure provision prohibits an excuse for non-performance based on economic considerations alone. Therefore,
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the parties have agreed to assumption of greater liability. Because they have agreed to a comprehensive description of events that
excuse performance, the defenses under §2-615 of the UCC are not available to either party.

The defendants have breached the Coal Sales Agreement of February 17, 2005. The breach has not been caused by Force
Majeure as defined by Section 13.0 of the February 17, 2005 Coal Sales Agreement. Furthermore, the defenses under §2-615 of the
UCC are not available to them. The Court must now calculate the damages owed for the breach of this Coal Sales Agreement.

The Coal Sales Agreement states:

1.0 Term and Quantity

1.1 The term of this Agreement (the “Term”) shall be the period commencing on the date hereof (February 17, 2005)
and ending on the date of exhaustion of the Reserve Commitment (as hereinafter defined)(the “Expiration Date”).

It would appear from the terms of Paragraph 1.1 that the term of the contract is open ended and only ends when the reserve
commitment is exhausted. This is the theory that Defendants advance. In fact, Defendants’ expert projected continued mining of
Sycamore 2 into the year 2031.

However, Paragraph 1.2 sets forth Annual Base Amounts of production from the Reserve. The schedule begins in 2005 and
under the minimum production rates set forth, the Reserve is to be exhausted in 2015. The Defendants were contractually obligat-
ed to produce not less than 1,800,000 tons of coal from 2007 until the reserve would be exhausted in 2015. Therefore, the parties
never contemplated the extension of this Agreement beyond 2015.

There has been conflicting testimony as to the remaining size of the Reserve Obligation. Experts for both parties have given
estimates of 12.526 million tons or 15.409 million tons. I find the evidence to support a finding that 15.4 million tons are left in
the reserve.

The Plaintiffs’ damages can be divided into the following categories:

(1) Past damages under §1.2;
(2) Prejudgment interest on past damages under §1.2;
(3) Past damages under §1.3;
(4) Prejudgment interest under §1.3;
(5) Future damages.

The Coal Sales Agreement called for any shortfall from the Sycamore 1 agreement was to be delivered from the Sycamore 2
mine at Sycamore 1 prices. This shortfall was set at 296,197 tons. Plaintiffs were billed at the Sycamore 2 rates for this tonnage
and suffered damages in the amount of $2,046,737. Plaintiffs are also entitled to Prejudgment Interest in an amount of $409,796.

The Coal Sales Agreement calls for specific tonnage to be delivered beginning in October 2006 until the coal reserve is exhaust-
ed. From October 2006 until the time of trial (December 31, 2010) Defendants were obligated to deliver 7,201,260 tons of coal. Their
actual delivery was 1,201,632 tons of coal. The nearly 6,000,000 ton shortfall caused Plaintiffs to purchase replacement coal in the
open market. Their additional expense of $11,304,332 including interest are proper damages. Arguments that Plaintiffs’ conduct
in seeking cover coal was not in good faith or failed to mitigate their damages, are not persuasive. They acted reasonably in the
face of Defendants’ unexcused breach.

Finally, the record reflects that Defendants are producing 480,000 tons of coal per year. They anticipate that a second section
will be brought into production. Defendants argue that production will reach 960,000 tons in 2014. A review of the record, partic-
ularly the string of e-mails dated August 10, 2006 (Plaintiffs’ Exhibit 521), and the conduct of Defendants’ officers and employees,
establishes that Defendants have no intention of increasing production at Sycamore 2. Further e-mails in the Fall of 2006 show the
Defendant’s decision makers had no interest in re-opening Sycamore 2 unless economic conditions were at least break even (see
Plaintiffs’ Exhibits 65 and 66)

The Coal Sales Agreement calls for deliveries to be completed in 2015. Because of the ambiguity of Defendant’s intention to per-
form under the Agreement, Plaintiffs were justified in not covering the future shortfalls in 2006. However, at the time of trial, it
was obvious that Defendants would never produce 1,800,000 tons of coal per year from Sycamore 2. Therefore, it is reasonable to
use the price of coal at the time of trial, $53 per ton. The difference between the contract price (36.50) and the market price ($53)
creates $90,343,028 in future damages.

VERDICT
AND NOW, this 2nd day of May, 2011, at the conclusion of a bench trial before this Court and after a review of the exhibits and

briefs of all parties, this Court finds as follows:

1. The evidence fails to establish Force Majeure causes or circumstances as set forth in Paragraph 13 of the Coal Sales
Agreement of February 17, 2005;

2. The defense of commercial impracticability is not available to the Defendants because:

a) The supervening events were foreseeable at the time of the execution of the Coal Sales Agreement and;

b) the parties, by mutual agreement, specifically excluded economic factors alone as a force majeure circumstance;

3. The defendants have breached the Coal Sales Agreement of February 17, 2005 and therefore, the Defendants are liable
to Plaintiffs for the following damages:

a) Past damages §1.2 Sycamore 2 and prejudgment interest $ 11,304,332

b) Past damages §1.3 Sycamore 1 and prejudgment interest 2,456,533

c) Future damages 90,343,028

Total Damages and Interest $104,103,893

BY THE COURT:
/s/James, J.
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Kazaam, LLC and Ronald Dulak v.
Colaizzi Law Firm, P.C. and Robert J. Colaizzi

Limited Liability Company—Dissolution—Standing—Professional Negligence—Attorney-client Relationship

No. GD 10-13297. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—May 4, 2011.

MEMORANDUM IN SUPPORT OF ORDER
Defendants have filed Preliminary Objections, which raise issues in the nature of questions of fact, to Plaintiffs’

Complaint, which alleges professional negligence by Defendants. For the reasons set forth below, we find the objections must
be sustained for the most part, overruled as to a relatively minor aspect, and the case transferred to the arbitration section
for further proceedings.

The primary preliminary issue in the case is whether Plaintiff LLC has standing to bring the action. It is undisputed that the
LLC’s status with the State of Incorporation, West Virginia, at the time of filing the captioned action and to-date, is “administra-
tively dissolved.” It had been administratively dissolved in August 2007, prior to Mr. Dulak’s purchasing his interest in it and
prior to the acts of Defendants’ negligence alleged in the Complaint. An admittedly unsuccessful attempt by Plaintiff Dulak to
reinstate the LLC to active status was made prior to the events in the underlying case which gave rise to the instant legal mal-
practice action.

A second preliminary issue is whether Mr. Dulak, who acquired the LLC and who allegedly retained Defendants to represent
the LLC, has standing to enforce the LLC’s claims and whether he also has his own causes of action against Defendants because,
as an owner, he lost money when a default judgment against the LLC was entered in the underlying West Virginia lawsuit, which
involved a commercial lease dispute over rent due by the LLC to its landlord, Mark Christopher, Inc. (“MCI”). Mr. Dulak (with oth-
ers not parties to this action) was a guarantor of the payments due under the LLC’s lease.

The facts pled against Defendants related to Plaintiffs’ standing are stated in paragraphs 1-24 of the Complaint and are fully
quoted (except where noted) below:

1. Plaintiff Kazaam, LLC (“Kazaam”) is a West Virginia limited liability company formerly doing business in premises
located at 508 Thirty-Seventh Street, Parkersburg, West Virginia 26104 (the “Business Premises”). Kazaam operated an
indoor recreational facility including an arcade and snack bar.

2. Plaintiff Ronald Dulak (“Dulak”) is an adult individual residing in Allegheny County, Pennsylvania.

3. Defendant Robert J. Colaizzi is an adult individual engaged in the practice of law under the business name of Colaizzi
Law Firm, P.C., a Pennsylvania corporation with offices located at 1016 Greentree Road, Suite 110, Pittsburgh, PA 15220,
hereinafter referred to as Defendant.

4. In or about 1997, Dulak retained Defendant to represent him in a divorce proceeding.

5. From 1997 through September 2008, Dulak periodically sought advice and consultation from Defendant regarding
various legal matters.

6. On or about March 28, 2006, Kazaam entered into a Lease with Mark Christopher, Inc. (“MCI”) for the lease of the
Business Premises. Dulak executed the Lease as a member of Kazaam and along with other members of Kazaam signed
a “Personal Guarantees” under which they guaranteed Kazaam’s performance and obligations under the Lease.
Defendant reviewed the Lease on behalf of Dulak prior to its execution.

7. In or about December 2007, Dulak entered into an agreement with the other members of Kazaam whereby he agreed
to purchase their membership interests in Kazaam. Dulak advised MCI that the new members of Kazaam would be Dulak
and Holly Jesih (“Jesih”) and that the existing guarantors should be removed from the Lease.

8. To the best of Dulak’s recollection and belief, prior to entering into an agreement to purchase the interests of the other
Kazaam members, the agreement was reviewed by Defendant for Dulak.

9. In or about December 2007, because Defendant was performing legal services for Dulak, Dulak entered into an agree-
ment with Defendant whereby Dulak agreed to make monthly payments to Defendant.

10. In or about December 2007, Dulak and MCI entered into an oral modification of the Lease pursuant to which the
monthly rental payment was reduced from $5,000.00 a month to $3,000.00 per month pending the negotiation of a new
lease for the Business Premises between Dulak and MCI.

11. In or about May 2008, Kazaam and Dulak raised allegations against each other regarding breaches of the Lease.

12. In or about May 2008, Defendant was representing Dulak in litigation pending in the Court of Common Pleas of
Allegheny County, as well as in a dispute between Dulak and his former business partner.

13. Throughout May and early June 2008, Dulak had meetings and discussions with Defendant regarding the issues with
MCI and proposed the modifications to the Lease.

14. On or about June 10, 2008, Andrew C. Woofter III, PLLC (“Woofter”), as counsel for MCI, sent a letter addressed to
“Ronald Dulak c/o Robert Colaizzi Esquire, 1016 Greentree road #110, Pittsburgh, PA 15220” identifying certain alleged
breaches in the Lease and, inter alia, advising the proposed acceleration and termination of the Lease.

15. Based upon e-mail communications, Plaintiffs are of the information and belief that either on or prior to June 18, 2008,
Defendant spoke with Woofter on behalf of Dulak and/or Kazaam regarding the Lease dispute.

16. On or about June 25, 2008, MCI filed a Complaint in the Circuit Court of Wood County, West Virginia against Kazaam,
Dulak and the former members of Kazaam who were also guarantors of the Lease. The Complaint alleged breaches under
the Lease and sought damages in the amount of $118,229.28 against Dulak and Kazaam as well as for the possession of
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the Business Premises and ejectment of Kazaam therefrom.

17. On or about July 2008, Dulak received a copy of the Complaint from one of the guarantors who was also a named
defendant in the Complaint.

18. On or about July 1, 2008, Dulak delivered copies of the Complaint to Defendant at his offices. Dulak inquired as to
his options. Defendant suggested a conference call to Woofter at which time Defendant, Dulak and Woofter engaged in
a conference call. Dulak expressed his desire to have a face-to-face meeting with the principals of MCI. Woofter advised
that his client was on vacation but that he would speak with him.

19. During the course of the meeting on July 1, 2008, Defendant reaffirmed his ability to represent Dulak in the litigation
pending in West Virginia.

20. By letter dated July 3, 2008 from Woofter to Defendant, Woofter indicated, inter alia, that MCI was willing to meet
face-to-face with Dulak to discuss the Lease issues on the condition that Dulak produce in excess of $6,000.00. [Reference
to exhibit omitted.]

21. By letter dated July 14, 2008, Defendants mailed a copy of the Woofter July 3, 2008 letter to Dulak. [Reference to
exhibit omitted.]

22. The Summons which accompanied the Complaint provided that in order to prevent a judgment by default for the relief
demanded in the Complaint, an answer was required to be served within 30 days from the date of service.

23. In or about mid July 2008, Jesih called the offices of Defendant to confirm that Defendant could represent Dulak and
Kazaam in West Virginia. At the time Jesih was residing in West Virginia and managing Kazaam. She specifically inquired
as to whether Kazaam and Dulak should obtain counsel in West Virginia. Jesih was advised by Andrea Colaizzi,
Defendants’ legal assistant and Secretary/Treasurer of Colaizzi Law Firm, P.C., that Defendant could represent Dulak and
Kazaam in West Virginia and was able to do so on the same basis as Defendant was representing a family member.

24. Plaintiffs are of the belief that on or before July 22, 2008, Defendant confirmed to Woofter that he did in fact repre-
sent Dulak and Kazaam relative to the Complaint filed in West Virginia.

The balance of the Complaint sets forth the negligent conduct of Defendants that caused a default judgment to be entered by MCI
in West Virginia against both the LLC and Dulak for the unpaid and accelerated rents as well as for possession of the LLC’s busi-
ness premises. The resultant harm to the LLC is said to be the premature loss of the leased premises which were essential to the
LLC’s business, which then closed. The resultant harm alleged to Dulak is threefold, first, the expense of a West Virginia lawyer
to open the default judgment, second, the cost to him as a guarantor of the LLC’s debt, and third the loss of his substantial invest-
ment in the LLC. He quantifies those losses as follows:

• The loss of his initial investment in the LLC, $345,000. (¶42.)

• The loss of income and annual net profit of $32,000 per year. (¶43.)

• The cost to Dulak of resolving the West Virginia litigation, $30,000. (¶44.)

• The cost to Dulak related to setting aside the West Virginia default judgment, $9,000. (¶45.)

We conclude that the objection must be overruled as to the monies allegedly expended by Dulak himself, $9,000 in legal fees for
setting aside the default judgment. However, as to the $30,000 to settle the West Virginia litigation, Plaintiffs have not pled that the
LLC did not owe the rents at issue nor have they pled how they would have won the underlying suit against them by MCI if
Defendants had not been negligent. The objection to the $30,000 claim must be sustained. As to the other damages asserted, it is
not clear that Mr. Dulak, as an individual, is entitled to recover either his $345,000 investment or his lost income and net profit
from the LLC. We will discuss this issue later herein.

Plaintiff agrees that there are no other material facts that would be stated in an amended complaint so no leave to amend has
been sought. The Complaint contains two counts, Negligence and Breach of Contract. We first note that Plaintiff has not pled (and
cannot plead) sufficient facts to show there was actually an express written agreement that the Defendants would represent
either the LLC, Mr. Dulak, or both in the underlying action in West Virginia. However, taking the facts in the light most favorable
to Mr. Dulak, there may have been an oral understanding that Defendants would represent Mr. Dulak and Kazaam in the West
Virginia case. Nevertheless, the gist of this action is clearly in tort, for negligence, so the objection to Count II, Breach of Contract,
must be sustained.

Turning to Count I, Negligence, the question becomes whether the long-standing attorney-client relationship between Mr. Dulak
and Mr. Colaizzi gave rise to a duty in Mr. Colaizzi to let Mr. Dulak know that no extension was granted and that a response to the
West Virginia Complaint had to be filed by the original due date. We think Mr. Dulak as an individual has stated a claim for pro-
fessional negligence that may have resulted in unnecessary costs to him personally of $9,000. Count I requires an Answer from
Defendants as to that portion of Dulak’s claim.

Turning to the LLC’s claim for Negligence, the issue is whether it has standing to bring the instant suit. Since its legal status
was “administratively dissolved,” we must sustain that objection. See Information Systems Services, Inc. v. Platt, 598 Pa. 78, 953
A.2d 1244 (2008).

We now turn to the question of Dulak’s right to bring the instant action for the LLC’s loss of income (because it lost its physi-
cal location) and the resultant net profit it would have earned of $32,000 annually, as well as the ability of the LLC to repay Mr.
Dulak his initial investment of $345,000.

There appears to be little law on this subject as far as LLCs are concerned. We have assumed that Mr. Dulak’s standing as to
that other harm claimed may depend on whether the law of shareholders derivative-type actions provides guidance for the LLC’s
members/shareholders. If so, there is also the issue of whether a shareholder in a corporation that was “admittedly dissolved” has
his or her own right to proceed. It seems clear that is not possible. There is no law to support Mr. Dulak’s individual action for
claims that would belong to the LLC.

See Order filed herewith.
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BY THE COURT:
/s/Friedman, J.

DATED: May 4, 2011
ORDER OF COURT

AND NOW, to-wit, this 4th day of May 2011, the Preliminary Objections of Defendants are hereby SUSTAINED in part and
OVERRULED in part. The objection to Mr. Dulak’s claim for $9,000 in counsel fees to open the West Virginia default judgment is
OVERRULED. The remaining objections are SUSTAINED, and all other claims are DISMISSED with prejudice. The case is trans-
ferred to the arbitration section of this Court for further proceedings, limited to the $9,000 claim only.

BY THE COURT:
/s/Friedman, J.

Locher Contracting Co., Inc. v.
Greg A. Mihalko and Mary Ann S. Mihalko

Home Improvement Contract—Price—Industry Custom for Modifications to Contract—Interest

No. AR 09-13052. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—May 19, 2011.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
Plaintiff has sued Defendants for their failure to pay the balance allegedly due under a written contract, an oral modification

thereto, and a subsequent oral agreement for other work, all involving the application of a stucco-like product, first to the exteri-
or of an addition (“the Addition”) to Defendants’ residence and, later, to the exterior of an existing sunroom (“the Sunroom”).
Defendants admit owing $672.80 but say that Plaintiff refused to agree to accept that amount when they offered to send it to him.
Mr. Mihalko, who was more involved than his wife in the events in dispute, testified that Plaintiff later also refused a greater
amount offered in settlement. We mention this only to show that there was an equivalent of a tender of the admitted amount, and
therefore conclude that no interest is due on the $672.80 amount even though that is still unpaid as of the date of trial.

As to the main part of the dispute between the parties, we make the following findings of fact and conclusions of law:

FINDINGS OF FACT

1. Plaintiff and its sole witness, Walter Locher, have been in the residential interior and exterior plastering and stucco
business for more than 50 years.

2. Defendant Greg A. Mihalko has been in the general contracting business for more than 20 years, and had spent roughly
an additional five years before that as a doors and windows sub-contractor.

3. During the course of the 20 years or so prior to the events in question, Mr. Locher and Mr. Mihalko had worked together
on several occasions, on jobs for other people.

4. Until the events that led to the instant litigation, each regarded the other at least as a competent workman and a reliable
individual.

5. In August 2005, the Mihalkos decided to go ahead with the Addition to their home, after at least a few years of planning.

6. Mr. Mihalko had previously had plans drawn for the project by an architect.

7. After reviewing the scope of work, Mr. Locher sent Mr. Mihalko a Proposal on or about August 20, 2005 setting forth
the work he would do and the cost of that work, a fixed price of $7,925, to be paid in full upon completion of the Addition.

8. Mr. Mihalko orally accepted the Proposal at some point and then accepted it in writing by signing the Proposal on
October 9, 2005; the work began shortly thereafter.

9. At the time he signed the Proposal, in Mr. Locher’s presence, Mr. Mihalko made one change to the work, adding the
prep work and lathing for the stucco which Mr. Locher had originally excluded from the contract.

10. Mr. Locher agreed to do the prep work and lathing for the stucco on the Addition.

11. In retrospect, this is the point where the two men began to misunderstand each other and to miscommunicate or fail
to communicate with each other.

12. Although Mr. Locher agreed to do the prep work and lathing for the stucco, he did not inform Mr. Mihalko that this
would almost double the price he would charge.

13. Mr. Mihalko assumed there would be some additional charge but had no idea that Mr. Locher intended to charge him
virtually double the original bid.

14. Mr. Locher testified (in the rebuttal phase of the trial) that he believed that as soon as Mr. Mihalko changed one
term of the original written contract, the prep work and lathing, the written contract “automatically” became a time
and materials contract.

15. Since Mr. Locher believed this change was automatic, he admits not saying anything about time and materials nor
about the virtual doubling of the price to Mr. Mihalko.
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16. Mr. Locher based his understanding on a supposed custom among contractors that time and materials was the way
the modified contract would now be regarded. There is no evidence aside from Mr. Locher’s stated belief to support the
existence of such a custom.

17. Mr. Locher forgot that in this particular project the person he was dealing with was a homeowner, albeit one familiar
with the construction industry.

18. Mr. Mihalko was acting on behalf of his wife with her consent; it was her mother who had given them an unstated but
significant-to-them amount of money so they could do the project.

19. Mr. Mihalko would reasonably have expected that exceptional costs would be brought to his attention before they were
incurred, not after.

20. The first time Mr. Mihalko could have known of the doubling of the cost of the Addition, based on Plaintiff ’s evidence
of a bill Mr. Mihalko himself denies ever seeing at the time it was supposedly sent, was late November 2005, after the
work on the Addition had been completed.

21. After the Addition had been completed, Mr. Locher and both Mr. and Mrs. Mihalko discussed having Plaintiff put new
stucco on a part of the existing house, the Sunroom.

22. The agreement pertaining to the Sunroom was strictly oral and was priced at the time in general terms by Mr. Locher
as being at the same rate as the Addition was done.

23. Mrs. Mihalko wanted a better idea of what the actual cost would be, and Mr. Locher told her it should be between $2,000
and $2,500, and would not exceed $2,500. This estimate was consistent with the rate that Plaintiff had stated for the
Addition in the original contract, so there was no reason for Defendants to believe it was too low or too good to be true.

24. The amount was satisfactory to Mrs. Mihalko and so she and her husband agreed to have this work done as well.

25. Because the weather was inevitably going to be cold and because “heating” would be required for the stucco to be
properly applied, Mr. Mihalko indicated to Mr. Locher that he was willing to wait until Spring to avoid the cost of heating,
but Mr. Locher wanted to get the job done while they were already on the site.

26. Mr. Mihalko says he told Mr. Locher that he was not going to pay the extra cost for heating if Mr. Locher chose not to
wait for spring.

27. Mr. Locher had also testified in his case in chief that the cost of heating for stucco work in cold weather would greatly
increase the cost of any stucco application.

28. Therefore, even if we were to reject Mr. Mihalko’s testimony about telling Mr. Locher that he wouldn’t pay for any
heating that would be needed, Mr. Locher is deemed to have taken into account the time of year and any need for heat-
ing when he told the Mihalkos that the cost of doing the Sunroom stucco in November or December would not be more
than an additional $2,500 and that he would stay on the site to do that extra work during those colder months.

29. The Mihalkos reasonably assumed, based on Mr. Locher’s words and conduct, that the full cost of the stucco work for
the Sunroom would not be more than $2,500.

30. Mr. Locher’s recollection of the job during his direct testimony was greatly at variance with what his own documents
show regarding the dates the work started and was completed. As a result, much of his testimony is not reliable, although
we cannot say that he was deliberately untruthful.

31. Because of the time of year, Plaintiff did have to heat the Sunroom exterior during the course of that work. Mr.
Locher’s testimony to the effect that he did not heat the job or did not know if he heated the job or not is unreliable and
we reject it as not credible given the documentary evidence Plaintiff presented.

32. It is undisputed that Defendants have paid Plaintiff $11,000; the dispute involves what that amount covered under the
original contract amount of $7,925 plus the cost of the additional “prep work and lathing” plus the Sunroom oral contract
not to exceed $2,500.

CONCLUSIONS OF LAW

1. We already granted a compulsory nonsuit as to Plaintiff ’s claim of unjust enrichment, so the only claim remaining for
decision is the breach of contract claim.

2. Plaintiff has not proven by credible evidence that adding the prep work and lathing to the job would almost double
the original contract price nor has Plaintiff proven by credible evidence that Defendants implicitly agreed to such an
increase in the original contract price of $7,925. Defendants have admitted that some amount is due for the prep work
and lathing used, the amount of $1.00 per square foot of actual wall area as the amount they found acceptable. Because
Plaintiff ’s evidence was not reliable, we are unable to determine whether or not that amount is sufficient. Since Plaintiff
has the ultimate burden of proof (by a preponderance), we conclude that it has not made out a case for more than the
total amount Defendants have conceded, $11,672.80, of which $11,000 has already been paid.

3. An oral modification of a written agreement must be shown by “clear, precise and convincing evidence.” Here,
Plaintiff contends that the fixed-price agreement was changed to a time and materials agreement simply because the
Mihalkos asked Mr. Locher to do the “prep work and lathing” and he agreed to and did do it. The undisputed evidence
shows that Mr. Locher never pointed out to the Mihalkos that the price would double if he did the “prep work and lath-
ing,” but just assumed they would know that a change to a time and materials arrangement happened automatically. Mr.
Locher’s evidence of an oral modification of the original agreement falls well below the applicable standard of proof and
does not meet even a preponderance standard. Plaintiff is not entitled to charge for time and materials rather than the
fixed price originally agreed to.
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4. As for the charge for the Sunroom’s exterior stucco, Plaintiff is not entitled to charge $6,792 ($12 a square foot) plus
an additional $1,979 for the corner heads and labor for the parapet above the Sunroom. Mr. Locher, on behalf of Plaintiff,
gave an estimate of $2,000 to $2,500. His demand for almost three times that amount is excessive and the Mihalkos will
not be presumed to have agreed to the possibility that the actual cost would be so high.

5. Under the credible evidence, Plaintiff is entitled only to the balance Defendants admit is still due, $672.80.

6. Plaintiff is not entitled to interest on this amount because he rejected Defendants’ timely tender of that sum.

7. The costs of litigation are not awarded to Plaintiff, the technical verdict winner. Rather, each party shall remain
responsible for the costs as originally assessed by the Department of Court Records at the times of filing.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT: 
/s/Friedman, J.

DATED: May 19, 2011

Apostolou Associates, Inc. v. Daniele Dipardo
Breach of Contract—Contractor and Subcontractor Payment Act—Contractor—Subcontractor—Owner—Construction Contract

No. GD08-007992. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—March 31, 2011.

OPINION
This is a breach of contract case. Plaintiff claims that Defendant breached an oral contract when Defendant failed to pay for

architectural services performed by Plaintiff.

I.
Plaintiff, Apostolou Associates, Inc. (“Apostolou”), is an architectural firm established by Paul Apostolou, a registered archi-

tect. Defendant is Daniele Dipardo, a certified public accountant. Paul Apostolou and Dan Dipardo have known each other since
1972. They have utilized each other’s professional services, and they are personal friends.

In 2003, Defendant Dipardo was apparently looking into the possibility of developing a particular piece of property in the Mt.
Washington section of Pittsburgh, Pennsylvania. Accordingly, Dipardo engaged his friend Apostolou (through an oral contract) to
assist him as to some preliminary matters, to explore the feasibility of pursuing the project. It is worth noting (for reasons
explained below) that at the time the parties entered into any oral contract, Defendant Dipardo apparently was not the owner of
the property. Indeed, Plaintiff does not allege in his amended complaint that Dipardo was the owner; nor did Plaintiff offer any
credible evidence at trial as to ownership at the time of contract.1

Apostolou testified at trial that he and Dipardo actually entered into two oral contracts for this project. According to Architect
Apostolou, Defendant Dipardo first called him and asked Apostolou “to put together a preliminary design so that he [Dipardo]
could give it to various contractors to get an approximate cost of what the project would be. ... So, we verbally agreed that I would
do that for $12,000, which we did. We completed the design, gave it to Dan, sent him a bill.” (Tr.10). Apostolou does not claim that
Defendant Dipardo owes anything on this $12,000 bill. (Tr.12).

Plaintiff Apostolou claims that at some unspecified time after that, the parties entered into a second oral contract. Plaintiff
Apostolou claims that this second contract came about as follows: after Defendant Dipardo “apparently had gotten some pricing”
from a builder based upon the drawings that Apostolou had done (Tr.60), Dipardo then called Apostolou for further work because
Defendant “wanted to see how tough it was going to be to get the rest of the approvals.” (Tr.60).

Plaintiff Apostolou did not know when this second oral contract was entered into, except that he believed it was several months
after the first project was completed. (Tr.63). At trial, Apostolou testified as to the terms of this second oral contract as follows:

THE WITNESS: He said that — he apparently had gotten some pricing. Now he wanted to see how tough it was going
to be to get the rest of the approvals.

I stated to him, and I told him this from the beginning, that I did not want to be the architect of record on this build-
ing, that condominiums are fraught with a lot of litigation, and that I would help him get through so he could get a
price from some people and see if he wanted to go forth.

Then he wanted to see if we could help get the necessary approvals. Those approvals are prior to getting a building
permit.

THE COURT: So, what was the contract then? He was contracting you to do what?

THE WITNESS: To go forward and try to get the approvals necessary prior to a building permit.

THE COURT: Okay. What kind of approvals are they?

THE WITNESS: Well, three or four different groups or organizations were looking over this at the time.

If it were just an ordinary project, you could probably go to zoning and satisfy zoning and get your approvals through
zoning.

But, as I explained earlier, there is somewhat of a moratorium on building anything today on Grandview Avenue.
There were three or four organizations that weighed in on anything that was going to go up on Grandview Avenue.

So, it became a rather lengthy and arduous process of trying to get through all of those and get final approvals.
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THE COURT: So, if I’m understanding you correctly, he [Dipardo] called you after you had done the first project and
said I’d like to use your services again to go forward to get the approvals necessary before we get the building permit?

THE WITNESS: He’d have to get them before he got the building permit.

THE COURT: You said, okay. I’ll do that.

THE WITNESS: Yes. But I – I said okay, we’d do it, but we’d have to keep it on a time basis.

THE COURT: What did he say to that?

THE WITNESS: Yes. That was fine.

(Tr. 60:22-62:25)

Apostolou testified that he and his employees went forward and worked under this second oral contract to help Defendant get
the necessary zoning approvals. Apostolou did not, however, send monthly bills or monthly statements to Defendant as to how much
work they were doing under this second oral contract. (Tr.59). Plaintiff Apostolou said he did not send monthly bills because “the
work was accruing relatively short – I mean slowly. I wasn’t sure just how much we were getting into it.” (Tr.59).

In fact, Apostolou sent no monthly bills for the entire ten months that he claims he worked under the second oral contract, final-
ly sending Defendant an invoice on May 6, 2004, in the amount of $29,659.35. (Plaintiff ’s Exhibit 2). (Tr.68). This one invoice claims
“Professional Services for the Period of July 01, 2003 through April 30, 2004.” (Plaintiff ’s Exhibit 2). The invoice is really just a
summary, providing no detail as to what actual work was allegedly performed on any given day, or by whom.

Even the so-called supporting time records for the project (Defendant’s Exhibit I, which were produced to Defendant Dipardo
during discovery) provide no clear explanation as to what work was being performed. Indeed, Defendant’s Exhibit I is also sus-
pect in other regards. For example this record purports to show 8 hours of work by three different employees on New Year’s Day,
work that Mr. Apostolou could not explain. (Tr.37).

At trial, on his contract claim, Plaintiff sought 6% prejudgment interest (or $4.88 per day from May 6, 2004, for a total claim for
prejudgment interest of $11,611.08) and thus a total contract claim of $41,270.43. (See Plaintiff ’s Amended Complaint in Civil
Action at Count I “Wherefore Clause”; See also Plaintiff ’s Pre-trial Statement at p.3).

Defendant Dipardo denied that he entered into a second oral contract with Apostolou. According to Dipardo there was but one
agreement: Apostolou agreed to do the architectural work necessary to get Defendant “zoning and planning,” and agreed to do this
work for a $12,000 flat fee. (Tr.80). Defendant claimed that he “made no commitment beyond the $12,000.” (Tr.80).

This Court heard testimony at a one-day bench trial on November 8, 2010. After listening to the testimony of the various wit-
nesses and determining their credibility, I found in favor of Plaintiff, but not for the full amount of the $41,270.43 in contract and
interest that he claimed at trial. In light of the vague testimony regarding the actual starting date of the second oral contract, and
the lack of specificity or detail regarding what precise architectural services were performed under the second contract, and pre-
cisely when, and by whom, and in light of the testimony regarding the terms of this second oral contract, I determined that it was
not appropriate to award Plaintiff the full amount that he claimed. He simply had not persuaded me that he was entitled to it.
Accordingly, after examining the exhibits offered, and making an appropriate calculation for prejudgment interest, I entered a ver-
dict “[o]n Plaintiff ’s claim for contract damages, in favor of Plaintiff, Apostolou Associates, Inc. and against Daniele Dipardo in
the amount of $25,000.”

At trial, Plaintiff Apostolou also claimed that he was entitled to additional damages under the Contractor and Subcontractor
Payment Act: specifically, Plaintiff Apostolou requested attorney fees of approximately $25,000 (Tr.164, 170), plus interest in the
amount of $23,430.89, plus penalties of “an additional $23,430.89.” (Plaintiff ’s Trial Brief on Damages, 1-2). I denied this part of
Plaintiff ’s claim, and entered a verdict: “[o]n Plaintiff ’s claim for interest, penalties and attorney fees, pursuant to the Contractor
and Subcontractor Payment Act, 73 P.S. § 501 et. seq., in favor of Defendant Daniele Dipardo and against Plaintiff Apostolou
Associates, Inc.”

I denied timely post-trial motions by both parties. Both parties now appeal to the Superior Court. Plaintiff Apostolou sets forth
two assignments of error: (1) that the trial court erred in not awarding damages under the Contractor and Subcontractor Payment
Act; and 2) that the trial court erred on the contract claim by not specifying in the verdict what part of the $25,000 award consti-
tuted principal, and what part constituted prejudgment interest. Defendant argues that the trial court erred in finding that a sec-
ond oral contract had been entered into.

II.
In his first assignment of error in his motion for post-trial relief, Plaintiff argues that under the broad and literal language of

the Contractor and Subcontractor Payment Act, 73 P.S. § 501, et seq. (“CASPA”), Architect Apostolou must be considered a “sub-
contractor,” and therefore, because the court awarded him some damages on his contract claim, the court must also award him
interest, penalty interest and attorney fees under CASPA.

As a threshold matter, my analysis on this issue must begin with a consideration of the applicability of CASPA. In other words,
as to what types of contracts, and what categories of persons, does CASPA apply.

Plaintiff, at p.2 of his “Brief in Support of Plaintiff ’s Motion for Post-Trial Relief” (hereinafter “Plaintiff ’s Brief in Support”),
argues that Section 503 of the Act sets forth the circumstances under which CASPA applies. Section 503 is entitled “Application of
Act” but this section simply describes two instances where the Act does not apply:

(a) Number of residential units.—This act shall not apply to improvements to real property which consists of six or
fewer residential units which are under construction simultaneously.

(b) Owner’s Exclusion.—This act shall not apply to contracts for the purchase of materials by a person performing
work on his or her real property.

73 P.S. § 503 (emphasis added).

Plaintiff argues that Section 503 demonstrates that CASPA does apply to our case because the project that Apostolou and
Dipardo were exploring involved the eventual construction of 9 or 10 units. (Tr.161). In his discussion of § 503(a), Plaintiff ignores,
however, the phrase “under construction simultaneously.” It appears to me that we are meant to infer from § 503 that the Act does
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apply to improvements to real property which consist of seven or more residential units which are under construction simultane-
ously. If that is so, then the first reason that CASPA does not apply to Architect Apostolou’s work is that, at the time he provided
his work, at the very early stage of the project, there were no units under construction. Plaintiff Apostolou simply did preliminary
work, long before there was any actual construction. His role was simply to help determine the feasibility of doing the project at
all, and his work was completed well before anything was under construction.

CASPA directly addresses the issue of applicability at § 515, a provision appropriately entitled “Applicability”. This provision
succinctly states: “This Act shall apply to construction contracts executed on or after the effective date of this act.” 73 P.S. § 515
(emphasis added). Under § 502 a “Construction contract” is defined as: “An agreement, whether written or oral to perform work
on any real property located within this Commonwealth.” Real property is “Real estate that is improved, including lands, lease-
holds, tenements and hereditaments, and improvements placed thereon. Improve is defined: “To design, effect, alter, provide pro-
fessional or skilled services, repair or demolish any improvements upon connected with, or on or beneath the surface of any real
property, to excavate, clear, grade, fill or landscape any real property, to construct driveways and private roadways, to furnish
materials, including trees and shrubbery for any of these purposes, or to perform any labor upon improvements.” 73 P.S. § 502.

As a threshold matter, then, in order to enjoy the protections of CASPA, Architect Apostolou was required to prove that he and
Dipardo entered into a construction contract. Plaintiff Apostolou failed to carry his burden of proof on this issue at trial. Some of
his testimony as to the terms of his oral contract was vague, imprecise, and undocumented by any credible evidence. While
Apostolou failed to prove that he and Dipardo entered into a construction contract, Plaintiff Apostolou did prove (barely) that the
parties entered into a second oral contract. Specifically, under that second contract, Apostolou agreed to provide some preliminary,
behind-the-scene assistance to Dipardo regarding Dipardo’s dealings with the City of Pittsburgh’s Planning Commission and
Zoning Board. This Court found that the preliminary assistance provided by Apostolou took place long before any construction con-
tracts were entered into on this project. The credible evidence at trial demonstrated to me that Apostolou had no intention of enter-
ing into a construction contract for this condominium project. In fact, Architect Apostolou emphasized in his testimony at trial that
he was not hired to do the kind of detailed work that would be necessary for the actual construction: “I was not going to do the
degree of documentation that requires bids.” (Tr.117). Apostolou’s drawings were not to be used in connection with the construc-
tion of the project, but only for business planning purposes, that is, simply “so that Mr. Dipardo could decide whether or not he
actually wanted to move forward.” (Tr.118). Mr. Apostolou testified that his drawings “could not be used for a building permit, no,”
“the detail wasn’t there.” (Tr.58). Mr. Apostolou testified as to his conversation with Defendant: “I stated to him, and I told him this
from the beginning, that I did not want to be the architect of record on this building...” (Tr.61). Thus, since Apostolou and Dipardo
did not enter into a construction contract, there can be no payment obligations, or liability, under CASPA.

An additional reason that Plaintiff is not entitled to damages under CASPA is that Plaintiff has failed to prove the status require-
ments under the Act. In other words, while Plaintiff must prove the existence of a “construction contract”, he must also prove that
he is a “contractor” under the Act and that Dipardo is the “owner,” or Apostolou must prove that he holds the status of “subcon-
tractor” and Dipardo is a “contractor” as defined by the Act. The Act imposes certain obligations on the parties depending upon
their status. So, for example, if the construction contract is between an “owner” and a “contractor,” then the owner has a particu-
lar set of payment obligations to the contractor under Section 505. 73 P.S § 505. If, on the other hand, the construction contract is
between a contractor and a subcontractor, then Section 507 defines the contractor’s payment obligations. 73 P.S. § 507.

In this case, Plaintiff Apostolou has not stated directly whether he believes Dipardo is an owner or a contractor; nor has he stat-
ed directly whether he is claiming that he (Apostolou) is a contractor or a subcontractor. However, at page 2 of his Brief in Support,
Plaintiff refers to Dipardo as a “contractor.” Therefore it appears that Architect Apostolou is claiming that he (Apostolou) is a sub-
contractor, and that Dipardo has the payment obligations of a contractor.

But while Plaintiff offered no credible evidence at trial that Dipardo was the owner of the property at the time the oral contract
between them was made, he likewise offered no credible evidence that Dipardo was a “contractor” under CASPA. That is, Plaintiff
offered no credible evidence that Dipardo was “a person authorized or engaged by an owner to improve real property.” 73 P.S. §
502. And if Dipardo was not a “contractor” under the Act, then Apostolou cannot be a subcontractor to him.

In conclusion, Plaintiff Apostolou has cited no appellate authority for the proposition that an architect is to be considered a sub-
contractor under CASPA. Moreover, even if it is the law that an architect may be considered a subcontractor under CASPA in some
circumstances, I do not see how Apostolou could be so considered here: where the terms of the oral contract simply required the
architect to provide preliminary, informal, behind-the-scene assistance in securing zoning approval; where the architect’s draw-
ings were not used in any actual construction; and where the architect refused to be the architect of record for the project.

In his second assignment of error, Plaintiff argues that this Court erred in failing to break down the award on Plaintiff ’s con-
tract claim into the component parts of principal and interest. In other words, Plaintiff argues that, rather than entering a gener-
al verdict of $25,000, I should have entered a special verdict that specified what part of the $25,000 constituted principal, and what
part constituted prejudgment interest. The answer to that assignment of error, quite simply, is that Plaintiff never requested such
a verdict form at the time of trial.

Finally, as to Defendant Dipardo’s appeal, Defendant argues that the Court erred in finding that the parties entered into a sec-
ond oral contract. As noted above, while I agree with Defendant that Plaintiff failed to prove the existence of a construction con-
tract, I nevertheless found that the parties did enter into a second oral contract. The contract was clear and concise: Apostolou
agreed to provide preliminary, informal, behind-the-scene help to Dipardo in securing zoning approval; both parties agreed that
any drawings made by Apostolou were not to be used (and could not be used) in connection with any actual construction; both par-
ties agreed that Apostolou would not be considered the architect of record for the project; and Dipardo agreed to pay the normal
hourly rates reasonably incurred in connection with this zoning approval help. And while Plaintiff barely satisfied his burden of
proof regarding this oral contract, I found that he did, in fact, satisfy it.

For these reasons, this Court’s non-jury verdict entered on November 9, 2010 should be affirmed.

DATE FILED: March 31, 2011

1 The evidence established only that, sometime later (when another architect was hired to do the work related to the actual con-
struction of the project) 501 Grandview Associates, LP was the developer for the project (Tr.81), and that Mr. Dipardo was, at the
time of trial, a majority partner of 501 Grandview Associates, LP, and that Mr. Dipardo was responsible for hiring architects.
(Tr.101).
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David M. Landay and Patberg Carmody & Ging v. Rite Aid
and

David M. Landay v. CVS
Medical Records Act—Application to Pharmacy Records—Breach of Contract

No. GD-10-005782 & GD-10-005783 (Coordinated Cases). In the Court of Common Pleas of Allegheny County, PA, Civil Division.
Wettick, J.—May 5, 2011.

OPINION AND ORDER OF COURT
The primary issue that I address in this Opinion and Order of Court is whether the Medical Records Act governs pharmacy records.
In the litigation at GD-10-005783, Attorney David Landay has filed a two-count class action complaint against CVS based on

allegations that CVS’s charges for pharmacy records are inconsistent with Pennsylvania law. Count I of the complaint is a breach
of contract claim based on CVS’s alleged breach of an implied contract to charge an amount not in excess of Pennsylvania law.
Count II of the complaint seeks a declaration under the Declaratory Judgments Act that CVS’s conduct is in breach of contract
and/or unlawful and that its fees must be based on its actual and reasonable expenses for the searching, retrieving, reproducing
and transmitting of Pennsylvania pharmacy records.

In the proceedings at GD-10-005782, Attorney David Landay and the law firm of Patberg Carmody & Ging have filed a two-count
class action against Rite Aid through a complaint which is almost identical to the complaint filed by Attorney Landay against CVS.

Both complaints allege that defendant-pharmacies charge a flat fee (currently $50) for furnishing pharmacy records and that
defendant-pharmacies charge this flat fee without regard to their actual expenses.

Both CVS and Rite Aid have filed preliminary objections which, inter alia, seek dismissal of the complaints on the ground that
there is no Pennsylvania law which prohibits a pharmacy from charging a flat fee of $50 for providing pharmacy records.

The only state law upon which plaintiffs rely to support their position that defendants’ charges violate state law is the Medical
Records Act (“MRA”), 42 Pa.C.S. §6151 et seq. Defendant-pharmacies contend that the MRA does not apply to pharmacy records.
Plaintiffs, on the other hand, contend that pharmacies come within the provisions of the MRA and, thus, must be treated the same
as hospitals.1

In the present cases, the representative plaintiffs sought the pharmacy records as attorneys for the use of the patients. Plaintiffs
rely on §6155(b)(1) of the MRA which bars a health care provider from charging a patient, seeking records for his or her own use,
a fee in excess of the amounts set forth in the second sentence of §6152(a)(2)(i).2

Section 6155(b)(1) reads as follows:

(b) Rights to records generally.–

(1) A patient or his designee, including his attorney, shall have the right of access to his medical charts and records
and to obtain photocopies of the same, without the use of a subpoena duces tecum, for his own use. A health care provider
or facility shall not charge a patient or his designee, including his attorney, a fee in excess of the amounts set forth in sec-
tion 6152(a)(2)(i) (relating to subpoena of records).

If §6155(b) applies to pharmacies, the fees charged by the pharmacies, as alleged in the complaints, exceed the amounts set
forth in §6152(a)(2)(i).

The provisions of §6155(b)(1) setting the maximum fees that may be charged applies to “patients” requesting their “medical
charts and records” from a “health care provider or facility.” The MRA does not define the terms “patient,” “medical charts and
records,” or “health care provider or facility.”

In Representative Plaintiffs’ Brief in Opposition to the Preliminary Objections of Defendants Rite Aid and CVS (“Plaintiffs’
Brief”) at 5-6, plaintiffs state that this absence of definition triggers the application of §1903 of the Statutory Construction Act
which provides that where terms are not otherwise defined in a statute, “[w]ords and phrases shall be construed according to rules
of grammar and according to their common and approved usage; . . .” 1 Pa.C.S. §1903(a). Plaintiffs also refer to 1 Pa.C.S.A. §1921
which provides that a court may not consider other statutes upon the same or similar subjects unless the words of a statute are not
explicit. Plaintiffs state that “Defendant Pharmacies ignore these precepts of statutory interpretation and attempt to find an excep-
tion from the MRA for pharmacies through reference to other Pennsylvania statutes, yet they fail to demonstrate any ambiguity in
the terms at issue.” Plaintiffs’ Brief at 6.

Defendants agree with plaintiffs that the MRA should be construed according to its plain meaning. Not surprisingly, defendants
contend that they prevail under a plain meaning interpretation.

Both plaintiffs and defendants discuss other legislation and regulations. Plaintiffs correctly state that legislation and regula-
tions governing the practice of pharmacy require a pharmacist, before filling a prescription, to exercise professional judgment by,
inter alia, considering potential adverse reactions, and whether the prescription may have an incorrect duration or dosage.
Plaintiffs refer to laws, such as HIPPA and the Pennsylvania Quality Health Care and Accountability and Protection Act, 40 P.S.
§991.2102, that include pharmacists in the description of health care providers that come within the scope of the law.

Defendants cite other state laws governing health care providers that do not include pharmacies and pharmacists in the defini-
tion of health care providers.

Defendants also find to be significant the difference between medical records kept by a hospital and the records of the phar-
macy. The medical records of a hospital can be voluminous. They document the course of the patient’s condition and treatment.
The pharmacy records, on the other hand, usually consist of a list of the prescriptions filled by the pharmacy. They duplicate what
was already furnished at the time of delivery. Unlike a hospital record, they do not provide any information as to the medication
actually taken.

The 1998 amendments to the MRA included for the first time provisions governing charges for medical records. There is almost
no legislative history concerning these amendments. There is no reference to the records of a pharmacy.3

During the January 20, 1998 discussion, Representative Rooney expressed support for proposed legislation governing charges
for “medical records,” and Representative Cohen stated that this legislation will satisfy the interests of “patients, doctors, hospi-
tals and medical record service companies . . . .” She also said that this bill is supported by a broad range of constituencies includ-
ing “the Hospital and Healthsystem Association of Pennsylvania, Pennsylvania Medical Society, the Trial Lawyers Association of
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Pennsylvania . . . .” Legislative Journal-House, 1/20/98 at 24-25.
In the Senate, Senator Tomlinson was the only Senator who discussed the proposed legislation. He opposed its passage because

he believed that these fees for copying medical records would end up increasing the costs to hospitals. Legislative Journal-Senate,
2/9/98 at 1448.

I find that the other legislation cited by the parties and the history of this legislation do not offer any guidance as to whether
the Legislature intended for §6155(b) of the MRA to apply to pharmacy records. Consequently, I base my ruling on the language
of §6155(b).

Section 6155(b) governs only a “patient” who seeks his or her medical charts and records. Thus, this provision governs only
persons who would, under ordinary usage of the term, describe themselves as a patient. For example, a person receiving services
provided by a psychologist would refer to himself or herself as a patient of the psychologist. However, a person receiving servic-
es provided by a licensed yoga instructor would not refer to himself of herself as a patient of the yoga instructor.

The latter example also applies to describe the relationship between the person obtaining a prescription from a pharmacy and
the pharmacy. Under ordinary usage, persons describe themselves as patients of the physician who wrote the prescription and cus-
tomers of the pharmacy that filled the prescription. Persons describe themselves as patients of a hospital but persons do not
describe themselves as patients of a pharmacy.

Plaintiffs argue that the Legislature intended for §6155(b) to apply if a pharmacy can be characterized as a health care facility
and if its records may be characterized as medical charts or records. This would be so if §6155 had used the term person. However,
it used a more restrictive word–patient.

I recognize that I cannot construe legislation based on the ordinary usage of the word if it produces a result that the Legislature
could not have intended. However, by using the term patient, the Legislature was focusing on problems concerning access to the
records of hospitals and physicians. I have no reason to believe the same problems existed with respect to records of pharmacies.

In my opinion in Wayne M. Chiurazzi Law Inc., supra, 158 P.L.J. at 126, the hospitals contended that I should substitute the word
charges for actual expenses in order to achieve what the hospitals believed to be the purpose of the legislation. I refused to do so,
stating that I must construe the legislation by using the words which the General Assembly selected.

I do the same in the present litigation. The legislation uses the term patient. Its use of this word, rather than the word person,
produces a very different result and I am construing §6152(a)(2)(i) by using the word which the General Assembly selected.

For a second reason, I am dismissing the breach of contract claims raised in each of plaintiffs’ complaints.
The issue of what remedies may be available to a person charged more than the amount set forth in §6152(a)(2)(i) was recent-

ly addressed by the Pennsylvania Supreme Court in Liss & Marion, P.C. v. Recordex Acquisition Corp., 983 A.2d 652 (Pa. 2009). In
Liss & Marion, the Pennsylvania Supreme Court found that the conduct of the parties created an implied contract that the MRA
would supply the price that a health care provider or facility could charge for medical charts or records (“medical records”) (Id.
at 659 n.6). The Opinion cited case law holding that a contract implied is an actual contract where the intention of both parties is
inferred from acts in light of the surrounding circumstances. Id. at 659. Thus, the Court ruled that since the conduct of the parties
created an implied contract that the MRA would supply the price for the medical records, plaintiff-law firm could bring a breach
of contract action against the health care facility to recover charges that exceeded MRA rates.

In the present litigation, plaintiffs’ complaints do not describe any conduct on the part of defendant-pharmacies indicating that
they were basing their charges on the MRA. I recognize that in their complaints plaintiffs allege they did not know the invoices
failed to reflect charges based on the pharmacies’ actual or estimated actual expenses for locating, retrieving, reproducing and
transmitting the pharmacies’ records. However, assuming that this allegation is credible, plaintiffs do not describe any conduct on
the part of defendant-pharmacies which would suggest that defendant-pharmacies were calculating their charges based on provi-
sions within the MRA.4

The present litigation differs from Liss & Marion because in that case the Pennsylvania Supreme Court stated that the record reflects
that both parties expected the MRA to control the price term of their contracts because the health care provider billed and the law firm
paid at rates specifically listed in the MRA and the hospital admitted to using the MRA in its billing practices. Id. at 659 n.6.

The present litigation also differs from the Chiurazzi/Mengine litigation in which I ruled that the second sentence of
§6152(a)(2)(i) of the MRA only establishes the maximum amount that a health care provider may charge. If the charges set forth
in the second sentence exceed a health care facility’s actual and reasonable expenses, a health care facility may charge only its
actual and reasonable expenses.5 In the Chiurazzi/Mengine litigation, both parties expected the MRA to control the term price of
the contract. The hospital’s charges were based on the payment schedule set forth in the second sentence of §6152(a)(2)(i). The
plaintiffs’ claims were based on other provisions within the MRA.

By comparison, in the present case nothing in the record reflects that defendant-pharmacies were basing their charges on the
MRA. They did not engage in any activities which would suggest that their billing practices were based on the MRA.

In Liss & Marion, the Pennsylvania Supreme Court agreed with the hospitals that the MRA does not provide a statutory remedy
to recover the overcharges from the hospitals. Id. at 659. Also, the Court did not achieve this result by holding that the MRA auto-
matically applies to every contract. To the contrary, in Liss & Marion, the plaintiff-law firm was permitted to pursue a breach of con-
tract action because the behavior of both parties showed that both parties intended to utilize the MRA rates for the price terms.

For these reasons, even if the MRA applies to pharmacies, plaintiffs’ complaints do not set forth facts supporting a breach of
contract cause of action.

ORDER OF COURT
On this 5th day of May, 2011, upon consideration of defendants’ preliminary objections to plaintiffs’ complaints, it is hereby

ORDERED that these preliminary objections seeking dismissal are sustained and both cases are dismissed.

BY THE COURT:
/s/Wettick, J.

1 As I will later discuss, in the Chiurazzi/Mengine litigation, I ruled that the MRA requires a hospital to base its charges on its actu-
al and reasonable expenses. See Wayne M. Chiurazzi v. UPMC Presbyterian Shadyside, GD-09-012919, 158 P.L.J. 124 (C.P.
Allegheny 2/4/10).
2 The second sentence of §6152(a)(2)(i) reads as follows: “The payment shall not exceed $15 for searching for and retrieving the
records, $1 per page for paper copies for the first 20 pages, 75¢ per page for pages 21 through 60 and 25¢ per page for pages 61
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and thereafter; $1.50 per page for copies from microfilm; plus the actual cost of postage, shipping or delivery.” The amounts to be
charged may be adjusted annually by the Secretary of Health. See: www.portal.state.pa.us (enter under “–search PA–”:
“Department of Health”; enter under “Search again”: “Medical Records” and “Consumer Price Index” and 6152).
3 If there had been a reference to the records of pharmacies, we may have learned whether or not the amendments were intended
to reach pharmaceutical records. The absence of any reference does not necessarily mean that the Legislature did not intend for
the amendments to reach pharmaceutical records.
4 Plaintiffs’ Brief at 1 states that the records provided by Rite Aid and CVS are typically one or two pages of computer-generated writ-
ten records. The flat fee charges of defendant-pharmacies would appear to have no relationship to charges permitted under the MRA.
5 See Wayne M. Chiurazzi Law Inc., supra, GD-09-012919 at *6, 158 P.L.J. at 125.

Four Seasons Investments, LLC v. Susan Petrucci
Contract—Credit Card Debt—Pleading Requirements—Writings Required to Show Ownership of Right to Payment

No. AR-10-005022. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—May 10, 2011.

OPINION AND ORDER OF COURT
Defendant’s Preliminary Objections to Plaintiff ’s Third Amended Complaint are the subject of this Opinion and Order of Court.
Plaintiff ’s complaint alleges that defendant made purchases pursuant to a credit card agreement between defendant and Chase

Bank USA, N.A. (“Chase”). Defendant defaulted by failing to make any payments on the balance due after December 17, 2007.
Plaintiff cites a paragraph within the Cardholder Agreement between plaintiff and Chase which provides that Chase may assign

the account to a third person. “The person to whom we make the assignment will be entitled to any of our rights that we assign to
that person.” See Third Amended Complaint, Ex. A-4 at 4.

Plaintiff alleges that the account was purchased from Chase by Turtle Creek Assets, Ltd. (“Turtle Creek”) on December 10,
2009. Plaintiff further alleges that the documents pertaining to the assignment from Chase to Turtle Creek are not presently avail-
able as they have not yet been provided to plaintiff by Chase or its assigns (Third Amended Complaint ¶10).1

In Worldwide Asset Purchasing, LLC v. Stern, AR-04-004429, 153 P.L.J. 111 (C.P. Allegheny 12/29/04)–this being my first opin-
ion addressing credit card claims–I sustained the credit cardholder’s preliminary objections for failure to comply with the plead-
ing requirements of Pa.R.C.P. No. 1019. In that case the plaintiff alleged that it purchased defendant’s account from Bank of
America and was now the holder and owner of the account. However, the plaintiff failed to attach a writing showing that Bank of
America had assigned the account. I stated that the case was governed by Atlantic Credit and Finance, Inc. v. Giuliana, 829 A.2d
340 (Pa. Super. 2003), where the Court stated that the failure to attach writings which would establish the plaintiff ’s right to a judg-
ment against the defendant is fatal to the claims set forth in the plaintiff ’s complaint.

Recently, in Commonwealth Financial Systems, Inc. v. Smith, 15 A.3d 492 (Pa. Super. 2011), the Pennsylvania Superior Court
reiterated that the pleading requirements described in Atlantic Credit and Finance must be met:

This Court has considered the issue of what documentation is required in a credit card collection action to prove
the existence of a contract in Atlantic Credit and Finance Inc. v. Giuliana, 829 A.2d 340, 345 (Pa. Super. 2003). Therein,
Atlantic Credit filed a complaint alleging that the defendants were indebted to GM Card and that Atlantic Credit had
purchased the defendants’ account from GM Card. Atlantic Credit, however, failed to attach to the complaint any con-
tract or cardholder agreement between GM Card and the defendants, or any contract or agreement between GM Card
and Atlantic Credit regarding the assignment. Atlantic Credit did attach a single sheet which appeared to be a monthly
statement from GM Card addressed to the defendants, which listed the total due on the account and the interest rate.
We concluded that Atlantic Credit’s “failure to attach the writings which assertedly establish [the creditor’s] right to a
judgment …is fatal to the claims set forth in [the creditor’s] complaint.” Atlantic Credit, 829 A.2d at 345. Thus, Atlantic
Credit’s failure to produce a cardholder agreement and statement of account, as well as evidence of the assignment,
established a meritorious defense to the action.

The requirement that the writing showing a change of title be attached is not a mere technical requirement. There are three
possibilities as to the ownership of the Cardholder Agreement upon which plaintiff ’s claims are based in this lawsuit. First, Chase
continues to hold the Agreement. Second, Chase assigned the Agreement to another entity. Third, Chase assigned the Agreement
to Turtle Creek which, in turn, assigned the account to plaintiff. If plaintiff cannot furnish writings establishing an assignment to
Turtle Creek, any payments that defendant would make to Four Seasons Investments, LLC would not necessarily satisfy defen-
dant’s obligations under the Cardholder Agreement. Furthermore, if defendant would prevail in this litigation, it would have no
impact unless the card issuer’s rights under the Cardholder Agreement were owned by plaintiff.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
Upon consideration of Defendant’s Preliminary Objections to Plaintiff ’s Third Amended Complaint, it is hereby ordered that

the preliminary objections are sustained and plaintiff ’s complaint is dismissed with prejudice.

BY THE COURT:
/s/Wettick, J.

DATED: May 10, 2011

1 Plaintiff has attached to the Third Amended Complaint as Exhibit C the Credit Card Account Purchase Agreement between Turtle
Creek and plaintiff. Attached to this as Exhibit A is a bill of sale, between Chase and Turtle Creek dated December 31, 2009, of
28,780 accounts with a total unpaid balance of $116,560,103.37. Nothing in this document shows that the Cardholder Agreement
between Chase and defendant is one of these accounts.
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Commonwealth of Pennsylvania v.
Carl Henderson

Motion to Suppress—Motion to Reveal—Reasonable Suspicion—Flight—Production of Confidential Informant

No. CC 200902198. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—April 18, 2011.

OPINION
Appellant, Carl Henderson, (hereinafter referred to as “Henderson”), has appealed from the judgment of sentence entered in

this matter after he was convicted by a jury of his peers of the charges of possession with intent to deliver and possession. A con-
cise statement of matters complained of on appeal has been filed on Henderson’s behalf. This document lists two issues to be pur-
sued on appeal:

1. Whether the Trial Court abused its discretion in denying defendant’s motion to suppress seized contraband;

2. Whether the Trial Court abused its discretion in denying the motion the motion to reveal/produce the confidential
informant.

The facts in this matter, as set forth at the suppression hearing, reflect that Detective Scott Love of the City of Pittsburgh
Police was contacted by another City of Pittsburgh police officer who was using an individual only known as “Rick” as an
informant. Rick was willing to assist Detective Love and his partners in setting up a drug deal. No promises were made to Rick
for his cooperation and Detective Love considered Rick a non-reliable confidential informant at that time, as Rick was essen-
tially untested.

Rick placed a call to an individual who he knew was selling heroin in the presence of Love. Love directed the informant to order
a brick of heroin. A brick contains fifty stamp bags of heroin. Love also advised the informant to tell the drug dealer that he did
not wish to go into the Manchester area of Pittsburgh in order to make the purchase. The Manchester area of Pittsburgh is a high
crime area known for drug, gang and violent activities on a regular basis. Keenly aware of this, Love directed the informant to tell
the drug dealer that they wanted to meet at a location that essentially would be on the outskirts of the Manchester area. Love was
able to listen to the conversation between the informant and the dealer as he was right beside Rick when he made the call. Rick
asked for a brick of heroin, and the parties agreed on the price of three hundred eight ($380.00) dollars for the brick. The police
had no money, as this drug deal had not been planned in advance. Nonetheless, Love and his colleagues arranged to meet the deal-
er on Chateau Street, a street on the outskirts of the Manchester area where numerous narcotics arrests had been made, accord-
ing to the Detective’s testimony. Love described this area as a high drug trafficking area, as it is a street that one would often take
to leave the Manchester area.

The initial telephone conversation between the informant and the drug dealer occurred at 9:45 p.m. This initial call resulted in
the informant leaving a message on the drug dealer’s answering machine. Three minutes later, the dealer called the informant and
the arrangements were made for the brick of heroin. Right after this call, the Detectives left their parking lot and proceeded to the
Chateau Street area. Detective Marabello was in one car with the informant. Ten other Detectives were in various locations in and
about the area where the deal was to take place. Love was part of the takedown team, which meant that he was to move in and
effectuate an arrest once signaled to do so by Marabello. Love could not see the actual interaction between the informant and the
dealer from his location.

Detective Neal Marabello of the City of Pittsburgh Police was assigned to ride with the informant to the location of the arranged
drug deal. Marabello was able to hear the informant’s side of a telephone conversation with the dealer, where the dealer instruct-
ed the informant to pull over and park on Liverpool Street. The Detective did so, and pulled to the right side of the road approxi-
mately two-car lengths away from Chateau Street on Liverpool Street. Marabello and the informant sat in the car with the engine
running and the headlights on. After about three minutes, Henderson was observed about three blocks away on his bicycle.
Marabello observed Henderson ride his bicycle out onto Liverpool Street. Henderson stopped, looked all around for approximate-
ly thirty seconds, before coming a little closer toward the undercover car. Henderson came within approximately one block of the
undercover car, stopped again, and looked all around. Henderson then came within twenty feet of the vehicle and stopped on the
opposite side of the street. Henderson motioned to Marabello to come to him. Marabello refused and motioned for Henderson to
come over to the undercover car that contained Marabello and the informant. Marabello had been a buyer of narcotics in these sit-
uations between one hundred seventy-five and two hundred times at the time of the incident involving Henderson, and testified
that the conduct of Henderson was consistent with what he had observed of drug dealers in the past, who are trying to control the
location of the buy.

After Marabello motioned Henderson to come to them, Henderson in fact came a little closer, so that he was directly across from
the car, about eight feet from the vehicle. At this time, Marabello advised the surveillance team to move in. Detective Calvin
Kennedy was one of the officers who initially moved in. Kennedy exited from the passenger side of his vehicle, identified himself
as a Pittsburgh Police Officer, and revealed his badge, which was around his neck. At this point, Henderson pedaled his bike away
from the officers and attempted to flee onto Chateau Street. Love and his colleagues, who placed Henderson under arrest, stopped
Henderson on Chateau Street. A search of Henderson revealed a quantity of heroin.

Henderson’s initial contention is the Court erred in denying the motion to suppress the heroin seized from his person after the
above stop. Henderson contends that the police pursued him without any reasonable suspicion that criminal activity was afoot. This
argument is specious. The facts as found above readily suggest that the police at the very least had reasonable grounds to believe
that Henderson was present for purposes of dealing drugs. He arrived at a location arranged between the dealer and the inform-
ant within fifteen minutes of the original call to arrange the drug deal. All of the relevant telephone conversations were within
earshot of at least one of the police officers involved in this matter. Henderson approached a location where the dealer had advised
the informant and the undercover officer to stop for the purpose of conducting the drug deal. Henderson tried to solicit the under-
cover officer to come to his location; when this effort failed, Henderson approached to within eight feet of the undercover police
car. Quite clearly, the police had at the very least reasonable suspicion that criminal activity was afoot. Henderson’s subsequent
conduct in fleeing the police under these circumstances, coupled with the above facts, readily gave the police the ability to stop,
detain and search Henderson. Henderson’s contention that this conduct did not occur in a high crime area must also fail. Although
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the conduct did not occur in the highest of the high crime areas of Manchester itself, the Detectives’ testimony was that the loca-
tion of the encounter, on the outskirts of Manchester, was still a high crime area. Henderson’s last claim the stop here allowed no
more than a Terry pat down must also fail. As noted, the conduct was such as to give the police probable cause to believe that
Henderson was present to consummate the drug deal that had been arranged. His subsequent flight from police presence readily
enabled the police to conduct the search in question.

Our Appellate Courts have found that unprovoked flight in a high crime area is sufficient to create a reasonable suspicion to
justify a Terry stop under the Fourth Amendment to the United States Constitution. See, In the Interest of D.M., 566 Pa. 445, 781
A.2d 1161 (2001); Illinois v. Wardlow, 528 U.S. 119 (2000). That rationale was extended to the Pennsylvania Constitution by a panel
of the Superior Court in Commonwealth vs. Jefferson, 2004 Pa. Super. 235, 853 A.2d 404 (Pa. Super. 2004). See also, Commonwealth
v. Brown, 2006 Pa. Super. 177, 904 A.2d 925 (2006).

The above cases found reasonable suspicion based upon unprovoked flight coupled with conduct that would, at the very least,
draw the attention of the police. The circumstances in the instant case are significantly greater than what was present in Brown or
Jefferson. The police here had actually arranged for a drug deal to take place pursuant to a telephone call with the dealer. Within
minutes of the initial call, the dealer directed the police and the informant to a location to stop. Within minutes of that conversa-
tion, Henderson appeared and attempted to solicit the undercover officer to come to his location. When that solicitation failed,
Henderson moved to within eight feet of the undercover vehicle. The facts and circumstances of this case obviously gave the police
probable cause to arrest Henderson. Probable cause has been found to be a fluid concept, requiring only a showing that criminal
activity may reasonably be inferred from a set of circumstances. Commonwealth v. Weidenmoyer, 518 Pa. 2, 13, 539 A.2d 1291, 1297
(1988); Commonwealth v. Dunlap, 596 Pa. 147 (2008).

The facts here prior to Henderson’s flight are significant and substantial. While flight alone is insufficient to constitute proba-
ble cause, see Commonwealth v. Jeffries, 454 Pa. 320, 311 A.2d 914 (1973), flight coupled with additional facts may be sufficient to
establish probable cause. See, Commonwealth v. Banks, 540 Pa. 453, 658 A.2d 752 (1995). While the facts in Banks were obvious-
ly insufficient to establish probable cause, the facts here are considerably stronger to support a finding of probable cause. See,
Commonwealth v. Lawson, 454 Pa. 23, 309 A.2d 391 (1973). As our Supreme Court noted in Lawson:

“All the detailed facts and circumstances must be considered. The time is important; the street location is important;
the use of a street for commercial transactions is important; the number of such transactions is important; the place
where small items were kept by one of the sellers is important; the movements and manners of the party are impor-
tant.” 454 Pa. at 28, 309 A.2d at 394.

Observations in Lawson of what appeared to have been three separate transactions of money for some object retrieved from a
small sack of a female defendant’s bosom permitted the police to properly approach the Lawsons. Their subsequent flight, cou-
pled with all the facts and circumstances, were sufficient to establish probable cause to arrest. That rationale is instructive here.
All of the detailed facts and circumstances known to the police at the time that they sought to approach Henderson are signifi-
cant. The time from the arrangement of the drug deal until Henderson’s approach to the undercover vehicle was approximately
twelve to fifteen minutes. Henderson was the only one who approached the undercover vehicle, which was parked where the drug
dealer had advised the informant to park. Henderson’s conduct and mannerisms as he approached, his nervousness, his stopping
and looking around, his motioning to the undercover officer to approach him, and ultimately his approaching the undercover offi-
cer, coupled with the officer’s training and experience and the fact that these actions were occurring in a high crime area, are all
important factors in determining that probable cause existed here. Henderson’s flight from police presence readily tips the scales
in the determination that probable cause existed so as to arrest Henderson. Accordingly, Henderson’s first assignment of error
must fail.

Henderson’s second assignment of error claims that the Court erred by failing to compel the Commonwealth to reveal or pro-
duce the informant. Henderson claims that the informant was the sole source of evidence used by the police in their scheme to
purchase heroin. This is obviously incorrect, as the various police officer witnesses testified as to the portions of the conversa-
tions that there were able to overhear between the informant and the drug dealer. Detective Love testified that he was able to
hear the conversation between the informant and the drug dealer. Detective Marabello was able to overhear the informant’s side
and followed those directions to the place where the drug deal was to take place. The fact that the police had no independent evi-
dence involving the drug dealer here is irrelevant, as the drug dealer obviously engaged in conversations with the informant to
arrange for a drug deal. Whether Henderson in fact was the drug dealer who participated in the conversations or simply the
courier is also irrelevant. Likewise, whether Henderson had any prior relationship with the informant for the purposes of selling
drugs is also irrelevant. The facts are quite clear – the informant placed a monitored telephone call with an individual to arrange
a drug deal, that individual gave directions as to where the informant and the undercover officer were to travel for the purposes
of consummating that deal. Within minutes of arriving at that location, Henderson approached the undercover police vehicle and
attempted to engage the undercover officer to come to his location. These efforts having failed, Henderson nervously approached
the undercover vehicle, placing himself within eight feet of that vehicle before the undercover officer made the determination to
effectuate the apprehension of Henderson. Given the fact that the police did not have money to actually consummate a deal, this
conduct was certainly reasonable and prudent police work. There is simply no basis on this record to compel the disclosure of
the identity of the informant. The fact that the police immediately apprehended Henderson after the attempt to sell drugs to the
undercover officer rendered the informant’s identity immaterial. See, Commonwealth v. Marsh, 997 A.2d 318 (Pa. 2010). The
Commonwealth enjoys a qualified privilege to withhold the identity of a confidential source. Commonwealth v. Bing, 551 Pa. 659,
713 A.2d 56 (1998). In order to overcome this qualified privilege, a defendant must first establish that the information sought is
material to the preparation of his defense and that the request is reasonable. If the defendant fails to establish that the infor-
mant’s identity is material to his defense, then the exercise of the Court’s discretion in determining whether the informant should
be revealed is not reached.

For the within reasons, Henderson’s motions were properly denied, and the judgment of sentence imposed in this matter should
be affirmed.

BY THE COURT:
/s/Cashman, J.

Date: April 18, 2011
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Commonwealth of Pennsylvania v.
James Otis Streeter

Motion to Suppress—Court Acting as an Expert Witness—Intoxication

No. CC 200907263. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—April 18, 2011.

OPINION
The appellant, James Otis Streeter, (hereinafter referred to as “Streeter”), was convicted of the crimes of burglary, criminal

trespass, theft and criminal conspiracy following a non-jury trial on December 1, 2009. A presentence report was ordered and
Streeter was sentenced to a period of incarceration of not less than five nor more than ten years to be followed by a period of pro-
bation of five years during which he was to undergo random drug screening and pay restitution to the victim in the amount of
$4,000.00. Streeter did not file post-sentencing motions since he elected to file a direct appeal to the Superior Court on March 25,
2010. Streeter was directed to file a concise statement of matters complained of on appeal and in that statement he has raised one
issue that being that this Court abused its discretion in denying his suppression motion when on two separate occasions it acted as
its own expert witness.

Streeter was identified as a suspect almost immediately and the Allegheny County Police, working with the Mt. Oliver Police,
obtained an arrest warrant for Streeter. The Allegheny County Police arrested Streeter at his home and brought him to the Mt.
Oliver Police Department where they advised him of his Miranda warnings and took a voluntary statement from him. The
Commonwealth introduced not only the Miranda rights form signed by Streeter but, also, a hand-written statement, which Streeter
gave to the police.

Streeter filed a motion to suppress his statements on the basis that he was under the influence of various controlled sub-
stances. Streeter testified at the suppression hearing that during the twelve to fifteen hours that preceded his arrest, he had
taken four to five Xanax tablets, four to five Ecstasy tablets, and had smoked an ounce and one-half of marijuana. As a result of
the ingesting of these controlled substances, Streeter did not recall being given his Miranda warnings nor did he believe that
he freely and voluntarily waived his Miranda rights since he was under the influence of these controlled substances. The
Commonwealth presented the testimony of Officer Timothy Stetzer, (hereinafter referred to as “Stetzer”), of the Allegheny
County Police who advised Streeter of his Miranda rights and also took Streeter’s statement. Stetzer testified that Streeter did
not appear to be under the influence of drugs or alcohol and that he freely and voluntarily waived his rights and confessed to
the commission of these crimes.

Streeter maintains that this Court abused its discretion in denying his suppression motion when it acted as its own expert wit-
ness in commenting about his purported level of intoxication and in making a comparison between Streeter’s hand-written state-
ment and his signatures on the subpoenas that he signed in connection with his case. By acting as its own expert witness, Streeter
maintains that this Court demonstrated partiality, prejudice, bias or ill will toward Streeter and therefore was not a fair and unbi-
ased fact-finder. Streeter testified that on the day that these crimes were committed, that he had taken four to five to Xanax tablets,
four to five Ecstasy pills and smoked an ounce and one-half of marijuana. Because of the ingestion of these controlled substances,
he was under the influence of those substances to such an extent that he could not have freely and voluntarily waived his rights.
The Commonwealth presented evidence from Stetzer who took Streeter’s statement who said that he did not appear to be under
the influence of those drugs nor did he demonstrate any physical characteristics which would have been consistent with Streeter’s
being under the influence of those substances. This Court, after hearing the testimony at the time of the suppression hearing,
rejected Streeter’s claim of intoxication and stated the following:

THE COURT: Well, if Mr. Streeter consumed the amount of drugs and the nature of the drugs that he said, the only
thing he would be under the influence of would be the Coroner’s Office. Checking his signatures on the subpoenas that
he had been given which are in the original file – there are at least two – and against the signature on the waiver of
rights form and the voluntary statement, it appears that he wasn’t under the influence of anything. The motion for sup-
pression will be denied.

Bench Trial Transcript, page 13, lines 8-19.

While most drugs fall into the category of stimulant, depressant or hallucinogen, marijuana is a mix of all three. Marijuana
causes a subjective change in one’s perception and the impairment of one’s short-term memory and working memory, psycho-
motor coordination and concentration. Ecstasy was intended to be used as an anti-depressant since it is mostly a stimulant and a
hallucinogen. Xanax (Alprozolam) was designed to treat severe anxiety disorders and panic attacks since it possesses sedative,
hypnotic and amnesic properties. These drugs are often used in conjunction with each other since they are central nervous sys-
tem depressants.

The standard to be used when reviewing the ruling on a suppression motion has been set forth in Commonwealth v. DeJesus,
567 Pa. 415, 787 A.2d 394, 401 (2001).

We determine whether the record supports the court’s factual findings and whether the legal conclusions drawn from
them are correct. Commonwealth v. Cortez, 507 Pa. 529, 491 A.2d 111, 112(Pa.), cert. denied, 474 U.S. 950, 106 S.Ct.
349, 88 L.Ed.2d 297 (1985). Where, as here, it is the defendant who is appealing the ruling of the suppression court,
we consider only the evidence of the prosecution and so much of the evidence for the defense which remains uncon-
tradicted when fairly read in the context of the whole record. Commonwealth v. Hall, 549 Pa. 269, 701 A.2d 190, 197
(1997), cert. denied, 523 U.S. 1082, 118 S.Ct. 1534, 140 L.Ed.2d 684 (1998). If, upon our review, we conclude that the
record supports the factual findings of the suppression court, we are bound by those facts, and may reverse only if the
legal conclusions drawn therefrom are in error. Cortez, 491 A.2d at 112.

In ruling on Streeter’s suppression motion, this Court had to make a determination as to the credibility of the witnesses who testi-
fied with respect to Streeter’s contention that he was impaired to such an extent by his use of controlled substances that he was
unable to freely and voluntarily waive his rights. This Court used its experience and knowledge of the drugs that Streeter alleged-
ly consumed together with their effect on him to judge his credibility. The standard instruction given to a jury on the issue of cred-
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ibility reminds them that they are to use their knowledge and commonsense in making an assessment of an individual’s credibili-
ty. As the fact-finder with respect to Streeter’s motion, this Court was required to analyze the testimony and use its commonsense
and experience in making a determination as to who was the credible witness.

In Commonwealth v. Ventura, 975 A.2d 1128, 1137-1138 (Pa. Super. 2009), the Court restated the law with respect to the waiv-
er of one’s Miranda rights while intoxicated. 

Regarding the second aspect of Ventura’s third issue, the law in Pennsylvania pertaining to the waiver of Miranda
warnings while intoxicated is well-settled:

The fact that an accused has been drinking does not automatically invalidate his subsequent incriminating statements.
The test is whether he had sufficient mental capacity at the time of giving his statement to know what he was saying
and to have voluntarily intended to say it. Recent imbibing or the existence of a hangover does not make his confes-
sion inadmissible, but goes only to the weight to be accorded to it.

Commonwealth v. Adams, 385 Pa.Super. 513, 561 A.2d 793, 795 (1989) (citation omitted). “[W]hen evidence of impair-
ment is present, it is for the suppression court to decide whether the Commonwealth has established by a preponder-
ance of the evidence that the suspect nonetheless had sufficient cognitive awareness to understand the Miranda warn-
ings and to choose to waive his rights.” FN5 Commonwealth v. Britcher, 386 Pa.Super. 515, 563 A.2d 502, 507 (1989)
(citations omitted).

This Court in applying this standard obviously determined that while Streeter may have used one or more of these controlled
substances, his use of the substances was not to such an extent that he was impaired so as to prevent him from freely and volun-
tarily waiving his Miranda rights. Supplementing this Court’s determination of the credibility of Streeter and Stetzer, was this
Court’s examination of Streeter’s hand-written confession. In addition to reviewing that hand-written document which was admit-
ted as an exhibit in the suppression hearing, this Court also reviewed the subpoenas in the Court file, which Streeter had signed
on several occasions. It is a review of these items that Streeter also maintains demonstrated an ill will or bias toward him. This
Court did not seek to act as a handwriting expert but only sought to review the items, which have been acknowledged and signed
by Streeter to see if they demonstrated any type of impairment. Streeter’s statement showed no obvious defects and his signature
on that statement matched the signature on all of his subpoenas. This Court was doing nothing more than a jury would do in mak-
ing an assessment of all of the testimony and exhibits that would have been given to it. 

The problem with Streeter’s claim of error is that the comments made by this Court had nothing to do with the verdicts that
were rendered in his case. This Court convicted Streeter on the basis of the facts and not his statements or confession to the
police. The facts as presented by the Commonwealth were that on April 15, 2009, Gigi Lincoln was at home in her apartment
located at 145 Penn Avenue, Apartment No. 4, in Mt. Oliver Borough watching television. Mrs. Lincoln heard noises coming from
her son’s bedroom and she went back to check, however, when she initially looked into that room she did not see anyone. As she
was returning into the living room, she heard an additional noise which sounded like a phone cover being opened and she went
back to her son’s room and looked in and saw Streeter attempting to disconnect her son’s X-Box from it’s surge suppressor. She
was able to see Streeter’s face since he was using his cell phone and the light from that phone illuminated his face. Ms. Lincoln
also saw another individual standing in her son’s closet; however, she was not able to get a good view of that individual. Ms.
Lincoln called 911 to report this burglary and also grabbed a stick to hit these individuals. While she was confronting these indi-
viduals, her phone call to 911 was disconnected, however, the 911 operator called her back and she reported the details of this
occurrence including the fact that these two individuals had gone out her son’s bedroom window and down the fire escape and
got into a white car. Initially, the Mt. Oliver Police responded to Ms. Lincoln’s call but then requested the assistance of the
County Detectives. Stetzer and Opferman came to her house and took a statement from her in addition to attempting to finger-
print the scene. While Mrs. Lincoln was giving a statement to the police, Streeter and his co-conspirator came back to her apart-
ment on two more occasions.

The reason that Streeter came back to Mrs. Lincoln’s apartment was to try to locate his phone, which he had left in Mrs.
Lincoln’s apartment. During her interview with the police, she told them that while she was in her son’s room after Streeter
had left that room, that she heard a phone ring and when she picked it up and opened the phone up she saw on the screen-
saver a picture of Streeter. She told the police that the individual who was in the picture on the phone was the individual
who was in her apartment. Ashley Sankovich, a neighbor, was returning to her apartment after going to the store when she
noticed police cars outside of her apartment building. She went in to check on Mrs. Lincoln, and found that Mrs. Lincoln’s
apartment had been burglarized. Ms. Sankovich was shown the picture on the cell phone and she identified him as an indi-
vidual who she knew only by his street name of “Papa”. This information was passed on to the Mt. Oliver Police and a photo
array was put together and shown to Mrs. Lincoln who immediately identified Streeter as the individual who had burglar-
ized her apartment.

In finding Streeter guilty of these crimes, this Court made the following observations:

THE COURT: Mr. Streeter, based upon the credible evidence presented in this case, I’m going to find you guilty of
the charge of burglary and criminal trespass, theft and criminal conspiracy.

Even without your statement, there was more than sufficient evidence to establish the elements of the crime by
virtue of the positive identification and viewing of one of the individuals that entered into that residence and also the
fact that your cell phone was located in the residence.

Bench Trial Transcript, page 57, line 16 through page 58, line 2.

There was no need to use Streeter’s statement since the evidence was overwhelming that he was the individual who burglar-
ized Lincoln’s apartment.

BY THE COURT:
/s/Cashman, J.

Date: April 18, 2011
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Commonwealth of Pennsylvania v.
Roco Catanzarite

Insufficient Evidence—Aggravated Assault While DUI—Serious Injury—Causation

No. CC 200918477. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 19, 2011.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of October 25, 2010. After a non-jury trial, this

Court found the defendant guilty a number of counts. The only conviction germane to this appeal is a conviction for aggravated
assault by vehicle while driving under the influence. The defendant filed a timely appeal and a timely Concise Statement of Errors
Complained of on Appeal alleging that the evidence was insufficient to prove that the victim suffered serious bodily injury and that
the defendant’s intoxication caused the victim’s injuries.

The evidence adduced at trial demonstrated that the defendant was operating his truck on South Peachtree Street in Robinson
Township, Pennsylvania on September 12, 2009. One witness testified that she observed the defendant’s vehicle travel at a high
rate of speed and almost strike a telephone pole. The vehicle stopped, backed up and then continued on South Peachtree Street. As
the defendant’s vehicle continued down South Peachtree Street it crossed into the oncoming lane of traffic and collided with a vehi-
cle operated by Jean Bellay. Ms. Bellay was driving the vehicle and her husband was sitting in the passenger compartment of the
vehicle. Her vehicle sustained significant damage. She was transported from the scene by ambulance.

Police officers responded to the scene. Upon arriving at the scene, the officers approached the defendant who admitted that he
had been driving his truck at the time of the accident. The defendant also admitted that he had consumed alcohol prior to the acci-
dent. The defendant smelled of alcohol and had glassy and bloodshot eyes. The defendant’s gait was unsteady. He failed two field
sobriety tests. After being tested, his blood alcohol reading was .202%. The defendant was placed under arrest.

As a result of the accident, Ms. Bellay received a fractured right foot and required surgery. Ms. Bellay was unable to work as a
school aide or in her part time job as a cashier at a local hardware store for approximately four months. She was confined to a
couch for four to six weeks and was not able to walk during this period. As of the date of trial, she continued to experience pain in
her injured foot and required the use of a cane. She even limped as she approached the witness stand.

The defendant filed a timely Notice of Appeal and has challenged whether the evidence was sufficient to prove that Ms. Bellay
suffered serious bodily injury and whether the defendant’s intoxication caused Ms. Bellay’s injuries. The defendant does not chal-
lenge his convictions for DUI.

Relative to the defendant’s claims of error, the standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our judg-
ment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need not
preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless
the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the crime beyond a rea-
sonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be
evaluated and all the evidence actually received must be considered. Finally, the trier of fact while passing upon the cred-
ibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995). It is for the trier of
fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159 (Pa.Super 2006).

A person is guilty of violating 75 Pa.C.S. § 3735.1(a) when he “negligently causes serious bodily injury to another person as the
result of [a DUI related offense.]” “The Crimes Code provides that the negligence required for commission of the offense of [aggra-
vated assault by DUI] is present ‘when [a person] should be aware of a substantial and unjustifiable risk . . . [that is] of such a
nature and degree that the actor’s failure to perceive it . . . involves a gross deviation from the standard of care that a reasonable
person would observe in that actor’s situation.’” Commonwealth v. Miller, 2002 PA Super 333, 810 A.2d 178, 181 (Pa. Super. 2002)
(quoting 18 Pa.C.S. § 302(b)(4)). “Serious bodily injury” means “[b]odily injury which creates a substantial risk of death or which
causes serious, permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.” 18
Pa.C.S. § 2301.

Defendant first claims that the evidence did not demonstrate that Ms. Bellay suffered serious bodily injury. In this case, the
Court believed that Ms. Bellay did suffer a protracted loss or impairment of a bodily function. As a result of the accident, she suf-
fered a fractured right foot that resulted in her having to undergo surgery to repair the damage. Ms. Bellay was unable to walk for
six to eight weeks afterwards. She was confined to her couch for that period. She missed work for about four months. She contin-
ues to walk with a limp on occasion and she still requires the use of a cane. This Court believes that serious bodily injury was estab-
lished by the above-recited evidence.

Relative to the defendant’s claim that the Commonwealth failed to prove that the Defendant’s intoxication resulted in Ms.
Bellay’s injuries, this Court found that the evidence was amply supportive of the verdict. “Criminal responsibility is properly
assessed against one whose conduct was a direct and substantial factor in producing the [injury] even though other factors com-
bined with the conduct to achieve the result”. Commonwealth v. Ketterer, 725 A.2d 801, 806 (Pa.Super. 1999) citing Commonwealth
v. Shoup, 620 A.2d 15, 16-17 (Pa.Super. 1993). “As long as the defendant’s conduct started the chain of causation which led to the
victims’ injuries, criminal responsibility may properly be found.” Id. citing Commonwealth v. Nicotra, 625 A.2d 1259 (Pa.Super.
1993). Causation is an issue to be resolved by the fact-finder. Commonwealth v. Miller, 810 A.2d 178, 182 (Pa.Super. 2002)

There was testimony that the defendant was intoxicated and travelling in the lane of oncoming traffic when the defendant’s
truck plowed into Ms. Bellay’s vehicle. While the evidence of his actual speed was scant, there was evidence that immediately prior
to the collision, defendant’s vehicle almost struck a telephone pole and defendant had to back up to stay on the roadway. The defen-
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dant’s vehicle then crossed into oncoming traffic, and collided with Ms. Bellay’s vehicle. At the scene of the accident, defendant’s
eyes were glassy and his gait was unsteady. He failed two field sobriety tests. Within two hours of the accident, defendant’s blood
alcohol concentration was .202%. There is no dispute that Ms. Bellay was injured as a result of the accident. This Court believes
that defendant’s intoxication was a direct and substantial factor in causing the collision of defendant’s and Ms. Bellay’s vehicles
and, therefore, Ms. Bellay’s injuries. This evidence is sufficient to prove the requisite causation.

For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 19, 2011

Commonwealth of Pennsylvania v.
Tilava Ledbetter

Insufficient Evidence—Theft—Lottery Ticket Winnings—Mistake in Amount Paid

No. CC 2010-04123. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—May 18, 2011.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of December 14, 2010. After a non-jury trial,

this Court found the defendant guilty of theft of property lost, mislaid, or delivered by mistake. This Court sentenced the defen-
dant to a two-year period of probation. The defendant filed a timely appeal and a timely Pa.R.A.P. 1925(b) Statement of Errors
alleging the evidence was insufficient to convict her for a number of reasons and that this Court erred by failing to grant the defen-
dant a new trial based on the weight of the evidence. 

The evidence adduced at trial demonstrated that the defendant accompanied her elderly father to a Giant Eagle supermarket
on May 11, 2008 to redeem a Pennsylvania lottery ticket at Giant Eagle’s lottery counter. The evidence established that the defen-
dant’s father was the owner of the winning ticket. The defendant and her father both appeared at the lottery counter. After her
father executed the necessary claim forms, the defendant presented one winning lottery ticket to the customer service represen-
tative working at the lottery counter. The defendant then told her father to “go sit down, I will collect the money”. Her father did
sit down. The customer service representative testified that this instance was the first lottery claim that she ever processed.
Because she was having some confusion over the processing of the claim, she asked a coworker to assist her. The customer serv-
ice representative presented the winning ticket to her manager and asked for $5,000 for the lottery payout. The manager present-
ed her with $5,000 which she then gave to the defendant. Pennsylvania lottery records confirmed the payouts set forth above.

Debbie Askey testified at trial that she was the person at Giant Eagle that presented the customer service representative with
the $5,000 for the lottery payout. She testified that she later learned that the correct payout should have been $2,500, not $5,000.
Two days after the payout was made, Ms. Askey telephoned the defendant and explained to her that she received $2,500 more than
she should have received. The defendant replied “oh no” and she said “you better find that other ticket”. The defendant then hung
up on Ms. Askey. The defendant never returned the extra $2,500 to Giant Eagle.

Defendant challenges whether the evidence was sufficient to convict her of theft. The defendant recites a litany of reasons why
the evidence was insufficient. All of the arguments raised by the defendant are factually based and do not impact the sufficiency
of the evidence. It is clear that the evidence presented at trial was sufficient to convict the defendant of theft.

As set forth above, the test for sufficiency is whether viewing the evidence, and all reasonable inferences therefrom, in the light
most favorable to the Commonwealth, the fact-finder reasonably could have determined that all the elements of the crime were
established beyond a reasonable doubt. Id. see also Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005);
Commonwealth v. Mackert, 781 A.2d 178, 186 (Pa.Super. 2001). The Commonwealth may sustain its burden of proving every ele-
ment of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.” Id. see also Commonwealth v. Rosado,
684 A.2d 605, 608 (Pa. Super. 1996). It is for the trier of fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d
147, 159 (Pa.Super 2006).

The defendant complains that the evidence was insufficient to convict her of Theft of property lost, mislaid, or delivered by mis-
take. That crime is defined as:

§ 3924. Theft of property lost, mislaid, or delivered by mistake

A person who comes into control of property of another that he knows to have been lost, mislaid, or delivered under
a mistake as to the nature or amount of the property or the identity of the recipient is guilty of theft if, with intent to
deprive the owner thereof, he fails to take reasonable measures to restore the property to a person entitled to have it.

The facts of this case demonstrated that the defendant clearly took possession of $2,500 more than she should have at the time
she redeemed the winning lottery ticket. Further, the evidence presented by the Commonwealth established that a few days after
she received the lottery payout, the defendant was advised that she was mistakenly provided with an extra $2,500 at the time she
presented the winning ticket. After being advised that she had been mistakenly provided with the extra $2,500, she hung up on a
representative of Giant Eagle. Not only was the evidence sufficient to establish that the defendant failed to take reasonable meas-
ures to return the extra money, the evidence established that the defendant took affirmative steps to keep the extra money. The evi-
dence established that the defendant came into control of $2,500 belonging to Giant Eagle. The defendant knew the extra $2,500 had
been delivered under a mistake as to the proper amount. Her conduct in hanging up on a representative of Giant Eagle is indicative
of her intent to deprive Giant Eagle of the money and she failed to take any measures to restore the property to Giant Eagle.

The defendant next alleges that the verdict was against the weight of the evidence and this Court should have granted a new
trial. As set forth in Criswell v. King, 834 A.2d 505, 512. (Pa. 2003)
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Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. Reassessment of the credibility of
the witnesses is generally not proper in reviewing weight claims. Commonwealth v. Manley, 985 A.2d 256, 261(Pa.Super.2009);
Commonwealth v. Gibbs, 981 A.2d 274 (Pa.Super. 2009). Unless the evidence is so unreliable and/or contradictory as to make any
verdict based on such evidence pure conjecture, a weight challenge shall fail. Gibbs, at 981 A.2d at 282. A reviewing court is not
permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict
should only be reversed based on a weight claim if the evidence is so tenuous, vague and uncertain that the verdict was so con-
trary to the evidence as to shock one’s sense of justice. Id.; Commonwealth v. Sullivan, 820 A.2d 796, 806 (Pa.Super. 2003)(quoting
Commonwealth v. La, 433 Pa. Super. 432, 640 A.2d 1336, 1351 (Pa. Super. 1994), appeal denied, 540 Pa. 597, 655 A.2d 986 (Pa.
1994)). See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the
grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict
but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal
weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000); see also Commonwealth v. Morgan,
913 A.2d 906 (Pa.Super. 2006)(a weight argument concedes sufficiency but contests which evidence is to be believed). This Court
has reviewed the trial record and does not believe the verdict is against the weight of the evidence.

For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: May 18, 2011

Commonwealth of Pennsylvania v. Darryl Pettis
Motion to Suppress—Furtive Movements—Officer Safety

No. CC 200919332. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—May 18, 2011.

OPINION
This is a direct appeal wherein the defendant, Darryl Pettis, appeals from the Judgment of Sentence dated January 13, 2010.

On that date, the defendant was convicted, after a nonjury trial, of possessing a firearm by a prohibited person, possessing a
firearm without a license and receiving stolen property. This Court sentenced the defendant to a term of imprisonment of not less
than 2 years nor more than 4 years. The defendant filed a timely Notice of Appeal. Defendant filed a Concise Statement of Errors
Complained of on Appeal alleging that this Court should have granted his suppression motion because the stop and subsequent
search of the defendant was illegal.

The credible facts adduced at the suppression hearing established the following events: Pittsburgh Police Sergeant Snyder and
Detective Fallert were patrolling an area of the City of Pittsburgh in an unmarked vehicle on November 6, 2009. As they
approached the intersection of Columbo Street and North Graham, they heard a woman yelling in the street on North Graham. The
officers observed a white Dodge Avenger a short distance from the woman. The engine of the Avenger was running and its lights
were on. The officers were concerned that they were confronted with a domestic dispute between the woman and the occupant of
the Avenger. The officers exited their vehicle. Detective Fallert approached the driver’s side of the vehicle to speak with the defen-
dant about his concerns that a domestic dispute was occurring. Sergeant Snyder approached the passenger’s side of the Avenger.
As he approached the Avenger, Sergeant Snyder also observed the defendant in the driver’s seat leaning to left looking at the
rearview mirror watching Detective Fallert as he approached the driver’s side. Sergeant Snyder observed the defendant reaching
with his right hand toward his right side. Sergeant Snyder then illuminated the interior of the Avenger with his flashlight, thereby
observing the defendant stuff a black firearm under his right leg. Sergeant Snyder signaled Detective Fallert that he observed a
firearm. Detective Fallert approached the driver’s side of the Avenger and asked the defendant to step out of the vehicle. The
defendant complied. The officers recovered a black firearm from the driver’s area. It was subsequently determined that the defen-
dant and the screaming woman had no relationship. The woman was yelling for her husband and children and the defendant was
waiting on the street for his family to exit a house and get into the Avenger. The defendant was subsequently arrested and convict-
ed as set forth above.

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect indi-
viduals from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth
v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforce-
ment officers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those interactions become
more intrusive. See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere
encounter’ (or request for information) which need not be supported by any level of suspicion, but carries no official compulsion
to stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111
S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a reasonable suspicion; it sub-
jects a suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional
equivalent of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial deten-
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tion’, must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979);
Commonwealth v. Rodriguez, 532 Pa. 62, 614 A.2d 1378 (1992).

As set forth above, a mere encounter between police and a citizen need not be supported by any level of suspicion, and carries
no official compulsion on the part of the citizen to stop or to respond. See Beasley, 761 A.2d at 624. No constitutional provision pro-
hibits police officers from approaching citizens in public to make inquiries of them.

If, however, the police action becomes too intrusive, a mere encounter may be regarded as an investigatory detention or seizure.
See Id. To determine whether a mere encounter rises to the level of an investigatory detention, it must be discerned whether, as a
matter of law, police have conducted a seizure of the person involved. See Commonwealth v. Mendenhall, 552 Pa. 484, 715 A.2d
1117, 1119 (Pa. 1998).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a show
of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609 A.2d 177,
180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619 (1994). Such a
detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the requirements of
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular encounter constitutes
a seizure or detention, “a court must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonable person that the person was not free to decline the officers’ request or other-
wise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115 L. Ed. 2d
389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter. Circumstances to consider include,
but are not limited to, the following: the number of officers present during the interaction; whether the officer informs the citizen
he or she is suspected of criminal activity; the officer’s demeanor and tone of voice; the location and timing of the interaction; the
visible presence of weapons on the officer; and the questions asked. See Beasley, 761 A.2d at 624.

If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity
is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may con-
duct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light of
his experience, that criminal activity may be afoot). Moreover, as set forth in Packacki, “[i]f, during this stop, the officer observes
conduct which leads him to believe the suspect may be armed and dangerous, the officer may pat down the suspect’s outer gar-
ments for weapons. If no weapons are found, the suspect is free to leave if the officer concludes he is not involved in any criminal
activity.” Id.

As set forth in Commonwealth v. Spencer, 735 A.2d 673, 677 (Pa. 1999), the Supreme Court explained

Pennsylvania courts recognize that under limited circumstances police are justified in investigating a situation, so long
as the police officers reasonably believe that criminal activity is afoot. Commonwealth v. Melendez, 544 Pa. 323, 676 A.2d
226, 228 (Pa. 1996); see also Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 (Pa. 1992)(rejecting any expansion
of the Terry exception to probable cause). In order to demonstrate reasonable suspicion, the police officer must be able
to point to specific and articulable facts and reasonable inferences drawn from those facts in light of the officer’s expe-
rience. Jackson, 698 A.2d at 573 (citing Terry, 392 U.S. at 27). Case law has established that certain facts, taken alone, do
not establish reasonable suspicion. Commonwealth v. Matos, 543 Pa. 449, 672 A.2d 769 (Pa. 1996)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Dewitt, 530 Pa. 299, 608 A.2d 1030 (Pa. 1992)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Kearney, 411 Pa. Super. 274, 601 A.2d 346 (Pa. Super. 1992)(mere
presence in a high crime area does not warrant a stop). However, a combination of these facts may establish reasonable
suspicion. Terry v. Ohio, 392 U.S. at 22 (innocent facts, when taken together, may warrant further investigation);
Commonwealth v. Riley, 715 A.2d 1131, 1135 (Pa. Super. 1998) (“a combination of circumstances, none of which alone
would justify a stop, may be sufficient to achieve a reasonable suspicion”).

In Commonwealth v. Parker, 957 A.2d 311, 314-315 (Pa.Super. 2008), the Superior Court affirmed a search under similar circum-
stances to those in this case. The facts of Parker demonstrated that police officers observed the driver of a vehicle make furtive
movements reaching down to his right and to his left. The driver’s shoulders were dipping from side to side as if he was trying to
hide something. Based on the officer’s opinion, he feared that his safety was in jeopardy and that the defendant may have been try-
ing to conceal a weapon. The search of the driver yielding a firearm was deemed lawful. See also Commonwealth v. Wilson, 927 A.2d
279, 284-285 (Pa.Super. 2007)(after the officer stopped and pulled behind the defendant, he observed him “looking into his rear view
and side mirrors and his “shoulders and stuff” were moving around.” The defendant’s “suspicious gestures and movements, in con-
junction with the fact that he placed his hands inside his coat pocket as if he were reaching for something, could lead officer to rea-
sonably conclude that his safety was in jeopardy.”); Commonwealth v. Mack, 953 A.2d 587 (Pa. Super. 2008) (the officer could have
reasonably concluded that his safety was in jeopardy and so was justified in subjecting the defendant to a Terry frisk based on the
defendant’s “reaching movements in the vehicle while the officer approached,” coupled with the time of day, the defendant’s nerv-
ousness, and his lack of proper identification); Commonwealth v. Murray, 936 A.2d 76, 77 (Pa. Super. 2007) (the officer articulated
sufficient facts to lead him to conclude the defendant could have been armed and dangerous due to his “excessive movement inside
the vehicle,” in addition to the hour of night and the fact that the neighborhood was a well-known narcotics area).

In this case, this Court believes that the officers’ interaction with the defendant began as a mere encounter. The officers
approached the defendant to determine if a domestic incident was in progress. The defendant was free to leave as the officers
approached the vehicle. However, as the officers approached the Avenger, the defendant engaged in conduct that caused the offi-
cers to believe that criminal activity may be afoot. The defendant made suspicious movements that caused the officers to believe
that the defendant may be armed and was attempting to conceal a firearm. At this point, the officers were permitted to secure the
defendant and ask him to step out of the Avenger. Due to their concern for their own safety, there was nothing improper about the
recovery of the firearm. The stop and search was legal.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: May 18, 2011
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Meridian Street Associates, LLC v.
The City of Pittsburgh Zoning Board of Adjustment v.

The City of Pittsburgh, Dale Reese, Beth Reese and Nina Trout
Zoning—General—Failure to Raise at Hearing—Waiver—Vested Right—Commencement of Construction—Non-Conforming Use

No. SA 10-000945. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—March 25, 2011.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment dealing with Property located at 125

Meridian Street and 114-124 Hallock Street in an R1D-H, Single-Unit Detached Residential, Moderate Density District in the Mt.
Washington neighborhood of the City of Pittsburgh, owned by Meridian Street Associates, LLC (“Meridian”). The Property is cur-
rently a vacant lot. In July of 2005, Meridian received approval to construct a three-story, ten-family dwelling, each with integral
two-car garages and a total of three off-street parking stalls. The Property was zoned RM-M, Multi-Unit, Residential, Moderate
Density Zoning District when Meridian submitted the Application. Ten-family dwelling use was permitted. Over the next five
years, Meridian’s proposed project has been redesigned three times. They also conducted geotechnical and topographical studies
and employed structural and architectural engineering services. In 2009, Meridan began to clear the land and was denied a build-
ing permit because the 2005 site plan approval had expired and the Property had been rezoned to R1D-H. Meridian applied for a
use variance under Section 911.02 to construct the project because a ten family dwelling use is not permitted in an R1D-H Zoning
District. The Board held a hearing on May 6, 2010 and they denied Meridian’s request finding that they are not entitled to their
requested use variance. It is from that decision that Meridian appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

Meridian alleges that the one year expiration period of Section 922.04.H is invalid because it is a substantive change from the
alleged five year expiration period provided under the Municipalities Planning Code (“MPC”). However, this issue is waived
because Meridian did not raise it during the hearing or in its Land Use Appeal. The Courts have held that if an appellant does not
raise a question regarding the validity of a local ordinance at the zoning board hearing and a full record of the proceedings was
made, the issue is waived. Seneca Mineral Co., Inc. v. McKean Tp. Zoning Hearing Bd., 556 A.2d 496, 499 (Pa. Cmwlth. 1989).

Meridian claims that the one year expiration provision in Section 922.04.H of the Code is invalid and instead the MPC’s five
year expiration period applies. However, as stated above, Meridian failed to assert this argument during the hearing or in its
Appeal and therefore it is waived. Additionally, the MPC does not apply to the City of Pittsburgh. Tuckfelt v. Zoning Board of
Adjustment of the City of Pittsburgh, 471 A.2d 1311, 1313 (Pa. Cmwlth. 1984).

The Board correctly found that Meridian’s site plan approval expired. Meridian claims that the one year time period under
Section 922.04.H did not expire. That section states:

The release of a site plan shall expire if the applicant or the applicant’s successor in interest fails to commence con-
struction of one (1) or more of the improvements shown to the released site plan within one (1) year of the date that
the site plan was released.

Meridian argues that because they had commenced construction, they are entitled to their proposed the ten-unit structure as a
legal, non-conforming use. However, Meridian obtained zoning authorization on July 6, 2005, and to this date, has not commenced
construction. Although Meridian conducted geotechnical and topographical studies and employed structural and architectural
engineering services, the Board determined that these acts do not constitute the commencement of construction.

Meridian also claims that it acquired a vested right in the permit issued by the government. The Pennsylvania Supreme Court has
set the criteria for determining whether a property owner acquired a vested right as a result of using land contrary to the Ordinance
in Petrosky v. Zoning Hearing Board of Upper Chichester Township, 402 A.2d 1385 (Pa. 1979). The applicant must establish:

(1) due diligence in attempting to comply with the law;

(2) good faith throughout the entire proceeding;

(3) expenditure of substantial unrecoverable funds;

(4) expiration of the period during which an appeal could have been taken from issuance of a Permit; and

(5) insufficiency of evidence that individual property owners or public health, safety and welfare would be adversely
affected by use of the Permit.

Randolph Vine Associates v. Zoning Hearing Board Adjustment of Philadelphia, 573 A.2d 255, 259 citing Petrosky. In the instant
case, Meridian failed to establish a vested right. Meridian was not issued a building permit so work done and moneys expended
were not in reliance of any building permit. The Supreme Court of Pennsylvania held that an appellant without a building permit,
does not have a vested right in a permit when they expend funds prior to obtaining a permit. City of Harrisburg v. Pass, 93 A.2d
447, 449 (Pa. 1953).

Meridian also claimed that it did not abandon the nonconforming use established when the Property was rezoned. However, in
2009 when the Property was rezoned, it was vacant and therefore no legal nonconforming use was created.

Based upon the foregoing, the decision of the City of Pittsburgh Zoning Board of Adjustment is affirmed and the appeal is denied.

ORDER OF COURT
AND NOW, this 25th day of March, 2011, based upon the foregoing Opinion, the decision of the City of Pittsburgh Zoning Board

of Adjustment is affirmed and the appeal is denied.

BY THE COURT:
/s/James, J.
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Scott and Smader Blumenthal v.
Zoning Board of Adjustment of the City of Pittsburgh

Zoning—Variance—Front Yard Parking Pad—Variance—Special Exception

No. SA 10-000714. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—May 12, 2011.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

Property located at 5833 Hobart Street in an RM-M (Multi-Use Residential, Moderate-Density) zoning district in the Squirrel Hill
neighborhood of the City of Pittsburgh, owned by Appellants Scott and Smadar Blumenthal (“the Blumenthals”). The Property con-
tains a 2 1/2 story, three-family dwelling, with a shared driveway and garage in the rear of the Property. The Blumenthals claim
that a car does not fit down the driveway, which is approximately 6 feet 4 inches wide. They wish to use an existing one-car park-
ing pad in the front yard instead. The Blumenthals allege that a neighbor parked on the front-yard parking pad for the past 30
years. A Certificate of Occupancy dated October 18, 1985 is on file to use the Property as a two-family dwelling with one outdoor
parking pad. In 2007, another Certificate of Occupancy was issued to use the Property as a three-family dwelling with no mention
of outdoor parking spaces.

The Blumenthals requested the use of a front yard parking pad. The zoning administrator denied their request. That decision
was timely appealed to the Board. The Board held a hearing on May 13, 2010 and they denied the Blumenthals’ request finding
that they failed to meet their burden to obtain a variance. It is from that decision that the Blumenthals appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board correctly denied the Blumenthals’ request for front yard parking. Front yard parking is generally not permitted in
the City. Section 925.06.H of the City of Pittsburgh Zoning Code (“Code”) permits front yard parking as a special exception in spe-
cific zoning districts (R1D, R1A and R2 zoning districts only). The Blumenthals property is not located in one of those designated
districts. Additionally, the Board found that even if the Property were located in a designated front yard parking district and eli-
gible for a special exception, the front yard parking pad would still require a dimensional variance from the interior side yard set-
back requirements of Section 912.04.C.

The Board may approve a variance as long as the following conditions exist:

(1) That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallow-
ness of lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular
property and that the unnecessary hardship is due to such conditions and not the circumstances of conditions
generally created by the provisions of the zoning ordinance in the neighborhood or district in which the proper-
ty is located;

(2) That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is there-
fore necessary to enable the reasonable use of the property; 

(3) That such unnecessary hardship has not been created by the appellant;

(4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent proper-
ty, nor be detrimental to the public welfare; and

(5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

(6) In granting any variance, the board may attach such reasonable conditions and safeguards as it may deem neces-
sary to implement the purposes of this act and the zooming ordinance.

Pittsburgh Code §922.09.E

The Blumenthals failed to meet the unnecessary hardship burden in this case. They testified that their driveway is narrow and
shared with their neighbor. However, many residents on Hobart Street have the same problem and therefore these circumstances
are not unique to the Blumenthals. The Board also determined that the proposed front yard parking pad would be contrary to pub-
lic interest. Eric Wagner, Vice President of the Squirrel Hill Urban Coalition, testified that front yard parking is a longstanding
problem in the area and front yard parking pads are not a permitted use in the district. He explained that four properties in the
area, including the Blumenthals’, have front yard parking and those properties have been cited. Mr. Wagner stated that front yard
parking detracts from the aesthetic appeal of the neighborhood. Therefore, the Board concluded that the proposed parking pad
would be contrary to the public interest.

Based upon the foregoing Opinion, the Board concluded that the Blumenthals did not meet their burden and denied their
Application for a special exception and a variance.

ORDER OF COURT
AND NOW, this 12th day of May, 2011, based upon the foregoing Opinion, the decision of the Zoning Board of Adjustment of the

City of Pittsburgh is affirmed and the appeal is dismissed.

BY THE COURT:
/s/James, J.
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C.O. Revocable Family Trust v.
City of Pittsburgh Zoning Board of Adjustment, City of Pittsburgh,

Drew Elste and Patricia Lemer
Zoning—Conditional Use—Abandonment—Accessory Structures—Timeliness

No. SA 11-000051. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—May 19, 2011.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with Property

located at 5516 Maple Heights Road in an R2-L Zoning District in the Shadyside neighborhood of the City of Pittsburgh, owned by
Chukky Okobi. Mr. Okobi is the sole trustee and beneficiary of Appellant C.O. Revocable Family Trust. The current use of the
Property as a Bed and Breakfast is permitted by Conditional Use.

By way of history, the Property was previously owned by Richard Fennell. On August 26, 1996, the City of Pittsburgh issued a
Certificate of Occupancy to Mr. Fennell to operate a Bed and Breakfast called “Shadyside Bed & Breakfast” on the Property. In
2001, after the Shadyside Bed & Breakfast defaulted, Mr. Fennell relocated his family back to the Property. In August of 2001, Mr.
Fennell submitted an Application for a Certificate of Occupancy to permit the installation of a scalloped fence with a wrought iron
gate. That Application identified the use of the Property as a “Single Family Dwelling Unit”. Mr. Fennell testified that he did not
intend to abandon the Bed and Breakfast use. Zoning Administrator Susan Tymoczko testified that she believed that Mr. Fennell
did not intend to abandon the Bed and Breakfast use. Mr. Fennell was issued a Certificate of Occupancy on February 13, 2002 per-
mitting a scalloped fence with a wrought iron gate. In 2007, Mr. Fennell conveyed the Property to C.O. Revocable Family Trust. In
2009, Mr. Okobi obtained a Bed and Breakfast license from the City of Pittsburgh. On March 26, 2010, Mr. Okobi received a letter
from Mary Fleming, Assistant Chief of Code Enforcement, informing him that a tent that he was using on the Property required
its own Certificate of Occupancy. On April 23, 2010, two neighboring property owners (“the Protesters”) filed an appeal claiming
that the use of the Property as a Bed and Breakfast was unlawful. Mr. Okobi applied for and was granted a Certificate of Occupancy
for a tent and for an ADA ramp on June 10, 2010. A hearing was held on August 5, 2010 and the Board granted the appeal finding
that the use of the Property had changed from a Bed and Breakfast to a “Single Family Dwelling Unit” and the 1996 Certificate of
Occupancy was extinguished. It is from that decision that C.O. Revocable Family Trust appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board improperly determined that the 2002 Certificate of Occupancy changed the use of the Property from a Bed and
Breakfast to a Single Family Dwelling Unit. Use of the Property as a Bed and Breakfast is permitted by Conditional Use in the R-
2 zoning district. The Code does not provide for the abandonment of a permitted use due to a cessation of the use for any period of
time. However, Pennsylvania law does provide for abandonment of a non-conforming use. Proof of intent to abandon a use togeth-
er with proof of an actual abandonment is required. Latrobe Speedway, Inc. v. Zoning Hearing Board of Unity Township, 720 A.2d
127, 129 (Pa. 1998). In the instant case, the Board found Mr. Fennel’s testimony to be credible. R. 382. Mr. Fennell testified that he
obtained the 2002 Certificate of Occupancy for the sole purpose of installing a scalloped fence with a wrought iron gate. He fur-
ther explained that he intended to turn the Property back into a Bed and Breakfast or sell to someone who would. R. 489-492.
Finally, he explained that he never intended to change or abandon the use of the Property as a Bed and Breakfast as a result of
applying for the 2002 Certificate of Occupancy.

A Bed and Breakfast use is required to be integrated with a single family residential dwelling. Section 911.04.A.7(i) states that
“No more than one (1) Bed and Breakfast use shall be permitted in a building and only in a single-unit residential structure”. The
1996 Certificate of Occupancy describes the use permitted as “3-story bed & breakfast facility including one dwelling unit…” R.
177.

Mr. Fennell testified that even while his family lived at the Property, he paid property taxes assessed on the Property as a com-
mercial operation. R. 491-492. Similarly, Mr. Okobi testified that he has paid property taxes that are assessed on the Property as a
commercial operation. R. 137-144. Mr. Okobi also stated that the City of Pittsburgh does not pick up trash from the Property
because it includes a commercial operation. R. 526.

Additionally, the City Code Section 922.02.D requires an Application for a Certificate of Occupancy to be submitted when any
of the following three circumstances are present:

1. Simultaneously with the application for a building permit pursuant to the provisions of the Building Code;

2. At the time of a change in use of land or structure;

3. Prior to the issuance of any permit for Major Excavation/Grading/Fill or for excavation or erection of a structure or
part thereof.

Therefore, when Mr. Fennell applied for a building permit to erect the fence, he also applied for the 2002 Certificate of
Occupancy, in accordance with the Code. Just because the Application for the 2002 Certificate of Occupancy identified the Property
as a “single family home” does not mean that Mr. Fennell intended to change the use of the Property.

The Board also improperly determined that the use of the tent, “is not being used as a proper accessory and has exceeded the
limited social and business function provided for in the B&B provisions of the Code.” R. 386. The Certificate for the installation of
the tent was issued on June 10, 2010. Prior to that, on April 23, 2010, the Protesters filed their appeal. Therefore, the Protesters’
appeal was not timely filed.

Section 912.01 of the Code, provides that Accessory Uses and Structures are permitted provided they are “subordinate to and
serve the primary use or structure; subordinate in area, extent and purpose to the primary use or structure; contribute to the com-
fort, convenience and necessity of occupants of the primary use or structure; and are located on the same zoning lot and in the
same zoning district as the primary use.”
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Ms. Tymoczo testified that she determined that the use of a tent was properly accessory to the Bed and Breakfast use and sim-
ilar in nature to other accessory structures permitted at other Bed and Breakfasts within the City. R. 503-504. The Supreme Court
held in Southco, Inc. v. Concord Township, 713 A.2d 607 (Pa. 1998), that determining if the proposed use is secondary to the pri-
mary use, depends on whether the use is “dependent upon” the primary use. Id. at 611. Here, the evidence shows that the primary
use of the Property is the permitted use of a Bed and Breakfast and the tent is dependent upon the primary use. Mr. Okobi testi-
fied that since August 2009, he has had approximately 500 Bed and Breakfast guests and 35 events at the Property.

Based upon the foregoing Opinion, the decision of the Zoning Board of Adjustment of the City of Pittsburgh is reversed and C.O.
Revocable Family Trust may continue to use the Property as a Bed and Breakfast.

ORDER OF COURT
AND NOW, this 19th day of May, 2011, based upon the foregoing Opinion, the decision of the Zoning Board of Adjustment of the

City of Pittsburgh is reversed and C.O. Revocable Family Trust may continue to use the Property as a Bed and Breakfast.

BY THE COURT:
/s/James, J.

Borough of Mt. Oliver a Pa. Municipal Corporation v.
John H. Pistorius

Real Estate General—Petition to Enforce Settlement—Failure to Appear at Evidentiary Hearing—Due Process

No. AR 10-00297. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—May 19, 2011.

MEMORANDUM
This case originated as a Complaint in Arbitration, filed by Plaintiff Borough of Mt. Oliver (“Borough”). In its Complaint,

Plaintiff alleges that Defendant, John H. Pistorius, is the record owner of certain real property (212 Brownsville Road, located in
the Borough), and that “[t]he Borough taxes on Defendant’s property at 212 Brownsville Road have not been paid for...twelve (12)
years.” Accordingly, the Borough sought a judgment in the amount of the back taxes, plus costs and fees. See Complaint in
Arbitration at ¶¶ 3, 6 and wherefore clause.

The case was listed for trial on November 18, 2010. The parties dispute what happened at that time. According to Plaintiff
Borough:

On that date, at 9:00 A.M., Plaintiff through its representative, Dottie Smith, and undersigned counsel, and Defendant,
Pro Se, appeared before the Honorable Eugene Strassburger, as Calendar Control Judge at 9:00 A.M.

After discussion, in the presence of undersigned counsel, Ms. Smith and Mr. Pistorius, it was agreed that since Defendant
did not have the wherewithal to pay the outstanding taxes on the real estate at 212 Brownsville Road and since outstand-
ing School and County Taxes obviated the existence of any equity in the property; and since the property has been on the
market for several years without any prospects of sale, it would be in everyone’s best interest if the Defendant transferred
the subject property to the Borough of Mt. Oliver in exchange for settlement and discontinuance of the instant action.

Petition to Enforce Settlement, ¶ 2 and 3.
According to Defendant Pistorius: “Plaintiff ’s assertion that an agreement was formed on November 8, 2010 is incomprehensi-

ble and false.”

Answer to Petition to Enforce Settlement, at ¶ 2.

On or about January 24, 2011, Plaintiff presented a “Petition to Enforce Settlement” to this Court. Accordingly, I entered my
Order of January 25, 2011, wherein I required Respondent John H. Pistorius to file an answer, and scheduled an evidentiary hear-
ing for February 22, 2011.

Defendant Pistorius did file an answer to the Petition to Enforce, but did not appear for the evidentiary hearing. Defendant did
not request a continuance. Defendant did not telephone my staff at any time prior to the hearing and advise us that he was unable
to appear. He simply failed to show. In fact, the transcript reflects that, prior to the start of the evidentiary hearing on February
22, 2011, my staff telephoned Defendant’s residence to determine why he had not appeared, and that my staff connected twice with
that residence, but that whoever answered the phone simply hung up without answering my staff ’s question. See Transcript, p. 2.

At any rate, the hearing went forward and Plaintiff/Petitioner Borough of Mt. Oliver offered ample evidence in support of its
Petition. See Transcript, pp. 2-8. Therefore, I granted the relief requested in the Petition: that is, by Order dated February 22, 2011,
I required Defendant to execute, acknowledge and deliver the subject Warranty Deed within 20 days.

Defendant now appeals to the Superior Court of Pennsylvania from my Order of February 22, 2011. Defendant has filed a
“Statement of Matters Complained of on Appeal,” wherein he lists 17 assignments of error, but it appears that they are all essen-
tially the same: that this Court erred by ordering Defendant to transfer the subject property without due process of law. See
Statement of Matters Complained of on Appeal, ¶¶ 2, 3, 4.

As the hearing transcript reflects, however, Defendant had the opportunity to appear at the subject hearing and to offer evi-
dence in support of his position. Yet he simply did not do so. Plaintiff, on the other hand, appeared at the hearing and offered ample
evidence in support of its Petition to Enforce Settlement. After listening to the testimony, I found Petitioner’s evidence to be cred-
ible, and therefore granted the relief requested in its Petition.

Accordingly, this Court’s Order of February 22, 2011 should be affirmed.

DATE FILED: May 19, 2011
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Commonwealth of Pennsylvania v.
Christopher Derek Wilson

Remand Requested to Amend Sentence—RRRIA Eligible

No. CC 200703885. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—April 18, 2011.

OPINION
The Defendant has appealed from the judgment of sentence entered on July 1, 2010. A review of the record reveals that the

Defendant is eligible for a sentencing reduction and, therefore, the judgment of sentence should be vacated and the case remand-
ed to this Court for re-sentencing.

The Defendant was charged with Criminal Use of a Communication Facility,1 Delivery of a Controlled Substance (Cocaine);2

Possession of a Controlled Substance (Cocaine) with Intent to Deliver3 and Possession of a Controlled Substance (Cocaine).4 On
March 22, 2010, the Defendant appeared before this Court and pled guilty to three (3) counts of Delivery of a Controlled Substance
and the remaining charges were withdrawn. The Commonwealth waived the mandatory minimum sentence but made no other
agreement regarding sentencing. On July 1, 2010, the Defendant appeared before this Court and was sentenced to a term of impris-
onment of 18 to 36 months. Timely Post-Sentence Motions were filed and ruling was deferred pending counsel’s receipt of the tran-
scripts and filing of Supplemental Post-Sentence Motions.

On September 7, 2010, in response to an inquiry from the Department of Corrections, this Court entered an Order amending
the sentencing Order to find that the Defendant was an “eligible person” pursuant to the Recidivism Risk Reduction Incentive Act
(RRRIA). However, no change in the length of the minimum sentence was made.

On October 15, 2010, Amended Post Sentence Motions were filed seeking an award of credit for time served and a modification
of the minimum sentence pursuant to the RRRIA. On October 26, 2010, this Court entered an Order granting the Motions in part
and awarding the Defendant additional credit for time served. Again, no change in the length of the minimum sentence was made.
This appeal followed.

On appeal, the Defendant argues that this Court erred in not reducing his minimum sentence pursuant to the RRRIA.
The Recidivism Risk Reduction Incentive Act, 61 Pa.C.S.A. §4501 et seq., contains sentence reduction provisions for qualified,

non-violent offenders. It states, in relevant part:

§4505. Sentencing

(a) Generally. – At the time of sentencing, the court shall make a determination whether the defendant is an eligible
offender…

…(c) Recidivism risk reduction incentive minimum sentence. – If the court determines that the defendant is an eligible
offender… the court shall enter a sentencing order that does all of the following:

(1) Imposes the minimum and maximum sentences as required under 42 Pa.C.S.A. §9752 (relating to sentencing pro-
ceeding generally).

(2) Imposes the recidivism risk reduction initiative minimum sentence. The recidivism risk reduction incentive min-
imum shall be equal to three-fourths of the minimum sentence imposed when the minimum sentence is three years
or less…

61 Pa.C.S.A. §4505.

The statute further defines an “eligible offender” as follows:

§4503. Definitions

“Eligible offender.” A defendant or inmate convicted of a criminal offense who will be committed to the custody of the
department and who meets all of the following eligibility requirements:

(1) Does not demonstrate a history of present or past violent behavior.

(2) Has not been subject to a sentence the calculation of which includes an enhancement for the use of a deadly weapon
as defined under law…

(3) Has not been found guilty of or previously convicted of or adjudicated delinquent for or an attempt or conspiracy to
commit a personal injury crime as defined under section 103 of the act of November 24, 1998 (P.L. 882, No. 111) known
as the Crime Victims Act…

(4) Has not been found guilty of or previously convicted of or adjudicated delinquent for violating any of the following
provisions or equivalent offenses…

18 Pa.C.S.A. §4302 (relating to incest).

18 Pa.C.S.A. §5901 (relating to open lewdness).

18 Pa.C.S.A. §6312 (relating to sexual abuse of children).

18 Pa.C.S.A. §6318 (relating to unlawful conduct with a minor).

18 Pa.C.S.A. §6320 (relating to sexual exploitation of children).

18 Pa.C.S. Ch. 76 Subch. C (relating to Internet child pornography).

Received a criminal sentence pursuant to 42 Pa.C.S.A. §9712.1 (relating to sentences for certain drug offenses com-
mitted with firearms).

Any offense listed under 42 Pa.C.S.A. §9795.1 (relating to registration).
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(5) Is not awaiting trial or sentencing for additional criminal charges, if a conviction or sentence on the additional charges
would cause the defendant to become ineligible under this definition.

(6) Has not been found guilty or previously convicted of violating section (13)(a)(14), (30) or (37) of the act of April 14,
1972 (P.L. 233, No. 64), known as The Controlled Substance, Drug, Device and Cosmetic Act, where the sentence was
imposed pursuant to 18 Pa.C.S.A. §7508(a)(1)(iii), (2)(iii), (3)(iii), (4)(iii), (7)(iii) or (8)(iii) (relating to drug trafficking sen-
tencing and penalties).

61 Pa.C.S.A. §4503.

A careful review of the record reveals that the Defendant does qualify as an “eligible offender” pursuant to the RRRIA.
Although he pled guilty to drug delivery charges, the amount of the cocaine does not rise to the requisite level of drug trafficking
to disqualify him from eligibility. No deadly weapon was used in the commission of the crime. He does have a previous drug con-
viction, but again, that was a non-violent crime with an insufficient amount of the drug to disqualify him. The Defendant does not
have any previous convictions for the offenses listed in 61 Pa.C.S.A. §4503(4).

This Court was, therefore, correct, when it entered its Order of September 7, 2010, which determined that the Defendant was
an “eligible offender” pursuant to the RRRIA. This Court erred, however, in failing to also note the RRRIA minimum sentence of
13 ½ months (¾ of 18 months) in its sentencing Order. Therefore, the sentence should be vacated and the case should be remand-
ed for the entry of a new such sentencing Order.

Accordingly, for the above reasons of fact and law, the judgment of sentence should be vacated and the case remanded to this
Court for further proceedings.

BY THE COURT:
/s/McDaniel, P.J.

Date: April 18, 2011

1 18 Pa.C.S.A. §7512(a) – 3 counts
2 35 P.S. §780-113(a)(30) – 3 counts
3 35 P.S. §780-113(a)(30) – 3 counts
4 35 P.S. §780-113(a)(16) – 3 counts

Commonwealth of Pennsylvania v.
Timothy Grzandziel

Probation Violation—Excessive Sentence

No. CC 200210760, 200304201. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—April 18, 2011.

OPINION
The Defendant has appealed from the judgment of sentence entered on June 22, 2010, following a probation revocation hear-

ing. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the
judgment of sentence must be affirmed.

The Defendant was charged at CC 200304201 with two (2) counts each of Forgery,1 Bad Checks2 and Access Device Fraud,3 and
at CC 200210760 with Theft of Services,4 two (2) counts of Theft by Deception5 and 51 counts of Bad Checks.6 He appeared before
this Court on June 5, 2003 and pled guilty to all charges. He was immediately sentenced to a term of imprisonment of 11 ½ to 23
months, with credit of 72 days for his pretrial incarceration, with a consecutive term of probation of seven (7) years. No direct
appeal was taken.

On June 22, 2010, the Defendant again appeared before this Court for a probation revocation hearing resulting from his new
conviction on Forgery and Perjury charges before Judge Durkin of this Court,7 as well as technical violations including the failure
to report, not providing his probation officer with his current address and the failure to pay restitution. At that hearing, this Court
revoked the Defendant’s probation and imposed consecutive terms of imprisonment of three (3) to six (6) years at CC200304201
and two (2) to four (4) years at CC 200210760, for an aggregate term of imprisonment of five (5) to ten (10) years. Timely Post-
Sentence Motions were filed and were denied by this Court on July 8, 2010. No direct appeal was taken.

On November 30, 2010, the Defendant filed a Post Conviction Relief Act Petition seeking the reinstatement of his appellate
rights. By Order of December 10, 2010, this Court granted the Petition and reinstated the Defendant’s appellate rights nunc pro
tunc. This appeal followed.

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation
is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). On appeal, the Defendant has directed his claims to the excessiveness of the sentence
imposed.

Pursuant to 42 Pa.C.S.A. §9771, probation may be revoked “upon proof of the violation of specified conditions of the probation.”
42 Pa.C.S.A. §9771(b). When the Defendant has been convicted of another crime, the court may impose “a sentence of total con-
finement.” 42 Pa.C.S.A. §9771(c)(1).

As noted above, the Defendant has averred that the sentence imposed by this Court was excessive. Review of a sentence
imposed following the revocation of probation proceeds according to the standard applicable to all sentences. “Sentencing is a mat-
ter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent an abuse of dis-
cretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must establish,
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by reference to the record, that the sentencing court ignored or misapplied the law, abused its judgment for reasons of partiality,
prejudice bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze, 952 A.2d 1263, 1278
(Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing judge must state the
reasons for the sentence in open court… Furthermore, the sentencing judge must explain any deviation from the sentencing guide-
lines… Nevertheless, a lengthy discourse on the trial court’s sentencing philosophy is not required.” Commonwealth v. McVay, 849
A.2d 270, 275 (Pa.Super. 2004), internal citations omitted.

Additionally, it bears mention that “Upon revocation of probation, a sentencing court possesses the same sentencing alterna-
tives that it had at the time of the initial sentencing.” Commonwealth v. Byrd, 663 A.2d 229, 231 (Pa.Super. 1995). “Also upon sen-
tencing following a revocation of probation, the trial court is limited only by the maximum sentence that it could have imposed
originally at the time of the probationary sentence.” Commonwealth v. Coolbaugh, 770 A.2d 788, 792 (Pa.Super. 2001), internal cita-
tions omitted.

At the probation revocation hearing, the following occurred:

THE COURT: Okay. The defendant stood before me with eight separate convictions. The Court gave him what I hoped
would be a wake-up call. That was time in the Allegheny County Jail.

Apparently the defendant, although he may have made some payments, has not reported for a couple years. His last
known address, the landlord said he never even lived there. He failed to do his community service. And I’m sure the
record will prove that I ordered that service. Defendant did test positive for opiates. It’s interesting now that he’s com-
ing up that it was Percocet. Whatever.

The defendant is, most importantly, a convicted violator for the exact same thing. When the defendant pled guilty in
front of me, he pled guilty to the following crimes: Altering a $3 money order to $30,000 to defraud his brother Frank.
Wrote 51 bad checks totaling $92,000. Forged the signature of his father with 10 checks. He also altered the account
checks with the intention to defraud Giant Eagle. Purchased a man’s gold ring with diamonds valued at almost $3,000
with a bad check. Ordered six Pittsburgh Penguin hockey tickets using his brother’s credit card. Used his cousin’s
name and insurance to have his wife obtain eye and dental care. And conspired to steal the identity of Elizabeth, his
cousin, on two different offenses.

Now this is interesting because I do remember her being here and addressing the Court and telling the Court how her
entire life had been wrecked because this guy stole her identity. And what did he do? He goes out and gets convicted
of the exact – he doesn’t get convicted, he pleads guilty to the exact same thing.

You know, these are crimes of greed. These aren’t crimes of need. Nobody needs six Penguin hockey tickets. That’s
greedy. Nobody needs a gold ring with diamonds. Nobody needs $92,000 by passing 52 checks. You know, Mr.
Grzandziel, I have supervised you for seven years. I have had hearings with you. You have done nothing but con this
Court, and the Court is done being conned. I see no evidence of rehabilitation in the last seven years I have supervised
you. Our community and your family is much better off with you off the street.

Most important, I told you on the day I sentenced you seven years ago that if you violated, I was going to give you five
to ten years. I am a woman of my word, and that’s what I’m doing.

(Probation Violation Hearing Transcript, p.7-10).

As demonstrated by the record, this Court clearly placed ample reasons for its sentence on the record. Although the aggregate
five to ten year sentence imposed seems lengthy to the Defendant, it was well within the length of the sentence available at the
time of the initial sentencing. The sentence imposed was not in violation of the Sentencing Guidelines, either due to its length or
the reasons contained in the record for its imposition. The sentence was legal and did not constitute an abuse of discretion.
Therefore, the Defendant’s claim must fail.

Next, the Defendant argues that this Court erred in failing to award him 72 days of credit against the five (5) to ten (10) year
sentence imposed following revocation. This claim is meritless.

Review of the record reveals that this Court credited the Defendant with the 72 days in question from 2001 and 2002 on his orig-
inal sentence following his plea. At the time of his revocation, this Court credited him with the time he was incarcerated while
awaiting the revocation hearing, but did not double-credit him for the original 72 days.

In Commonwealth v. Bowser, 783 A.2d 348 (Pa.Super. 2001), our Superior Court held that when the “revocation sentence…
combined with the time to which he has previously been sentenced… does not equal the maximum amount of time to which he
can be sentenced”, the sentencing court is not required to “award duplicate credit in the second component of the sentence.”
Commonwealth v. Bowser, 783 A.2d 348, 350 (Pa.Super. 2001). See also Commonwealth v. Yakell, 876 A.2d 1040, 1042-43
(Pa.Super. 2005). At the initial sentencing hearing, this Court noted that the sentencing guidelines enabled a sentence of up to 87
years at CC 200210760 and of up to 12 years at CC 200304201. It is clear that the five (5) to ten (10) year sentence imposed was
significantly less than that which could have been imposed, and, therefore, this Court was not required to award the Defendant
duplicate credit for 72 days.

Finally, the Defendant argues that the grading of the offenses on the sentencing Order is incorrect. After reviewing the
Sentencing Order and comparing it with the Information, this Court does concede that the grading of the offenses has changed in
some instances at CC 200210760. It is unclear exactly which charges have been altered inasmuch as the charges seem to have been
taken out of order and this Court is unable to distinguish which of the 51 bad check charges correspond to each other between the
two documents. This issue amounts to a distinction without a difference, however, as the sentence was within the guidelines and
was a valid sentence (see above). This claim is meritless.

Accordingly, for the above reasons of fact and law, the judgment of sentence imposed on June 22, 2010, following the revocation
of the Defendant’s probation, must be affirmed.

BY THE COURT:
/s/McDaniel, J.
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Dated: April 18, 2011

1 18 Pa.C.S.A. §4101(a)(1)
2 18 Pa.C.S.A. §4105(a)(1)
3 18 Pa.C.S.A. §4106
4 18 Pa.C.S.A. §3926
5 18 Pa.C.S.A. §3922
6 18 Pa.C.S.A. §4105(a)(1)
7 The Defendant was charged at CC 200918755 with Forgery (18 Pa.C.S.A. § 4101(a)(1)), Tampering with or Fabricating Physical
Evidence (18 Pa.C.S.A. §4901(1)) and Perjury (18 Pa.C.S.A. §4902(a)).  He pled guilty to Forgery and Tampering with Physical
Evidence before Judge Durkin on April 27, 2010 and was sentenced to a term of imprisonment of nine (9) months.
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MCM Ventures, Ltd. v.
Zoning Hearing Board of the Borough of Sewickley,

Allegheny County, PA
Model Planning Code—Validity of Ordinance—Jurisdiction—Timeliness

No. S.A. 10-1222. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—March 31, 2011.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Borough of Sewickley (“Board”), dealing with a four-

acre parcel of land owned by Appellant MCM Ventures, Ltd., located on Ohio River Boulevard and Boundary Street in the Borough
of Sewickley, Pennsylvania. On July 19, 2010, the Board passed Ordinance No. 1283 which re-classified the Subject Property from
R-2 to OMU, Ohio River Boulevard Mixed Use district. The Subject Property was previously used as a hotel/motel including bar,
restaurant and banquet facilities for 50 years.

On August 10, 2010, Appellant Michael Lyons filed an appeal with the Board challenging the substantive validity of the
Ordinance alleging that the new OMU zoning classification constituted spot zoning. On August 20, 2010, Clifford Krey
requested to join the Appeal. On August 20, 2010, Nancy Watts, the Borough Enforcement Officer, issued a Preliminary
Opinion stating that MCM’s proposed use and development of the Property complied with the Code. On August 26, 2010 and
August 30, 2010, notice of that Preliminary Opinion was published as required by Section 916.2(2) of the Municipalities
Planning Code. On October 5, 2010, at the hearing scheduled to challenge the validity of the Ordinance, MCM filed a Motion
to Quash Mr. Lyons’ appeal as premature. The Board denied the Motion to Quash and scheduled a December 7, 2010 hearing
on the merits of the validity challenge to the Ordinance. On November 3, 2010, Mr. Lyons filed a second appeal (also signed
by Mr. Krey) challenging the Ordinance. A hearing on this appeal was also scheduled for December 7, 2010 but it was stayed
pending this Court’s determination as to whether the Board has jurisdiction. MCM has appealed the Board’s determination
that it has jurisdiction.

The Board lacks jurisdiction to hear Mr. Lyons’ Appeal filed on August 10, 2010, because it was not ripe for adjudica-
tion. The Commonwealth Court has held that a controversy is not ripe for litigation until a landowner attempts to take
advantage of a legislative act of rezoning by applying for a building permit or otherwise using or developing the proper-
ty consistent with the amended zoning. City of Hermitage v. The Zoning Hearing Board of the City of Hermitage, 613 A.2d
612, 613 (Pa. Cmwlth. 1992), appeal denied 621 A.2d 582 (1993); Association of Concerned Citizens of Butler Valley v.
Butler Township Board of Supervisors, 580 A.2d 470, 471 (Pa. Cmwlth. 1990). These cases are based upon the fundamen-
tal legal principle that courts have no power to interfere in the legislative process, and a legislative determination is not
subject to judicial review until an actual controversy exists. Id at 471. As in the instant case, in both City of Hermitage
and Concerned Citizens, there was no actual controversy ripe for litigation because no adjudicatory action had been taken
pursuant to the challenged ordinance prior to the filing of the appeal. Ordinance No. 1283 was adopted on July 19, 2010.
MCM did not seek a building permit or any other development approval at any time between July 19, 2010 and August
10, 2010.

The Pennsylvania Supreme Court has stated:

On many occasions, this Court has stated that questions as to the validity or constitutionality of an enactment will not
be decided in vacuo, but only after it has been actually applied to a litigant. Roeder v. Borough Council of Boro. of
Hatfield, 266 A.2d 691, 695 (Pa. 1970).

Section 916.1(b) of the MPC provides:

Persons aggrieved by a use or development permitted on the land of another by an ordinance or map, or any provi-
sion thereof, who desires to challenge its validity on substantive grounds shall first submit their challenge to the zon-
ing hearing board for a decision thereon under Section 909.1(a)(1).

Therefore, in the instant case, the appeal was not ripe for adjudication because land development was not “permitted” by the
issuance of a building permit or any other development approval. Sharp v. Zoning Hearing Board of the Township of Radnor, 628
A.2d 1223, 1227 (Pa. Cmwlth. 1993).

The Board lacks jurisdiction to hear Mr. Lyons’ second appeal because it was also untimely. Mr. Lyons filed his second appeal
on November 3, 2010, challenging the substantive validity of Ordinance No. 1283. But it was filed untimely because more than 30
days had passed since the second advertisement of the Preliminary Opinion. Section 914.1 of the MPC states:

No person shall be allowed to file any proceeding with the board later than 30 days after an application for develop-
ment, preliminary or final, has been approved by an appropriate municipal officer, agency or body if such proceeding
is designed to secure reversal or to limit the approval in any manner unless such person alleges and proves that he
had no notice, knowledge, or reason to believe that such approval had been given.

53 P.S. §10914.1

Therefore, the Board lacked jurisdiction to hear the second appeal because it was untimely.
Based upon the foregoing Opinion, Mr. Lyons’ first Appeal was not ripe for adjudication and the second Appeal was untimely.

Therefore, both Appeals should be quashed and the Board’s decision is reversed.

ORDER OF COURT
AND NOW, this 1st day of April, 2011, based upon the foregoing Opinion, the Board’s decision is reversed and the both appeals

should be quashed.

BY THE COURT:
/s/James, J.
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Albert Cuneo and Charles Scinico v.
Deborah Yackovich

Landlord Tenant—Supersedeas Escrow—Bankruptcy—Equitable Conversion

No. LT 09-00331. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 21, 2011.

OPINION
Deborah Yackovich (Defendant) has appealed to the Superior Court from my December 6, 2010 finding that certain funds being

held in escrow are property of Albert Cuneo and Charles Scinico (Plaintiffs). This Opinion explains the finding, pursuant to
Pa.R.A.P. 1925(a).

This case originated in the Court of Common Pleas as an appeal from a Magisterial District Court Judgment awarding Plaintiffs
possession of property leased to Defendant and also awarding Plaintiffs a money Judgment of $8,053.50 for past due rent. On April
30, 2009 Defendant appealed both the award of possession and the dollar amount. Also on April 30, 2009 Defendant deposited
$43.00 into escrow with the Department of Court Records and filed a Tenant Supersedeas Affidavit pursuant to Pa.R.C.P.M.D.C.
1008(B)&(C). To have the adverse order of possession superseded during the pendency of the appeal, Defendant deposited a total
of $897 into the escrow account. On May 20, 2009 Plaintiffs filed an Amended Complaint seeking possession and a judgment of
$14,742.

The case proceeded to compulsory arbitration. The Arbitration Board awarded Plaintiffs possession of the leased property on
the basis of non-payment of rent, end of lease term and breach of lease condition. Plaintiffs were also awarded damages of $7,893.
On August 11, 2009 Defendant filed an appeal from the arbitration award. On October 8, 2009 a de novo, non-jury trial was held
before The Honorable Terrence O’Brien. Then, the trial testimony was transcribed and filed, both parties filed briefs, Plaintiffs
filed proposed findings and Defendant filed a proposed verdict form. Judge O’Brien issued a Non-Jury Decision on April 1, 2010
again awarding Plaintiffs possession of the leased premises and finding that Defendant owes Plaintiffs $1,255 in past due rent, and
further finding that Defendant will owe Plaintiffs $128 in rent for each month that she remains in possession of the leased prem-
ises in addition to a 15% collection fee for each month she remains in possession of the leased premises .

On April 12, 2010 Defendant filed a Motion for Post-Trial Relief seeking a judgment of Possession in her favor. Plaintiffs filed
a Motion for Post-Trial Relief on April 12, 2010 seeking new findings regarding the lease agreement. On June 11, 2010 Judge
O’Brien issued an Order of Court denying the Motions of both parties.

Meanwhile, Defendant filed Chapter 7 Bankruptcy with the United States Bankruptcy Court, Western Pennsylvania District
(“Bankruptcy Court”) on March 19, 2010 and filed a Suggestion of Bankruptcy with the Court of Common Pleas on April 12, 2010.
Defendant’s estate was discharged in Bankruptcy on July 28, 2010.

On May 6, 2010 Plaintiffs were granted Relief from Stay by the Bankruptcy Court permitting Plaintiffs to evict Defendant
from her residence if she failed to meet certain conditions outlined in the Order and permitting the litigation in the Court of
Common Pleas to continue. On June 17, 2010 Plaintiffs filed a Praecipe for Judgment on the Verdict. Defendant was served with
a Writ of Possession on July 9, 2010 scheduling her eviction for August 11, 2010 and the Constable did evict Defendant from the
premises.

On July 17, 2010 Plaintiffs appealed to the Superior Court from Judge O’Brien’s Non-Jury Decision and his Order denying their
Motion for Post-Trial Relief. On October 18, 2010 the Superior Court at 1141 WDA 2010 dismissed Plaintiffs’ appeal.

On October 29, 2010 Plaintiffs filed a “Motion Requesting Order Directing Prothonotary to Pay Escrow to Plaintiff/Landlord.”
On November 8, 2010 the Honorable Stanton Wettick ordered that the dispute over the escrow funds would be tried before a judge.

On November 30, 2010 the case was assigned to the undersigned and proceeded as a legal argument. On December 6, 2010 I
issued an Order finding that the disputed escrow funds ($48 being held at LT 08-6312 and $897 being held at LT 09-331) were the
property of Plaintiffs. It is from this Order that Defendant appeals, alleging four errors.

All four of Defendant’s allegations of error are closely related and can be dealt with together. Defendant alleges:

1. As a matter of law, the lower court improperly concluded that title to the funds deposited by the Defendant into the
escrow account of the Department of Court Records pursuant to [Pa.R.C.P.M.D.C.] 1008 transferred to the Plaintiffs
immediately upon their deposit into the escrow account.

2. As a matter of law, the lower court improperly failed to conclude that title to the funds deposited by the Defendant
into the escrow account remained with the Defendant until if and when the condition necessary to convey title to those
funds to the Plaintiffs had been fulfilled.

3. As a matter of law, the lower court improperly failed to conclude that title to the funds deposited by tenants into the
escrow account of the Department of Court Records pursuant to Pa.R.Civ.P.M.D.C. 1008 does not transfer to the land-
lord until if and when the lower court renders an order to “release appropriate sums from the escrow account,” and
only after “application by the landlord” to do so, pursuant to Pa.R.Civ.P.M.D.C. 1008B.

4. As a matter of law, the lower court improperly failed to conclude that, because the Plaintiffs failed throughout the
pendency of the proceedings in the case in chief and prior to the Defendant’s bankruptcy filing and prior to the entry
of the bankruptcy discharge order, to apply to the lower court to release to them the sums deposited in the escrow
account of the Department of Court records pursuant to Pa.R.Civ.P.M.D.C. 1008B, and because the lower court,
throughout the pendency of the proceedings in the case in chief and prior to the Defendant’s bankruptcy filing and
prior to the entry of the bankruptcy discharge order, therefore did not enter an order to “release appropriate sums,”
title to the deposited escrow funds remained with the Defendant.

The primary issue raised in each allegation of error is that I erred in determining when title to the funds escrowed to supersede
the adverse order of possession vested in Plaintiffs.

The pertinent parts of Pa.R.C.P.M.D.C. 1008C provide:

(3)(a) ... [T]he tenant shall pay into an escrow account with the prothonotary the monthly rent as it becomes due under
the lease for the months subsequent to the filing of the notice of appeal...
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(6) Upon application by the landlord, the court shall release appropriate sums from the escrow account on a continu-
ing basis while the appeal is pending to compensate the landlord for the tenant’s actual possession and use of the
premises during the pendency of the appeal.

Emphasis added.

“Escrow” is “...money...delivered by the grantor...into the hands of a third person...until the happening of a...condition, and
then by him delivered to the grantee....” Knoll v. Butler, 675 A.2d 1308, 1311 (Pa.Cmwlth. 1996). Under Pennsylvania law “a
grantor retains title...until occurrence of the condition, at which point title vests with the grantee....” In re Mason, 1999 WL 60145
(United States Bankruptcy court, E.D. Pennsylvania). Defendant frames the “application by the landlord” language of
Pa.R.C.P.M.D.C. 1008C as the condition necessary for title of the escrow funds to vest in the grantee (Plaintiffs). However, the
plain language of the Rule provides that the application is the condition necessary for the release of the escrow funds, leaving the
condition necessary for the transfer of title unspecified. Therefore, the courts are left to determine at what moment title of the
escrow funds transfer.

I was unable to find any caselaw addressing the transfer of title of escrow funds as contemplated by Pa.R.C.P.M.D.C. 1008C.
Therefore, I looked to the purpose of the Rule for guidance. The Supreme Court of Pennsylvania explains that the purpose behind
the Rule is to “secure the judgment in favor of the landlord.” Smith v. Coyne, 555 Pa. 21, 29, 722 A.2d 1022, 1026 (Pa. 1999). The
Smith court goes on to discuss the legislative intent of the Rule, “...the General Assembly...elected to put landlords in a better posi-
tion than other judgment creditors.” Id. at 29, 1026. The Rule implements the 1995 Landlord Tenant Act Amendments (68 P.S.
§250.513, Act of July 6, 1995, P.L. 253, No. 33, §1) intended by the General Assembly to redress an imbalance that previously
appeared to have tipped “too far in favor of tenants.” Id. at 28, 1025. The purpose of the escrow fund is to insure the payment of
rent for a property to which the landlord would be entitled to possession but for the supersedeas. Based upon the legislative intent
of Pa.R.C.P.M.D.C. 1008C and the facts of this case (including Defendant’s lack of any Counterclaim and Answer admitting a $628
rental delinquency after offsetting the escrowed funds), I determined that Defendant’s actual possession of the premises was the
condition necessary for title to vest in Plaintiffs. Therefore, as each rent payment was made while Defendant was in possession of
the premises, the condition was met concurrent with the payment, and title vested in Plaintiffs immediately. My Order of Court
finding that the escrowed funds were Plaintiffs’ property was appropriate.

I also find the doctrine of equitable conversion of title to real estate is applicable in this case. “Equitable conversion is a fiction,
wherein money directed to be employed in the purchase of land is treated as land, and land directed to be sold is treated as
money....” Davidson v. Bright, 267 Pa. 580, 583, 110 A. 301 (1920). Further, the law allows for “relation back” of title to the time the
deed to real estate is placed in escrow in cases of necessity, to “avoid injury.” Landon v. Brown, 160 Pa. 538, 28 A. 921 (1894).
Equitable conversion is based on the principle that equity “treats as done those things that should be done.” Pivirotto v. City of
Pittsburgh, 515 Pa. 246, 250, 528 A.2d 125 (1987). Defendant’s payment of rent into escrow in exchange for the use and possession
of Plaintiffs’ real estate is analogous to the payment of money into escrow for the purchase of real estate. Plaintiffs would suffer
harm if their title to the escrowed funds did not relate back to their payment, as title remaining in Defendant could subject the
funds to being included as an asset in Defendant’s bankruptcy estate. Therefore, by analogy, Plaintiffs, as grantee(s), held equi-
table title to the funds in escrow relating back to the very date the funds were placed in escrow. The principle of a grantee hold-
ing equitable title to funds in escrow has been supported in the courts, “[it] is generally held that the deposit of property in escrow
creates in the grantee such an equitable interest in the property that upon full performance of the conditions according to the
escrow agreement, title will vest at once in him.” Musso v. New York State Higher Education Services Corp. (In re Royal Business
School, Inc.), 157 B.R. 932, 940 (Bankr.E.D.N.Y. 1993) emphasis added.

In regard to Defendant’s argument that Plaintiffs did not apply for the release of the funds prior to Defendant’s bankruptcy
petition, In re Mason, 1999 WL 60145 (United States Bankruptcy court, E.D. Pennsylvania) contains a strikingly similar fact pat-
tern to the above-captioned case. In Mason, Landlord filed an eviction action against Tenant alleging unpaid rent and damage
to the property. A Montgomery County District Justice awarded a judgment in favor of Landlord. Tenant appealed the decision
to the Court of Common Pleas, and pursuant to Pennsylvania Law made rental payments into an escrow account during the pen-
dency of the appeal. In September an arbitration panel entered judgment in favor of Landlord, and in October Tenant filed for
Chapter 7 Bankruptcy. Landlord argued that title to the funds in escrow passed to him by operation of law upon entry of judg-
ment by the arbitration panel, which occurred prior to the Chapter 7 filing. Tenant argued that because Landlord had failed to
periodically apply for the release of the funds during the litigation, the title to the funds never passed to him and therefore the
funds in escrow were property of her bankruptcy estate. See generally, In re Mason, Id. The Mason case goes on to list several
possible events that might signify the “condition” which would transfer title of the escrow funds to Landlord. Ultimately, the
Bankruptcy Court declined to determine whether the title had passed, finding that an issue to be determined in State Court.
Importantly, and most relevant to the issue at bar, the Mason court emphasizes, “...even if...the latter conditions which have not
yet occurred is the condition that will satisfy the escrow, it does not follow that the filing of bankruptcy cuts off [Landlord’s]
ability to recover the funds.” Id at 3. On May 6, 2010 the Bankruptcy Court in the case at issue granted a Relief from Stay in
this case, permitting “the Court of Common Pleas of Allegheny County, Pennsylvania to proceed with the litigation pending in
Cuneo and Scinico v. Yackovich, No. LT 09-331,” thereby recognizing title of the funds to be a state court issue and relinquish-
ing jurisdiction to the Court of Common Pleas. Plaintiffs applied for release of the funds in November of 2010, well after the
Relief from Stay was granted. Therefore, the application for and the Order of Court directing the release of the escrowed funds
was appropriate.

Finally, Defendant should be estopped from asserting an ownership claim in the escrowed funds. Defendant failed to list the
escrowed funds as an asset on her Schedule of Assets pursuant to 11 U.S.C.A. §521(B)(i). “The doctrine of judicial estoppel applies,
where a debtor in bankruptcy proceedings fails to disclose any claim that may be presented in a nonbankruptcy contest, to estop
the debtor from presenting the claim.” Luna v. Dominion Bank of Middle Tennessee, Inc., 631 So.2d 917 (1993). Defendant also
failed to except the escrowed funds from abandonment in her Motion to Close Case and Except Certain Property from
Abandonment. Therefore, Defendant cannot now raise an ownership claim in the escrowed funds. Further, Defendant admitted
that she was giving up the claim to these funds, when on several occasions throughout the litigation that she asked to be given cred-
it toward the judgment entered against her in the amount of the funds in escrow (e.g. Defendant’s Proposed Verdict filed on March
8, 2010). Plaintiffs were reasonable to rely on Defendant’s failure to raise an ownership claim to the funds in escrow; therefore,
Defendant is estopped from raising that claim now.
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BY THE COURT:
/s/Hertzberg, J.

1 The discrepancy between the damages sought by Plaintiffs and those actually awarded is explained by the difference between
the full rental value of past due rent ($522 per mo.) versus the portion of rent for which Defendant is responsible according to her
Section 8 contract with the Housing Authority of Allegheny County ($12 per mo. from August ’08-November ’08 and $128 per mo.
from December ’08 forward).
2 Defendant does not address this award in her Concise Statement, presumably because the action at LT 08-000631 was voluntari-
ly terminated, and pursuant Pa.R.C.P.M.D.C. 1008D upon voluntary termination, funds deposited in escrow for rent shall be paid
to the party who sought possession of the real estate.

Town Development, Inc. v.
2nds-in-Building Material, Inc.

Lease: Contract Interpretation (Lease)—Tenant Share of Real Estate Taxes—Method of Computation

No. GD 10-419. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 30, 2011.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter was tried before the undersigned, sitting without a jury. There is very little dispute about the material

facts. However, the legal conclusions the parties reached are very different. We find in favor of the Plaintiff on both its own claim
and the counterclaim of the Defendant.

FINDINGS OF FACT
1. Plaintiff is the owner of a shopping center in Hamilton County, Ohio, in the Cincinnati area.
2. At the times in question, there was only one building on the site, although there were plans for future development.
3. Defendant was the sole tenant of the sole building in the shopping center at the times in question.
4. Defendant used the building for a retail business called Home Emporium.
5. Defendant first took possession of the leased premises via a sublease from the prior tenant which had operated a Sam’s Club

there.
6. Under the terms of the sublease, Defendant paid an amount of rent to the original Sam’s Club tenant which then paid Plaintiff

under the original lease. (The nature of those payments, how they had been calculated and what items of rent and additional rent
was included in the payments is not in evidence and does not appear to be pertinent to any issues in this case.)

7. At some point prior to the expiration of the sublease, Defendant discussed the possibility of entering a new lease directly with
Plaintiff. Initially, very little follow-up was done, but later, negotiations began in earnest and at the end of November 2007, the par-
ties executed a new lease, the one at issue, just before the sublease expired.

8. The terms of the new lease which are at issue are unambiguous and speak for themselves.
9. The ultimate issue at trial was the method of calculating the real estate taxes for which Defendant would be liable under the

lease. (The correct amount of Defendant’s insurance contribution is no longer an issue in the case, Defendant having withdrawn
that portion of its counterclaim.)

10. Paragraph 1 of the lease (Plaintiff ’s Exhibit 1) sets forth “Certain Defined Terms.”
11. Paragraph 1(h) defines “Monthly Tax Prepayment” as “an estimated prepayment against Tenant’s actual annual pro rata

share, equivalent to the previous year’s actual cost of taxes paid by the Landlord for the Demised Premises divided by twelve (12).
Landlord will provide Tenant with a copy of the tax bill(s) reflecting the cost of the Demised premises. For the first year of the
Term Landlord estimates the Monthly Tax Prepayment to be $9,662.00.”

12. Paragraph 2 describes the Demised Premises as being “that certain building (the ‘Building’) consisting of a floor area of
approximately one hundred seven thousand six hundred eighty (107,680) square feet of gross leasable area, situated at 5445 Ridge
Avenue, Cincinnati, OH in the Shopping Center (hereinafter referred to as ‘Shopping Center’), located in Columbia township and
the City of Cincinnati, Ohio. Said Building is referred to herein as the ‘Demised Premises.’ The Shopping Center is shown on the
Plot Plan attached hereto and marked Exhibit ‘A.’ The Demised Premises are depicted on said Exhibit ‘A’ and Landlord hereby
delivers and Tenant hereby accepts the Demised Premises in an ‘AS-IS’ condition.”

13. Paragraph 2 also gave Plaintiff the right to add to or alter the physical aspects of the shopping center as a whole so long as
it provided Defendant with adequate access, parking, etc.

14. No changes were made to the physical structure during the term of the lease.
15. Paragraph 11 of the lease controls the central issue in the case. It is quoted in pertinent part below, with the most contentious

language highlighted in bold:

REAL ESTATE AND OTHER TAXES: Tenant shall pay the Monthly Tax Prepayment on the first day of each month
as a prepayment against its following pro rata share. Tenant shall, within fifteen (15) days after billing by Landlord,
pay to Landlord, as additional rent, the balance, if any, of Tenant’s pro rata share of (a) all real estate taxes and any
special assessments which shall be assessed and levied for and during each calendar year during the term of this
Lease against the tax lot upon which the Demised Premises is located, and (b) any taxes not presently in effect which
may hereafter be assessed and levied during and for said calendar year by any governmental and/or other authority
against said Demised Premises and the land on which it is situate, or against the said Shopping Center and all build-
ings and improvements now or hereafter erected thereon, including, but not limited by the generality of the forego-
ing, any taxes on lease documents, rents and payments provided for in the lease or on any other basis which, in accor-
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dance with sound accounting practice, may reduce the net rental income to Landlord from the within Lease (all of the
aforesaid items set forth in (a) and (b) above are hereinafter referred to as “real estate taxes”). Said pro rata share
of real estate taxes shall be in an amount computed by multiplying said real estate taxes by a fraction, the numera-
tor of which is the first floor area of the Demised Premises and the denominator of which is the total completed first
floor gross leasable area of the buildings [sic] on the tax lot. If non-leasable areas are subsequently leased on the tax
lot, or if additional leasable areas are constructed during the term of this Lease on the tax lot, or if any buildings are
or become separately assessed on the tax lot, Tenant’s pro rata share shall be appropriately adjusted at that time or
times when other areas become leasable. Landlord will credit Tenant’s account the amount of excess, if any, of the
annual total of the Monthly Tax Prepayments over Tenant’s annual pro rata share, or pay Tenant such excess if no
future rent is due.

16. The phrase “tax lot” is not among the “defined terms” of paragraph 1 of the lease.
17. The phase “tax lot” nevertheless must be deemed to have had meaning to the parties at the time the lease was executed.
18. Plaintiff says that the meaning is obvious, and we agree, given the context.
19. Defendant has given the Court no reasonable alternate meaning.
20. “Tax lot” means the designation or designations given to the real estate at issue by the taxing authorities of Hamilton County,

Ohio, in this case “Book Plat Parcel” number 520-0270-0009-00. We will refer to this number by its abbreviated form, 520-270-9.
It appears similar to the Lot and Block numbering system used here in Allegheny County, Pennsylvania.

21. There was only one tax lot/Book Plat Parcel number for the portion of the shopping center where Demised Premises were
located.

22. At different times, minor clerical errors resulted in Defendant being incorrectly charged for taxes on other tax lot/Block
Plat Parcel numbers, but those errors were corrected prior to trial and Defendant has been given appropriate credits.

23. The Demised Premises consisted at the times in question of a large one-story building, with roughly 107,680 square feet,
estimated to be somewhat more than two acres of the nine and a half acre site.

24. Paragraph 11 requires Defendant to pay its pro rata share of the annual real estate taxes levied by Hamilton County.
25. Unlike Allegheny County, Hamilton County bills its real estate taxes “in arrears,” i.e. the taxes owed for calendar year 2007

are not payable until January 31 of the subsequent year, 2008, and even then they may be paid without penalty in the two “Half
Year Amounts.”

26. After Defendant had signed the lease at issue with the amounts blank for paragraphs 1(g) and 1(h), “Monthly Insurance
Contribution” and Monthly Tax Prepayment, respectively, it sent four signed copies of the lease to Plaintiff and asked Plaintiff to
return two fully executed copies of the lease (with paragraphs 1(g) and 1(h) filled in), along with “copies of the insurance bill and
tax bill(s).” Plaintiff Exhibit 3.

27. Plaintiff returned the two executed copies of the lease and purported to have also enclosed tax statements, promising to
“send estimates of insurance costs under separate cover.” Plaintiff Exhibit 4.

28. Paragraph 1(g) was filled in with an amount for the insurance payment Defendant was to pay monthly.
29. Paragraph 1(h) was also filled in, giving the sum of $9,662 as the monthly amount estimated for Defendant’s real estate

tax obligation.
30. Defendant signed an acknowledgement that it had received the above enclosures. Plaintiff Exhibit 4.
31. We have assumed for purposes of this Decision that the tax statements were not included with Plaintiff Exhibit 4. We do not

consider this minor factual disagreement to be material to the issues in the case and so make no “finding” on this point.
32. Defendant paid the Monthly Tax Prepayment of $9,662 for the first several months of the lease, from December 2007

through October 2008, but then demanded either a refund of the $57,475.22 it felt it had overpaid, or a credit against the November
and December 2008 rent. Defendant Exhibit E.

33. Defendant took this position after receiving a letter from Plaintiff dated September 10, 2008 (which I understood from the
testimony was computer-generated), informing Defendant that “your recoverable expenses have been reconciled for the period
ending December 31, 2008,” and, presumably, beginning December 1, 2007 when the lease began.

34. This letter caused Mr. Pickford, Senior Vice President of Defendant and its sole witness at trial, to re-visit the real estate
tax issue to which Defendant had agreed when the lease was signed.

35. Mr. Pickford concluded that Defendant’s pro rata share of the taxes should have been calculated based only on the real estate
taxes attributable to the building; however, he testified that he believed that it would be “reasonable” for Defendant to also pay the
taxes on the portion of the land that was covered by the building, even though he contends the lease itself did not require Defendant
to pay any taxes on the land at all.

36. As a result of his review, Mr. Pickford recalculated the real estate taxes to include only the taxes on the building and the
taxes on the two-plus acres of land he was willing to concede as being “reasonable.”

37. The method of calculation used by Mr. Pickford is not at all the method of calculation called for in paragraph 11 of the lease.
38. There is no ambiguity in the calculation called for in the lease, which essentially calls for the total amount of annual taxes

assessed by Hamilton County to be multiplied by the following fraction: 107,680, the square footage of the Defendant’s building’s
first floor, divided by 107,680, “the total completed first floor gross leasable area of the buildings [sic] located on the tax lot [Book
Plat Parcel 520-270-9].” The only building on that parcel was the one rented by Defendant.

39. That fraction is the equivalent of 100%.
40. Defendant owes Plaintiff 100% of all the real estate taxes assessed on tax lot/Book Plat Parcel 520-270-9.
41. Defendant would owe less than 100% only if there had been built another floor above Defendant’s store or other buildings

on the same parcel, events that may have been contemplated but which never took place. This eventuality seems to be the subject
of paragraph 11(b).

42. The fraction described in paragraph 11 applies to the items in both 11(a) and 11(b), not just to the items in 11(b), as Mr.
Pickford seemed to have contended during his testimony. The pertinent language from paragraph 11 on this point is “[Tenant shall
pay Landlord as additional rent] Tenant’s pro rata share of (a) . . . and (b) . . . Said pro rata share of real estate taxes shall be an
amount computed by multiplying said real estate taxes by a fraction . . ..”

CONCLUSIONS OF LAW
1. Plaintiff is entitled to an award in its favor and against Defendant in the amount claimed in its Exhibit 5, which reflects all
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the credits to which Defendant is entitled because of the clerical errors alluded to earlier. That amount, with interest through
March 28, 2011, is $179,115.11, plus costs.

2. Plaintiff is also entitled to an award in its favor and against Defendant on Defendant’s counterclaim.
Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict

slip filed.
BY THE COURT:
/s/Friedman, J.

DATED: March 30, 2011

Frank R. Zokaites v. Pamela Palmieri
Quiet Title—Extinguishment of Easement—Statute of Frauds

No. GD 10-7695. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—April 27, 2011.

OPINION
Defendant appeals from our Order dated February 7, 2011 whereby we granted Judgment on the Pleadings to Plaintiff.1 In the

course of our review while drafting this Opinion, we noted that the wording of the Order in favor of Plaintiff should have been more
specific, so we respectfully request that the Order be affirmed for the reasons set forth herein, but that the case nevertheless be
remanded so an amended order may be entered, including the language in Pa. R.C.P. 1066(b)(1), that Defendant [is] “forever
barred from asserting any right, lien, title or interest in the land inconsistent with the interest or claim of the Plaintiff set forth in
the Complaint.” The case is an action to quiet title2 and involves the law of easements and when and how they may be extinguished.

Our decision was based primarily on Defendant’s admission of one crucial fact, in ¶19 of her Answer, that prior to a closing she
stood silent while a third party and Plaintiff ’s predecessor in title, Pittsburgh Irish Pubs, LLC (“PIP”), a prospective buyer of
Defendant’s commercial condo unit, took action which permanently eliminated Defendant’s access to two parking spaces in the
lower level of the building which were also eliminated. The action was taken based on an agreement of sale between Plaintiff and
PIP. The building formerly housed a car dealership and the ramp was used in connection with that business. It was converted to a
commercial condominium, the larger eventually being used for a bar and restaurant and a much smaller space being Defendant’s
premises. Defendant had two parking spaces on the lower level and had vehicular access to the lower level by the ramp, until the
ramp was demolished prior to Plaintiff ’s having acquired title.

Plaintiff contends that Defendant’s acquiescence in the ramp’s removal extinguished the “easement for perpetual use” by which
Defendant had previously accessed the parking spaces. Defendant pled, and argues, that the only reason she agreed to its removal
was that she expected PIP to close on its agreement to buy her unit. Therefore, Defendant permitted the removal of the ramp, but
now claims that since PIP failed to close, her easement down the no-longer-in-existence ramp was not extinguished even though
the ramp over which her easement ran was removed with her consent. Defendant claims that Plaintiff is required to provide
Defendant with access because the third party failed to close the deal with Defendant. Defendant also claims that, since there is
no writing reflecting the extinguishing or the non-existence of the easement, it must be deemed to have survived the removal of
the ramp.3

Defendant lists eleven items in her Statement of Matters Complained of on Appeal. We have condensed the eleven issues to the
five listed below and have restated them to reflect our understanding of what Defendant now complains of:

1. That Plaintiff has no standing to contend the easement did not exist at the time he acquired title to the premises at
issue. (Items #2, 3 and 4.)

2. That the easement was not extinguished by Defendant’s acquiescence in the removal of the ramp, first, because PIP
was permitted by Defendant to remove the ramp over which the easement ran only on the promise that it would close on
the agreement of sale it had with Defendant for her unit, 2A, but then failed to do so, and, second, because “the
Declaration of Condominium . . . provided the two exclusive means by which the easement could be affected,” neither of
which occurred. (Items #5 and 7.)

3. That the Court should not have granted Judgment on the Pleadings because “whether the easement could have been
reconstructed was an issue of fact that could not be determined by the pleadings.” (Item #6.)

4. That any other theories by which the easement may have been extinguished are not made out by the pleadings, such
as adverse possession, obstruction, or abandonment. (Items #8, 9 and 10.)

5. That the Court failed to apply equitable principles and rather than granting Judgment on the Pleadings, or in addition
to so granting, “should have then determined the value of the easement and allowed monetary damages to Defendant.
Equity should do what is right and fair.” (Item #11.)

DISCUSSION
As to the last issue, we note that an action to quiet title is an action at law. Equitable relief is not available. We will discuss all

the other issues as one issue, whether or not the material facts pled, taken in the light most favorable to Defendant, the non-movant,
demonstrate that the easement had been extinguished with Defendant’s consent prior to the property having been transferred to
Plaintiff, so that Plaintiff acquired title free and clear of the easement and was therefore entitled to judgment at this early stage.
We note that Plaintiff was a stranger to the prior transactions involving Defendant and the reneging Buyer, PIP. Plaintiff acquired
title after an auction in Bankruptcy Court. See the Order of the Honorable Jeffrey A. Deller, United States Bankruptcy Judge, dated
September 16, 2009. (Exhibit A to Complaint.)

Under the law of Pennsylvania, once Defendant allowed the Ramp to be destroyed, the easement was extinguished. Her admit-
ted conduct took the extinguishment of the easement out of the Statute of Frauds. In other words, no writing was necessary to give
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effect to the promised transfer4 of the Ramp Easement to PIP because Defendant had already permitted the Ramp over which the
easement ran to be removed, extinguishing the easement. See Restatement of Property (3rd) §7.4 and 7.6 and quoted in full below:

§7.4 Modification Or Extinguishment By Abandonment

A servitude benefit is extinguished by abandonment when the beneficiary relinquishes the rights created by a servitude.

Comment:

. . .

A finding of abandonment is usually based on circumstantial evidence rather than on direct expressions of intent
because a servitude beneficiary who deliberately sets about divesting him or herself of a servitude interest normally uses
a release.

. . . 

The conduct that leads to a conclusion that a servitude has been terminated by abandonment may be similar to con-
duct that gives rise to claims that a servitude has been terminated by prescription or estoppel, or that it should not be
enforced because of waiver or laches by the complaining party. Although there is some overlap in common usage of these
terms, particularly in the use of waiver, there are some differences among the situations in which they are most appro-
priately used.

Abandonment is normally used to describe a situation in which a servitude has terminated because all beneficiaries
have relinquished their rights to use an easement, or parts of an easement, or their rights to enforce a particular covenant
or a general plan of covenants. It is also used to describe a situation in which some, but not all, of several beneficiaries
completely relinquish rights to enjoy an easement or profit or to enforce a covenant or scheme of covenants.
Abandonment may appropriately be used whenever the benefit of a servitude is permanently relinquished in whole or in
part so that it is accurate to describe the beneficiary’s interest in the servitude or a part of the servitude as extinguished.

§7.6 Modification Or Extinguishment By Estoppel

A servitude is modified or terminated when the person holding the benefit of the servitude communicates to the
party burdened by the servitude, by conduct, words, or silence, an intention to modify or terminate the servitude, under
circumstances in which it is reasonable to foresee that the burdened party will substantially change position on the
basis of that communication, and the burdened party does substantially and detrimentally change position in reason-
able reliance on that communication.

Defendant also claims that since she owns part of the lower floor and since that part was once used for parking, she is still enti-
tled to access for the purpose of parking. However, she is deemed to have known, as a matter of common sense and lay knowledge,
that the lower floor area could no longer be used for parking spaces when she permitted the Ramp to it to be removed.
Furthermore, Defendant has admitted, in paragraph 8 of her Answer to Plaintiff ’s Complaint, that she has stairway access to the
lower floor. In paragraph 12 of her Answer, she admits “the renovation [made] basement parking spaces unusable.”

CONCLUSION
Judgment on the Pleadings was properly entered against Defendant and title was properly quieted in Plaintiff ’s favor.

BY THE COURT:
/s/Friedman, J.

DATED: April 27, 2011
1 Defendant also has appealed an earlier Order of the Honorable W. Terrence O’Brien, now Administrative Judge of this Court.
Judge O’Brien has filed a Trial Court Statement indicating that his Order, which overruled Defendant’s earlier Preliminary
Objections to Plaintiff ’s Complaint, is moot because of our Order.
2 Defendant had filed a counterclaim and then an Amended Counterclaim and a Second Amended Counterclaim, which, by sepa-
rate Order, we severed from this action and gave Defendant leave to file a new action stating that claim. Defendant has not com-
plained of that Order at all on appeal, and the new action has been commenced.
3 Defendant also seems to argue that Plaintiff ’s deed is silent as to the existence of the easement at issue and therefore Plaintiff
has no standing to bring the action. However, Plaintiff ’s standing as to the status of an easement is based on his title to property
over which the easement ran in the past.
4 In paragraph 29 of Defendant’s “Response” to the Complaint, Defendant says PIP could have extinguished the easement if it had
purchased Defendant’s unit. However, Defendant herself caused the easement to be extinguished.

Tami Twidwell v.
Penny Foreclosures, LLC, Carlos and Wendy Deoliveira v.

Jonathan A. Wakefield, Rebecca Reichenbach, K&S Real Estate Inc., and Duane J. Theilen
Agreement of Sale—Statute of Limitations—Breach of Contract—Misrepresentation—Seller Disclosure

No. GD 08-9864. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—April 29, 2011.
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MEMORANDUM IN SUPPORT OF ORDER
Defendants have filed a Motion for Summary Judgment in their favor and against Plaintiff on all counts of the Amended

Complaint. As to Plaintiff ’s tort claims, the Motion is based on the two-year statute of limitations. As to the contract claims,
Defendants say that Plaintiff has adduced no evidence of any breaches of the five sales agreements at issue. For the reasons stat-
ed below we grant Defendants’ Motion as to most counts, but deny it as to the tort claims related to only one of the five properties
at issue.

The undisputed facts, as we understand them, are as follows. The events at issue took place in late 2005 and early January 2006
when Plaintiff, a resident of the State of Oregon consulted Additional Defendant Duane J. Thielen, who also lives in that same gen-
eral area, in the State of Washington, about purchasing residential real estate that she planned to re-sell or “flip.” Mr. Thielen even-
tually presented her with photographs of properties in the Pittsburgh area that were owned by Defendants.1

Those photographs were taken by former Additional Defendants Wakefield and Reichenbach, who are no longer parties to this
action.2 Plaintiff selected, and eventually purchased, the five properties at issue:

• 141 Fremont Street in the City of Pittsburgh

• 1711 Freemont Street in the City of McKeesport

• 1409 Beech Street in the City of McKeesport

• 615 Industry Street in the City of Pittsburgh, and

• 722-722 1/2 Ridge Street in the City of McKeesport.

When Plaintiff came to Pittsburgh in November 2006, several months after the sales had closed, she discovered that the prop-
erties were in substantially worse condition than she had expected. She filed the instant lawsuit roughly a year and a half after her
2006 visit.

Plaintiff has made several judicial admissions that are crucial to the statute of limitations issue. Plaintiff claims the admissions
can be varied pursuant to the general rule that pleadings can be amended to conform to the evidence. However, that rule does not
extend so far as to permit a plaintiff to allege one material fact and then to deny it when the fact becomes inconvenient.

A fair reading of Plaintiff ’s Amended Complaint indicates that Plaintiff admits acquiring title to the various parcels at differ-
ent dates but says she was not provided “with a fully signed and/or executed Sales Agreement and/or Settlement Statement with
relation to the sale” of four of the five properties, and only part of the Settlement Statement for the 722 Ridge Street property.
(Amended Complaint ¶¶10, 11, 14 and 15.)

Plaintiff contends that, since she did not have these documents, she could not know when she acquired ownership of the parcels
she had picked out for purchase. Plaintiff also says that Defendants have violated the Pennsylvania Real Estate Seller Disclosure
Law, 68 Pa. C.A. §§7301, et seq. Plaintiff says in her Amended Complaint that an unnamed agent of Defendants made various mis-
representations to her on Defendants’ behalf regarding the condition of the five properties. At argument it appeared that the
unnamed agent is Additional Defendant Thielen. Plaintiff pleads in ¶20 that, because she resided in the state of Oregon, she was
unable to visit the properties prior to purchasing them, the implication being that it was reasonable of her to rely on what Mr.
Thielen said about them.

As to the question of Mr. Thielen’s being an agent of Defendants, that seems to be a question for a factfinder. Mr. Thielen has
admitted that he was a “seller of real estate” who was asked by Defendants to sell properties they owned in Western Pennsylvania.
Although Plaintiff admits that she sought out Mr. Thielen, and although Defendants paid Mr. Thielen a commission rather than a
salary, we cannot conclude that these facts are dispositive of the agency issue. A factfinder will have to decide whether Mr. Thielen
was acting on Defendants’ behalf, on his own behalf, or, perhaps, on Plaintiff ’s behalf, when he relayed information to Plaintiff
about the properties. We note, however, that the condition of real property in January 2006 is not necessarily proven by showing
its condition months later, in November 2006.

There are several undisputed facts related to what Plaintiff either actually knew or what she is deemed to have known about
the properties at issue. She sent money intended to cover both the purchase price for each of the parcels and the estimated clos-
ing costs, near the end of January 2006. She admittedly signed and returned some of the agreements of sale in February 2006. Her
signature is an illegible scrawl and the ones she admits are hers are very similar to some that she denies are hers, as well as at
least one she says she is unsure of. Plaintiff, who has the burden in order to defeat the Motion for Summary Judgment, has adduced
no expert evidence regarding the signatures she claims are not hers or about which she is unsure. As a result, at this late date, she
has lost the opportunity to present such evidence, so for our purposes, all relevant signatures are not disputed and are deemed
authentic.

There is no contention that there is any problem with title, so the only actionable defects would have to be those alleged in the
physical condition of the houses themselves. However, the Sales Agreements all state clearly that Plaintiff purchased the prop-
erties “as is.” Furthermore, the Seller Disclosure Statements were clear and unambiguous: the condition of all the major systems
for each parcel is “unknown.” In other words, no promise at all was made in the writings related to the contracts regarding the
condition of any of the five properties. There is therefore no question of material fact for the jury to decide as to the contract
claims.

As to the tort claims, Defendants themselves made no representations to Plaintiff beyond the provision in the Agreement of Sale
that they were selling each property “as is” and the notations on the disclosure forms that they were unaware of the condition of
the properties. They might, however, be vicariously liable for the tort claims related to 722-722 1/2 Ridge Street if a factfinder
believes Mr. Thielen was their agent and if the factfinder believes Mr. Thielen, knowingly or with reckless indifference, made mis-
representations as to the Ridge Street property which led Plaintiff to make that purchase.

Plaintiff admittedly made no effort to inspect the properties until November 2006, ten months after she had sent all the money
for the purchase, almost as many months after she had signed the agreements of sale, and five to seven months after the deeds
were recorded.

Plaintiff considered the recording dates to be the earliest date for the commencement of the limitations period. Defendants say
the closing dates are the latest dates for the limitations period to begin to run. The law supports Defendants’ position.

The statute of limitations began to run no later than the dates shown on the deeds, which are also the dates on the settlement
sheets:
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• 141 Fremont Street deed dated February 2, 2006

• 1711 Freemont Street deed dated February 10, 2006

• 1409 Beech Street deed dated February 20, 2006

• 615 Industry Street deed dated February 17, 2006

• 722-722 1/2 Ridge Street deed dated June 30, 2006

Mr. Wakefield’s severed counterclaim against Defendants is unaffected by this decision.

CONCLUSION
Plaintiff has not adduced sufficient evidence to raise an issue of material fact as to either the bar of the statute of limitations

for the tort claims of misrepresentation related to the sales of four of the five properties or as to the breach of contract claims relat-
ed to any of the agreements of sale. However, the question of whether or not Thielen was Defendants’ agent cannot be decided at
this stage as to the property at 722-722 1/2 Ridge Street, since the statute of limitations had not run prior to the date this action
was filed.

The trial will proceed as scheduled, limited to the claims based on the allegations that Defendants knowingly or negligently mis-
represented to Plaintiff the true condition of the property at 722-722 1/2 Ridge Street.

BY THE COURT:
/s/Friedman, J.

DATED: April 29, 2011
ORDER OF COURT

AND NOW, to-wit, this 29th day of April 2011, for the reasons set forth in the accompanying Memorandum in Support of Order,
the Defendants’ Motion for Summary Judgment is hereby GRANTED in part and DENIED in part. The only claims that survive
are the tort claims related to misrepresentation by Defendants’ alleged agent, Additional Defendant Duane J. Thielen, as to the
condition of the premises at 722-722 1/2 Ridge Street, McKeesport, Pennsylvania. All other tort claims and all the contract claims
are DISMISSED with prejudice.

BY THE COURT:
/s/Friedman, J.

1 Plaintiff contends that Mr. Thielen was an agent of Defendants, a conclusion that is contested.
2 Mr. Wakefield had a counterclaim against Defendants for payment of his photography fee, but that claim has been severed as Mr.
Wakefield’s involvement has only evidentiary value for the rest of this case.

Commonwealth of Pennsylvania v. Rita Oliver
Theft—Sufficiency—Theft Crimes—Identity

No. CC 200708809. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 15, 2011.

OPINION
PROCEDURAL HISTORY

Appellant proceeded to a non-jury trial on July 29, 2008 through August 6, 2008. This Court found Appellant guilty of one count
each of Theft By Deception, 18 Pa.C.S. § 3922(a)(1), Receiving Stolen Property (RSP), 18 Pa.C.S. § 3925(a), and Forgery, 18 Pa.C.S.
§4 101(a)(3).

On August 6, 2008, Appellant elected to proceed immediately to sentencing without the preparation of a presentence report.
This Court sentenced Appellant to six to twelve months incarceration at the Theft By Deception and RSP counts, to be served con-
currently. As to the Forgery count, this Court imposed a sentence of three to six months, followed by two years of probation, to be
served consecutively to the sentence imposed at the prior two counts. Appellant’s aggregate sentence was nine to eighteen months
incarceration, followed by two years probation.

Appellant filed post-sentence motions on August 15, 2008. Therein, Appellant requested house-arrest and/or alternative hous-
ing and for reconsideration of “reviewing identity of defendant using actual video tape of person in warehouse.” On August 22,
2008, this Court entered an Order granting alternative housing with work release. On September 4, 2008 post-sentence motions
were denied.

Appellant filed a timely appeal to the Superior Court of Pennsylvania on September 5, 2008. By Order dated November 5, 2010
the Superior Court of Pennsylvania remanded this case for the filing of a Rule 1925(b) statement nunc pro tunc. Appellant timely
filed said statement. This appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists three issues for appellate review, clarified by this Court as follows:

1. The evidence was insufficient to convict Appellant on Count 1, Theft by Deception, Count 2, Receiving Stolen
Property, and Count 5, Forgery because the Commonwealth failed to establish the element of identity.

2. The evidence was insufficient to convict Appellant on Count 1, Theft by Deception, because the Commonwealth
failed to prove beyond a reasonable doubt that she intentionally obtained or withheld the property of another by
deception. Specifically, Appellant claims that giving a false impression as to her identity to the Roomful Express
employees did not involve a matter of pecuniary significance as required by statute.
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3. The evidence was insufficient to convict Appellant on Count 2, Receiving Stolen Property, because the
Commonwealth failed to prove beyond a reasonable doubt that: (a) Appellant possessed the wood care kit from Roomful
Express recovered from her home; and (b) Appellant knew, or had reason to know the wood care kit was stolen.

FINDINGS OF FACT
In February of 2007 Vanita Sundararaman was a student at the University of Pittsburgh, living in the Bouquet Gardens apart-

ment building in the Oakland section of the city of Pittsburgh. After attending her classes on February 1, 2007 Ms. Sundararaman
returned to her apartment, and while she was inside the apartment she heard what she assumed was her roommate open the front
door, enter the apartment, and then leave. Trial Transcript July 29 through August 6, 2008 at 9-10, 14. (hereafter “T.T.”). 
On February 2, 2007, as Ms. Sundararaman prepared to go to class, she could not find her backpack, her purse and her books. (T.T.
10, 12.) Her purse contained two credit cards in her name, and a checkbook from PNC Bank, also in her name. (T.T. 15.)

Later that day, Ms. Sundararaman’s father called her to ask why she had charged $500 worth of groceries at Giant Eagle to her
credit card. (T.T. 10-11.) Ms. Sundararaman had not made the purchase and realized that her purse, which contained her credit
card, had been stolen from her apartment. (T.T. 11.) She had not given anyone permission to take her possessions. (T.T. 11.)

That same day, Ms. Sundararaman reported the theft to the University of Pittsburgh Police. (T.T. 11-12, 26.) Detective Neil
Reinsfelder, a thirteen year veteran of the University of Pittsburgh Police Department assigned to the Investigation Unit, took the
burglary report from Ms. Sundararaman. (T.T. 26.)

Mo Maurice Butler, a fifteen year employee at the Roomful Express Warehouse in West Mifflin, was working in the Will Call
Department on February 10, 2007. (T.T. 54, 58, 69.) On that date, Appellant came to pick up an unusually large furniture order that
had been placed under the name Vanita Sundararaman. (T.T. 58, 66-67, 69.) Appellant signed for the order using the name Vanita
Sundararaman. (T.T. 66.) The order was so large that it took over an hour to fill the order, and it required Mr. Butler, the store man-
ager, and four other warehouse workers to gather the furniture pieces and bring them to the loading dock for pick-up. (T.T. 59, 104.)

Kevin Easley, another employee at the warehouse, assisted in picking the furniture to fill the order and carried the furniture to
the loading dock. (T.T. 113.) Mr. Easley noticed that two men were there with Appellant to pick-up the order. (T.T. 113-114.)

Throughout the time that the warehouse workers gathered the furniture order, both Mr. Butler and Mr. Easley had face-to-face
contact with Appellant and engaged in conversation with her regarding the order and the truck that Appellant brought to the ware-
house to pick up the furniture. (T.T. 105.) Due to the size of the order, both Mr. Butler and Mr. Easley asked Appellant if she would
prefer having the furniture delivered. (T.T. 59, 114, 117.) Appellant insisted that she would take the furniture in the 
truck, despite the fact that all of the furniture did not fit in one truckload. (T.T. 60.) Consequently, the items that didn’t fit into the
truck as part of the first load were left outside the warehouse so that Appellant could return and retrieve the remainder of the fur-
niture in a second load. (T.T. 60-61.)

In March of 2007, Ms. Sundararaman received a telephone call from Roomful Express. (T.T. 13.) The company contacted her
because a check purportedly written by her and drawn on her checking account in the amount of $11,218 was not honored by the
bank. (T.T. 13, 27.) Ms. Sundararaman reported that she had not made any purchases from Roomful Express, nor had she author-
ized anyone to use one of her checks to purchase furniture from the store. (T.T. 12.) Consequently, she went to PNC Bank and
viewed a copy of the check. (T.T. 13.) The check contained her social security number, driver’s license number, and a telephone 
number that she did not recognize. (T.T. 14.) Someone had forged Ms. Sundararaman’s signature on the check, without her knowl-
edge or permission. (T.T. 15.) Ms. Sundararaman informed the bank that she had not written or authorized the check. (T.T. 13.)

Realizing that the forged bank check was related to the earlier theft of her purse, Ms. Sundararaman once again contacted
Detective Reinsfelder of the University of Pittsburgh Police and informed him about the latest incident. (T.T. 13, 27.) Detective
Reinsfelder investigated this incident and learned from Roomful Express that Appellant (described as a black female in her 30’s,
between 5'2 and 5'4 with a chubby build) had passed the check and forged Ms. Sundararaman’s signature. (T.T. 27, 40-41.) This
information fit Appellant’s description. (T.T. 41.)

Detective Reinsfelder telephoned the West Mifflin Police Department to see if any similar bad checks had been passed at the
Roomful Express in that area. (T.T. 28.) Sergeant Theresa Savage informed the detective that three individuals had been stopped
while attempting to pass a bad check at the Roomful Express Warehouse on Roswell Drive. (T.T. 28.)

Officer Tamara Mason, a nineteen year veteran with the City of Pittsburgh Police Department, was dispatched to the Roomful
Express warehouse on Roswell Drive in Pittsburgh, on March 5, 2007. (T.T. 17-18, 23, 25.) Officer Mason was informed that some-
one at the store was attempting to pass a bad check. (T.T. 18.) Upon arrival at the store, Officer Mason saw a U-Haul in the park-
ing lot with two males and one female (Appellant) standing near the truck. (T.T. 18, 20, 23.) All three individuals confirmed that
they were together. (T.T. 18.) Therefore, Officer Mason requested all three individuals to accompany her into Roomful Express so
that she could ask them some questions. (T.T. 18.)

Inside the store, Officer Mason was met by Roomful Express loss prevention manager Adam Kickish. (T.T. 19.) Mr. Kickish
explained that a check for $8,448.50, drawn on an account owned by Mad Hatter, Incorporated, and signed by Joseph L. Dooney,
had been presented at the West Mifflin Roomful Express on March 3, 2007. (T.T. 19.) Mr. Dooney had supplied a Pennsylvania dri-
ver’s license when he tendered the check. (T.T. 19.) Mr. Kickish explained that the loss prevention department had an ongoing
investigation of bad checks and that the check from Mad Hatter, Incorporated was on the list. (T.T. 20.) Bank Pittsburgh, the bank
listed on the check, had been taken over by First Commonwealth Bank, who confirmed that the bank did not have an account with
Mad Hatter, Incorporated. (T.T. 20.)

Officer Mason requested each of the three individuals to provide their identification. (T.T. 20.) The female, Appellant, supplied a
Pennsylvania driver’s license and Kane Hospital employee ID card, both listed in Appellant’s name. (T.T. 21.) Appellant had a sales
receipt for the furniture but told Officer Mason she had been paid $150 to rent the U-Haul and pick up the furniture. (T.T. 22.)

The report from the March 5, 2007 incident was supplied to Detective Reinsfelder. (T.T. 28.) After comparing the descriptions
and identification photos from both incidents, Detective Reinsfelder assembled a photo array to show to the employees at the
Roomful Express Warehouse to determine if they could identify the individuals that picked-up the furniture with the forged check
on February 10, 2007. (T.T. 29.) On March 8, 2007, Detective Reinsfelder showed the photo array to five of the warehouse employ-
ees. (T.T. 35.) Four of the five employees identified the photograph of Appellant as the individual who had been to the warehouse
on February 10, 2007 to pick up furniture. (T.T. 30-31, 33-34, 67, 115.) The fifth employee did not have direct contact with Appellant
and could not identify her in the photo array. (T.T. 34.)

Detective Reinsfelder shared the information from the Roomful Express investigation with Detective James Glick of the
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Pittsburgh Police Department. Based upon the information he received, Detective Glick applied for and obtained two search war-
rants. One of the warrants was for Appellant’s residence at 208 West Virginia Avenue in Munhall, Pennsylvania. (T.T. 128.)
Detective Glick executed the warrant with the assistance of Detective Thomas Weger of the Pittsburgh Police Department, as well
as Roomful Express loss prevention manager Adam Kickish, on March 26, 2007. (T.T. 153, 158.) Mr. Kickish was present when the
warrant was executed so that he could identify any items that came from Roomful Express. (T.T. 158.) The search revealed a wood
care kit issued from Roomful Express, which had Vanita Sundararaman’s name on it as well as her customer number. (T.T. 128,
155, 158.) Appellant was then arrested and charged with the instant offenses. (T.T. 130.)

DISCUSSION

I.
Appellant claims that the evidence was insufficient to convict her on Count 1, Theft by Deception, Count 2, Receiving Stolen

Property, and Count 5, Forgery because the Commonwealth failed to establish the element of identity. This claim is meritless.
The standard of review for a challenge to the sufficiency of the evidence is to consider the evidence in the light most favorable

to the Commonwealth, as verdict winner, including all reasonable inferences drawn from the evidence. Commonwealth v. Santiago,
980 A.2d 659, 662 (Pa. Super. 2009). A verdict of guilty is supported if the evidence establishes, beyond a reasonable doubt, that
the accused committed every element of the charged crime. Id. Keeping in mind that the finder of fact was free to believe all, part,
or none of the evidence, where the verdict is supported by the record, the reviewing court may not substitute its judgment for that
of the finder of fact. Id.

As to this claim, Appellant does not challenge the sufficiency of the evidence as to the elements of each of the crimes of Theft
by Deception, Receiving Stolen Property, and Forgery. Rather Appellant argues that the evidence was insufficient to identify her
as the perpetrator of these crimes. It is well established Pennsylvania law that a conviction requires “proof beyond a reasonable
doubt of the identity of the accused as the person who committed the crime.” Commonwealth v. Hickman, 309 A.2d 564, 566 (Pa.
1973.) Equally well established Pennsylvania law provides that testimony by an eyewitness as to the identity of the accused that is
clear, convincing, and unhesitant is sufficient for conviction. Commonwealth v. Harrison, 434 A.2d 808, 810-11 (Pa. Super. 1981.)

Here two witnesses, Mo Maurice Butler and Kevin Easley, positively identified Appellant as the female who picked up a truck-load
of furniture from the Roomful Express warehouse on February 10, 2007. (T.T. 30-31, 33, 80-81, 111, 115.) Both had the opportunity to
observe Appellant face-to-face, Mr. Butler for more than an hour, and Mr. Easley for at least ten minutes. (T.T. 77, 80, 105-07, 118, 120.)
About one month after Appellant presented to pick up the furniture at the warehouse, both Mr. Butler and Mr. Easley identified
Appellant from a photo array. (T.T. 30-31, 33, 115.) Both individuals positively identified Appellant at trial, and 
Mr. Butler was “absolutely positive” that Appellant was the person he talked to at the warehouse on February 10, 2007. (T.T. 80-81, 111.)

The Trial Court, as finder-of-fact, found that the unequivocal identification of Appellant by the two witnesses, despite
Appellant’s testimony that she was not at the Roomful Express warehouse on February 10, 2007, was sufficient to establish
Appellant’s guilt. Commonwealth v. Patterson, 940 A.2d 493, 502 (Pa. Super. 2007) (Commonwealth presented sufficient evidence
to establish the appellant’s identity where the complainant testified positively and without qualification that the appellant perpe-
trated the offenses); Commonwealth v. Nelson, 369 A.2d 279, 281 (Pa. Super. 1977) (evidence supporting guilt was sufficient where
the trial record showed positive identification of the defendant by a witness that had an excellent opportunity to view the defen-
dant at the time of the crime).

Consequently, Appellant’s claim in this regard is without merit.

II.
Appellant claims that the evidence was insufficient to convict her on Count 1, Theft by Deception, because the Commonwealth

failed to prove beyond a reasonable doubt that Appellant intentionally obtained or withheld the property of another by deception.
Specifically, Appellant claims that giving a false impression as to her identity to the Roomful Express employees did not involve a
matter of pecuniary significance. This claim is meritless.

The standard of review for claims of insufficient evidence as set forth in Issue I is incorporated by reference for purposes of
this discussion. Commonwealth v. Santiago, supra.

The crime of theft by deception is defined in relevant part as follows:

A person is guilty of theft if he intentionally obtains or withholds property of another by deception. A person deceives if
he intentionally:

(1) creates or reinforces a false impression, including false impressions as to law, value, intentions or other state of mind;

. . . .

(b) Exception.—The term “deceive” does not, however, include falsity as to matters having no pecuniary significance, or
puffing by statements unlikely to deceive ordinary persons in the group addressed.

18 Pa.C.S. § 3922(a)(1) and (b).
In the instant case, Appellant was positively identified by Roomful Express employees as the individual who presented herself

at their warehouse on February 10, 2007, and took possession of $11,218 worth of furniture. She falsely represented to the employ-
ees that Vanita Sundararaman purchased the furniture, and that she was Ms. Sundararaman. Thus, Appellant’s falsities had pecu-
niary significance and are not excepted under the statute. Commonwealth v. Goins, 867 A.2d 526, 529 (Pa. Super. 2005) (evidence
was sufficient to support theft by deception conviction where the defendant accepted a package not addressed to him that con-
tained a DVD duplicating machine and falsely claimed he was the nephew of the addressee); Commonwealth v. Williams, 417 A.2d
1200, 1203 (Pa. Super. 1980) (corpus delicti of attempt to commit theft by deception established where the evidence demonstrated
that the defendant attempted to purchase a radio by creating a false impression that the check he presented was valid and prop-
erly executed).

Accordingly, this claim is without merit.

III.
Appellant claims that the evidence was insufficient to convict her on Count 2, Receiving Stolen Property, because the

Commonwealth failed to prove beyond a reasonable doubt that: (a) Appellant possessed the wood care kit from Roomful Express
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recovered from her home; and (b) Appellant knew, or had reason to know the wood care kit was stolen. This claim is meritless.
The standard of review for claims of insufficient evidence as set forth in Issue I is incorporated by reference for purposes of

this discussion. Commonwealth v. Santiago, supra.
The crime of receiving stolen property is defined as follows: “A person is guilty of theft if he intentionally receives, retains, or

disposes of movable property of another knowing that it has been stolen, or believing that it has probably been stolen, unless the
property is received, retained, or disposed with intent to restore it to the owner.” 18 Pa.C.S. § 3925(a). The law is well established
in Pennsylvania that, “[i]n order to convict a defendant for receiving stolen property, the Commonwealth must prove: ‘(1) the prop-
erty was stolen; (2) the defendant was in possession of the property; and (3) the defendant knew or had reason to believe the prop-
erty was stolen.’” Commonwealth v. Parker, 847 A.2d 745, 751 (Pa. Super. 2004) (quoting Commonwealth v. Foreman, 797 A.2d
1005, 1011 (Pa. Super. 2002)). The Commonwealth may meet its burden of proof through circumstantial evidence. Commonwealth
v. Worrell, 419 A.2d 1199, 1201 (Pa. Super. 1980).

A. Possession
Appellant argues that the Commonwealth failed to prove beyond a reasonable doubt that she possessed the wood care kit from

Roomful Express that was recovered from her residence. This claim is meritless.
In order to prove the element of possession, the totality of the circumstances must demonstrate that a defendant exercised

sufficient dominion or control over the property to establish receipt of it. Commonwealth v. Tillery, 611 A.2d 1245, 1248 (Pa.
Super. 1992).

In the instant case, a search of Appellant’s residence produced a wood care kit issued from Roomful Express, which had Vanita
Sundararaman’s name on it as well as her customer number. (T.T. 128, 155, 158.) It was recovered from a drawer in a buffet in
Appellant’s dining room. (T.T. 155-56.) Roomful Express loss prevention manager Adam Kickish was present when the warrant
was executed and identified the kit as being issued to Ms. Sundararaman. (T.T. 158.) Although Appellant shared her residence with
her two children and fiancé, the fact that Appellant was positively identified as the individual who picked up the furniture order
purchased under Ms. Sundararaman’s name, together with the presence of the wood care kit in her residence, established that she
possessed the wood care kit. Commonwealth v. Walters, 378 A.2d 1232, 1236 (Pa. Super. 1977) (finder-of-fact could infer that the
defendant had power to control stolen goods where the defendant had a proprietary interest in his trailer where the stolen goods
were found and he was present in the residence for several days).

Consequently, Appellant’s claim is without merit.

B. Guilty Knowledge
Appellant also argues that the Commonwealth failed to prove beyond a reasonable doubt that she knew, or had reason to know

the wood care kit was stolen.
In order to prove guilty knowledge the Commonwealth must introduce evidence that demonstrates that a defendant “knew or

had reason to believe that the property was stolen.” Parker, 847 A.2d at 751. Recently, the Superior Court stated that, “[a] person
‘knows’ that goods are stolen if he is ‘aware’ of that fact.” Commonwealth v. Newton, 994 A.2d 1127, 1132 (Pa. Super. 2010).

Here, the Commonwealth introduced evidence that demonstrated that Appellant participated in the theft of the furniture. She
was the individual who presented herself at the Roomful Express warehouse on February 10, 2007, and took possession of $11,218
worth of furniture, while falsely representing to the employees that she was Vanita Sundararaman, the purchaser of the furniture.
This constituted sufficient evidence to establish that Appellant knew or should have known the property was stolen. See general-
ly, Newton, 994 A.2d at 1134 (finder-of-fact could infer guilty knowledge where the defendant utilized a fictitious name to both
receive and send stolen computers, an act of concealment strongly indicating that she possessed the computers with the belief that
they were probably stolen).

Thus, Appellant’s claim as to this issue is meritless.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 15, 2011
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Amos Grabe and Dru Falatek v.
The Zoning Hearing Board

of Elizabeth Township
Zoning—Variance—Structure—Accessory Use

No. S.A. 10-001230. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 24, 2011.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of Elizabeth Township (“Board”) dealing with Property

located at 34 Colonial Drive in an R-2 Suburban Residential District in Elizabeth Township. The Property is owned by Amos
Grabe and Dru Falatek (“the Grabes”). The Grabes placed a children’s playhouse that was originally installed in a Burger
King restaurant on their Property. They installed the 12 feet by 12 feet playhouse without obtaining a zoning certificate. The
Grabes sought a zoning certificate after a stop-work order was issued by the Zoning Officer. The Zoning Officer denied their
request for a zoning certificate and the Grabes appealed to Board. The Board held hearings on April 15 and May 27, 2010.
They determined that the playhouse was a “structure” under the Elizabeth Township Zoning Ordinance (“Ordinance”)
which required a zoning certificate. The Grabes failed to provide information to assure the playhouse’s safety. The Board
affirmed the Zoning Officer’s denial of the Grabes’ request for a zoning certificate. It is from that decision that the Grabes
appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board correctly affirmed the Zoning Officer’s decision to deny the Grabes’ request for a zoning certificate. The Zoning
Officer required assurance of the safety of the playhouse as a condition of issuing a zoning certificate. The Grabes failed to pro-
duce the installation manual for the playhouse at issue. Instead, they produced an installation manual from a similar playhouse.
The Zoning Officer was willing to accept this as long as it were strictly adhered to, but it was not. The Zoning Officer received a
letter from the manufacturer of the playhouse at issue who refused to provide installation instructions. The Board determined that
the Zoning Officer correctly refused to issue the zoning certificate.

The Board correctly concluded that the playhouse is a “structure” under the Ordinance. Section 200 of the Ordinance defines
“structure” as “[a]ny man-made object having an ascertainable stationary location on or in land or water whether not affixed to
the land.” The Ordinance requires the issuance of a zoning certificate when a “structure” is erected. Section 2003(1)(a) states that
“[n]o land use may be established or changed; no structure or building may be erected, constructed, reconstructed, structurally
altered, razed or removed; and no building or structure may be used or occupied or the use changed until a Zoning Certificate has
been obtained from the Zoning Officer.”

The Board concluded that the Zoning Officer could have properly denied the Grabes’ request based solely on the fact that a
commercial playhouse is not a proper accessory use to a single-family residence. Section 201 of the Ordinance defines an
“accessory use or structure” as a use that is “subordinate and incidental to the principal structure.” A playhouse is not named
as an accessory use in the R-2 suburban residential district and therefore to be legal, must fall under the catch-all phrase of
Section 701(A)(2)(e) of the Ordinance. That Section defines “Other Accessory Uses” as “customarily incidental to and on the
same lot with any permitted use, conditional use or use by special exception authorized in this District”. In order to establish a
right to an accessory use, generally an owner “must prove that the use sought is secondary to the principal use and is usually
found with the principal use.” Food Bag, Inc. v. Mahoning Township Zoning Board of Adjustment, 414 A.2d 421, 423 (Pa. Cmwlth.
1980). The playhouse at issue was originally located at a Burger King Restaurant. Its commercial origin distinguishes it from
other playhouses in the Township. Therefore, the Grabes’ playhouse is not “usually found with the principal use” as the Food
Bag case requires.

The Commonwealth Court case declared an “objective reasonable person” standard for determining what is “customarily inci-
dental” to a given use. Hess and Hess v. Warwick Township Zoning Board, 977 A.2d 1216 (Pa. Cmwlth. 2009). The lack of similar
structures in the Township show that the playhouse is not “customarily incidental” to residential use.

Finally, the Grabes bring up a discrimination issue because the Zoning Officer did not require other playhouse owners in the
Township to provide assurance of safety. However, the Zoning Officer would have been justified in refusing the consider their
Application at all because a commercial playhouse is not a valid accessory use to a single family residence. A zoning board has the
power to impose conditions restricting a use or permission where these are reasonably related to a valid public interest. See Ryan,
Pennsylvania Zoning Law and Practice § 5.2.7. 53 P.S. §10913.2.(a) of the MPC provides that “the governing body may attach such
reasonable conditions and safeguards, in addition to those expressed in the ordinance, as it may deem necessary to implement the
purposes of this act in the zoning ordinance.”

Therefore, this argument has no merit.

Based upon the foregoing Opinion, the Board correctly affirmed the Zoning Officer’s decision to deny a zoning certificate to the
Grabes and therefore their decision is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 27th day of June, 2011, based upon the foregoing Opinion, the Board correctly affirmed the Zoning Officer’s

decision to deny a zoning certificate to the Grabes and therefore their decision is affirmed and the appeal is dismissed.

BY THE COURT:
/s/James, J.
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Standard Realty Group v.
Zoning Board of Adjustment of the City of Pittsburgh,

City of Pittsburgh, and Ralph Morrow
Zoning—Variance—Setback—Quantum of Proof

No. S.A. 10-001068. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 27, 2011.

OPINION
This Appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

Property located at 5801 through 5805 Ellsworth Avenue, in the 7th Ward of the City of Pittsburgh, Pennsylvania. The Property is
owned by RMDS LLC (“RMDS”) and is located in the Local Neighborhood Commercial, LNC, district of Shadyside as identified by
the City of Pittsburgh Zoning Code (“Code”). The Property consists of a restaurant with ten (10) apartments in the second story of
the structure. At the rear of the property is an open an air deck used by the restaurant, sitting on top of an attached garage, which
was constructed in 1988. The existing deck has a five (5) foot setback, however, Code Section 916.02.A.8 requires a fifteen (15) foot
setback. The deck is a legal and nonconforming setback.

RMDS seeks to construct an addition to the deck that would continue the nonconforming five (5) foot setback along the rear of
the property. Standard Realty Company (“Appellant”), owner of property in the immediate vicinity of the subject property, oppos-
es the expansion of the deck. RMDS filed an application with the City of Pittsburgh Department of City Planning requesting a vari-
ance to Code Section 916.02.A.8. The Board approved this variance finding that the proposed addition to the deck would not
increase the setback that currently exists. The Board also granted this variance because RMDS planned to construct sound barri-
ers around the deck and the expansion would not include audio equipment such as speakers, televisions, or DJ’s. It is from that
decision that the Appellant appeals.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board
committed an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents
v. Zoning Hrg. Bd., 529 A.2d 1198, 1199 (Pa. Cmmw. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Assn. v. Zoning Bd. of Adjustment, 462 A.2d 637
(Pa. 1983).

The Board granted the Appellant’s request for approval of the proposed expansion to the existing deck. Section 922.09.E of the
code provides that no variance in the Code is permissible unless all of the following conditions exist:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallow-
ness of lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular
property, and that the unnecessary hardship is due to the conditions, and not the circumstances or conditions
generally created by the provisions of the zoning ordinance in the neighborhood or district in which the prop-
erty is located;

2. That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is there-
fore necessary to enable the reasonable use of the property;

3. That such unnecessary hardship has not been created by the appellant;

4. That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent proper-
ty, nor be detrimental to the public welfare; and

5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

Code § 922.09.E. The applicant also has the burden of proving that their proposal satisfies each of these criteria. Code § 922.09.E.
RMDS has not satisfied their burden of proving any of the five (5) necessary criteria. The property has no unique physical cir-

cumstances that result in any kind of unnecessary hardship. Further, there are no physical conditions that prevent the property
from being developed in strict conformity with the zoning ordinance because the property already contains a restaurant and ten
(10) apartments and is, in fact, already developed. Additionally, the variance, if authorized would permanently impair the appro-
priate use or development of adjacent property and would be detrimental to the public welfare. The Appellant presented evidence
that the noise created by the existing deck already exceeds limits set by the Code and that apartment buildings in the area have
significantly more turnover because of the noise.

The Pennsylvania Supreme Court did previously hold that the “quantum of proof required to establish unnecessary hard-
ship is indeed lesser when a dimensional variance, as opposed to a use variance, is sought.” Hertzberg v. Zoning Bd. of
Adjustment City of Pitt., 721 A.2d 43, 47-48 (Pa. 1998). In Hertzberg, however, the variance sought was to put a “dilapidated”
and “dormant” building in a “downtrodden” neighborhood to charitable and “productive” use, which was not possible under
strict adherence to the zoning ordinance. Id. at 50. Additionally, the Supreme Court provided criteria for courts to consider in
requests for variances,

To justify the grant of a dimensional variance, courts may consider multiple factors, including the economic detri-
ment to the applicant if the variance was denied, the financial hardship created by any work necessary to bring
the building into strict compliance with the zoning requirements and the characteristics of the surrounding neigh-
borhood.

Id. at 50. RDMS, even under Hertzberg, fails to justify the grant of the variance. RDMS argues that if the variance were not
approved, it would face economic detriment as patrons may dine at locations with more outdoor seating. However, “a variance will
not be granted solely because the petitioner will suffer an economic hardship unless he receives one.” O’Neill v. Zoning Bd. of
Adjustment of Phila. Co., 254 A.2d 12, 15 (Pa. 1969). Although RDMS voices its concerns that business will move to other restau-
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rants with more outdoor seating, there is no evidence that this will occur or that the restaurant will not be able to continue opera-
tion without the deck expansion. Additionally, the Board did not create any financial hardship on RDMS by requiring RDMS to
bring the property into strict compliance with the zoning requirements.

Based upon the foregoing, the decision of the Board is reversed and the application for the variance is denied.

ORDER OF COURT
AND NOW, this 27th day of June, 2011, the decision of the Zoning Board of Adjustment of the City of Pittsburgh is reversed and

the Application for the variance is denied.

BY THE COURT:
/s/James, J.

The Friendship Preservation Group, Inc., and AZ, Inc., d/b/a Café Sam v.
Zoning Board of Adjustment of the City of Pittsburgh,

and University of Pittsburgh Medical Center, and City of Pittsburgh
Zoning—Variance—Use Definitions in Code

No. S.A. 10-1194, S.A. 11-0053, S.A. 11-0052, Consolidated at: S.A. 10-1194. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.
James, J.—July 1, 2011.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) concerning proper-

ty located at 5231 Centre Avenue in the 8th Ward of the City of Pittsburgh. The property is owned by Intervenor University of
Pittsburgh Medical Center (“UPMC”) and is currently used as an urgent care center, known as UPMC Urgent Care Center at
Shadyside (“Urgent Care Center”). The property is located in a Local Neighborhood Commercial/Urban Neighborhood
Commercial (“LNC/UNC”) Zoning District.

UPMC’s application for use of the subject property as a “Medical Office/Clinic” was approved as of right by the Zoning
Administrator. On November 10, 2009, Friendship Preservation Group and Café Sam (“Appellants”) filed a timely protest appeal
contesting the Zoning Administrator’s approval. On July 15, 2010, the Board rendered a decision affirming the approval. It is from
that decision that the instant appeal is taken.

When no additional evidence is taken by the trial court, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983).

UPMC contends that the Board was correct in its determination that the use of the Urgent Care Center is “Medical
Office/Clinic.” Section 911.02 of the Pittsburgh Zoning Code (“Code”) defines a “Medical Office/Clinic” as:

[A]n establishment providing therapeutic, preventative, corrective, healing and health-building treatment services on
an out-patient basis by physicians, dentists and other practitioners. Typical uses include medical and dental offices
and clinic and out-patient medical laboratories.

“Medical Office/Clinic” is a permitted use in both the LNC and UNC Zoning Districts. Appellants argue that the Urgent Care
Center is a hospital related use and therefore UPMC is subject to a conditional use review process. Section 911.02 of the Code
defines a “Hospital” as an institution that:

1. Offers services beyond those required for room, board, personal services and general nursing care; and

2. Offers facilities and beds for use beyond 24 hours by individuals requiring diagnosis, treatment, or care for illness,
injury, deformity, infirmity, abnormality, disease, or pregnancy; and

3. Regularly makes available clinical laboratory services, diagnostic x-ray services, and treatment facilities for sur-
gery or obstetrical treatment of similar extent. Hospitals may include offices for medical and dental personnel, cen-
tral facilities such as pharmacies, medical laboratories and other related uses.

This Court finds the Appellants’ arguments unconvincing. Pennsylvania courts have consistently held that zoning regulations
are concerned solely with the use of land, not the method of ownership. County of Fayette v. Cossell, 430 A.2d 1226 (Pa. Cmwlth.
1981). The record indicates that there are no overnight beds at the Urgent Care Center and that any injuries or illnesses beyond
the purview of a primary care physician are referred from the Urgent Care Center to Shadyside Hospital or another similar insti-
tution. As such, the Urgent Care Center cannot be considered a “Hospital” under the Code and must instead be considered a
“Medical Office/Clinic.” If the Urgent Care Center was constructed several blocks away from UPMC Shadyside, instead of across
the street, there would be no question that the Urgent Care Center was a “Medical Office/Clinic” use.

Based upon the foregoing, the decision of the Board upholding the use of the property as “Medical Office/Clinic” as of right is
affirmed.

ORDER OF COURT
AND NOW, this 1st day of July, 2011, based upon the foregoing Opinion, the decision of the Board upholding the use of the prop-

erty as “Medical Office/Clinic” as of right is affirmed.

BY THE COURT:
/s/James, J.
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Karen and Terry O’Donnell v.
Whitehall Borough Zoning Hearing Board, Borough of Whitehall

Zoning—Variance—Side Yard Line—Hardship

No. S.A. 10-001221. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 7, 2011.

OPINION
This Appeal arises from the decision of the Zoning Hearing Board of the Borough of Whitehall (“Board”) dealing with prop-

erty located at 5414 Highgrove Road, Borough of Whitehall, PA. The property is zoned R-4 Residential Zoning District and con-
sists of one two-story single-family dwelling. The Appellants Karen and Terry O’Donnell (“the O’Donnells”) own the home and
proposed to construct a new and permanent roof over a concrete slab on the right side entrance of their home. The edge of the
proposed roof would extend to within two (2') feet of the side property boundary. The O’Donnells sought to construct the roof for
shelter when entering and exiting the house and to prevent the accumulation of rainwater from causing mold on their side porch
and in their garage.

The O’Donnells’ initial Permit Application to construct the roof was denied on August 9, 2010 because the proposed construc-
tion violated two Whitehall Borough Code Ordinances. First, the proposed construction violated Chapter 180, Article XI, Section
29, Subsection 3 (“Whitehall Code 180.29.3”) which requires a five (5) foot minimum open side yard. Second, the proposed con-
struction violated Chapter 180, Article XXIX, Section 103, Subsection 3 (“Whitehall Code 180.103.3”) which permits certain “open
air” architectural features to project into required side yards as long as they are located no closer than five (5) feet from the side
lot line.

After their Permit Application was denied, the O’Donnells requested a hearing before the Board. The hearing occurred on
September 21, 2010 whereby the O’Donnells requested a variance from both 180.29.3 and 180.103.3 of the Whitehall Code. The
Board denied the O’Donnells’ request and it is from that decision that the O’Donnells appeal.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637 (Pa. 1983).

The Board correctly denied the O’Donnells’ request for a variance. A Zoning Hearing Board may grant a variance, provided
that all of the following findings are made where relevant in a given case:

(1) That there are unique, physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that
the unnecessary hardship is due to such conditions and not the circumstances or conditions generally created by the
provisions of the zoning ordinance in the neighborhood or district in which the property is located.

(2) That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is there-
fore necessary to enable the reasonable use of the property.

(3) That such unnecessary hardship has not been created by the appellant.

(4) That the variance if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent proper-
ty, nor be detrimental to the public welfare.

(5) That the variance, if authorized will represent the minimum variance that will afford relief and will represent the
least modification possible of regulation in issue.

53 P.S. § 10910.2.

The Board was correct in its denial because the O’Donnells failed to meet all five of the requirements for the granting of a vari-
ance. A variance is available only on narrow grounds, i.e., where the property is subjected to an unnecessary hardship, unique or
peculiar to itself. Appeal of Girsh, 263 A.2d 395, 397 (Pa. 1970). The hardship must be shown to be unique or peculiar to the prop-
erty as distinguished from a hardship arising from the impact of zoning regulations on an entire district. POA Co. v. Findlay Twp.
Zoning Hearing Bd., 713 A.2d 70, 76 (Pa. 1998) citing Hasage v. Philadelphia Zoning Board of Adjustment, 202 A.2d 61, 63 (Pa.
1964). Additionally, the party seeking the variance bears the burden of proving that unnecessary hardship will result if the vari-
ance is denied, and the proposed use will not be contrary to the public interest. Allegheny W. Civic Council, Inc. v. Zoning Bd. of
Adjustment of the City of Pittsburgh, 689 A.2d 225, 227 (Pa. 1997).

In the present case, the O’Donnells are seeking a dimensional variance as opposed to a use variance. The difference between
the two was explained by the Pennsylvania Supreme Court in Hertzberg v. Zoning Bd. Of Adjustment of City of Pittsburgh, 721
A.2d 43, 47 (Pa. 1998). In that case, the Court described a dimensional variance as “a reasonable adjustment of the zoning regu-
lations in order to utilize the property in a manner consistent with the applicable regulations.” Id. This differs from a use vari-
ance which involves a use of the property in a manner that is wholly outside a zoning regulation. Id. Because of this, the quan-
tum of proof required to establish an unnecessary hardship is lesser when seeking a dimensional variance than when seeking a
use variance. Id.

The O’Donnells presented evidence of a hardship in the form of a mold swab sampling test. The test results stated that the mold
does “not represent a significant health hazard” but suggested that the mold be cleaned because it could produce reactions in sen-
sitive individuals. The O’Donnells also stated that the lack of a roof made opening their side door problematic in the wintertime
due to snow build-up and they cited safety concerns because of ice forming outside their door.

However, the parcel map of the O’Donnells’ property shows that the Lot is consistent in shape and size to other properties sur-
rounding it. R. 24. There is nothing to indicate that the lot is unique, peculiar, or that there is exceptional topography.

Therefore, notwithstanding the lesser burden required for a hardship when seeking a dimensional variance, the evidence is
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insufficient to show an unnecessary hardship exists which is unique to the property, or that a variance is necessary to enable the
reasonable use of the property. The reasons for granting a variance must be substantial, serious and compelling. Wilson v.
Plumstead Twp. Zoning Hearing Bd. 936 A.2d 1061, 1065 (Pa. 2007) citing Valley View, 462 A.2d at 640. While the mold is concern-
ing, it is not an unnecessary hardship unique or peculiar to the property that is so substantial as to justify a variance. Additionally,
snow and ice build-up is not unique to this specific property nor does it pose a substantial, serious and compelling reason for grant-
ing the variance. Finally, the property was not shown to have unique, physical circumstances which would hinder its development
in conformity with the zoning regulations.

Additionally, the Board questioned the O’Donnells about less invasive alternatives to alleviate the mold problem, such as alter-
ing the grade of the concrete slab or sealing the porch. These actions, it appears, would remove the need for a variance. The evi-
dence presented by the O’Donnells was insufficient to show that such actions would not suffice. Therefore, the Board was cor-
rect in finding that building a permanent roof would not represent the least modification possible in order to afford relief.
Consequently, all five elements required for the granting of a variance under 53 P.S. § 10910.2 were not satisfied and the Board
was correct in its denial.

Based upon the foregoing, the decision of the Board is affirmed and the O’Donnells’ appeal is dismissed.

ORDER OF COURT
AND NOW, this 7th day of July, 2011, based upon the foregoing Opinion, the decision of the Whitehall Borough Zoning Hearing

Board is affirmed and the O’Donnells’ appeal is dismissed.

BY THE COURT:
/s/James, J.

American Home Mortgage Servicing, Inc. v.
Richard R. Tarantine, Deborah P. Tarantine,

and United States of America
Mortage Foreclosure—Standing

No. MG 10-1664. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—June 10, 2011.

OPINION
INTRODUCTION

Plaintiff, apparently a mortgage servicing company,1 appeals from our Order dated February 10, 2011. Plaintiff asserts it is the
Assignee of the subject mortgage, with the Assignee being Mortgage Electronic Registration Systems, Inc., commonly referred to
as MERS. In that Order we sustained the Tarantines’ Preliminary Objections, which raised a question of Plaintiff ’s standing, and
dismissed its Amended Complaint in Mortgage Foreclosure. We also stated that the dismissal was “without prejudice to the right
of a party with standing to bring another action at a new docket number.” (We did not permit the captioned Plaintiff to file anoth-
er amended complaint because it became clear during argument that Plaintiff itself was not able to correct the problems it had
with regard to standing.) A record was made of the argument and a transcript thereof has been filed so that it would be available
to the Superior Court for this appeal.

The transcript of argument reflects that there was a serious question of whether instant Plaintiff is the real party in interest,
with the right to complain of a default on a Note and therefore with standing to bring the instant action in mortgage foreclosure.
Moreover, according to the transcript, at the end of the argument, the Court gave Plaintiff two options, either to have a hearing on
the facts related to standing or to have the captioned action dismissed, with leave to file a new action granted to any party that
ended up owning both the Mortgage and the Note.

The next day we were advised that Plaintiff had chosen the second option, dismissal without prejudice, and entered our Order
accordingly. Plaintiff has now appealed from the Order granting the very option it chose. We are of the opinion that its appeal
should be quashed and Plaintiff ’s relief limited to a remand for a hearing on standing. In the alternative, since Plaintiff now asserts
the viability of its Complaint as drafted, and on the evidence of record regarding the issue of standing, our Order should be
affirmed for the reasons discussed below.

ISSUES RAISED ON APPEAL
In its Statement of Matters Complained of on Appeal, Plaintiff asserts generally that unspecified law of this jurisdiction should

apply and also asserts two contradictory propositions, that we failed “to properly set forth the legal basis” for our ruling and that
we improperly relied on the law of another jurisdiction. The transcript of argument shows that we stated our reasons, and
Plaintiff ’s options, very clearly. The transcript also shows that the argument that led to the Order was even continued from an ear-
lier date so that Plaintiff could have ample opportunity to address the standing issue and the cases cited by Defendants. We sug-
gest these bases for appeal have been waived since we are still unaware of any Pennsylvania law cited by Plaintiff that is precise-
ly on point or contrary to our ruling that Plaintiff lacks standing to bring this action.

Even with the additional time given by the Court so that Plaintiff could fully address the issue of standing, Plaintiff ’s supple-
mental brief merely asserts that “Plaintiff has established [standing] as the grantee of a recorded Assignment of Mortgage in this
county.” Pl. Supp. Br. at 4. The brief focuses primarily on the distinction between proceeding in rem or in personam and the plead-
ing requirements in a mortgage foreclosure action (Pa. R.C.P. 1147). Furthermore, the cases relied on by Plaintiff do not address
standing, but rather address the distinction between causes of action in rem (judgment of foreclosure) and in personam (against
the individuals who executed the mortgage).2

At argument it appeared that there was no Pennsylvania case law, from any level of our Unified Court System, expressly deal-
ing with the need, as a prerequisite to the filing of the foreclosure action, to own or possess the note secured by the mortgage. It
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should also be noted that Plaintiff failed to bring any contrary law to our attention after argument via a Motion to Reconsider.
Defendants, on the other hand, cited to several cases on point from other jurisdictions3 which appeared to us well-reasoned and
otherwise consistent with the Pennsylvania law of mortgage foreclosures.

Plaintiff ’s Statement of Matters Complained of on Appeal is quoted in full below:

I. The lower court committed an error of law in sustaining Defendants/Appellees’ Preliminary Objections and dismiss-
ing Plaintiff/Appellant’s complaint based upon a lack of standing where Plaintiff/Appellant was the lawful owner of a
Mortgage as evidenced by recorded Assignment of Mortgage.

II. The lower court committed an error of law by failing to apply the law of this jurisdiction in sustaining
Defendants/Appellees’ Preliminary Objections and dismissing Plaintiff/Appellant’s complaint.

III. The lower court abused its discretion and committed an error of law by relying upon the law of a different
jurisdiction in sustaining Defendants/Appellees’ Preliminary Objections and dismissing Plaintiff/Appellant’s
complaint.

IV. The lower court abused its discretion and committed an error of law by failing to properly set forth the
legal basis for sustaining Defendants/Appellees’ Preliminary Objections and dismissing Plaintiff/Appellants’
complaint.

V. The lower court committed an error of law by misapplying the applicable law provisions of the Uniform Commercial
Code, as adopted in Pennsylvania, in sustaining Defendants/Appellants’ Preliminary Objections and dismissing
Plaintiffs/Appellees’ complaint.

As we understand those matters, Plaintiff makes two claims: (1) the Court misapplied or disregarded Pennsylvania law and mis-
takenly applied the law of another jurisdiction, and (2) even though Plaintiff is unable to prove if or when it held the Note, Plaintiff
still has standing to bring this action because it was assigned ownership of the Mortgage.

DISCUSSION

1. The Court did not disregard Pennsylvania law nor did it mistakenly apply the law of another jurisdiction
Generally, litigants have no standing to assert the rights of third parties. See Pa. R.C.P. 2001(a), “all actions shall be prosecut-

ed by and in the name of the real party in interest.” (Emphasis added.) This is true even though mortgage foreclosure proceedings
are in rem or, as in Pennsylvania, de terris. Hence, although Pa. R.C.P. 1147 does not require Plaintiff to attach the Note to its com-
plaint, if its standing is called into question, as here, it does have to prove that it holds the Note. It is well-settled under
Pennsylvania law that a plaintiff must demonstrate that he has standing to maintain the action. Fumo v. City of Philadelphia, 601
Pa. 322, 972 A.2d 487 (Pa. 2009). The requirement of standing in Pennsylvania is jurisprudential in nature, in contrast to the fed-
eral courts where Article III imposes the standing requirement as a constitutional issue. See In re Hickson, 573 Pa. 127, 135-36,
821 A.2d 1238, 1243 (2003); see also Wm. Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).
Pennsylvania’s standing requirement stems from the principle that judicial intervention is appropriate only where the underlying
controversy is real and concrete, rather than abstract, and where the plaintiff is a party who is, in fact, “aggrieved.” Id.

The Pennsylvania Supreme Court summarized the standing requirement as follows:

The core concept of standing is that “a party who is not negatively affected by the matter he seeks to challenge is
not aggrieved, and thus, has no right to obtain judicial resolution of his challenge.” A litigant is aggrieved when
he can show a substantial, direct, and immediate interest in the outcome of the litigation. … A litigant possesses a
substantial interest if there is a discernable adverse effect to an interest other than that of the general citizenry.
Id., at 282. It is direct if there is harm to that interest. Id. It is immediate if it is not a remote consequence of a
judgment.

In re Milton Hershey School, 590 Pa. 35, 42, 911 A.2d 1258, 1261 (2006). (Citations omitted.)
Questions of standing in foreclosure actions have seldom been raised in Pennsylvania. Until the relatively recent creation

of the so-called asset-backed bond, the lender who received the mortgage as security for a loan ordinarily would retain pos-
session of the note or would assign both the note and the mortgage at the same time. The two instruments, although clearly
intertwined in purpose, “are separate obligations. The [note] evidences the debt and the mortgage provides the collateral secu-
rity for the debt.” In re Evanovich’s Estate, 487 Pa. 55, 57, 408 A.2d 1092, 1093 (1979) (citations omitted). However, because
the two were rarely (if ever) separated in traditional practice, it has been generally assumed that possession or assignment of
one implied possession or assignment of the other. This assumption turns out to be only partially correct. According to
Professor Kenneth Gray, Pennsylvania Mortgages (2nd Ed.), §§1-3, in Pennsylvania, the mortgage follows the note. It is less
clear if the converse (that the Note would follow the Mortgage) is always true.4 The pleading requirements of Pa. R.C.P. 1147
(which does not require the attachment of the Note to a complaint in mortgage foreclosure) reflect the independent nature of
the two instruments and also the long-standing, but rebuttable, presumption that one who holds the Mortgage must also hold
the Note.

Failure or inability to produce the Note does not create an issue of standing where the Court is satisfied, as it was in Anderson
v. Kern, 259 Pa. 81, 102 A. 427 (1917), that the mortgagee did indeed at some point possess the Note, which in that case was later
lost or misplaced. See also, HSBC Bank USA, N.A. v. Keenhold, 2009 WL 523092 (M.D. Pa. Mar. 2, 2009),5 where it was held that
the plaintiff had provided sufficient evidence of standing by attaching to its complaint a copy of the promissory note, mortgage,
and the document assigning the promissory note and mortgage to HSBC.

However, the analysis and the assumptions change where, as here, a mortgagee claims it has a right to foreclose that arises from
a default on a Note which the mortgagee does not own or possess. As previously alluded to, it is well-settled that “[a] mortgage …
is only security for the payment of money or the performance of another collateral contract,” Levitt v. Patrick, 976 A.2d 581, 592
(Pa.Super. 2009). Therefore, only the party capable of enforcing the Note stands to be “aggrieved” by a direct and immediate
“adverse effect” to his interest in the satisfaction of the debt represented by the Note. In re Milton Hershey School, 590 Pa. at 42,
911 A.2d at 1261. Here, Plaintiff will not suffer an immediate “discernable adverse effect” to its interest whether or not the Note
is paid because, without the Note, Plaintiff has no interest in satisfaction of the debt. Id.
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2. Plaintiff does not have standing to foreclose on the Mortgage.
We stated at argument that the pertinent issues were discussed in a remarkably clear and compelling decision by the Honorable

W. C. Todd of New Jersey Superior Court, Chancery Division, in Bank of New York v. Raftogianis, 418 N.J. Super. 323, 13 A.3d 435
(2010). Two main issues were raised in that non-jury proceeding. The first issue is not raised at all in this case and will not be dis-
cussed further.6 Standing, the second issue, is discussed beginning at 13 A.3d p. 451, starting with the heading “Enforcement
Without Possession - the Real Party in Interest Issue” and going to the end of the section. Although interpreting the UCC in light
of New Jersey’s “fairly liberal” approach to standing, Judge Todd’s reasoning would and should be identical to what a Pennsylvania
appellate court would conclude. Judge Todd’s analysis of UCC Article 3 is particularly helpful and on point. It appears Plaintiff
may have mis-read what he said, as they, too, cite it.

The gist of Raftogianis is that, since it is well-settled, even axiomatic, that there must be a default under the Note before any-
one can bring a suit in mortgage foreclosure, only the holder of the Note is entitled to bring such an action. As Judge Todd points
out, “standing requires that a litigant have a sufficient stake in the matter and real adversariness, with a substantial potential
for real harm flowing from the outcome of the case.” Id. This is consistent with the Pennsylvania law of standing discussed ear-
lier herein.

Raftogianis is particularly instructive in its consideration of the appropriate remedy where standing cannot be shown: “Where
the plaintiff did not have the right to proceed as of the date of the initial filing [of the complaint in foreclosure], dismissal may be
an appropriate remedy … [but t]he propriety of that remedy [must] be addressed on a case-by-case basis.” Raftogianis, 13 A.3d at
454. “One focus of any analysis would be the time and effort devoted to the prior litigation, and the amount of duplication of effort
that might be required if a new action is filed, both on the part of the parties and the court.” Id. at 454-55. In Raftogianis, after a
hearing to determine whether or not the Bank of New York had standing to foreclose on real estate owned by those defendants, the
New Jersey Court held that the bank’s failure to hold the note at the time it filed the complaint meant that it did not have standing
to bring the suit in the first place. Id. at 363. Judge Todd dismissed the suit without prejudice, noting that a new suit could then be
brought once the bank found or acquired the note. We suggested, and Plaintiff at first accepted, this approach.

Our decision in the present case involved that same second issue in Raftogianis, Plaintiff ’s lack of ownership of the Note, since
it is a default under the Note that triggers the right to foreclose on the Mortgage. Plaintiff was, and apparently still is, unable to
explain to the Court whether or not it is the current holder of the Note. A copy of a note that was finally produced by Plaintiff shows
another party entirely as the payee under the Note.7 Nothing has been produced to show that the captioned Plaintiff was the hold-
er of the Note at the time the instant foreclosure action was filed nor has Plaintiff even shown who is the current holder.
Amendment was therefore not an option and the Complaint was properly dismissed.

CONCLUSION
The mere fact that Plaintiff or its counsel has heretofore been the beneficiary of waivers by mortgagors of the issue of stand-

ing does not mean that the law of Pennsylvania is as they hope. Merely averring that Plaintiff is the assignee of a mortgage says
nothing about where we may find the actual obligation, the Note. Ultimately, litigants facing foreclosure should be able to confirm
that a complaint is properly filed by an individual or entity with the authority to proceed.

The evidentiary problem for the bank in Raftogianis was what the Court offered to spare instant Plaintiff when it gave it the
choice of two options. In Raftogianis, the bank was heard but was unable to prove that it held the note as of the date it filed its com-
plaint in foreclosure and thus failed to prove it had standing. Here, Plaintiff declined the opportunity to try to prove it has stand-
ing and instead accepted the option of having a party with standing file a new action.

If Plaintiff now has the Note as well as the mortgage in its possession, it could easily withdraw this appeal and file a new action
where its standing, at least, could be unassailable. Plaintiff ’s conduct since our Order suggests it still has no clue where the note
is or who owns it. How then can this court allow an action as drastic as foreclosure to proceed when Plaintiff is unable to prove it
is in fact the party aggrieved by any default in payment on the Note?

The appeal should be quashed and the matter remanded for a hearing on the issues of standing and jurisdiction at our earliest
convenience. Alternatively, our Order should be affirmed and the captioned Plaintiff should be permitted to file a new action only
if it has possession and ownership of the Note as of the date of that new action.

BY THE COURT:
/s/Friedman, J.

DATED: June 10, 2011

1 Plaintiff never describes itself in its Complaint, in its Amended Complaint, in its Statement of Matters Complained on Appeal, nor
in its Response to Preliminary Objections.
2 Plaintiff cites Bloomsburg Bank Columbia Trust Co. v. Mensch, 7 Pa. D. & C. 4th 656 (1990) (discussing Pa. R.C.P. § 1146’s prohi-
bition of in personam actions in combination with a claim for mortgage foreclosure and striking the action on the note after defen-
dant filed preliminary objections), Fayette Bank and Trust Co. v. Hercik, 13 Pa. D. & C. 4th 118 (1991) (holding that plaintiff was
not limited to in rem action of mortgage foreclosure to satisfy debt), and Insilco Corp. v. Rayburn, 374 Pa.Super. 362, 543 A.2d 120
(1988) (discussing Pa. R.C.P. § 1146’s prohibition of in personam actions in combination with a claim for mortgage foreclosure, but
permitting both causes of action where mortgagor waives objection). None of these cases address standing.
3 Bank of New York v. Raftogianis, 418 N.J. Super. 323, 13 A.3d 435 (2010) (discussed infra); In re Foreclosure Cases,
1:07CV2282, 2007 WL 3232430 (N.D. Ohio Oct. 31, 2007) (requiring Note and Mortgage to as of date of the Foreclosure
Complaint); U.S. Bank, N.A. v. Adrian Collymore, 68 A.D.3d 752, 753-54, 890 N.Y.S.2d 578, 580 (N.Y. App. Div. 2009) (“In a mort-
gage foreclosure action, a plaintiff has standing where it is both the holder or assignee of the subject mortgage and the holder
or assignee of the underlying note at the time the action is commenced.”); State St. Bank & Trust Co. v. Lord, 851 So. 2d 790, 791
(Fla. Dist. Ct. App. 2003) (“State Street never had actual or constructive possession of the promissory note, [thus] State Street
could not, as a matter of law, maintain a cause of action to enforce the note or foreclose the mortgage.”); Deutsche Bank Nat.
Trust Co. v. Steele, 2008 WL 111227 (S.D. Ohio Jan. 8, 2008) (“The Court cannot grant summary judgment unless Deutsche Bank
offers evidence from which a finder of fact could conclude by a preponderance that it owned the note and mortgage when the
complaint was filed.”).
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4 Language in US Bank N.A. v. Mallory suggests that where a plaintiff has averred in its complaint that it was the “legal owner” of
the mortgage, it thereby indicated it was the holder of the Mortgage’s accompanying Note, 2009 Pa. Super. 182, 982 A.2d 986, 993
(Pa. Super. Ct. 2009), reargument denied (Nov. 24, 2009). Mallory demonstrates that the court’s readiness to assume possession of
both Instruments still persists. However, no objection to standing was raised in Mallory; had it been, the bank would have had to
prove its possession of the note and would not have been able to rely on that assumption.
5 The case is “unreported” and therefore of no precedential value in the federal courts. However, since the issue of standing is like-
ly to arise much more in the future than it has heretofore, we thought the case provides helpful hints to future litigants on how to
avoid or correct a standing issue.
6 The New Jersey trial court rejected the argument by those defendants related to the idea that the note was “separated” from the
mortgage when MERS, the bank’s nominee, securitized the mortgage. Instant Plaintiffs do not pursue that route here.
7 A note dated June 22, 2004 was handed up to the Court during argument but was not offered in evidence after the lender/payee
was seen to be “American Brokers Conduit,” not instant Plaintiff. The note submitted was signed only by Mr. Tarantine, as was the
Mortgage attached to the Amended Complaint. We therefore are unable to understand why Mrs. Tarantine has been sued. However,
this issue is not yet ripe for decision.

Sara Dix v. Jason Dix
Custody Relocation

1. The mother and father were married in 2004 and separated in 2009, initially sharing custody of their special needs child. The
child suffers from a number of medical conditions, including severe food allergies. After the first year of separation, the child
resided in the primary care and custody of the mother, subject to regular partial custody enjoyed by the father. The mother request-
ed of the court that she be permitted to relocate to Virginia with the child in order to remarry.

2. The mother’s petition was filed prior to the enactment of the new custody legislation at 23 Pa.C.S.A. §5337, however, the trial
court reviewed this new statute in determining its decision. The trial court determined that there were advantages to the moth-
er’s move as she was planning to remarry and her new husband was employed in Virginia. This gentleman already had estab-
lished a strong relationship with the child and would have sufficient income to support the mother and the child. No improper
motives were detected and the proposed custody arrangement for the child would actually double the amount of father’s
overnight custody and provided for extensive summer custody. The mother offered and the court ordered her to provide the bulk
of the transportation.

3. In addition to the relocation factors, the court examined what would serve the child’s best interests and determined that the
mother had been the primary caretaker of the child, coordinating his medical care. The timing for relocation was not greatly dis-
ruptive as the child had not yet begun school. The mother had also never thwarted the father’s custody time. The mother’s request
for relocation was granted.

(Christine Gale)
Jill Schiffman Rosenthal for Plaintiff/Mother.
Elizabeth Sattler for Defendant/Father.
No. FD11-006085-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Bubash, J.—May 12, 2011

After a hearing, this Court granted Mother’s request to relocate to Fairfax, Virginia with Jackson Dix, the parties’ 5 year old
child (Child). This Appeal, filed as a Fast Track appeal, ensued.

HISTORY
The parties were married in 2004 and divorced in January of 2010. When the parties separated in June of 2009, they exercised

shared custody for the first year. In May of 2010, Father began exercising partial custody every other weekend and two evening
visits per week. The testimony of the parties was that this change was made in order to help the child with his behavioral prob-
lems after a change of pre-schools. Mother plans to remarry over the weekend of June 10, 2011. She and her new husband will
live in Fairfax Virginia where he is newly employed as a technical assistance consultant (He has a master’s Degree in
Accounting).

On January 14, 2001, Mother filed a Complaint for Primary Custody. On January 26, 2011 she presented a Motion to confirm
custody setting forth the status quo arrangement and a Motion for Relocation requesting a hearing.

OPINION
Mother’s Motion for Relocation was filed prior to the enactment of the new custody legislation at 23 Pa.C.S.A. 5337. It was, how-

ever, heard after the legislation took effect. Accordingly, this Court, analyzed the testimony under Gruber v. Gruber, 583 A.2d 434
(Pa.Super 1990), as well as, the new custody statute.

Gruber analysis: The well-known factors to be considered under Gruber are: (1) The potential advantages of the proposed
move and the likelihood that the move would substantially improve the quality of life for the custodial parent and child and is
not the result of a momentary whim on the part of the custodial parent; (2) the integrity of the motives of both the custodial and
non-custodial parent in either seeking the move or seeking to prevent it; (3) the availability of realistic, substitute visitation
arrangements that will adequately foster an ongoing relationship between the children and the non-custodial parent. These con-
siderations must then be factored into what is the ultimate consideration of the court, determining what is in the best interests
of the child.

In the instant case, Mother is planning to remarry. The man she intends to marry has now moved to Fairfax, Virginia and
gainfully employed. He has no history with drugs, alcohol, or other issues. (T.R. 24) He has already established a strong rela-
tionship with the Child. (T.R.28) Mother has stated that his income will be sufficient to support her and the child until she
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obtains her own employment. Although the Court did not allow testimony regarding his income1, it was clear that Mother’s
fiancé’s new job paying more than the one he left. As to Mother, the Court does not foresee Mother having difficulty finding
work as she is an occupational therapist. This Court was convinced that the Child would be adequately supported financially
in Virginia.

The evidence presented was that the Child will be living in a highly rated school district in an affluent community where he will
live with a loving family.

The second Gruber factor requires the Court to examine the motives of the parents in regard to the proposed relocation. This
Court could not discern any improper motive or mere whim or intent to frustrate Father’s custodial rights on the part of Mother.
The Court found that Father’s opposition to the move arose only from his love for his child and his desire to be part of his son’s life,
not as a mechanism to punish Mother or for any other capricious reason.

Gruber requires that any proposed substitute custody arrangements will foster an ongoing relationship between the child and
the non-custodial parent. In this case, Mother’s proposed schedule of partial custody has been substantially adopted by this Court.
This schedule nearly doubles the amount of Father’s overnight custody time and provides for extensive summer custody. Mother
has offered, and been ordered, to provide the bulk of the transportation.

In addition to the Gruber factors, the Court then looked to the best interests of the child. This child suffers from a number of
medical conditions, including severe food allergies. As the primary custodian, Mother has been the primary parent coordinating
most of his care (T.R. 37-38) which was a factor in the decision in this matter.

Mother proposes to move Child to an affluent community, near a highly rated school that he will attend. She provided evi-
dence that the child will continue to have a strong relationship with his Father by increasing Father’s time with Child as well
as providing for substantial summer custody. The Court found that Mother adequately met the three prongs of the Gruber
analysis.

23 PA.C.S.A. 5337(h). The Court also evaluated the evidence presented light of 23 PA.C.S.A. 5337(h), which requires analysis of
the following:

(h) Relocation factors. In determining whether to grant a proposed relocation, the court shall consider the following
factors, giving weighted consideration to those factors which affect the safety of the child:

(1) The nature, quality, extent of involvement and duration of the child’s relationship with the party proposing to relo-
cate and with the nonrelocating party, siblings and other significant persons in the child’s life.

(2) The age, developmental stage, needs of the child and the likely impact the relocation will have on the child’s phys-
ical, educational and emotional development, taking into consideration any special needs of the child.

(3) The feasibility of preserving the relationship between the nonrelocating party and the child through suitable cus-
tody arrangements, considering the logistics and financial circumstances of the parties.

(4) The child’s preference, taking into consideration the age and maturity of the child.

(5) Whether there is an established pattern of conduct of either party to promote or thwart the relationship of the
child and the other party.

(6) Whether the relocation will enhance the general quality of life for the party seeking the relocation, including, but
not limited to, financial or emotional benefit or educational opportunity.

(7) Whether the relocation will enhance the general quality of life for the child, including, but not limited to, finan-
cial, or emotional benefit or educational opportunity.

(8) The reasons and motivation of each party for seeking or opposing the relocation.

(9) The present and past abuse committed by a party or member of the party’s household and whether there is a con-
tinued risk of harm to the child or an abused party.

(10) Any other factor affecting the best interest of the child.

As to factor (1), the Court found that Mother, having been the primary care-giver of the child, was always involved in the child’s
relationships and that the Child had developed a strong bond with his future step-father. Additionally, the Court found that the
Child’s relationship with his Father was protected.

With regard to the second factor, the Court found that the proposed relocation would occur at an optimum time for the child, as
he had not yet begun school and, therefore, would begin kindergarten in his new district. The Court found no negative effects to
the move.

Factor (3) goes to the feasibility of maintaining the relationship with the non-custodial parent. In this case, the Court found the
relationship would be adequately preserved and that Mother was committed to maintaining that relationship, including her will-
ingness to provide the majority of the transportation to facilitate the relationship. (T.R. 39-42)

With regard to the child’s preference, he was not interviewed by the Court, being of such a young age that the Court could not
have adequately read his preference. The Court did note, however, that the testimony demonstrated Child and his future step-
father have a strong bond and that Mother has been the primary custodian for his entire life.

The fifth factor requires that the Court examine whether there is a pattern of conduct which promotes or thwarts the relation-
ship of the child with the other party. In this matter, the Court determined that Mother, who has never thwarted Father’s custody
in the past, will continue to encourage the relationship between Child and Father despite the distance.

The sixth and seventh factors question whether the move will enhance the life of the party seeking relocation and the child.
Here, Mother is seeking to relocate in order to remarry, which will be to her emotional and financial benefit. Additionally, child
will be attending a high quality school, living in a suitable neighborhood, in a two-parent home, while still maintaining a relation-
ship with his Father.

The seventh factor looks to the motivation of each party. Here, Mother is seeking to relocate to better both her life and the
life of her child. Father opposes the move only out of love for his child. The Court finds neither party to be acting out of a bad
motivation.
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The last two factors regarding acts of abuse or other bad acts committed by the parties and risk to the child as well as other fac-
tors effecting the child’s best interests, do not apply in this case. There was no evidence presented that this Child has ever been
treated other than in a loving and caring fashion by both parents and his future step-father.

The Court was cognizant of the pain this relocation would cause Father. Such is the case in any relocation case. The Court’s
concern primary concern is the best interest of the child. In this case, the Court found, after a careful examination of the evi-
dence that it was in the best interest of the Child to relocate with his Mother to her new home with her new husband in Fairfax,
Virginia.

For the reasons stated above, the Court’s decision of March 17, 2011 should be affirmed.

BY THE COURT:
/s/Bubash, J.

1 Father presented a Motion in Limine to exclude this testimony as Mother did not provide the information concerning Mr.
Lindsay’s income in discovery as she believed it was not relevant. The Court granted the Motion in Limine.
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Commonwealth of Pennsylvania v.
Anthony Boatright

SVP Hearing—Right to Expert for SVP Hearing—Cross Examination About Allegations Against Unrelated Defendants

No. CC 200906318, 200909340. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—April 18, 2011.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 10, 2010. A review of the record reveals that the

Defendant has failed to present any meritorious issues for review and, therefore, the judgment of sentence must be affirmed.
The instant charges arose out of a series of incidents that occurred between the Defendant and his two nieces, Akeya and

Marissa, then ages 10 and 8. At the time in question, Akeya and Marissa were living with their paternal grandmother as their moth-
er had died and their father’s new girlfriend and her son were abusive to them. During that time, their grandmother had been diag-
nosed with cancer and was frequently out of the apartment for medical treatment or was sick and confined to her bed. During that
time, the Defendant, the girls’ uncle, moved into the apartment to help his mother and care for the girls. While the Defendant was
living in the apartment, he touched both girls with his hands and mouth. He attempted to have intercourse with Akeya and forced
her to perform oral sex on him as well.

The Defendant was charged with Rape,1 Rape of a Child,2 Involuntary Deviate Sexual Intercourse (IDSI),3 IDSI with a
Child,4 Aggravated Indecent Assault of a Child,5 Incest,6 Indecent Assault – Person under 13,7 Indecent Exposure,8 Corruption
of Minors9 and Endangering the Welfare of a Child.10 Following a jury trial held before this Court, he was found guilty of all
charges. On August 10, 2010, he appeared before this Court and, following a hearing, was determined to be a sexually violent
predator. He was then sentenced to consecutive terms of imprisonment of ten (10) to twenty (20) years at the Rape of a Child
charge, ten (10 to twenty (20) years at each of three (3) IDSI with a Child charges, with additional consecutive terms of impris-
onment of five (5) to ten (10) years at each of two (2) Aggravated Indecent Assault of a Child, for an aggregate sentence of 50
to 100 years.

Timely Post-Sentence Motions were filed by Attorney Kenneth Snarey on August 20, 2010 and in response, this Court entered
an Order the same day extending the time for filing of Supplemental Post-Sentence Motions pending preparation of the trial tran-
script. During that time, the Office of the Public Defender entered their appearance for the Defendant and filed a Notice of Appeal
to the Superior Court. The confusion was eventually sorted out and it was agreed that the Public Defender would continue to rep-
resent the Defendant. Attorney Snarey was given permission to withdraw and the premature direct appeal to the Superior Court
was discontinued. Supplemental Post-Sentence Motions were then filed by the Public Defender’s Office, and the same were denied
by this Court on October 25, 2010. This appeal followed.

On appeal, the Defendant raises a number of issues, which are addressed as follows:

Expert Fee Approval for SVP Hearing
Initially, the Defendant argues that this Court erred in denying his Petition for Expert Fee Approval for the SVP hearing. This

claim is meritless.
Initially, this Court notes that “the provision of public funds to hire experts to assist in the defense against criminal charges is

a decision vested in the sound discretion of the court and a denial thereof will not be reversed absent an abuse of that discretion.”
Commonwealth v. Albrecht, 720 A.2d 693, 707 (Pa. 1994).

Pennsylvania’s Megan’s Law affords a criminal defendant the right to appointed counsel and the right to present expert tes-
timony at a sexually violent predator hearing. However, the statute does not explicitly provide for the appointment of expert
witnesses:

§9795.4. Assessments.

(e) Hearing. – The individual and district attorney shall be given notice of the hearing and an opportunity to be heard,
the right to call witnesses, the right to call expert witnesses and the right to cross-examine witnesses. In addition, the
individual shall have the right to counsel and to have a lawyer appointed to represent him if he cannot afford one. If
the individual requests another expert assessment, the individual shall provide a copy of the expert assessment to the
district attorney prior to the hearing.

42 Pa.C.S.A. §9795.4(e).
Despite the statute’s silence on the appointment of expert witnesses for an SVP hearing, our courts have interpreted the statute

to include such funding when a defendant is indigent: “Immediately preceding the right-to-counsel provision, the statue declares
that the defendant shall be given ‘an opportunity to be heard, the right to call witnesses, the right to call expert witnesses and the
right to cross-examine witnesses’… It also provides that the defendant is entitled to an expert assessment other than that conduct-
ed by the Sexual Offenders Assessment Board. It would be fundamentally unfair to afford a defendant those rights, but to preclude
him from exercising them simply because he is indigent. Likewise, it would be unfair to allow a wealthy defendant those rights but
to deny them to one who is indigent. We do not believe the legislature intended to give a defendant the right to court-appointed
counsel but then deny counsel the resources he needs to effectively represent his client at an SVP proceeding.” Commonwealth v.
Curnutte, 871 A.2d 839, 842 (Pa.Super. 2005).

However, “the Commonwealth is not obligated to pay for the services of an expert simply because a defendant requests one.”
Id. In Commonwealth v. Cannon, 954 A.2d 1222 (Pa.Super. 2008), the Superior Court required a showing of indigency before an
expert could be appointed in an SVP proceeding. Commonwealth v. Cannon, 954 A.2d 1222, 1226 (Pa.Super. 2008). The Court noted
that in order to sustain a finding of indigency, the defendant “is required to file a petition and an affidavit describing in detail the
inability to pay the costs of litigation.” Id., citing Pa.R.Crim.Pro. 240(c).

Careful review of the Petition in question reveals that it does not contain any averment of indigency. The Petition simply
states that the Defendant wished to retain Dr. Lawson Bernstein to testify on his behalf, that Dr. Bernstein was only available
on August 10, 2010 and that he charged a fee of $3,000 plus an additional $1,500 cancellation fee. The Petition is also devoid of
any statement as to why he had chosen Dr. Bernstein or the relevance of Dr. Bernstein’s proposed testimony. See Curnutte,
supra, at 842 (“There must be some showing as to the content and relevancy of the proposed expert testimony before such a
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request will be granted.”)
Moreover, it bears mention that this Court did not actually rule on the Petition – the Order denying the Petition was entered by

Judge Manning of this Court. Though this Court certainly supports Judge Manning’s decision, it is unable to provide an in-depth
analysis of Judge Manning’s thought process in ruling on the motion. Nevertheless, Judge Manning was well within his discretion
in denying the Petition and, therefore, this claim must fail.

Evidentiary Issues in Cross-Examination of the Victim
Next, the Defendant argues that this Court erred in cross-examining the victims Akeya and Marissa regarding their prior alle-

gations of sexual misconduct against others. This claim is meritless.
It is well-established that the admissibility of evidence and the scope of cross-examination are matters within the discretion of

the trial court and will not be abused absent an abuse of discretion. Commonwealth v. Flor, 998 A.2d 606, 623 (Pa. 2010) and
Commonwealth v. Briggs, 12 A.3d 291, 335 (Pa. 2011).

During the cross-examination of victim, Akeya Boatright, the following occurred:

Q. (Mr. Walsh): Now, when you first did your forensic interview with the psychiatrist, you made accusation against five
other individuals, didn’t you?

MISS DITKA: Objection.

THE COURT: Sustained.

MR. WALSH: Your Honor, it goes to credibility.

MS. DITKA: Objection.

THE COURT: Sustained.

MS. DITKA: Can we approach?

THE COURT: You may.

(Counsel approached the bench, and the following discussion was held at sidebar.)

MS. DITKA: If any of this was going to come in, counsel was compelled to file a rape shield motion and prove the
necessity of this. You just can’t bring this up in the middle of trial like that.

THE COURT: So that the record is clear, Ms. Ditka, the question Mr. Walsh was referring to involves a later accusa-
tion by his same victims against – 

MS. DITKA: Against three other people.

THE COURT: Three other people totally unrelated to this?

MS. DITKA: Yes.

MR. WALSH: I believe it’s five. One was assault against their father. She said father beat her with plungers and exten-
sion cords. She stated that Stacy Freeman, who is her mother’s girlfriend, would pimp her out to three other individ-
uals, so there’s five other individuals. The District Attorney can talk about Isaac who I never heard of before today. I
should be allowed to explore this avenue.

THE COURT: That’s not allowed. The way this works, Isaac is not protected by the rape shield.

MS. DITKA: I have the other cases, and it’s three.

THE COURT: There’s three defendants in the other cases?

MS. DITKA: Sure, Freeman, Mack and Mack.

THE COURT: It is sustained big time.

(Trial Transcript, p. 47-48).

In his Concise Statement, the Defendant argues that this testimony is not of the kind barred by the Rape Shield Law. However,
this analysis is flawed, inasmuch as Rape Shield does not apply and this question is determined by a simple relevancy analysis.

Pennsylvania’s Rape Shield law is contained in 18 Pa.C.S.A. §3104, and states generally that:

Evidence of specific instances of the alleged victim’s past sexual conduct, opinion evidence of the alleged victim’s
past sexual conduct, and reputation evidence of the alleged victim’s past sexual conduct shall not be admissible in
the prosecutions under this chapter except evidence of the alleged victim’s past sexual conduct with the defendant
where consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the rules of
evidence.

18 Pa.C.S.A. §3104(a). “Thus, the Rape Shield Law bars prior instances of sexual conduct except those with the defendant where
consent of the victim is at issue and the evidence is otherwise admissible.” Commonwealth v. Fink, 791 A.2d 1235, 1240
(Pa.Super. 2002).

However, our courts have held that when the evidence sought to be introduced concerns a prior sexual assault, “then the Rape
Shield Law does not apply and the evidence is evaluated under the general evidentiary rules.” Id. At 1242. Under a standard evi-
dentiary analysis, “that testimony does not automatically become admissible. The question then becomes where the testimony is
relevant and material under the traditional rules of evidence… ‘Evidence is relevant when the inference sought to be raised by the
evidence bears upon a matter in issue in the case and, second, where the evidence renders the desired inference more probable
than it would be without the evidence.’” Commonwealth v. Johnson, 638 A.2d 940, 942 (Pa. 1994).

The proffered testimony in question – that the victim’s father beat her with an extension cord and she was “pimped out” by her



august 26 ,  2011 page 285

mother’s girlfriend – has absolutely nothing to do with the instant case. Whether or not Akeya’s father beat her or her mother’s
girlfriend “pimped her out” does not make it more or less likely that the Defendant sexually assaulted her. Likewise, the fact that
an entirely different assault allegation was made and criminal charges were brought against an entirely different individual, has
no impact on the victim’s credibility. It does not, as the Defendant argues, “show a motive to fabricate claims.” It is an entirely sep-
arate issue with no bearing on this case. Inasmuch as the proposed testimony has no impact on whether the Defendant was more
or less likely to have committed the crimes he is accused of, it is clear that the evidence is not relevant and this Court was well
within its discretion in disallowing the cross-examination. This claim must fail.

Illegal Sentence
Next, the Defendant argues that this Court erred in imposing “four sentences for three acts of penetration.” This claim is

meritless.

“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal
absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of discretion is more than a
mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record discloses that the judgment
exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of
discretion may not be found merely because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.”
Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).

The Defendant now argues that this Court erred in imposing sentence at one (1) Rape, one (1) Aggravated Indecent Assault and
two (2) IDSI charges, as he claims that the evidence only supported three (3) acts of penetration.11 In his Concise Statement, the
Defendant concedes sufficient evidence to establish the one (1) Aggravated Indecent Assault and two (2) Involuntary Deviate
Sexual Assault charges. He states: “The Commonwealth failed to offer evidence of more than three instances of penetration of
Akeya Boatright. The evidence showed that Mr. Boatright placed his penis in Akeya Boatright’s mouth once and his mouth was
placed on her vagina two times for a total of three acts of penetration.” (Concise Statement of Matters Complained of on Appeal,
p. 4). Inasmuch as the Defendant has conceded the sufficiency of the evidence to support the convictions, and, therefore, the sen-
tences at the Aggravated Indecent Assault and two (2) IDSI charges, this Court need not address them further and may instead
turn its attention to the remaining sentence in question, that of Rape of a Child.

The Pennsylvania Crimes Code defines Rape of a Child as follows:

§3121. Rape

(c) Rape of a child. – A person commits the offense of rape of a child, a felony of the first degree, when the person
engages in sexual intercourse with a complainant who is less than 13 years of age.

§18 Pa.C.S.A. §3121(c).

As used in §3121(c), “sexual intercourse” is defined as follows:

§3101. Definitions

“Sexual Intercourse.” In addition to its ordinary meaning, includes intercourse per os or per anus, with some penetration
however slight; emission is not required.

18 Pa.C.S.A. §3101. Our courts have elaborated on the definition, noting that “there is no requirement that penetration reach the
vagina or the ‘farther reaches of the female genetalia.’” Commonwealth v. Trimble, 615 A.2d 48, 50 (Pa.Super. 1992). See also
Commonwealth v. Poindexter, 646 A.2d 1211, 1214 (Pa.Super. 1994). “Entrance into the labia is sufficient.” Commonwealth v.
Hawkins, 614 A.2d 1198, 1200 FN1 (Pa.Super. 1992).

At trial, Akeya testified as follows:

Q. (Ms. Ditka): And he put the condom on, and then where did he go?

A. (Akeya Boatright): He went to go put it into my vagina.

Q. Then you said he was kneeling. Was he kneeling in between your legs our outside your legs?

A. He was kneeling in between my legs.

Q. I can’t hear you.

A. In between my legs.

Q. In between your legs. You said he tried to put it in. Did it go in a little bit?

A. He went to go push it in, but it hurt, and I told him to stop.

(Trial Transcript, p. 37-38).

It is clear from Akeya’s testimony that there was some slight amount of penetration, which was enough to cause her pain. This
is clearly sufficient to support the conviction for Rape of a Child and, as such, to justify the sentence imposed. This claim must fail.

Sufficiency of Sexually Violent Predator Determination
Finally, the Defendant also challenges the sufficiency of the evidence to support his classification as an SVP. This claim is

meritless.

A SVP is defined by statute as

a person who has been convicted of a sexually violent offense…and who is determined to be a sexually violent predator
under section 9795.4 (relating to assessments) due to a mental abnormality or personality disorder that makes the per-
son likely to engage in predatory sexually violent offenses.
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42 Pa.C.S.A. §9792. The assessment criteria include:

1. Facts of the current offense, including:

i. Whether the offense involved multiple victims.

ii. Whether the individual exceeded the means necessary to achieve the offense.

iii. The nature of the sexual contact with the victim.

iv. Relationship of the individual to the victim.

v. Age of the victim.

vi. Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

vii. The mental capacity of the victim.

2. Prior offense history, including:

i. The individual’s prior criminal record;

ii. Whether the individual completed any prior sentences.

iii. Whether the individual participated in available programs for sexual offenders.

3. Characteristics of the individual, including:

i. Age of the individual.

ii. Use of illegal drugs by the individual.

iii. Any mental illness, mental disability or mental abnormality.

iv. Behavioral characteristics that contribute to the individual’s conduct.

4. Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa.C.S.A. §9795.4(B). The Commonwealth bears the burden of establishing SVP status by clear and convincing evidence.
Commonwealth v. Feucht, 955 A.2d 377, 382 (Pa.Super. 2008).

“In reviewing the sufficiency of the evidence regarding the determination of SVP status, [the appellate court] will reverse the
trial court only if the Commonwealth has not presented clear and convincing evidence sufficient to enable the trial court to deter-
mine that each element required by the statute has been satisfied.” Commonwealth v. Moody, 843 A.2d 402, 408 (Pa.Super. 2004),
internal citations omitted. To do so, the appellate court “will determine whether the record supports the findings of fact made by
the trial court and then review the legal conclusions made from them.” Id.

At the SVP hearing, Dr. Alan Pass testified that, in his medical opinion, the Defendant had a diagnostic classification of
pedophilia pursuant to Section 302.2 of the DSM-IV and that his actions met the statutory definition of “predatory behavior.” (S.V.P.
Hearing Transcript, p. 7-9). He concluded:

DR. PASS: What I found in this particular case, in my opinion, is that Mr. Boatright’s criminal behavior involving pre-
pubescents, indicates that over a period of 11 months, he engaged in various forms of sexualized conduct with two pre-
pubescent females, both under the age of 14. This occurred while under his care while he supervised them as an adult,
and that he migrated the nature of the relationship from that of niece and uncle to that of a sexually-offending rela-
tionship. Again, Mr. Boatright is the paternal uncle of the children involved as victims.

Consequently, my opinion was that he did engage in predatory behavior as defined by statute.

Q. (Ms. Ditka): Combining predatory behavior, Doctor, with his diagnosis suffering from pedophilia, were you able to
come to a determination as to whether or not Mr. Boatright was a sexually violent predator?

A. I did.

Q. What is your opinion in that regard?

A. My opinion is that he does meet the statute [sic] qualifications for a sexually violent predator.

Q. Is that an opinion you hold to a reasonable degree of certainty?

A. It is.

(SVP Hearing Transcript, p. 8-9).

At the conclusion of the hearing, the Court made the following finding:

THE COURT: Mr. Boatright, this Court finds that Dr. Pass has established by clear and convincing evidence that you
are [a] sexually violent predator and you shall be classified as such.

(SVP Hearing Transcript, p. 19-20).
In light of the circumstances of the offense, the medical expert reports and testimony from the SVP Hearing, the

Commonwealth certainly established that the Defendant was a sexually violent predator by clear and convincing evidence. This
Court’s findings of fact were supported by the record and led to a clear finding that the Defendant is a sexually violent predator.
This Court did not abuse its discretion in so finding, and, therefore, this Court’s Order must be affirmed.

Accordingly, for the above reasons of fact and law, the judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.
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1 18 Pa.C.S.A. §3121(c) – CC 200906318
2 18 Pa.C.S.A. §3121(a)(1) – CC 200906318
3 18 Pa.C.S.A. §3123(a)(1) – 2 counts at CC 200906318
4 18 Pa.C.S.A. §3123(b) – 2 counts at CC 200906318, 1 count at CC 200909340
5 18 Pa.C.S.A. §3125(b) – 1 count at CC 200906318, 1 count at CC 200909340
6 18 Pa.C.S.A. §4302 – CC 200906318
7 18 Pa.C.S.A. §3126(a)(7) – 2 counts at CC 200906318, 2 count at 200909340
8 18 Pa.C.S.A. §3127(a) – 1 count at CC 200906318, 1 count at CC 200909340
9 18 Pa.C.S.A. §6301(a)(1) – 1 count at CC 200906318, 1 count at CC 200909340
10 18 Pa.C.S.A. §4304 – 1 count at CC 200906318, 1 count at CC 200909340
11 It bears mention, however, that although the Defendant claims there was insufficient evidence of four (4) penetrations to support
the four (4) sentences imposed, he does not actually challenge the sufficiency of the evidence of the conviction itself.

Commonwealth of Pennsylvania v.
Nathan Cherry

PCRA—Ineffectiveness—Jury Instructions—Prosecutorial Misconduct

No. CC 200607643. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Civil Division.
Todd, J.—April 18, 2011.

OPINION
This is an appeal by Petitioner, Nathan Cherry, from the Order of December 13, 2010 dismissing Petitioner’s Amended PCRA

Petition without a hearing. Petitioner was convicted after a jury trial on October 31, 2007 of Aggravated Assault Involving Serious
Bodily Injury, Theft by Unlawful Taking and Removal of Property and Robbery of a Motor Vehicle. Petitioner was found not guilty
of Criminal Attempt-Homicide. The Superior Court affirmed the Petitioner’s conviction by an Order and Memorandum Opinion
dated February 14, 2009. Commonwealth v. Cherry, 970 A.2d 465 (Pa. Super. 2009)

On March 24, 2009 Petitioner filed a Pro Se Motion for Post Conviction Collateral Relief. Appointed counsel filed an
Amended PCRA Petition on October 29, 2009 raising the claim that Petitioner’s sentence should be amended to give him two
additional days credit toward his sentence and five other claims of ineffective assistance of counsel, which included the fol-
lowing: trial counsel was ineffective in failing to object to a jury instruction instructing the jury to convict solely on the
Commonwealth’s arguments rather than the jury making its own assessment of the evidence; trial counsel was ineffective in
failing to object to an improper jury instruction regarding the charge of aggravated assault; trial counsel was ineffective in
failing to object to an improper jury instruction on theft which instructed the jury that one of the elements of the offense was
already established, rather than allowing the jury to determine whether the element was proved beyond a reasonable doubt;
trial counsel was ineffective in not objecting to or otherwise preserving the claim regarding the prosecutorial misconduct and
amending the information on the eve of trial to include a charge of criminal attempt homicide and robbery of a motor vehicle;
and, trial counsel was ineffective in not preserving the claim that the evidence was insufficient to support the conviction of
robbery of a motor vehicle.

On February 15, 2010 the Commonwealth filed an Answer to Petitioner’s PCRA Petition denying that Petitioner’s claims of inef-
fective assistance of counsel were meritorious, but admitting that Petitioner was entitled to two additional days credit for time
served. On November 9, 2010 an Order was entered granting the Amended PCRA Petition to the extent that it requested credit for
two additional days for time served. Petitioner was also put on notice of the Court’s intent to dismiss, without a hearing, the addi-
tional claims raised by the Amended Petition. On December 13, 2010, an Order was entered dismissing the Amended PCRA
Petition. On December 17, 2010, the Order of Court of December 13, 2010 was amended to correct the dates for which Defendant
was given credit, that is the dates were corrected from May 6 and May 7, 2009 to May 6 and May 7, 2006. In all other respects the
Order of December 13, 2010 remained in effect.

On December 17, 2010, Petitioner filed his Concise Statement of Matters Complained of on Appeal, which raised the following
three issues on appeal:

(1) Trial counsel was ineffective - - in violation of Article I, Section 9 of the Pennsylvania Constitution and the Sixth
and Fourteenth Amendments to the United States Constitutions - - for not objecting to, or otherwise preserving the
claim regarding, improper jury instructions instructing the jury on a different charge of aggravated assault than what
was charged in the information and in providing an inadequate instruction on the aggravated assault charge;

(2) Trial counsel was ineffective - - in violation of Article I, Section 9 of the Pennsylvania Constitution and the Sixth
and Fourteenth Amendments to the United States Constitutions - - for not objecting to, or otherwise preserving the
claim regarding, prosecutorial misconduct in amending information on the eve of trial to include charges for criminal
attempt (homicide) and robbery of a motor vehicle in violation of Defendant’s rights to due process and a fair trial - -
under Article I, Section 9 of the Pennsylvania Constitution and the Fifth, Sixth and Fourteenth Amendments to the
United States Constitution - - and/or other rule/law governing amendment of informations; and

(3) The Court of Common Pleas erred and/or abused its discretion in failing to hold an evidentiary hearing on one or
more of the foregoing claims.
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BACKGROUND
The charges against Petitioner arise out of a shooting that occurred on April 28, 2006 when Petitioner and the victim, Barry

Frierson, who had known each other for many years, were driving in a car operated by Frierson, which had been rented by
Frierson’s father. A detailed review of the evidence in this case is set forth in the Opinion filed in this matter at No. CC200607643
on January 3, 2008. In summary, the Commonwealth proved that while Petitioner and Frierson were driving to a local mall, they
stopped briefly in an alley in the Morningside area at which time Petitioner got out the car, purportedly to pick up a cell phone
from a friend. Frierson waited in the car and as Petitioner reentered the car, he suddenly shot Frierson with a handgun in an appar-
ent attempt to rob Frierson. Frierson managed to escape the vehicle and Petitioner then took the vehicle, which was located sev-
eral hours later approximately five blocks from the scene of the shooting.

Frierson’s testimony concerning his injuries from the gunshot was limited. Frierson testified that he was transported to
Presbyterian Hospital once there, “They did a cardiac incision where they cut open my stomach. The cardiac window was to check
to see if my heart was damaged. I think that’s it.” (T., pp. 83-84) Defense counsel objected to Frierson giving any detailed medical
evidence concerning his injuries as the Commonwealth had not offered any medical records detailing the nature or extent of
Frierson’s injuries. Frierson testified that he was in the hospital for two days and after he was discharged a nurse visited him at
home to check his incision. He indicated that he had a scar and when it gets cold he felt pain in the incision. (T., p. 85) There was
no other medical evidence concerning the nature or extent of Frierson’s injuries.

Petitioner testified in his own defense and did not dispute that a shooting occurred, but instead testified that it was Frierson
who had suddenly pointed a gun at Petitioner, which misfired when Frierson pulled the trigger. Petitioner testified he then jumped
from the vehicle and as he did so, he pulled a gun from his pocket and blindly shot back into the vehicle in self-defense and fled.
Petitioner denied taking Frierson’s vehicle. The jury rejected Petitioner’s claim of self-defense and convicted him of Aggravated
Assault, Theft by Unlawful Taking and Robbery of a Motor Vehicle. He was acquitted of Criminal Attempt – Homicide.

DISCUSSION
Petitioner first contends it was error to dismiss, without a hearing, his claim that trial counsel was ineffective by not objecting

to or otherwise preserving the claim that an improper jury instruction was given on a different charge of aggravated assault than
was charged in the information. Petitioner was charged with aggravated assault in violation of §2702(a)(1) which provides:

“(a) Offense Defined. – A person is guilty of aggravated assault if he:

(1) Attempts to cause serious bodily injury to another, or causes such injury intentionally, knowingly or recklessly
under circumstances manifesting extreme indifference to the value of human life.”

The criminal information charged Petitioner as follows:

“The actor attempted to cause serious bodily injury to Barry Frierson or caused such injury intentionally, knowing-
ly or recklessly under circumstances manifesting extreme indifference to the value of human life, in violation of Section
2702(a)(1) of the Pennsylvania Crimes Code, after December 6, 1972, 18 Pa.C.S. §2702(a)(1), as amended.”

When considering the requirements of culpability as it pertains to the crime of aggravated assault, it is clear that when a vic-
tim has not actually sustained serious bodily injury, the Commonwealth is required to prove the actor had a specific intent to inflict
serious bodily injury. Commonwealth v. Brown, 605 A.2d 429, 431 (Pa. Super. 1992) The specific intent to cause serious bodily
injury, as required to support an aggravated assault conviction, can be inferred from the use of a deadly weapon on a vital part of
the body. Commonwealth v. Nichols, 692 A.2d 181 (Pa. Super. 1997) When, however, the victim does in fact suffer a serious bodily
injury, the Commonwealth need not prove specific intent. The Commonwealth need only prove that the actor acted recklessly under
circumstances manifesting in extreme indifference for the value of human life. Commonwealth v. Hlatky, 626 A.2d 575 (Pa. Super.
1993), alloc. denied, 644 A.2d 1200 (1994).

In this case, the jury was instructed as follows:

“Now, I’m going to give you the charge on the various crimes that he has been charged with.

The first is aggravated assault, attempted serious bodily injury. The Defendant, Nathan Cherry, has been charged
with the crime of aggravated assault. In order to find the Defendant guilty of aggravated assault, you must find that
each of the elements of the crime have been established beyond a reasonable doubt, and there are two elements in
this case.

First, that the Defendant attempted to cause serious bodily injury to the victim, Barry Frierson. In order to find that
the Defendant attempted to do so, you must find that he engaged in conduct which constituted a substantial step
towards causing serious bodily injury to the victim.

Second, that the Defendant’s conduct in this regard was intentional. In other words, that it was his conscious object
or purpose to cause such serious bodily injury.

Now, serious bodily injury is bodily injury which creates a substantial risk of death or which causes serious perma-
nent disfigurement or protracted loss or impairment of the function of any bodily member or organ. If, after consid-
ering all of the evidence, you find that the Commonwealth has established each of these elements beyond a reason-
able doubt, then you should find the Defendant guilty of aggravated assault. Otherwise, you must find the Defendant
not guilty of aggravated assault.” (T., pp. 182-183)

Petitioner asserts that trial counsel was ineffective for failing to object to the charge because it only instructed on attempted
aggravated assault and that the charge was inconsistent with the information filed against Petitioner. Petitioner further claims that
the jury should have been instructed on the elements of aggravated assault causing serious bodily injury based on a finding that
Frierson, in fact, suffered serious bodily injury. Further, that the jury should have been instructed on the requirement that it be
proven that he acted intentionally, knowingly or recklessly under circumstances manifesting extreme indifference to the value of
human life.

In order for Petitioner to be entitled to relief on the basis that trial counsel was ineffective, Petitioner must show by a prepon-
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derance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the
truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Brady, 741
A.2d. 758, 763 (Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit; (2) that counsel
had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there is a reasonable
probability that the outcome of the proceedings would have been different, that is, that the petitioner was prejudiced by the alleged
ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is presumed to be effective, however, and
the burden rests with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d 973, 975 (1987),
Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to meet any one of these
three prongs, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990)

Petitioner’s contention that there was a failure to object to an inaccurate charges is based on his assertion that “the prose-
cution’s case was that Defendant actually inflicted serious bodily injury upon the victim.” However, a review of the record does
not support the contention that the Commonwealth’s case was based solely on the actual infliction of serious bodily injury. As
noted, the testimony regarding the victim’s injuries was very limited. In addition, in his closing argument, the prosecutor stat-
ed as follows:

“What I am required to prove to you is attempted murder, aggravated assault, robbery of a motor vehicle and theft.
Do you believe that the Defendant intended to kill Barry Frierson when he opened fire on his chest? The judge is going
to instruct you that opening fire on a vital organ of the person’s body is consciousness and intent. Barry Frierson told
you that after he realizes that he is shot, he asks some questions. He looks in the Defendant’s eye and he sees that the
Defendant is serious and he’s not done. He knows this because when he gets out of the car, the Defendant takes aim
at him again and that is when he runs. That is attempted murder. Inches from his heart. You saw the car. A lot of the
same elements apply to the aggravated assault.

So I am not going to spend a lot of time on that you have to find that the Defendant attempted to cause serious bod-
ily injury to the victim. He did that. I don’t know what other clearer case that I have had of aggravated assault that
someone being shot in the chest.” (T., pp.162-163)(Emphasis added)

Further review of the prosecutor’s closing argument demonstrates that there was little or no reference to the extent or nature
of the injuries by the victim in an attempt to argue or persuade the jury that the victim had, in fact, sustained a serious bodily
injury. Therefore, contrary to Petitioner’s assertion that the Commonwealth’s case was predicated on the fact that Petition actual-
ly inflicted serious bodily injury, the evidence and the argument establishes that the emphasis was on the attempt to cause serious
bodily injury.

Petitioner has failed to plead any facts or submit any evidence which would support the contention that his counsel was inef-
fective for failing to object to the charge as given. It would not have been in Petitioner’s interest to insist on a charge that informed
the jury that Petitioner could be convicted on the basis of recklessness alone if it was found he, in fact, sustained serious bodily
injury. Petitioner has not demonstrated any evidence that would support a finding that his claim has arguable merit or, but for, the
alleged errors or omissions of counsel, there is a reasonable probability that the outcome of the proceedings would have been dif-
ferent. Petitioner also fails to demonstrate how the evidence or the instruction to the jury was inconsistent with the information
charging him, which specifically charged that Petitioner, “attempted to cause serious bodily injury to Barry Frierson.”

Petitioner also claims that there was an inconsistent verdict because the jury found him not guilty of attempted homicide, “thus,
finding Defendant did not intentionally inflict serious bodily injury.” This verdict was, he alleges, inconsistent with the finding of
guilty as to aggravated assault. Petitioner, however, misstates the meaning of the finding of the verdict on the charge of attempted
homicide. On the charge of attempted homicide, the jury was instructed as follows:

“A person commits attempted murder when he attempts to kill another with specific intent. A person has the specif-
ic intent to kill if he has a fully informed intent to kill and is conscious of his own intention. Stated differently, a killing
is with specific intent to kill if it is willful, deliberate and premeditated. The specific intent to kill including premed-
itation required for attempted murder does not require that there be a planning or previous thought for any particu-
lar length of time. It can occur quickly. All that is necessary is that there be time enough so that the defendant can and
does fully form an intent to kill and is conscious of that intention.” (T., p. 184)

In addition, the jury was instructed:

“In order to find the defendant guilty of attempted homicide you must be satisfied that the following three elements
have been proven beyond a reasonable doubt. First, that the defendant did a certain act. That is that he shot the vic-
tim, Barry Frierson. Second, that the defendant did the act with the intent to commit the crime of murder and, third,
that the act constituted a substantial step toward the commission of the crime.” (T., p. 185)

The Court further instructed:

“A person cannot be guilty of an attempt to commit a crime unless he has a firm intention to commit that crime. If
he has not definitely made up his mind, if his purpose is uncertain or unwavering, he lacks the kind of intent that is
required for an attempt. (T., p. 185)

As the Commonwealth appropriately points out, attempted murder requires a specific intent to kill, which a conviction for
aggravated assault does not. Commonwealth v. Barnyak, 639 A.2d 40, 45 (Pa. Super. 2004). Consequently, the jury’s verdict may
have been based on a finding that Petitioner did not have the specific intent to kill Frierson. The jury’s verdict does not mean that
the defendant did not intentionally inflict serious bodily injury.

Even assuming that the verdict was inconsistent, any claim that counsel was ineffective is meritless, as a mere inconsistency in
the verdict is not a basis for setting aside Petitioner’s conviction. In Commonwealth v. Trill, 543 A.2d 1106 (Pa. Super. 1988), the
Court stated:

“It is now axiomatic that consistency in criminal verdicts is not required. In addressing an appeal involving alleged-
ly inconsistent verdicts, our supreme court has stated: [E]ven if it were assumed that the two verdicts were logically
inconsistent, such inconsistency alone could not be grounds for a new trial or for reversal. “It has long been the rule
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in Pennsylvania and in the federal courts that consistency in a verdict in a criminal case in not necessary.”
Commonwealth v. Gravely, 486 Pa. 194, 205, 404 A.2d 1296, 1301 (1979) (plurality opinion) (citations omitted); see also
Commonwealth v. Maute, 336 Pa. Super. 394, 485 A.2d 1138 (1984). Inconsistent verdicts are proper so long as the evi-
dence is sufficient to support the convictions that the jury has returned. Commonwealth v. Graves, 310 Pa.Super. 184,
456 A.2d 561 (1983). Commonwealth v. Trill, 543 A.2d 1106, 1111 (Pa. Super. Ct. 1988)

Consequently, Petitioner’s PCRA Petition was appropriately dismissed to the extent that he claimed that he was prejudiced by the
ineffectiveness of counsel related to the instructions to the jury on the charge of aggravated assault.

Petitioner’s next contention of error is that trial counsel was ineffective for failing to object or preserve the issues of the amend-
ment of the information to add the charges of Criminal Attempt - Homicide or Robbery of a Motor Vehicle on the date of trial. The
amendment of an information is provided for in Pa.R.Crim.P. §564, which states:

“The court may allow an information to be amended when there is a defect in form, the description of the offense(s),
the description of any person or any property, or the date charged, provided the information that is amended does not
charge an additional or different offense. Upon amendment the court may grant such a postponement of trial or other
relief as is necessary in the interest of justice.” Pa.R.Crim.P. §564.

The purpose of the rule governing amendments to the information is to insure that a defendant is fully advised of the charges
and to avoid prejudice by prohibiting the last minute addition of criminal acts of which the defendant is uninformed.
Commonwealth v. Hoke, 928 A.2d 300 (Pa. Super. 2007) In determining whether a defendant is prejudice by an amendment of
the information a determination must be made regarding the following: (1) whether the amendment changes the factual sce-
nario supporting the charges; (2) whether the amendment adds new facts previously unknown to the defendant; (3) whether an
entire factual scenario was developed during the preliminary hearing; (4) whether a description of charges changed with
amendment; and (5) whether a change in defense strategy was necessitated by amendment; and (6) whether timing of
Commonwealth’s request for amendment allowed for ample notice and preparation. Commonwealth v. Sinclair, 897 A.2d 1218
(Pa. Super. 2006)

In the present case, Petitioner has not demonstrated that there was any prejudice to him as a result of the amendment to per-
mit the charge of Criminal Attempt - Homicide, as he was found not guilty of the charge. In addition, the charge did not change
the factual scenario; did not add new facts previously unknown to Petitioner; nor, did it change any defense strategy. Petitioner’s
defense was premised on the admission that he shot at the victim, but that he did so in self-defense, an issue on which the jury was
fully instructed and which the jury rejected.

As to the charge of Robbery of a Motor Vehicle in violation of 18 Pa. C.S.A. §3702, Petitioner had previously been charged with
theft by unlawful taking or disposition or removal of property, namely the 2006 Chevrolet Malibu. Adding the charge of Robbery
of a Motor Vehicle did not affect Petitioner’s defense. In addition, the amendment did not change the factual scenario; did not add
new facts previously unknown to Petitioner; and, there was no change in defense strategy necessitated by the amendment.
Therefore, considering the three prong test necessary to prove ineffectiveness of counsel which would merit the granting of relief
under the PCRA, Petitioner’s Amended Petition was appropriately dismissed without a hearing.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Anthony Tusweet Smith

PCRA—Jurisdiction Over Defendant in Federal Custody—Previously Litigated

No. CP-02-CR-0003194-2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—April 21, 2011.

OPINION
This is an appeal by Petitioner from the Order of January 20, 2011 dismissing Petitioner’s Amended PCRA Petitions without a

hearing. Petitioner was convicted after a non-jury trial on February 6, 2008 of two Counts of Aggravated Assault in violation of 18
Pa.C.S.A. § 2702(a)(3). The Superior Court affirmed the judgment of sentence by a Memorandum Opinion and Order filed March
30, 2009. On June 25, 2009 the Superior Court denied Petitioner’s request for reconsideration. Petitioner’s Petition for Allowance
of Appeal to the Supreme Court of Pennsylvania was denied by an Order entered on November 25, 2009. On December 17, 2009
Petitioner filed a Motion to Terminate Intervention and pro se Post Conviction Relief Act Petition. Petitioner filed an Amended Post
Conviction Relief Act Petition on March 9, 2010. On October 6, 2010 Petitioner filed a Second Amended Post Conviction Relief Act
Petition. On November 9, 2010 an Order was entered notifying Petitioner of the Court’s intent to dismiss his PCRA Petition with-
out a hearing. Petitioner filed a written response to the Court’s Notice of Intent to dismiss on or about November 24, 2010. An Order
was entered on January 20, 2011 dismissing the PCRA Petition. Petitioner filed a Notice of Appeal with the Superior Court dated
February 2, 2011. On February 10, 2011 an Order was entered directing Petitioner to file a Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b). Petitioner filed a Concise Statement of Matters Complained of on Appeal
dated February 23, 2011.

Petitioner’s Concise Statement of Matters Complained of on Appeal set forth the following four issues:

“1. Standby counsel was ineffective in aiding the Defendant on appeal with litigation that the Trial Court erred in
denial of Post Sentence Motion in arrest of Judgment in violation of Pennsylvania and United States Constitutions?

Standby Counsel failed to complete the appellant’s May 19, 2008 Notice of Appeal and Concise Statement of Matters
with the correct phrases that would have indicated the distinct subject matter complained of on direct appeal.
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Consequently, the intended question, ‘whether the Trial Court erred in denial of Post Sentence Motion in Arrest of
Judgment in violation of Pennsylvania and United States Constitutions?’, was waived. The appellant was in federal cus-
tody on August 4, 2006 thru March 16, 2007 and therefor, the Commonwealth of Pennsylvania did not have jurisdic-
tion over the appellant nor the criminal allegations against the appellant within the jurisdiction of the august 4, 2006
thru March 16, 2007 federal custody of appellant.

2. Whether the PCRA Court erred in denial of Motion to Compel?

The appellant had requested (3) three items be compelled for transmission to the appellant from (3) three agencies
of the Commonwealth of Pennsylvania that hold records of the custody of the defendant and/or the trial of CP-02-CR-
0014468-2007 in Allegheny County Court of Common Pleas. (Trial Transcripts) The trial transcripts were to be uti-
lized to indicate the place in the record that the defendant raised the issue that the defendant was in federal custody
on the day of the incident.

3. Whether the Court erred in denial of evidentiary hearing?

There was two witness that the defendant intended to call to an evidentiary hearing in support of the documentary
evidence provided within the PCRA Petition. The first witness is the United States Marshal for the Western District
of Pennsylvania in support of the United States District Court Writ of Habeas Corpus which identifies the custody of
the defendant from August 4, 2006 thru March 16, 2007 as being attributable to federal jurisdiction.

The second witness is standby counsel Thomas N. Farrell or his designated party who completed and filed the defen-
dant’s May 19, 2008 Notice of Appeal; Concise Statement of Matters to Be Complained; Motion to Compel with incor-
rect language that advised the defendant that judgment of sentence can be litigated in place of judgment of post sen-
tence and hold the same effect. Standby counsel was to corroborate the fact that the information was provided to the
defendant on standby counsel’s behalf and deterred litigation on direct appeal that the trial court erred in denial of
Post Sentence Motion in arrest of judgment in violation of Pennsylvania and United States Constitutions?

4. Whether the PCRA Court erred in denial of request to amend Petition?

Question II. Trial Court erred in denial of Post Sentence Motion? Pertains to CP-02-CR-14468-2006 in Allegheny
County Court of Common Pleas had been waived upon direct appeal. The Defendant intended to amend the question
to reflect the entitled relief based upon Title 42 Pa.C.S. 9545(b)(ii) and the fact that the court continued to deny that
the defendant had been in federal custody from August 4, 2006 – March 16, 2007 assuming fraudulent jurisdiction over
the defendant.”

BACKGROUND
Petitioner’s conviction arises out of his assault on two Correction Officers at the Allegheny County Jail on January 31, 2007.

Petitioner first assaulted a Correction Officer who directed Petitioner to reenter his cell and informed Petitioner he would be dis-
ciplined if he did not. After the assault the Petitioner was subdued, restrained and taken to a disciplinary unit and, when his hand-
cuffs were being removed, he struck a second Correction Officer.

Petitioner made a pretrial motion to dismiss the case on the basis that the Commonwealth did not have jurisdiction to prosecute
him, despite the fact that he was in the Allegheny County Jail, because he was actually in federal custody at the time of the inci-
dent on January 31, 2007. Petitioner contended that he was in federal custody from August 4, 2006 through March 16, 2007 and
consequently could only be prosecuted in the United States District Court. Petitioner’s motion to dismiss was denied.

After his conviction, Petitioner’s Post Sentence Motion in Arrest of Judgment again raised the sole issue that his conviction was
improper as he was in federal custody at the time of the incident. Petitioner also requested that he be permitted to represent him-
self, however, standby counsel was appointed. A Notice of Appeal was filed which indicated that Petitioner was appealing from the
judgment of sentence of April 21, 2008. A Concise Statement was filed, which indicated the issue raised by Petitioner was that the
Court did not have jurisdiction because he was in federal custody at the time of the incident. This Court addressed the issue of
whether Petitioner was subject to the jurisdiction of the Court even if he was in federal custody at the time of the offense in the
1925(b) Opinion of September 29, 2009. The Superior Court Memorandum Opinion and Order of March 3, 2009 also addressed
Petitioner’s jurisdiction argument and found his position meritless.

DISCUSSION
In his Concise Statement Petitioner raises four issues. However, it is clear that each issue is grounded upon his argument

that his conviction cannot stand because the Court did not have jurisdiction as he was in federal custody at the time of the
offenses. Petitioner four claims are as follows: that his standby counsel was ineffective because he failed to properly com-
plete the Notice of Appeal and Concise Statement so as to waive Petitioner’s federal custody issue; that the Court erred in
failing to grant his Motion to Compel the Production of Documents and Transcripts, which would establish that he raised and
preserved the issue that he was in federal custody on the date of the offense; that he was denied an evidentiary hearing which
would have allowed him to present witnesses to establish that he was in federal custody on the date of the offense; and that
he was denied the right to amend his pleadings to state the basis of his right to relief, that is, he was in federal custody on
the date of the offense.

In order to be eligible for relief pursuant to 42 Pa.C.S.A. § 9543(a) a Petitioner must plead and prove by a preponderance of the
evidence that the allegation of error has not been previously litigated. As noted in this Court’s Order of November 9, 2010 notify-
ing Petitioner of the Intent to Dismiss his PCRA Petitions, this matter was previously litigated and, therefore, Petitioner is not enti-
tled to relief under the PCRA Act. Pursuant to 42 Pa.C.S.A. § 9544, an issue has been previously litigated if, “the highest appellate
court in which petitioner could have had review as a matter of right has ruled on the merits of the issues.” In this case, the Superior
Court stated as follows:

“On appeal, he challenges the subject matter jurisdiction of the trial court. He posits that because he was in federal
custody when the assaults occurred, the federal courts had jurisdiction.

Smith’s argument is misplaced. Even though he was in Allegheny County Jail related to a federal conviction, the new
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crimes he committed while in Allegheny County Jail were within the subject matter jurisdiction of the Commonwealth
of Pennsylvania.

All courts of common pleas have statewide subject matter jurisdiction in cases arising under the Crimes Code.
Commonwealth v. Bethea, 574 Pa. 100, 113, 828 A.2d 1066, 1074 (2003); 18 Pa.C.S. § 102; Pa. Const. Art. 5, § 5. The
Commonwealth charged Smith with various counts of aggravated assault and recklessly endangering another person
under Pennsylvania’s Crime Code for his actions within the Allegheny County Jail. Thus, the Allegheny County Court
of Common Pleas possessed subject matter jurisdiction in this matter.” Commonwealth v. Smith, No. 864 WDA 2008,
Memorandum Opinion, pp. 2-3

Clearly, Petitioner’s claim of being in federal custody has been previously litigated and he is therefore not entitled to relief under
the PCRA.

Petitioner also raises the issue that standby counsel was ineffective in assisting him in filing his Notice of Appeal and
Concise Statement of Matters Complained of on Appeal, which resulted in the waiver of the intended question, which was
whether the Trial Court erred in the denial of the Post Sentence Motion and Arrest of Judgment. Petitioner’s Post Sentence
Motion and Arrest of Judgment again dealt solely with the issue of his being in federal custody at the time of the offense. This
issue was not waived and was addressed by this Court and the Superior Court. Pursuant to 42 Pa.C.S.A. § 9543(a), in order to
be entitled to relief:

“the conviction or sentence resulted from ineffectiveness of counsel which, in the circumstances of the particular
case, so undermine the truth determining process that no reliable adjudication of guilt or innocence could have taken
place.” 42 Pa.C.S.A. § 9543(a)

In order for Petitioner to be entitled to relief on the basis that trial counsel was ineffective, Petitioner must show by a pre-
ponderance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined
the truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v.
Brady, 741 A.2d. 758, 763 (Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit;
(2) that counsel had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there
is a reasonable probability that the outcome of the proceedings would have been different, that is, that the petitioner was prej-
udiced by the alleged ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is presumed to
be effective, however, and the burden rests with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d
973, 975 (1987), Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to
meet any one of these three prongs, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa.
Super. 1990)

A review of all of Petitioner’s pleadings and an independent review of the record demonstrates that standby counsel did not act
in a manner which precluded review of the issue which Petitioner wished to raise as alleged in his PCRA petition and his petition
was appropriately dismissed without a hearing.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Kevin Bickerton

Possession—Sentencing—Mandatory

No. CC 200711821, CC 200905487. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—June 1, 2011.

OPINION
This is an appeal by Defendant, Kevin Bickerton, from the sentences imposed on September 21, 2010 after his general guilty

plea to various charges involving his possession of controlled substances. Defendant was charged at CC200711821 as follows:
Count I - Possession with Intent to Deliver a Controlled Substance (Cocaine) in violation of 35 P.S. §780-113(a)(30); Count II -
Possession with Intent to Deliver a Controlled Substance (Marijuana) in violation of 35 P.S. §780-113(a)(30); Count III -
Possession of a Controlled Substance (Cocaine) in violation of 35 P.S. §780-113(a)(16); Count IV - Possession of a Controlled
Substance (Marijuana) in violation of 35 P.S. §780-113(a)(16); Count V - Possession of Drug Paraphernalia in violation of 35 P.S.
§780-113(a)(32); and, summary offenses of Registration Card to be Signed and Exhibited on Demand in violation of 75 Pa. C.S.
§1311; Required Financial Responsibility in violation of 75 Pa. C.S. §1786(f); and Stop Signs and Yield Signs in violation of 75
Pa. C.S. §3323.

Defendant was also charged at CC200905487 as follows: Count I - Possession with Intent to Deliver a Controlled Substance
(Cocaine) in violation of 35 P.S. §780-113(a)(30); Count II -Possession of a Controlled Substance (Cocaine) in violation of 35 P.S.
§780-113(a)(16); and, Count II - Possession of Drug Paraphernalia in violation of 35 P.S. §780-113(a)(32).

On June 21, 2010, Defendant entered a general guilty plea and a Presentence Report was ordered. Defendant was sentenced on
August 25, 2010 and re-sentenced on September 21, 2010 in order to correct a misstatement on the record as to which Count at
CC200711821 the mandatory minimum sentence applied. Defendant did not file any post-sentence motions. On September 27, 2010,
Defendant filed a Notice of Appeal. On October 12, 2010, an Order was entered directing Defendant to file his Concise Statement
of Matters Complained of on Appeal pursuant to Pa. R.A.P. §1925(b)(4). On October 12, 2010, an Order was entered granting
Defendant leave to proceed in forma pauperis and appointing counsel. On November 12, 2010, Defendant filed a Concise Statement
which set forth the following:
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“1. The sentencing court erred when it imposed a pair of 10-year maximum sentences upon Appellant, on Allegheny
County Criminal Complaint No. 2007-11821 Count One and No. 2009-05487 Count One, solely because it imposed 7-
year minimum sentences (mandated by 18 Pa. C.S. §7508(a)(3)(iii)) on those same counts. The imposition of two 10-
year maximum sentences was improper not because such maximums are illegal, but instead because the sentencing
court failed to make a careful determination of precisely what the maximum sentence ought to be, i.e., it failed to con-
sider imposing a maximum sentence that was precisely seven years in length (the shortest maximum permitted, given
the fact that seven years was the mandatory minimum sentence), or that was longer than seven years in length but
nonetheless shorter than the 10-year maximum length permitted by 35 P.S. §780-113(f)(1.1). Instead of making a care-
ful and calculated discretionary determination of the appropriate maximum sentence, the sentencing court erroneous-
ly sentenced as though the mandatory nature of the seven-year minimum sentences that were imposed also made 10-
year maximum sentences mandatory. In failing to exercise its sentencing discretion with respect to the maximum
sentence, the trial court erred.

2. Although the claim listed in ¶ 1 was not advanced by defense counsel via a contemporaneous objection, and is
therefore by rule to be deemed waived, see Pa.R.App.P. 302(a), that waiver should be excused for two distinct reasons.
First, it should be excused as constituting a plain error that affects the substantial rights of Appellant. Second, it
should be excused as being the product of the ineffectiveness of trial counsel, i.e., trial counsel’s objectively unrea-
sonable failure to object coupled with the existence of a reasonable possibility that the outcome of the sentencing hear-
ing would have been different had an objection been lodged. In view of these exceptions to Pa.R.App.P. 302(a)’s waiv-
er rule, the Superior Court can and should review Appellant’s ¶ 1 claim on the merits.”

BACKGROUND
This is an appeal by Defendant after his general guilty plea on June 21, 2010 to the charges as set forth above. At the time of

his plea, the Commonwealth informed Defendant that at both CC200711821 and CC20095487 that the Commonwealth intended to
pursue the mandatory sentencing provisions of 18 Pa.C.S.A. § 7508.1 After being informed that Defendant was entering a general
plea, an appropriate colloquy was conducted and Defendant was advised of the maximum sentences and fines that could be
imposed as to each offense with which he was charged. (T. 6/21/2010, pp. 2-6)

A summary of the evidence was presented by the Commonwealth at case number CC200711821, which established that during
a traffic stop on May 4, 2007 Defendant was observed to have marijuana pieces on his lap and was, therefore, placed under arrest.
During the search incident to his arrest 230.3 grams of cocaine, 322.7 grams of marijuana and $2,257.00 in cash was found. Based
on the quantity of both the cocaine and marijuana, the evidence established that Defendant possessed the drugs with the intent to
deliver them and not solely for his personal use. (T. 6/21/2010, pp. 7-8)

At CC200905487 the summary of evidence established that as a result of a valid search warrant issued for Defendant’s
person and residence executed on March 27, 2009, Defendant was found in possession of 121.8 grams of cocaine, drug cut-
ting agents and other paraphernalia and $633.00 in cash. Based on the quantity of the cocaine and the drug paraphernalia,
the evidence again established that Defendant possessed the cocaine with the intent to deliver and not for his personal use.
(T. 6/21/2010, pp. 9-10) Defendant offered no additions or corrections to the summary of the evidence at either case. (T.
6/21/2010, p. 10)

After determining that Defendant had appropriately completed the Guilty Plea and Explanation of Defendant’s Rights form,
Defendant’s guilty plea was accepted as knowing, intelligent and voluntary. A Presentence Report was ordered and the sentencing
date was set for August 25, 2010. (T. 6/21/2010, pp. 11-12) The Presentence Report of August 17, 2010 included a previous report
prepared for Judge Borkowski on July 14, 2009. The Presentence Report also indicated that Defendant had a pending charge
before Judge Lazarra at CC201006049 which included counts for Possession with Intent to Deliver a Controlled Substance;
Possession of a Controlled Substance; and Possession of Drug Paraphernalia.

At the sentencing hearing on August 25, 2010, Defendant’s counsel indicated that he had an opportunity to review the
Presentence Report and that there were no additions or corrects to the report. (T. 8/25/2010, p. 3) The Commonwealth also indi-
cated that Defendant had plead guilty to the charge of Possession with Intent to Deliver at CC201006049 before Judge Lazzara on
August 17, 2010 and had been sentenced to 18 months of probation. (T. 8/25/2010, pp. 3-4)

Letters submitted by Defendant’s family members were reviewed and noted for the record and, Defendant’s counsel, citing
Defendant’s family relationships and support system, as well as his young age, requested a sentence of three to six years. (T.
8/25/2010, p. 7) In addition, Defendant’s counsel also argued that the Commonwealth had not given appropriate notice pursuant to
18 Pa. C.S.A. §7508(b) regarding the imposition of a mandatory minimum sentence.2 (T. 8/25/2010, p. 6)

The Commonwealth, consistent with its notice to Defendant, requested the imposition of the mandatory minimum sen-
tences pursuant to 18 Pa. C.S.A. §7508 for Possession with Intent to Deliver cocaine at both CC 200711821 and CC200905487.
The Commonwealth noted the amount of cocaine involved at each case, that is 230.3 grams and 121.8 grams respectively. The
Commonwealth also noted Defendant’s prior convictions for drug trafficking required mandatory minimum sentences of
seven years. (T. 8/25/2010, pp. 7-8) The Commonwealth further noted that pursuant to 35 P.S. §780-13(f)(1.1), Defendant’s
maximum sentence at each count was ten years.3 The Commonwealth, citing Commonwealth v. Bell, 645 A.2d 211 (1994)
noted that the minimum and maximum sentences were appropriate despite the provisions of 42 Pa. C.S.A. §9756(b)(1) which
provides that:

“The Court shall impose a minimum sentence of confinement which shall not exceed one half the maximum sentence
imposed.” 42 Pa. C.S.A. §9756(b).

Finally, the Commonwealth argued that as a result of Defendant’s repeated convictions for Possession with Intent to Deliver, con-
secutive sentences of 7 to 10 years would be appropriate. (T. 8/25/2010, pp. 9-10) Rejecting the Commonwealth’s argument that
consecutive seven year mandatory sentences should be imposed, Defendant was sentenced, however, to concurrent sentences of 7
to 10 years on each count of Possession with Intent to Deliver cocaine as a result of Defendant’s repeated offenses involving drug
sales and possession, even while he had pending charges. (T. 8/25/2010, pp. 12-13)

On September 21, 2010 Defendant was resentenced to correct a misstatement on the record that he was sentenced for
Possession with Intent to Deliver cocaine at Count 2 of CC200711821, when in fact the Possession with Intent to Deliver cocaine at
that case number was Count 1. (T. 9/21/2010, p. 2)
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DISCUSSION
In his first assignment of error, Defendant submits that the Court failed to appropriately exercise its discretion in imposing the

maximum sentence of ten years for Possession with Intent to Deliver Cocaine in each case. Defendant does not dispute that the
maximum sentence was legal, nor does he dispute that he was subject to the mandatory minimum required by 18 Pa. C.S.A.
§7508(a)(3)(iii). Defendant instead argues that the Court, “erroneously sentenced as though the mandatory nature of the seven-
year minimum sentences that were imposed also made 10-year maximum sentences mandatory” and, therefore, the Court failed
to exercise its sentencing discretion with respect to the 10-year maximum sentences. Defendant further argues that the Court had
the “mistaken belief” that the 10-year maximum sentences were mandated by the legislature.

Initially, it is noted that any claim that there was a failure to appropriately exercise discretion in sentencing is waived as a result
of the failure to raise the issue at the time of sentencing or by appropriate post sentence motions. In order to preserve for appeal
a claim regarding the discretionary aspects of the sentence, a defendant must raise the issue at sentencing or in timely post sen-
tence motions. Commonwealth v. Malovich, 903 A.2d 1247, 1251 (Pa. Super. 2006), Commonwealth v. Feucht, 955 A.2d 377, 383 (Pa.
Super. 2008) See also Pa. R.App.P. 302(a).

Defendant acknowledges that the claim regarding the Court’s failure to exercise its sentencing discretion was not proper-
ly preserved but, in his Concise Statement, argues that the failure of trial counsel to properly object or seek modification of
the sentence was “plain error” arising from the ineffectiveness of counsel. Defendant further argues that his claim of ineffec-
tiveness of counsel should be reviewed on direct appeal despite the dictates of Commonwealth v. Grant, 813 A.2d 726 (2002),
rehearing denied, 821 A.2d 1246 (2003). Grant directs that claims of ineffectiveness of counsel should be raised on collateral
review and not on direct appeal. Defendant argues, however, that his claim of ineffectiveness should be reviewed on direct
appeal as it is a “record based” claim, relying on Commonwealth v. Viglione, 842 A.2d 454, 460 (Pa. Super. 2004). In Viglione,
the Court was addressing the claim that trial counsel was ineffective in failing to object to the trial court’s orally granting and
then withdrawing its judgment of acquittal and further in failing to raise the double jeopardy issue at trial. The Court, recog-
nizing Grant, stated:

“ . . . [T]his is not a case in which we lack a record and must go outside the record to resolve appellant’s ineffective-
ness claim.” Viglione, 842 A.2d at 459.

However, in Commonwealth v. Mitchell, 839 A.2d 202 (2003) the Supreme Court stated:

“Taking into account the strong preference set forth in Grant to postpone review of all ineffectiveness claims to the
collateral process, and the limitation of the exception allowed in Bomar to consider only those ineffectiveness claims
where the lower court conducted a hearing and provided a full consideration of the issue, we believe the claims raised
in this case are best left for the collateral stage.” Commonwealth v. Mitchell, 839 A.2d at 208 (2003). See also
Commonwealth v. Moore, 937 A.2d 1062, 1066 (2007) (Emphasis added)

In Commonwealth v. Bomar, 826 A.2d 831 (2003) the Supreme Court recognized an exception to Grant because Bomar’s claims
of ineffective assistance of counsel were raised in post sentence motions before the trial court and the trial court conducted hear-
ings on the post sentence motion. However, as noted in Moore, the Supreme Court has made clear that there must not only be a
record, but the trial court must have held a hearing on the issue.

In the present case, unlike Viglione post sentence motions were not filed and a hearing was neither requested nor held
and, therefore, an appropriate record was not made to address the issue of the ineffectiveness of counsel. In addition, for the
reasons set forth below, any claim that counsel was ineffective for failing to object to the discretionary aspects of the sen-
tence is clearly meritless and, therefore, counsel was not ineffective for failing to raise the claim at trial or in post sentence
motions.

As to the claim that the Court failed to properly exercise its sentencing discretion, a review of the record in this matter does
not support Defendant’s contention. Initially, Defendant contends that the sentences were imposed under the “mistaken belief”
that Defendant’s convictions required mandatory 10 year maximum sentences. However, the Court was not under that belief nor
does the record reflect such a belief. On the contrary, at the time of Defendant’s guilty plea on June 21, 2010 Defendant was specif-
ically advised that as to the charge of Possession with Intent to Deliver at CC200711821 that, “it is punishable by up to 10 years in
prison and/or a $100,000.00 fine.” (T. 6/21/2010, p. 4) Likewise, as to the charge concerning Possession with Intent to Deliver
Cocaine at CC200905487, Defendant was again advised that, “that is a felony punishable up to 10 years in prison and/or a
$100,000.00 fine.” The record does not reflect any statement by the Court that would form a basis for Defendant’s assertion that
the Court believed that a 10 year maximum sentence was mandatory. In addition, the Commonwealth repeatedly noted that the
“maximum” sentence was 10 years. Therefore, the record as a whole clearly reflects that the Court, the Defendant, his counsel and
the Commonwealth understood that the maximum sentences for Possession with Intent to Deliver cocaine was 10 years and not
that it was a mandatory maximum sentence as argued by Defendant.

When imposing a sentence, a court must consider the factors set forth in 42 Pa.C.S.A. § 9721(b). Specifically, consideration shall
be given to the protection of the public, the gravity of the offense as it relates to the impact on the victim and the community, the
defendant’s rehabilitative needs, and the sentencing guidelines. Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957, 962-63 (2007);
42 Pa.C.S.A. § 9721(b).

In the present case it is clear that full consideration to the particular facts and circumstances of Defendant’s case was given in
sentencing Defendant to the maximum sentence of 10 years for Possession with Intent to Deliver. As noted, the Commonwealth
requested consecutive sentences of seven to 10 years. Defendant, on the other hand, suggested that a three to six year sentence
was more appropriate. Further, Defendant specifically argued that his sentence should consist of a “taste,” suggesting that the min-
imum sentence would give Defendant a flavor of what sentences may occur if he was convicted again of similar offenses. However,
the notion that a “taste” was an appropriate sentence was contradicted by the fact that Defendant had repeated convictions for
Possession and Possession with Intent to Deliver cocaine and marijuana. Defendant appeared to believe that he could act with
impunity in repeatedly selling drugs in his community. This Court noted:

“This is two times. This is a large amount of cocaine twice. . . .Come on, you keep coming back. You cannot sell
cocaine and marijuana repeatedly. You keep getting busted for it and you don’t seem to give a damn and keep doing
it. Okay. You can’t do that. It is not a franchise. Okay. It is illegal. You are not getting this. You did 11 ½ to 23 with Judge
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Borkowski. While this is going on you get picked up again and go in front of Judge Lazzara. You are not getting it. Is
there anything you want to say before I sentence you?

Defendant: No, your Honor.” (T. 8/25/2010, pp. 12-13)

Neither Defendant nor his counsel gave any persuasive reasons why Defendant should be sentenced to less than the 10 year
maximum permitted. Even considering Defendant’s repeated offenses for drug trafficking, the Commonwealth’s argument for con-
secutive sentences was rejected as excessive. Defendant’s contention that he should have been sentenced to a flat sentence of 7
years or a sentence of 7 to 8 or 7 to 9 years, does not mean that there was an abuse of discretion in sentencing Defendant to the 10
year maximum sentence. This Court clearly believed that, as a result of Defendant’s repeated offenses as well as the amount of
cocaine that he was arrested with, that concurrent sentences up to the maximum were warranted. Defendant was not sentenced
on the basis that the 10 year maximum was “mandatory” and, therefore, Defendant’s claim that there was a failure to exercise dis-
cretion or an abuse of discretion in the sentence is meritless.

BY THE COURT:
/s/Todd, J.

1 18 Pa. C.S.A. §7508 provides in pertinent part that:

“A person who is convicted of violating section 13(a)(14), (30) or (37) where the controlled substance is coca leaves or
any salt, compound, derivative of the preparation of coca leaves . . . shall, upon conviction, be sentenced to a manda-
tory minimum term of imprisonment and a fine as set forth in this subsection:

(iii) when the aggregate weight of the compound or mixture of the substance involved is at least 100 grams; four years
in prison and a fine of $25,000 or such larger amount as is sufficient to exhaust the assets utilized in and the proceeds
from the illegal activity; however, if at the time of sentencing the defendant has been convicted of another drug traf-
ficking offense: seven years in prison and $50,000 or such larger amount as is sufficient to exhaust the assets uti-
lized in and the proceeds from the illegal activity. 18 Pa. Cons. Stat. Ann. § 7508 (3)(iii) (Emphasis added)’”

2 18 Pa. C.S.A. §7508(b) provides as follows: 

“Notice of the applicability of this section to the defendant shall not be required prior to conviction, but reason-
able notice of the Commonwealth’s intent to proceed under this section shall be provided after conviction and
before sentencing.”

The Commonwealth is not required to provide Defendant with any particular form of notice, only reasonable notice under the cir-
cumstances before sentencing. Commonwealth v. Glass, 718 A.2d. 804 (Pa. Super 1998), appeal granted in part 726 A.2d. 1041,
affirmed 754 A.2d. 655. The record clearly reflects that Defendant received reasonable notice. (T. 6/21/2010, p. 2)
3 35 Pa. C.S.A. §78-13(f)(1.1) provides that any person who is guilty of Possession with Intent to Deliver Cocaine “is guilty of a felony
and upon conviction shall be sentenced to imprisonment not exceeding ten years or to pay a fine not exceeding $100,000.00 . . . ”
35 Pa. C.S.A. §780-113(f)(1.1)

Commonwealth of Pennsylvania v.
Kevin Dominowski

SVP Assessment—Presence of Counsel—Admissibility—5th Amendment Right Not to Testify

No. CC 200903953. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—May 3, 2011.

OPINION
On April 13, 2010, following a jury trial, the Defendant was convicted of Involuntary Deviate Sexual Intercourse With A Person

Less Than 13 Years of Age,1 Aggravated Indecent Assault With a Person Less Than 13 Years of Age,2 Aggravated Indecent Assault
With a Person Less than 16 Years of Age,3 Endangering the Welfare of Children,4 Indecent Assault of a Person Less than 13 Years
of Age,5 Indecent Exposure,6 Corruption of Minors,7 and Indecent Assault of a Person Less than 16 Years of Age.8

On August 26, 2010, the Defendant was sentenced to an aggregate term of imprisonment of 10 to 20 years in a state correction-
al institution. Post-sentence motions were filed and were denied by the Court on December 30, 2010. On January 20, 2011, a Notice
of Appeal was filed and on April 19, 2011 a Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b)
was filed.

The first and second issues raised in the Concise Statement deal with the weight and sufficiency of the evidence introduced
at trial by the Commonwealth. The defense claims that the verdict was against the weight of the evidence, and that the evi-
dence was insufficient to prove each and every element of the crimes with which the Defendant was convicted beyond a rea-
sonable doubt.

“A true weight of the evidence challenge concedes that sufficient evidence exists to sustain the verdict but questions which evi-
dence is to be believed.” Commonwealth v. Galindes, 786 A.2d 1004, 1013 (Pa.Super.2001) (citation omitted). The standard in
reviewing a sufficiency of the evidence claim is:

whether viewing all the evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient
evidence to enable the fact-finder to find every element of the crime beyond a reasonable doubt. In applying the above
test, we may not weigh the evidence and substitute our judgment for the fact-finder. In addition, we note that the facts
and circumstances established by the Commonwealth need not preclude every possibility of innocence. Any doubts
regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive that
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as a matter of law no probability of fact may be drawn from the combined circumstances. The Commonwealth may
sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstan-
tial evidence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually
received must be considered. Finally, the finder of fact while passing upon the credibility of witnesses and the weight
of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Brooks, 7 A.3d 852, 856-57 (Pa.Super.2010) (citations omitted).
The evidence in this case showed that the victim, who was eighteen years old at the time of trial, had known the Defendant since

she was two or three years old. The Defendant lived with the victim, and the victim’s mother and brother. The Defendant, because
of the mother’s work schedule, was the primary caretaker in the house.

One day, when the victim was only 8 or 9 years old, she walked into the bathroom while the Defendant was standing in front of
the toilet and saw the Defendant’s penis. Because the little girl had never seen a penis before, she began to ask the Defendant ques-
tions about his. The Defendant told his victim that if she would rub his penis, white stuff would come out. The little girl then rubbed
his penis until the Defendant climaxed.

A couple of days after that encounter, the Defendant, while his victim was naked, touched the victim’s vagina with his hands
both inside and outside of it. On another occasion, the Defendant inserted his pinky in the victim’s vagina until she yelped in pain.
Additionally, after the Defendant took the victim to Toys-R-Us to purchase Pokemon cards, the Defendant had the victim perform
oral sex on him on the car trip back from the toy store.

Events such as those described above, as well as the Defendant performing oral sex on the victim, occurred multiple times over
the years. As the victim became older, she and the Defendant would barter for items such as Christmas gifts or money in return
for sex acts, lap dances, or having the victim use a vibrator on herself when she was 12 years old. One time the Defendant had the
victim watch a pornographic movie with a friend of the victim.

The victim put an end to this behavior when she was 14 years old after she learned in school that such acts were not accept-
able. She tried to tell her mother once about the Defendant but was not successful. The victim then began to tell her friends. The
police were finally called once the victim’s biological father found out about the Defendant’s conduct. The victim said that she had
not reported things earlier because the Defendant had threatened to take the victim away from her mother and father. (T.T. 36-41,
45-46, 51-58, 59-61, 68-69, 78)9

As can be gleaned from the above summary, sufficient evidence was introduced to support all of the Defendant’s convictions.
Furthermore, the Court finds that the jury’s verdict here was not against the weight of the evidence.

The third issue raised is that the Court erred in denying the Defendant’s Motion to Quash the sexually violent predator assess-
ment performed in this case because the Defendant’s attorney was not present during the interview that occurred between a
Sexual Offender Assessment Board (SOAB) member and the Defendant. The Court was made aware that by letter dated April 16,
2010, the SOAB notified defense counsel that they were going to offer the Defendant an opportunity to be interviewed for the
assessment ordered by this Court. The letter requested that defense counsel inform the SOAB whether he did not want the
Defendant interviewed, or whether counsel wanted to be present for the interview, or whether counsel did not want to be pres-
ent for the interview between the Defendant and the SOAB Defense counsel, however, failed to reply to the letter from the SOAB,
and on May 4, 2010, the Defendant executed an informed consent form that permitted the SOAB to interview him without coun-
sel present. Therefore, this Court did not make an error in denying the Defendant’s Motion to Quash the sexually violent preda-
tor assessment.

The fourth issue asserted by the Defendant is that the Court erred in finding that he is a sexually violent predator. A sexually
violent predator is a term of art defined by statute as a person who has been convicted of a sexually violent offense as set forth in
42 Pa.C.S. § 9795.1 and who is determined to be a sexually violent predator under 42 Pa.C.S. § 9795.4 due to a mental abnormality
or personality disorder that makes the person likely to engage in predatory sexually violent offenses. See 42 Pa.C.S.A. § 9792. The
definition of a sexually violent predator does not require that a person be violent or display violent tendencies. It requires only that
the individual be convicted of a “sexually violent offense” and suffer a mental abnormality or personality disorder that makes the
person likely to engage in predatory sexually violent offenses.

The offenses that the Defendant was convicted of are offenses listed in 42 Pa.C.S.A. §9795.1. The Court, in finding the Defendant
a sexually violent predator, issued Findings of Fact dated December 30, 2010. The reasons the Court has classified the Defendant
as a sexually violent predator are as follows:

• The Defendant had known the victim since she was 3 years of age, at which time he was the paramour of the victim’s
mother;

• The Defendant’s initial sexual contact with the victim began when she was eight years of age and continued until she
was fourteen years old, at which time she declined further sexual contact with the Defendant;

• The Defendant was approximately 22 years of age at the time of the initial sexual contact occurred with the child;

• The Defendant lived with the victim and the victim’s mother and held a position of authority and trust in the household;

• The Defendant gave the victim various gifts in exchange for sexual contact and introduced the child to the use of a
vibrator and pornographic movies to facilitate sexual contact;

• While there was one victim in the instant case, there was testimony that the Defendant had attempted to have the child
help him to arrange for sexual conduct with both the victim and a friend who was at the house for a sleepover;

• At the hearing to determine if the Defendant was a sexually violent predator, Dr. Allan D. Pass, a board member and
examiner for the SOAB, testified that the Defendant met the criteria for a pedophile and deemed the Defendant to be a
sexually violent predator; and,

• Dr. Pass based his opinion on the ages of the Defendant and the victim, the nature and length of their relationship, and
the various techniques used by the Defendant to facilitate and perpetuate their sexual contacts.

Based on the above, the Court did not err in its classification of the Defendant as a sexually violent predator. Therefore, this
issue too has no merit.
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The Defendant’s fifth and sixth issue involve this Court’s determination that the victim’s mother possessed a valid Fifth
Amendment right under the United States Constitution not to testify at the Defendant’s trial. The defense wanted to call the moth-
er as a witness, but the mother informed the Court that she wished not to testify. The Court appointed counsel to represent the
mother, and counsel spoke to the prosecutor who provided the mother’s attorney with information that, if she testified at the trial,
would subject the mother to prosecution. Based on this information and the facts already introduced at the trial, the Court honored
the mother’s assertion of the privilege against self-incrimination. (T.T. 231-240) See Commonwealth v. Champney, 832 A.2d 403,
415 (Pa.2003). The defense failed to show that the privilege did not exist. Commonwealth v. Kirwan, 847 A.2d 61 (Pa.Super.2004).

The seventh issue brought forth in the Concise Statement of Matters Complained of on Appeal is that the Court erred in deny-
ing the defense request to cross-examine the victim regarding “accusations” she allegedly made about her mother’s current
boyfriend. The victim, however, only stated during a forensic interview that, after the incidents with the Defendant, her mother
had a new boyfriend and that the new boyfriend and mother send messages to each other over the computer. The victim saw a mes-
sage to the mother saying stating that the boyfriend wants to have sex with the victim “in a three-way.” The victim never directly
communicated with the boyfriend and the boyfriend never used the victim’s name in the message. No sex was had between the vic-
tim and the new boyfriend and no charges were ever filed.

The standard of review on a ruling on the admissibility of evidence is limited. Evidentiary questions are left to the sound dis-
cretion of the trial court the trial court will not be reversed absent a showing that the trial court abused its discretion.
Commonwealth v. Claypool, 508 Pa. 198, 204, 495 A.2d 176, 178 (Pa.1985).

An abuse of discretion is not merely an error of judgment, but if in reaching a conclusion the law is overridden or mis-
applied or the judgment exercised is manifestly unreasonable, or the result of partiality, prejudice, bias, or ill will, as
shown by the evidence or the record, discretion is abused. An abuse of discretion is not merely an error of judgment, but
if in reaching a conclusion the law is overridden or misapplied or the judgment exercised is manifestly unreasonable, or
the result of partiality, prejudice, bias, or ill will, as shown by the evidence or the record, discretion is abused.

Commonwealth v. Lane, 424 A.2d 1325, 1328 (Pa.1981). The Court does not believe that the evidence proffered by the defense as
to the mother’s new boyfriend is at all relevant. Therefore, the evidence was not admissible. Pa.R.E. 402.

The Defendant’s eighth and final issue raised is that the Court improperly denied counsel’s motion to admit photographs taken
of the photo booth at the Carnegie Science Center. “The question of admissibility of photographs…is a matter within the discretion
of the trial judge, and only an abuse of that discretion will constitute reversible error.” Commonwealth v. Stein, 548 A.2d 1230, 1233
(1988), allocatur denied, (Pa.1989), quoting Commonwealth v. Buehl, 508 A.2d 1167, 1181-1182 (Pa.1986). The defense, however,
failed to properly authenticate the photographs, and the Court did not err in ruling the photographs to be inadmissible. See Pa.R.E.
901. (T.T. 147)

Therefore, based on the above, the Judgment of Sentence in this case must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

DATE: May 3, 2011

1 18 Pa.C.S. § 3123(a)(6)
2 18 Pa.C.S. § 3125(7)
3 18 Pa.C.S. § 3125(8)
4 18 Pa.C.S. § 4304
5 18 Pa.C.S. § 3126(a)(7)
6 18 Pa.C.S. § 3127
7 18 Pa.C.S. § 6301(a)(1)
8 18 Pa.C.S. § 3126(a)(8)
9 Numerals preceded by “T.T.” represent the page numbers of the Trial Transcript in this matter dated April 8-13, 2010.

Commonwealth of Pennsylvania v.
Clarence Belsar

Suppression—Right to Search Parolee—Rule 600

No. CC 200903168. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—May 4, 2011.

OPINION
Defendant was charged at CC:200903168 at Count One with Person Not to Possess a Firearm, 18 Pa. C.S. §6105(a)(1) and (b); at

Count Two with Possession or Distribution of Small Amount, 35 P.S. §780-113(a)(31); and at Count Three with Possession of Drug
Paraphernalia, 35 P.S. §780-113(a)(32). Count one (1) was amended to “said actor having been previously convicted of Aggravated
Assault” rather than “Attempted Homicide”. Counts One and Three proceeded to a jury trial at which defendant was found Guilty
at Count One and Not Guilty at Count Three. At a non-jury trial, Defendant was adjudged Guilty at Count Two. A pre-sentence
report was ordered and on July 1, 2010, defendant was sentenced at Count One to five (5) to ten (10) years, and at Count Two to
no further penalty.
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Defendant raises four issues on appeal.

I. The Court abused its discretion in denying the motion to suppress for each of the following reasons:

a) The parole agents lacked reasonable suspicion to search the basement after Mr. Belsar was initially detained.

b) The parole agents lacked reasonable suspicion to search the residence after Mr. Belsar was placed in custody follow-
ing the discovery of alcohol.

The statute governing the Parole Agents activity and their ability to search a parolee’s person and property is 61 Pa.C.S.A.
§6153, which reads in pertinent part:

…

(b) Searches and seizures authorized.–

(1) Agents may search the person and property of offenders in accordance with the provisions of this section.

…

(d) Grounds for personal search of offender.–

…

(2) A property search may be conducted by an agent if there is reasonable suspicion to believe that the real or other prop-
erty in the possession of or under the control of the offender contains contraband or other evidence of violations of the
conditions of supervision.

…

(6) The existence of reasonable suspicion to search shall be determined in accordance with constitutional search and
seizure provisions as applied by judicial decision. In accordance with such case law, the following factors, where appli-
cable, may be taken into account:

(i) The observations of agents.

(ii) Information provided by others.

(iii) The activities of the offender.

(iv) Information provided by the offender.

(v) The experience of agents with the offender.

(vi) The experience of agents in similar circumstances.

(vii) The prior criminal and supervisory history of the offender.

(viii) The need to verify compliance with the conditions of supervision.

61 Pa. Cons. Stat. Ann. §6153 (West)

Because “the very assumption of the institution” of parole is that the parolee is “more likely than the ordinary citizen to violate
the law,” the agents need not have probable cause to search a parolee or his property; instead, reasonable suspicion is sufficient to
authorize a search. Commonwealth v. Moore, 805 A.2d 616, 619 (Pa.Super.2002). Essentially, parolees agree to “endure warrantless
searches” based only on reasonable suspicion in exchange for their early release from prison. Commonwealth v. Appleby, 856 A.2d
191, 195 (Pa.Super.2004).

Commonwealth v. Curry, 900 A.2d 390, 394 (Pa. Super. Ct. 2006)

In this matter, two agents testified at the Suppression Hearing. Agent Dschuhan credibly testified that he was conducting a rou-
tine field contact when he went to defendant’s address. He further credibly testified that he observed the defendant inside the door
before he knocked and then the defendant was gone. When Ms. Purser answered the door, she said she did not know where the
defendant was. The defendant then came from the back of the house and said he had been in the basement. Even when confront-
ed by Agent Dschuhan about the agent seeing him through the door window, defendant lied and said he wasn’t there. Based upon
the defendant’s activities and behavior, the agent had reasonable suspicion to search the property to determine if there is contra-
band or other evidence of violations of the conditions of supervision, as permitted in 61 Pa.C.S.A. §6153 (d) (2).

Agent Boles credibly testified that he conducted the search based upon Agent Dschuhan’s observations and while Agent
Dschuhan was with defendant in the dining room. Agent Boles credibly testified that he found a half can of beer in the basement
that was still cool to the touch (Suppression Transcript, hereinafter “S.T.”, pp. 25, 27) and that he brought that beer to the atten-
tion of Agent Dschuhan. Agent Dschuhan testified that based upon the beer and the defendant lying to him, the defendant was
placed him in custody for technical violations of his parole. Because Ms. Purser had come from the upstairs, it was reasonable to
believe that she had hidden some contraband or other evidence of violations of the conditions of supervision upstairs and a search
of those premises was also reasonable. Additionally, as a safety precaution, it was reasonable for the agents to attempt to deter-
mine if there was a weapon. Agent Boles credibly testified that he found a small amount of marijuana and some paraphernalia in
one bedroom (S.T., p. 26) and a loaded weapon in a bedside table drawer with mail addressed to the defendant (S.T., pp. 26-27).
At this time, the agents called the local Police Department. Detective Sergeant Snyder from the Wilkinsburg Police Department
credibly testified that after defendant was read his Miranda rights, defendant stated that he had bought the gun off the street.
(S.T., p. 34).

Based upon the credible testimony of the Parole Agents as to the circumstances leading to the search of the premises and the
credible testimony of the Parole Agents and Detective involved, this court found that the search was reasonable and denied the
Motion to Suppress. As such, this claim lacks merit.
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II. The Court abused its discretion by denying the Rule 600 Motion.
The defendant was arrested and charged on October 28, 2008. The jury was picked on April 9, 2010. The following is a chronol-

ogy of the dates, events and postponements.

10/28/08 Arrest and Charges filed

11/06/08 Scheduled for Preliminary Hearing - Defense Postponement

11/13/08 Scheduled for Preliminary Hearing - Defense Postponement

01/15/09 Scheduled for Preliminary Hearing - Defense Postponement

02/19/09 Preliminary Hearing

04/22/09 Formal Arraignment

06/17/09 Pretrial Conference

07/15/09 Scheduled for Motions Court - Defense Postponement

12/21/09 Commonwealth Postponement

01/19/10 Commonwealth Postponement

03/04/10 Motion to Dismiss Rule 600 DENIED

03/04/10 Motion to Suppress DENIED

03/04/10 Motion to Severe DENIED, trial date set for 4/5/10

04/05/10 Court in trial, Case moved to 4/9/10

04/09/10 Started to pick jury

04/12/10 Jury Sworn in: Jury Lasted until 4/13/10

07/01/10 Sentencing

Based upon the trial court’s calculations, there were 529 days from the date of the arrest (10/28/08) to the date the jury selec-
tion started (4/9/10). Subtracted from that number is the number of days which were defense requested postponements as follows:
11/6/08 - 2/19/09 for 105 days and 7/15/09 - 12/21/09 for 158 days for a total of 263 days.

The number of days for Rule 600 purposes is 529 less 263 for 266 days. Even if the date is calculated to the date the trial actu-
ally began with the swearing in of the jury (4/12/10) the number of days is only 269. The defendant was in custody but, from the
record, it appears that he was being detained on a State Parole Detainer arising from the technical violations of his parole by pos-
sessing alcohol and other contraband. As such, this claim has no merit.

III. The court abused its discretion by denying the Motion to Severe/Stipulate to Defendant’s Prior Convictions.
Defendant claims error based on the trial court’s denial of their request to sever one charge from another. In review of the tran-

script, there is some discussion by defense counsel regarding a request to sever “6105 from 6106”. However, there was no filing of
a charge under 6106 (possession without a license) in this matter. Defense counsel did not make a motion to sever 6105 from the
drug paraphernalia charge, however, the possession of marijuana charge was tried separately and not a part of this jury trial.

In reviewing appellate cases that review a trial court’s error in denying a Motion to Sever, it is clear that the consideration is
the prejudice to the defendant by a jury knowing that the defendant is a convicted felon. As discussed in Commonwealth v. Jones,
858 A.2d 1198 (Pa.Super. 2004):

The severance issue in this case is analogous to those in Commonwealth v. Carroll, 275 Pa. Super. 241, 418 A.2d 702
(1980); Commonwealth v. Galassi, 296 Pa.Super. 126, 442 A.2d 328 (1982), and Commonwealth v. Neely, 298 Pa.Super.
328, 444 A.2d 1199 (1982). In each of those cases, the defendant faced a §6105 charge as well as other charges that did
not require evidence of a prior conviction. Motions to sever the charges were presented and denied by the trial courts.
On review, we held in each case that the trial court had abused its discretion. Specifically, in Carroll, defendant was
charged with recklessly endangering another, disorderly conduct, possession of a prohibited offensive weapon, and
two VUFA charges including violation of §6105. Defendant requested severance of the §6105 charge. The trial court
denied the request, and defendant was convicted on all counts. On appeal we stated that there is no question that
appellant was prejudiced in this case. The crime of “Former convict not to own a firearm”, requires the
Commonwealth to show a previous conviction for a violent crime. Thus, where these charges are brought with others,
clearly the jury is exposed to the fact that this particular defendant had previously committed a violent crime.

Normally, in criminal trials, evidence of prior crimes committed by a particular defendant is not admissible and any
reference to it constitutes reversible error. Commonwealth v. Martin, 479 Pa. 63, 387 A.2d 835 (1978). The purpose of
this rule is to prevent the conviction of an accused for one crime by the use of evidence that he has committed other
unrelated crimes, and to preclude the inference that because he has committed other crimes, he was more likely to
commit that crime for which he is being tried. Commonwealth v. Trowery, 211 Pa.Super. 171, 173, 235 A.2d 171, 172
(1967).

The prejudice here is a bit different. Clearly the introduction of the fact of appellant’s former conviction of a violent
crime was required as an element of proof of the crime of “Former convict not to own a firearm.”

Appellant claims that because of the nature of the proof required in that crime, it could not be consolidated with other
charges, since then the prejudice of the introduction of his former conviction would spread to all the charges. We
agree. We feel to reach any other result would be inconsistent with general principles of evidence admissible in a crim-
inal trial.
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Normally, evidence that a particular defendant committed a prior crime is admissible only where it tends to prove (1)
motive, (2) intent, (3) absence of mistake or accident, (4) a common scheme, plan or design embracing the commis-
sion of two or more crimes so related to each other that proof of one tends to prove the others, or (5) to establish the
identity of the person charged with the commission of the crime on trial. Commonwealth v. Irons, 230 Pa.Super. 56,
326 A.2d 488 (1974). Clearly here the evidence of appellant’s former crime does not satisfy any of these criteria. Thus
following normal evidentiary principles, we believe the severance should have been granted.

However, the denial of a motion for severance is not an abuse of discretion if the facts and elements of the two crimes
are easily separable in the minds of the jurors and if the crimes are such that the fact of commission of each crime
would be admissible as evidence in a separate trial for the other. Commonwealth v. Terrell, 234 Pa.Super. 325, 339 A.2d
112 (1975).

Commonwealth v. Jones, 858 A.2d 1198 (Pa.Super.,2004)

In this matter, the companion charge was possession of drug paraphernalia. However, upon review of this matter, it is impor-
tant to note that the defendant was found Not Guilty of the drug paraphernalia charge and only convicted of the firearms charge.
It appears that this jury was able to separate the charges, elements and the defendant’s actions from his previous conviction. As
such, there was no prejudice to the defendant and this claim lacks merit.

IV. The Court abused its discretion in allowing substitute counsel to represent Appellant without his consent during jury selection.
Defendant claims that the court made an error by allowing Mr. Narvin to participate in jury selection rather than Ms. Weyandt

who was not available due to a “family situation” out of the county. (Trial Transcript, p. 8). Mr. Narvin is the supervising attorney
for Ms. Weyandt and is the lead counsel on all cases assigned to the Office of Conflict Counsel, the office in which Ms Weyandt is
employed. Mr. Narvin is extremely qualified to select a jury. The claim is without merit and should be dismissed.

Based upon the above, this appeal is without merit.

May 4, 2011

Commonwealth of Pennsylvania v.
Scott W. Gordon

Forgery—Sufficiency—Uttering or Altering a Writing

No. CP-02-CR-07121-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—May 10, 2011.

OPINION
This Court found Scott Gordon guilty of two counts of forgery following a non-jury trial on May 26, 2010. A sentencing hearing

immediately followed. His punishment was 5 years of probation. On June 4, 2010, Gordon sought an acquittal or an arrest of judg-
ment. These motions were denied by operation of law on October 6, 2010. However, that order was not served upon defense coun-
sel. Upon discovery, Gordon filed a Petition which sought an order denying his post sentence motions so that the necessary appeal
dates could start to run again. On December 9, 2010, with consent from the government’s lawyer, the Court entered the requested
order. On December 15, 2010, Gordon filed a timely Notice of Appeal. This event was followed by his filing a Concise Statement of
Errors Complained of on Appeal on January 6, 2011.

Gordon’s Concise Statement advances a sufficiency claim and a weight claim. The sufficiency claim focuses on the lack of evi-
dence showing intent. This mirrors the argument advanced in his post-sentence motion. Post Sentence Motion, paragraph 16 (“The
Commonwealth failed to prove Defendant’s ‘intent to defraud’ and in fact presented no evidence establishing the necessary ele-
ment of intent.”); see also, Pa.R.Crim.P. 606(A)(6),(7). The sufficiency claim has been preserved.

The same cannot be said for his weight claim. Pa.R.Crim.P. 607 demands that such claims “shall be raised with the trial judge
in a motion for new trial” in one of three ways. Review of the proceedings shows no oral motion being advanced by Gordon after
the defense rested but before the sentencing hearing. Trial Transcript (“TT”), pgs. 72-80; Pa.R.Crim.P. 607(A)(1). Because the par-
ties proceeded to sentencing immediately after the guilt determination, no written motion was filed before sentencing. Pa.R.Crim.P.
607(A)(2). That leaves a post-sentence motion as the only procedural device remaining for Gordon to preserve his weight chal-
lenge. Pa.R.Crim.P. 607(A)(3). His post-sentence motion does not mention the phrase –against the weight of the evidence. Nor does
it mention the applicable legal standard the Court is to use in ruling upon a weight claim. Gordon’s claim the verdict was against
the weight of the evidence was not preserved and has been waived. Commonwealth v. Priest, 2011 PA Super 85, 2011 Pa. Super.
LEXIS 155 *7(Pa. Super. 2011)(“Our review of the record reveals that Appellant did not present a weight of the evidence claim
orally or in writing before sentencing or in a post-sentence motion. [ ] Thus, his claim is waived on this basis.”).

The government charged Gordon with forgery. Our Legislature has defined forgery in Section 4101 of Title 18. It says:

(a) OFFENSE DEFINED. —A person is guilty of forgery if, with intent to defraud or injure anyone, or with knowledge
that he is facilitating a fraud or injury to be perpetrated by anyone, the actor:

(1) alters any writing of another without his authority;

(2) makes, completes, executes, authenticates, issues or transfers any writing so that it purports to be the act of another
who did not authorize that act, or to have been executed at a time or place or in a numbered sequence other than was in
fact the case, or to be a copy of an original when no such original existed; or

(3) utters any writing which he knows to be forged in a manner specified in paragraphs (1) or (2) of this subsection.

18 Section 4101. Gordon faced two (2) counts of forgery. The first was for signing the name of an authorized signator on a check.
This accusation was made pursuant to (a)(1) of the statute. The second was for presenting or “uttering” that same check to a bank.
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This accusation was made pursuant to (a)(3) of the statute. Information, Counts 1 and 2; Trial Transcript, pg. 46. For reasons that
will become obvious, the Court will address the second accusation of criminality first.

Forgery - Utters Any Writing
In Count 2 of the Information, the government charged Gordon with “utter[ing] a writing, namely a check #337, which

said actor knew to be forged in a manner specified in sections 4101(a)(1) or (2), and the writing was…a…commercial instru-
ment” while having “the intent to defraud or injure or with knowledge that said actor was facilitating a fraud or injury
upon…Joseph Summa and/or Kathleen Summa.” Gordon’s Concise Statement levels a single attack on this count of convic-
tion. He claims the government’s evidence on intent is not sufficient to sustain the guilt determination. Concise Statement,
paragraph 1 (Jan. 6. 2011).

While Gordon has not addressed any other element, the Court feels a review of the evidence necessary to establish those other
prerequisites to conviction helps in its conclusion whether a sufficient amount of evidence on the intent element has been shown.

The “writing” involved in this matter was a check. Subsection (b) of 4101 defines a “writing” as the “printing or any other
method of recording information, money, coins, tokens, stamps, seals, credit cards, badges, trademarks, and other symbols of value,
right, privilege, or identification.” 18 Section 4101(b). While “check” is not included, case law supports the decision that a “check”
is a “writing” within 4101(b). See, Commonwealth v. Hughes, 986 A.2d 159 (Pa. Super. 2009)(cashier check is a writing);
Commonwealth v. Pantalion, 957 A.2d 1267 (Pa. Super. 2008)(money orders are writings).

The evidence showed this check was “uttered”. Our jury instructions define the phrase “uttered a writing” to mean “the defen-
dant placed the writing in circulation or offered it as if it was an authentic writing”. PA SSJI, 15.4101E (Crim)(2005); see also,
Commonwealth v. Smith, 883 A.2d 612 (Pa. Super. 2005)(Defendant’s submission of a forged graduate school degree and forged
professional license that led to his conviction under 4101(a)(3)). Kathleen Summa received a call from PNC Bank and she saw an
electronic copy of the check via the internet. TT, 8. Gordon was the person who placed this writing in circulation within the bank-
ing industry. TT, 50, 59, 72.

The evidence showed Gordon knew the writing was forged in a manner not allowed by law. The normal operating procedure for
Mr. Summa’s bills to be paid was a staff member would interact with Summa’s sister, Kathleen. She would authorize expenditures,
checks would be written for those items and then checks from Mr. Summa’s account would be presented to Mr. Summa for his sig-
nature. TT, 8, 19-20, 25. A staff member, Mary Moran, testified Summa’s checkbook was kept in a safe and there were no other
checkbooks in that safe. TT, 21. This bill paying process and the steps taken to separate Summa’s checkbook for all others informed
the Court that Gordon had to have known Summa was different. Different, in that, Summa’s caretaker, Gordon’s company, did not
have any authority to write checks on his behalf.

The evidence also showed that Gordon acted with the necessary intent to defraud and injure another person. Mr. Gordon testi-
fied on his own behalf. TT, 64-73. He also solicited the testimony from the company’s financial officer. TT, 56-63. Their collective
approach to this matter was Gordon made a mistake and as soon as he realized it, he corrected the situation. The Court did not
believe their story. Central to the conclusion of disbelief is that Gordon said as soon as he was informed of the problem he called
Kathleen Summa first. TT, 70. Kathleen Summa’s first notice about this matter did not come from Gordon but from the bank. TT,
8. This seemingly innocent conflict is not so innocent when you consider some other evidence. Gordon’s business was not doing
good. It was teetering on collapse. He needed funds to carry him through until the government issued rather large checks for hous-
ing a certain type of patient. The Court finds Gordon had the requisite intent to give himself a temporary, bridge loan from any one
of the residents he was to take care of. The fact that the check was written on Mr. Summa’s account was his undoing. The intent
was formed before he grabbed Summa’s checkbook out of the safe, wrote the check and presented it for payment. Only when he
was confronted with the special circumstances surrounding Summa’s account did he undoubtedly utter to himself – you fool, you
wrote it on the wrong account.

The evidence also showed that Gordon’s knowledge encompassed conduct prohibited by either (a)(1) or (a)(2) of the statute.
Information, Count 2 (“utter[ing] a writing, namely a check #337, which said actor knew to be forged in a manner specified in sec-
tions 4101(a) (1) or (2), and the writing was…a…commercial instrument” while having “the intent to defraud or injure or with knowl-
edge that said actor was facilitating a fraud or injury upon…Joseph Summa and/or Kathleen Summa.”)(emphasis supplied). Despite
Count 1 of the Information charging Gordon with a violation of (a)(1), the Court finds the government’s evidence satisfied sub-sec-
tion (a)(2) of the statute. That part of the forgery statute makes it illegal to “make…any writing so that it purports to be the act of
another who did not authorize the act…”. We know the check involved was a “writing”. The evidence revealed the signature and the
all the other information on the check, including the payee and the dollar amount, was not authorized by Mr. Summa. The evidence
showed the presenting of the check created the appearance that Mr. Summa had authorized this transaction. The remaining element
under (a)(2) of the statute focuses upon the word “makes”. Did Gordon “make” the writing? The Court believes that he did. Taking
a blank check and filling out all the required information (payee, date, amount) and then also signing the name of an authorized per-
son is conduct which our Legislature prohibited when it included “make…any writing” in the definition of forgery.

The decision in Commonwealth v. Williams, 571 A.2d 423 (Pa. Super. 1990), supports the conclusion that Gordon “made” a
writing. In Williams, the defendant bought a blank money order on the street at a huge discount from someone who had previ-
ously stole it from a nun. The defendant wrote her name and address on the money order and signed it on the back. The Williams
court ruled this conduct amounted to a “making” of a writing. Id., at 425 (“Appellant’s act of writing her name and address in the
blank purchaser and payee sections of the money order and signing on the back amounted to a making, completion or execution
of a writing.”).

In summary, the Court finds there was sufficient evidence of each of the elements of a prosecution based upon (a)(3) of the for-
gery statute (“utters any writing”), including the incorporated reference to (a)(2) of the statute (“makes…any writing”).

Forgery - Altering Writing
The government also accused Gordon of altering a check of Joseph Summa’s without his authority. Information, Count 1. Our

standard jury instructions define this particular accusation of forgery as having three elements: (1) the defendant altered a check;
(2) without authority of the signator; and (3) did so with the intent to defraud and injury another person. PSSJI (Criminal),
15.4101A, Forgery –Alteration of Writing (2d Ed. 2006). While Gordon has proceeded with a single bullet theory on appeal and
attacked only the lack of evidence regarding “intent”, the Court would be remiss if it did not discuss the evidence of “alteration”.1

Our Legislature has not defined “alteration” in the forgery statute. In such situations, Court often refer to dictionary definitions
to assist them in their task. Black’s Law Dictionary defines “alteration” as
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“an act done to an instrument, after its execution, whereby its meaning or language is changed, esp., the changing of a
term in a negotiable instrument without consent of all parties to it.”

Black’s Law Dictionary, at 77 (7th Ed. 1999). The government’s evidence is not consistent with this definition. The evidence
showed, and Gordon does not dispute this collection of evidence, that he took the Summa check, filled out all the essential infor-
mation needed to cash the check, signed Summa’s name and then presented it for payment. In essence, Gordon took all the prepara-
tory steps to executing the check. His acts did not change the meaning of the check. He did not change any language of the check.
Gordon did not “alter” the check.

As for the evidence of intent which Gordon says is lacking, the Court references its earlier conclusion that there was sufficient
evidence of intent. The intent element is the same for a prosecution under (a)(3) of the statute, uttering a writing, as it is under
(a)(1), altering a writing.

BY THE COURT:
/s/Williams, III

1 The second element in this charge – without authorization – has been satisfied.

Commonwealth of Pennsylvania v.
Anthony Sherman

Suppression—Reasonable Expectation of Privacy—Plain View

No. CC 2010-06321. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—May 23, 2011.

OPINION
On January 25, 2011, the Court held a hearing on the defendant’s assertion of illegality associated with his interaction with

law enforcement. When the hearing was completed, the Court directed the transcript be produced and the parties submit sug-
gested findings of fact and conclusions of law. Both parties have complied with the Court’s order. The matter is now ripe for
disposition.

Anthony Sherman (“Sherman”) was charged with possessing heroin with a corresponding intent to deliver it to another per-
son and simple possession of that same drug. The charges were filed after Sherman was arrested by City of Pittsburgh police offi-
cers on April 20, 2010. Six months later, Sherman filed a motion to suppress. His motion claims there was no reasonable suspi-
cion to support interaction between himself and law enforcement. Motion to Suppress Evidence, paragraph 4(a),(October 1,
2010).1

The Commonwealth presented one witness to rebut Sherman’s assertion of illegality. It is from the testimony of Detective
Thomas Gault that the Court makes the following determinations of fact.

Findings of Fact
It is April 20, 2010. Det. Gault, is patrolling a four block area in the Lawrenceville section of the City of Pittsburgh. Suppression

Hearing Transcript (“SHT”), page 8. He is not alone. In his unmarked car are two other officers. Id., at 15. This trio is joined by a
second car with 4 officers inside. Id., at 15. Their attention is directed at Mulberry Way, an alley, of sorts, between 34th and 37th
Streets. Id., at 10. A few ticks after 11:00 p.m., Gault’s car is parked in the area. Id., at 10. He sees someone, later identified as
Sherman, walk into the alleyway.2 Id. Sherman stood there for maybe a minute. Id. He then walked toward the middle of the alley-
way. Sherman then disappeared from sight. Most likely, he went into a nearby parking area. No longer than a minute later, Sherman
reappears in the alleyway. Id. at 11. He stands there for a minute or two and then walks up the alleyway to its intersection with
35th Street. Id. Sherman stays there for a minute or two but then walks back to where he had just come from - the parking area on
the alleyway. Id. He stops. He stays near the parking area. As Sherman begins to walk back up towards 35th Street a second time,
Gault decides to “take a closer look, to see what was going on.” Id., at 11.

Gault’s police car approaches Sherman. Sherman is walking. Id., at 18. Gault is in the rear passenger seat. Id. When the car gets
close enough, Gault identifies himself as a police officer and asks if he can talk for a moment. Id., at 13, 19. Sherman is wearing a
hooded sweatshirt with one large front pocket. Id., at 11. It appeared as if there was something “very heavy in that [front] pocket”
because the pocket was being weighed down. Id., at 11. Sherman’s hands go into the front pocket. Id.3

The car stops. Gault gets out. Sherman stops walking. Id., at 19. Gault’s badge is dangling around his neck. Id., at 11. Gault
asks Sherman to remove his hands from that front pocket. Id., at 12. Sherman does so. Gault now sees how “obvious” the front
pocket was being weighed down by something. Id. “Do you have a weapon?” Gault asks. “No, I don’t and you can check me”,
replies Sherman. Gault goes immediately to the front pocket area of Sherman’s sweatshirt. He reaches inside and takes out a pop
can. Id., at 13.

Gault has been a police officer for 14 years beginning in 1997 with the Pittsburgh Housing Authority, and since 2000 with the
City of Pittsburgh. Id., at 5. His last 4 years have been spent as an “impact” detective, which appears to be some sort of special
unit of officers. He has made narcotics arrests in, on, and around Mulberry Way in the past. Id., at 10. His experience has also
taught him about “traps”. A trap is a hiding place for drugs, which on first blush looks like the real thing (soda can, baking pow-
der box, etc.). Id., at 14.

After grabbing the 7-UP pop can from the sweatshirt pocket, Gault notices it is cold, but it also had something “rattling around
inside” the can. Id., at 14, 25. He shakes the can again. Id. The rattle is still there. Id., at 25. He looks at the top of the container. It
is closed. Id., at 14. Detective Gault “took the top…turned it slightly and unscrewed” it. Id., at 14, 25. He looked inside. He saw
“four bundles of heroin.” Id., at 14, 25.

From these facts, the Court can turn its attention to the pertinent conclusions of law which flow from these facts.
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Conclusions of Law
When the officer exited his vehicle, approached Sherman and identified himself as a police officer, the interaction was a mere

encounter. Commonwealth v. Mendenhall, 715 A.2d 1117, 1119 (Pa. 1998)(A “mere encounter” need not be supported by any level
of suspicion, but carries no official compulsion to stop or respond.”). When Sherman placed his hands into the sweatshirt’s front
pocket, the mere encounter continued. The police officer’s directive to Sherman to remove his hands from his pocket did not esca-
late the mere encounter to an investigative detention. See, Commonwealth v. Carter, 779 A.2d 591,594 (Pa. Super. 2001)(“...if dur-
ing a mere encounter, an individual, on his own accord, puts his hand in his pocket, thereby creating a potential danger to the safe-
ty of a police officer, the officer may justifiably reach for his side arm and order the individual to stop and take his hand out of his
pocket. Such reaction by the police officer does not elevate the mere encounter to an investigative detention because the officer’s
reaction was necessitated by the individual’s conduct.”).

Upon removing his hands from the sweatshirt’s pocket, Sherman was asked if he had any weapons. Sherman’s reply was in the
negative and he authorized a search of his person for weapons. The Court finds Sherman’s consent was the “product of an essen-
tially free and unconstrained choice” and not the “result of duress or coercion, express or implied, or a will overborne”.
Commonwealth v. Strickler, 757 A.2d 884,901 (Pa. 2000). What contributes mightily to the Court’s conclusion is that Sherman knew
he did not have any weapons on him. With a search limited to weapons, Sherman’s thought process was, “I’m cool. I don’t have
anything on me. No need to deny consent.” The Court recognizes these are inferences. But, they are reasonable inferences drawn
from the mental picture the government’s evidence painted.

There was no search warrant authorizing the seizure of the container and the subsequent search of the container. In such situ-
ations, the Commonwealth must demonstrate that an exception to the warrant requirement has application to both the seizure and
the later search. The single exception the Commonwealth relies upon is plain view.4 Commonwealth’s Proposed Findings of Fact,
Conclusions of Law, pg. 9. (March 19, 2011) (“Here, the object seized was lawfully recovered through the plain view doctrine.”).5

In 2010, our state Supreme Court had the opportunity to review the requirements of the “plain view doctrine”. “This doctrine
permits a valid warrantless seizure of an item where: (1) the police have not violated the Fourth Amendment in arriving at the loca-
tion from which the item could be viewed; (2) the item is in plain view; (3) the incriminating character of the item is immediately
apparent; and (4) the police have a lawful right of access to the item itself.” Commonwealth v. Jones, 988 A.2d 649,656 (Pa. 2010),
cert. denied, 131 S.Ct. 110 (Oct. 4, 2010), citing, Horton v. California, 496 U.S. 128 (1990); Commonwealth v. McCree, 924 A.2d 621
(Pa. 1997); Commonwealth v. Graham, 721 A.2d 1075 (Pa. 1998); Commonwealth v. McCullum, 602 A.2d 313 (Pa. 1992).

Seizure of the Container
The Court has no difficulty in concluding the government had the right to seize the container. Law enforcement engaged in no

4th Amendment violation in arriving at the location of their interaction with Sherman. The container (the 7 UP pop can) was
obtained through valid consent and upon Det. Gault retrieving it from the pocket of the hooded sweatshirt the container became
in plain view. While his immediate sense of touch told him it was a pop can by virtue of the can’s exterior temperature, he also
heard a rattle emanating from inside the container. This told Det. Gault it was not a beverage, it was not a weapon, but a recepta-
cle for the storage of drugs. This experience of Gault’s, coupled with the consensual manner in which he gained access to the con-
tainer, leads to the conclusion the police had lawful right of access to the item.

Search of the Container
Neither the government nor Sherman advance any argument about the reasonable expectation of privacy Sherman may or may

not have in the container where the heroin was found. From Sherman’s standpoint, it is understandable. The government, the party
with the burden of proving the obtainment of evidence was done in a constitutional manner, see, Pa.R.Crim.P. 581(H), never raised
the issue. The absence of any argument on the topic allowed Sherman to conclude the government concedes he had an expectation
of privacy in that container.

Despite the government’s waiver, this Court reaches the conclusion an expectation of privacy was present. However, it is not
from the parties lack of discussion, but from a conscientious review of the case facts. In order to prevail on a suppression motion,
a defendant is required to separately demonstrate a personal privacy interest in the area searched or effects seized, and that such
interest was “actual, societally sanctioned as reasonable, and justifiable.” Commonwealth v. Hawkins, 718 A.2d 265,267 (Pa. 1998);
see also, Commonwealth v. Millner, 888 A.2d 680,689-692 (Pa. 2005). This demonstration need not be made in a pretrial showing,
but is made after all the evidence is presented. Commonwealth v. Burton, 973 A.2d 428,435 (Pa. Super. 2009)(“The determination
whether defendant has met this burden is made upon evaluation of the evidence presented by the Commonwealth and the defen-
dant.”); see, Commonwealth v. Powell, 994 A.2d 1096 (Pa. Super. 2010)(An application of Burton where a passenger in a car was
seeking to suppress items seized from the car’s trunk).6

The Court finds Sherman had a personal privacy interest in the container and that this interest is one that society would deem
to be reasonable. On the 20th day of April, 2010, Sherman stored drugs inside a pop can which he carried with him during his trav-
els that evening. The personal interest is present by him carrying it with him and separately securing it in the pocket of a piece of
clothing. When the container is inside the pocket it cannot be seen to the naked eye. Sherman’s hands inside this pocket further
demonstrate the personal nature of this item to him. He wants to keep it close to him and he wants to exclude others from seeing
the container.

One man’s trash is another man’s treasure!

This idiom is what comes to mind when thinking about society’s recognition that the privacy associated with this container is
reasonable. There is no quibble amongst reasonable people that privacy interests attach to a suitcase, Commonwealth v. Zock, 454
A.2d 35 (Pa. Super. 1982), a shaving kit, Commonwealth v. Walker, 501 A.2d 1143 (Pa. Super. 1985), and a purse, Commonwealth v.
Shiflet, 670 A.2d 128 (Pa. 1996). Equally unavailing to dispute is the privacy associated with your wallet or the pockets of your jack-
et. Those same privacy interests are present here. Sherman had a container on his person inside of an exterior pocket of his outer
clothing. It was shielded from view. He would expose its contents to the public eye when he wanted to. Sherman manifested an
intent to exclude others and he exhibited that intent. Commonwealth v. Lowery, 451 A.2d 245,248 (Pa. Super. 1982). Sherman treat-
ed the container just like a woman would treat her purse;7 a place to keep private items. Society has recognized such containers of
private material deserve an expectation of privacy. Sherman had the necessary expectation of privacy in the container based upon
“all the surrounding facts and circumstances”. Commonwealth v. Latshaw, 392 A.2d 1301,1305 (Pa. 1978), cert. denied, 441 U.S.
931 (1979).
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Given the privacy interest Sherman had in the container, the next inquiry focuses on Det. Gault twisting the top of the contain-
er, opening its lid and looking inside. Without question, this was a search. But, was it a search sanctioned by precedent? This Court
concludes it was not.

In Commonwealth v. Timko, 417 A.2d 620,621 (Pa. 1980), the Court addressed the “propriety of a search by police of the con-
tents of a zippered valise seized from” a car.8 The Timko facts are as follows:

“While driving a police vehicle during the early evening on September 16, 1974, Officer Williams of the Williamsport
Police Department observed Timko operating a Volkswagen van in an erratic manner. While making a turn, Timko’s
van almost struck one vehicle, then drifted across the center line nearly striking Officer Williams’ vehicle. As he
passed Officer Williams’ car, Timko looked out of an open window in his vehicle and directed an obscene gesture at
him. The policeman turned and pursued Timko intending to arrest him for reckless driving. Moments later, Timko
parked his van but struck vehicles to the front and rear of his own in the process. When Officer Williams approached
Timko on foot, Timko rolled up his window and locked himself inside the van. When requested to show his license and
registration, he responded with an obscene refusal. Officer Williams observed several boxes marked ‘shotgun shells’
in the van and returned to his police vehicle to call for assistance.

Soon, other police officers arrived at the scene. Timko continued his refusal to tender identification except for
momentarily flashing a card in the window in such a manner that the officers were unable to read it. After address-
ing further obscenity to the policemen, Timko started the motor of his van. While he was attempting to pull out of the
parking space, police officer Jett was trying to pry open the van door using a tire iron. As Officer Jett pried, Timko
looked at him and then reached for a zippered brown valise sitting atop another article in the back seat of the van.
Having seen boxes marked ‘shotgun shells’ in the vehicle and suspecting Timko was reaching for a weapon in the
valise, Officer Jett smashed the van window open with the tire iron. Within a short period of time, he unlocked the
door, helped pull Timko from the van, and retrieved the brown bag. Before being led away to the police car, Timko
was frisked and handcuffed while standing next to the driver’s seat door of the van. While this was happening, the
police opened and searched the seized brown valise. It contained two packages of marijuana with a total weight of five
hundred and forty-five (545) grams and a loaded revolver.”

Id., at 621-622.

In attempting to uphold the search of the valise, the government advanced four arguments as to why a warrant was not neces-
sary: (1) it was a search incident to arrest; (2) it was needed to protect the safety of the officers; (3) it was a search of an automo-
bile; and (4) it was an inventory search. Id., at 622.9 Regarding the search incident to arrest theory, the Court said:

“A police officer may conduct a search of an arrestee’s person and the area within an arrestee’s immediate control as
a matter of course because of the ever-present risk in an arrest situation that an arrestee may seek to use a weapon
or to conceal or destroy evidence. United States v. Chadwick, 433 U.S. 1, 97 S.Ct. 2476, 53 L.Ed.2d 538 (1977); Chimel
v. California, supra. However, ‘[o]nce law enforcement officers have reduced luggage or other personal property not
immediately associated with the person of the arrestee to their exclusive control, and there is no longer any danger
that the arrestee might gain access to the property to seize a weapon or destroy evidence, a search of that property is
no longer an incident of the arrest.” United States v. Chadwick, supra, 433 U.S. at 15, 97 S.Ct. at 2485. In such a situ-
ation, absent exigent circumstances, a warrantless search of luggage or other personal property in which a person has
a reasonable expectation of privacy is not permissible.”

Id., at 622-623. From this articulation of the law, the Court then examined the facts.

“Timko was standing beside his van, on the driver’s side, being frisked when the brown bag was seized. Regrettably,
the record is unclear about the exact sequence of events surrounding the search, but it does strongly suggest that
Timko was under the control of the police officers, possibly handcuffed, at the time of the search and that the bag was
under the exclusive control of the police officers at the time of the search. On this record, the Commonwealth has not
established the search was incident to an arrest.”

Id., at 623.

In circumstances far less confrontational and dramatic than in Timko, Sherman was approached by law enforcement on a pub-
lic street in a non-threatening manner. They engaged in conversation and consent to search for weapons was freely given. A con-
tainer was recovered from Sherman’s clothing. Det. Gault had the item in his hand. Based upon his experience of hearing a rat-
tling sound inside the container, Det. Gault now had reasonable suspicion that criminal activity was afoot. He believed he was
holding a storage device for drugs. Sherman was not arrested. That event only happens after Det. Gault opens the container.

Timko was decided in 1980. This was one year before the landmark decision from our U.S. Supreme Court in New York v.
Belton, 453 U.S. 454, 101 S.Ct. 2860, 69 L.Ed.2d 768 (1981). Belton held that a lawful custodial arrest justified the search of the
interior compartment of a vehicle along with any containers found therein. The Belton decision had many courts in this
Commonwealth predicting Timko’s demise. See, Commonwealth v. Baker, 500 A.2d 483,485 (Pa. Super. 1985)(“Commonwealth v.
Timko, is of questionable continuing authority.”); Commonwealth v. Mickell, 598 A.2d 1003,1009 (Pa. Super. 1991)(“Based on this
turn of events, we opted to follow Belton, rather than Timko…”.); Commonwealth v. Shiflet, 636 A.2d 1169,1171 (Pa. Super.
1994)(“The law appears to be moving away from the earlier holding in Commonwealth v. Timko, 417 A.2d 620 (Pa. 1980), where
the Pennsylvania Supreme Court held that a warrantless search of luggage removed from a car was invalid where the defendant
was handcuffed, and the luggage was in exclusive control of the police at the time of the search. Importantly, however, this case
has never been expressly overruled.”).

The news of Timko’s death has been greatly exaggerated.10

In 1995, our state Supreme Court rejected the broad Belton rule in Commonwealth v. White, 669 A.2d 896 (Pa. 1995). Instead, the
Court clung to its Timko decision limiting the warrantless search of an automobile incident to an arrest to areas and clothing imme-
diately accessible to the person arrested. A year later, in Commonwealth v. Abdul-Salaam, 678 A.2d 342 (Pa. 1996), our state
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Supreme Court quoted the lasting legacy of Timko.

“Our Timko decision stands for the proposition that absent exigent circumstances, a warrantless search of personal
property in which a person has a reasonable expectation of privacy is not permissible.”

Id., at 352, n.13. Two years ago, in Arizona v. Gant, our U.S. Supreme Court “narrowed the scope of the search-incident-to-arrest
doctrine” originating in Belton. United States v. Shakir, 616 F.3d 315, 318 (3d Cir. 2010). Gant held that a search of a car incident
to arrest is permitted only in two situations: (1) when “it is reasonable to believe that evidence of the offense of arrest might be
found in the vehicle” or (2) “the arrestee is unsecured and within reaching distance of the passenger compartment at the time of
the search.” Gant,     U.S.     , 129 S.Ct. 1710, 1719, 173 L.Ed.2d 485 (2009). These three events inform this Court that Timko has
vitality and is part of the decisional matrix this Court employs in deciding the propriety of Det. Gault’s unscrewing the container’s
lid and looking inside.

Timko’s progeny has produced several cases and, to a certain extent, can be grouped. The group which this Court finds most
persuasive is that dealing with the search of a purse.

In Commonwealth v. Shiflet, 636 A.2d 1169, 1170 (Pa. Super. 1994), aff ’d, 670 A.2d 128 (Pa. 1996), the Superior Court found “the
search of Shiflet’s purse was not constitutionally sanctioned”. The Shiflet facts are rather pedestrian. Police stop a car. The driver
is asked to exit the car. Shiflet, one of two passengers in the car, was also asked to exit. When she leaves the car she takes her purse
with her and stands away from the vehicle while the driver and another passenger are arrested. Shiflet did not have a valid dri-
ver’s license so she could not drive the car. Id., at 1170. The state trooper offered her a ride back to the police barracks. She accept-
ed. The state trooper then grabbed her purse from under her arm and began to search inside. Inside the purse was a small leather
pouch. Thinking it may contain drug paraphernalia, the state trooper asked that it be opened. She complied and opened the pouch.
Inside was some marijuana and three pipes.

The government attempted to justify the search of the purse by extending the search incident to arrest exception to cover
Shiflet. “[T]he Commonwealth contends that the purse was only a few feet away from the car when it was searched, the search was
within a few minutes of two valid arrests, and DUI includes the use of a controlled substances as well as alcohol.”. Id., at 1170. The
Superior Court was not persuaded. “Shiflet had not been subject to arrest before her purse was seized, and was standing outside
of the vehicle with her purse when the search and seizure took place. We refuse to extend the search incident to arrest exception
to these circumstances.” Id., at 1171 (emphasis in original).

In Commonwealth v. Kendall, 649 A.2d 695 (Pa. Super 1994), the Superior Court reversed the trial court’s decision not to sup-
press evidence discovered in a purse. Ms. Kendall was stopped at a DUI checkpoint. After failing field sobriety tests, she was
arrested for DUI. Id., at 697. Before transporting her to a local hospital for blood tests, the state trooper testified that “he he
informed her that he would have to search her purse for weapons. The officer further testified that upon opening the purse, he saw
a package of cigarette rolling papers. Believing that the purse contained drugs, the officer continued to search the purse. He then
opened a small change purse located within the larger handbag and, inside a pocket of the change purse, discovered a baggie which
contained two marijuana roaches.” Id., at 698.

The Kendall court began by confirming that she was validly arrested for DUI and “this fact clearly permitted a search for evi-
dence relating to the DUI charge. [citation omitted]. Moreover, it is unreasonable to expect a police officer to place a suspect in
his squad car for transport to another site without first taking reasonable measures to insure that the suspect is unarmed. [citation
omitted]. On that basis, the officer’s search of the purse for weapons was justified.” Id., at 698. Now comes the critical point for
our purposes. After the officer in Kendall discovered “that the purse contained no weapons”, the Superior Court ruled there was
“no legitimate reason for the officer’s continued search of the purse and the opening of the change purse found therein.” Id.

The constitutional theories emanating from this aforementioned body of law support the Court’s decision. In Shiflet where the
non-arrested, passenger’s purse was searched, we are reminded of the limits of the search-incident-to arrest exception. In the pres-
ent matter, Sherman was not under arrest when Det. Gault unscrewed the container’s lid and searched inside. His arrest only came
after the contents were revealed. From Kendall, we learned the initial search of the purse was for weapons. When no weapons were
found, any additional search had to stop. Here, the initial seizure of the item weighing down Sherman’s sweatshirt pocket was for
weapons. When the container was recovered, Det. Gault knew it was not a weapon. No further search should have happened.

The Court recognizes that Timko, Shiflet and Kendall do not address the precise justification being advanced by the govern-
ment. This trilogy does not talk about plain view. However, they do discuss constitutional principles that inform the Court’s analy-
sis that Det. Gault’s unscrewing the lid, opening the container and looking inside was not constitutionally permissible. In addition,
this Court’s need to “borrow” from precedent and apply it to the instant matter is mandated by the government’s misunderstand-
ing of the plain view doctrine.

In Commonwealth v. Graham, 721 A.2d 1075 (Pa. 1998), our state Supreme Court stated:

“‘Plain view’ is perhaps better understood, therefore, not as an independent ‘exception’ to the warrant clause, but sim-
ply as an extension of whatever the prior justification for an officer’s ‘access to an object’ may be.

Therefore, under the Fourth Amendment, an officer may not seize contraband in plain view unless a prior justifica-
tion provided the officer lawful ‘right of access to the item’”

Id., at 1079. The Graham court referenced a New York Court of Appeals decision that is very much appropriate to this matter.

“[T] the plain view doctrine ‘establishes an exception to the requirement of a warrant not to search for an item, but
to seize it.” [citation omitted] [emphasis in original]. This artful distinction between search and seizure highlights the
principle that the plain view doctrine permits police officers to seize contraband that is in their purview if an inde-
pendent justification gives the officer a lawful right of access to the item, but cannot, on its own, justify an officer
extending his or her search for that item. [citations omitted].”

Id., at 1080.

In our matter, Det. Gault obtained the container in a lawful manner. He got consent to search Sherman’s outer clothing for
weapons. Almost immediately after recovering the container, he realized it was not a weapon. The government wants to use the
plain view doctrine to justify the next step in the process - the search of the container and the seizure of the heroin found inside.
This they cannot do. The unscrewing of the lid and opening the container exposed the heroin to plain view. That much is certain.
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However, there is no lawful right of access to the contents of the container. In summary, the plain view doctrine, the only justifica-
tion advanced by the government, does not save the evidence from being suppressed.

A separate order consistent with this opinion will be entered.

BY THE COURT:
/s/Williams, III, J.

1 His motion makes other assertions but they all have their roots in reasonable suspicion.
2 Mulberry Way is not a very wide street and, to many people, is referred to as an alleyway.
3 The cross examination of Gault began with two impeachment efforts. Neither (going back and forth in the alleyway, nor hands in
pocket) were persuasive.
4 The Court notes the lack of alternative theories from the government such as a Terry frisk or a search incident to arrest. By men-
tioning these other potential theories, the reader should not conclude there would be merit to either of them had they been pre-
sented. Recognizing their absence is just a means to emphasize the only justification being presented for the seizure is “plain
view”.
5 The Court is not certain if the government’s reference to the “object seized” is the container itself or the heroin found inside the
container. Given the government’s comment that “he was able to lawfully seize the object itself and its contents”, Commonwealth’s
Proposed Findings of Fact, Conclusions of Law, pg. 9, the Court will review the plain view doctrine as to both events – the seizure
of the container and then the search of that container.
6 994 A.2d 1096 *19 (“In the present case, Powell submitted no evidence at the suppression hearing to demonstrate that he had any
privacy interest in the trunk of the vehicle in which he was a passenger. According to the Commonwealth’s evidence, the Honda
was registered to a third person, Solomon was operating it, and Powell had no connection to the vehicle whatsoever. Given these
circumstances, the suppression court erred in granting Powell’s suppression motion.”).
7 The phrase “man bag” comes to mind. The Urban Dictionary defines “man bag” as a purse or any other kind of bag carried by a
man, www.urbandictionary.com/define.
8 “Valise” is a small piece of luggage that can be carried by hand. See, dictionary.reference.com/browse/valise.
9 Because of the obvious differences between the present facts and Timko, the Court will not engage in any analysis of arguments
2, 3 and 4 as they have no application whatsoever to the present matter.
10 The Court acknowledges Mark Twain as the author of the phrase, “The reports of my death are greatly exaggerated”.

Commonwealth of Pennsylvania v.
Charles Eric Clemons

Sufficiency—Sentencing (Mandatory)—Merger—Self-defense

No. CC 200914363. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Sasinoski, J.—June 8, 2011.

OPINION
The defendant, Charles Eric Clemons, was charged at No. 200914363 with the following offenses: counts 1 and 2, Aggravated

Assault;1 counts 3 and 4, Ethnic Intimidation;2 counts 5 and 6, Aggravated Assault with a Deadly Weapon;3 count 7, Terroristic
Threats;4 counts 8 and 9, Recklessly Endangering Another Person;5 and one summary offense, Public Intoxication.6 The defendant
was not guilty at counts 1 and 2, and guilty of the remaining charges after a non-jury trial. A pre-sentence investigation was
ordered, and the defendant was subsequently sentenced on May 5, 2010. The defendant was sentenced as follows: count 3 (Ethnic
Intimidation) a prison term of five to ten years; count 4 (Ethnic Intimidation) a prison term of five to ten years, concurrent with
count 3; count 5 (Aggravated Assault) a prison term of four to eight years, concurrent with count 4; count 6 (Aggravated Assault)
a prison term of four to eight years; concurrent with count 5; count 8 (Recklessly Endangerment) a prison term of one to two years
to be served consecutive to count 6; count 9 (Reckless Endangerment) a prison term of one to two years concurrent with count 8.
No further penalty was imposed at count 7 (Terroristic Threats) or the summary offense (Public Intoxication). An aggregate sen-
tence of six to twelve years imprisonment was imposed. A timely post-sentence motion was filed on May 12, 2010 and denied by
Order of Court filed on May 19, 2010. A Notice of Appeal was filed on June 11, 2010, and defendant was ordered to file a Concise
Statement within twenty-one days of receipt of all transcripts. On March 14, 2011, a timely Concise Statement was filed raising the
following issues:

1. Mr. Clemons received an illegal sentence which must be overturned. Specifically, the sentences of one to two years
of incarceration on both Reckless Endangerment convictions (Counts eight and nine) were illegal. Mr. Clemons was
sentenced for Reckless Endangerment of Cameron Ashe and Frank Richardson. The sentences on the Reckless
Endangerment convictions (counts eight and nine) should have merged with the sentences on the Aggravated Assault
convictions (counts five and six). Therefore, the imposition of separate punishments for the Reckless Endangerment
and Aggravated Assault convictions improperly violated the merger doctrine and the double jeopardy clause, making
the sentence illegal.

2. The evidence was insufficient as a matter of law to sustain Mr. Clemons’ convictions on the counts of Aggravated
Assault, Reckless Endangerment, Terroristic Threats, or Ethnic Intimidation since the Commonwealth did not meet
its burden of demonstrating beyond a reasonable doubt that Mr. Clemons failed to act in self-defense. Mr. Clemons left
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the bar after a verbal altercation with Shawn Richardson, Frank Richardson and Cameron Ashe, and these three com-
plainants left soon thereafter. Shawn Richardson approached Mr. Clemons in a face-to-face confrontation after leav-
ing the bar, which Frank Richardson approached Mr. Clemons from the side. Cameron Ashe also approached Mr.
Clemons at the same time that Shawn Richardson and Frank Richardson approached him. In response to the three
men approaching him, Mr. Clemons pulled out a knife. Mr. Clemons believed he was in danger when these three men
approached him and he believed force was necessary in order to protect himself.

3. The evidence was insufficient to prove beyond a reasonable doubt that Mr. Clemons was guilty of Ethnic
Intimidation of either Frank Richardson or Cameron Ashe. The evidence did not show that Mr. Clemons’ words and
actions had an origin of malicious intent motivated by hatred toward race, color or national origin. Mr. Clemons’ words
and actions were the product of circumstances unrelated to the complainants’ ethnicity. Rather, his words and actions
were motivated by anger and fear caused by an misunderstanding that occurred in a bar and exacerbated when the
three complainants approached Mr. Clemons after they all left the bar. As such, the evidence was not sufficient to con-
vict Mr. Clemons of Ethnic Intimidation.

Evidence adduced at trial established that on the evening of August 16, 2009, the defendant, Charles Eric Clemons, was a cus-
tomer at Ann’s Bar, in Bethel Park, Pennsylvania. The bartender, Amanda Kortz, testified that the defendant began making racial
slurs after observing three other customers, whom she identified as Frank, Clammy and Shawn enter the bar. (N.T., p. 10)7

Defendant, upon seeing the three African American men, remarked “Is this a n - - bar that we have going on here?” Ms. Kortz cau-
tioned defendant, asking him to please not say those things, and advised him that he would be asked to leave if it continued.
Subsequently, she overheard defendant continuing with the slurs to the customer sitting next to him, and the defendant was asked
to leave. The defendant was angry, slammed the door and went into a parking lot. (N.T., p. 12) Ms. Kortz testified the defendant
had five beers and ate a sandwich during the time she was tending bar that evening. Another patron, Chad Headley, testified that
he just happened to be sitting next to the defendant that evening. When the three black gentlemen walked into the bar he over-
heard the defendant say “I believe this isn’t a n - - bar.” (N.T., p. 17) Defendant also said “I’ll kill these f - - ing n - - s.” (N.T., p. 18)
Mr. Headley testified that the defendant continued shouting at the three men, using the “N word”, intending to be heard. (N.T., p.
19) After being asked to leave the bar, Mr. Headley testified “The guy just went crazy. He just he was screaming. He just looked
enraged.” (N.T., p. 20)

Shawn Richardson testified that he went to Ann’s Bar that evening to say good bye to a couple of friends. Originally, from Bethel
Park, he was in town for a family reunion and grandparents’ anniversary, and was returning to his home in Hilton Head, South
Carolina the next day. He was accompanied by two cousins, Cameron Ashe and Wes (Frank) Richardson. These men were the
object of the defendant’s racial slurs. After a short visit, Shawn Richardson left with his cousins and in the parking lot he heard
noises and “n - - this and “n - - that” Mr. Richardson asked “buddy are you all right?” The defendant, was waiting in the parking
lot and said “I’m from down south. I don’t like you people.” He continued “I don’t like your people” and then stated “I don’t like
n- - s.” ( N.T., p. 25) The defendant went into his pocket and pulled out a knife. The defendant said “I’m going to stab me a n - -
tonight,” or “kill me a n - -.” Wes (Frank) Richardson tried to slap the knife from the defendant’s hand, and the defendant then pro-
ceeded to chase Wes Richardson around the parking lot with the knife. Cameron Ashe tried to disarm the defendant by throwing
the defendant’s bicycle at him, unsuccessfully. (N.T., p. 53) Mr. Ashe mistakenly thought he disarmed the defendant after hearing
a pair of sunglasses fall to the ground. He reached what he believed was the knife, turned around and saw the defendant standing
in front of him with the knife. The defendant then sliced Mr. Ashe across the face, stabbing him in the temple and across his eye
and nose on the right side of his face. (N.T. p. 54) Mr. Ashe was treated at St. Clair Hospital later that evening.

Donald Brown, a patron at the bar, testified that he observed the bartender ask the defendant to leave the bar. After observing
the Richardsons and Mr. Ashe leave the bar, Mr. Brown and his girlfriend, Jodie, went outside to see if everything was alright. He
observed a crowd gathering in the lot and heard Shawn Richardson yell “watch he has a knife”. He also observed Cameron
Richardson with a bloody face. Mr. Brown approached the defendant and succeeded in having the defendant surrender the knife.
(N.T. p. 62) The defendant attempted to leave the scene, and he was restrained with the help of Shawn Richardson. The defendant
took a swing at Mr. Richardson, but missed. The defendant, after being separated by Mr. Brown, attempted to flee and fell in the
middle of the street. To ensure the defendant’s safety, Wes Richardson moved him to the side of the street and Bethel Park Police
arrived shortly afterward. (N.T. pp. 44-45)

Bethel Park Police Officer Andrew Volchko testified that on his arrival, Mr. Brown handed over the knife he had recovered
from the defendant. The group of people at the scene relayed to Officer Volchko that Mr. Ashe had been cut by the defendant. The
defendant was intoxicated and ranting uncontrollably. Defendant refused to stop this behavior even after being taken into cus-
tody. (N.T. p. 68-70) The defendant told police that “he hates these n - - s, these n - - s are the f - - ing problem, and that he hated
these f - ing n - -s.”

Defendant initially claims that the sentences imposed for Reckless Endangerment (Counts 8 and 9) should have merged with
the sentences imposed at the Aggravated Assault counts (Counts 5 and 6), and therefore, the sentence was illegal. Section 9765 of
the Judicial Code provides:

“No crimes shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the
statutory elements of one offense are included in the statutory elements of the other offense. Where crimes merge for
sentencing purposes, the court may sentence the defendant only on the higher graded offense.” 42 Pa.C.S. §9765

Quite simply, the charge did not arise from a single criminal act, based on the facts of this case. Instead, they arose from an
ongoing series of separate criminal acts beginning with racial slurs directed at separate victims inside the bar which continued
outside in the parking lot. It then escalated to the defendant threatening the victims with a deadly weapon and subsequently chas-
ing one of them through the parking lot that night. Finally, it resulted in the defendant confronting one of the victims with the knife
and slashing him across the face. The facts of this case do not lend themselves to characterization as “one criminal act.” The defen-
dant did not stop his criminal behavior even after police had taken him into custody, by continuing to spew his hateful, racial slurs
uncontrollably in the presence of police. Additionally, the offense of Aggravated Assault with a Deadly Weapon requires an addi-
tional, different element, namely possession of a deadly weapon, that is not required to establish the crime of Recklessly
Endangering Another Person. Consistent with the Superior Court holding Commonwealth v. Ousley,     A.3d     , 2011 WL 1834453
(Pa. Super. 2011) (filed 5/13/11), defendant was properly sentenced for his separate, criminal acts, and merger of sentences for
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Recklessly Endangering Another Person and Aggravated Assault with a Deadly Weapon was not required.
The defendant next argues that the evidence was insufficient to sustain defendant’s convictions, since the Commonwealth did

not meet its burden of demonstrating beyond a reasonable doubt that Mr. Clemons failed to act in self-defense. The record belies
defense counsel’s averment that a verbal altercation took place in the bar between the defendant and the victims. Even the defen-
dant, who testified in his defense, never testified about an altercation in the bar. (N.T. pp. 79-80) To the contrary, it was the defen-
dant who repeatedly made racial slurs and threats toward the victims and was the aggressor during the evening. The Court found
the defendant’s testimony that he was attacked by the victims to be wholly incredible and unconvincing. The defendant waited in
the parking lot for the victims, produced a knife and said “I’m going to stab, or kill me a n - - tonight.” The Court found the testi-
mony of Ms. Kortz, Mr. Headley, Mr. Brown, Officer Volchko and the victims to be credible. The Commonwealth disproved beyond
a reasonable doubt defendant’s claim of self defense.

Finally, defense counsel avers the evidence was insufficient to convict her client of ethnic intimidation. The ugly reality of
defendant’s conduct, replete with threats and racial slurs throughout the night in question, established beyond a reasonable doubt
that his words and actions originated in his hatred and malicious intent based upon the victims’ race. This claim is likewise with-
out merit.

For these reasons, the judgment of sentence should be affirmed.

1 18 Pa.C.S. §2702(a)(1).
2 18 Pa.C.S. §2710.
3 18 Pa.C.S. §2702(a)(4).
4 18 Pa.C.S. §2706(a)(1).
5 18 Pa.C.S. §2705.
6 18 Pa.C.S. §5505.
7 N.T. refers to notes of trial transcript dated February 11-12, 2011.
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Christopher M. Lang, Executor of the Estate of Richard E. Lang v.
Robinson Township Zoning Hearing Board, Lamar Advertising Company,

and Robinson Township Board of Commissioners
Variances—Conditional Use—Billboards

No. S.A. 07-000794, S.A. 08-000787, S.A. 09-000572. Consolidated at S.A. 09-000572. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.
James, J.—June 9, 2011.

OPINION
This appeal arises from the decision of the Robinson Township Zoning Hearing Board dealing with a proposed LED billboard

at 5320 Steubenville Pike, Robinson Township, Pennsylvania. The Property is in the Township’s C-2 zoning district and located
adjacent to property owned by Appellant, the Estate of Richard E. Lang (“Lang”). Billboards are permitted as a conditional use.
Intervenor Lamar Advertising Company (“Lamar”) filed a conditional use Application on March 7, 2007 to construct a free stand-
ing LED billboard. Following a hearing, the Robinson Township Board of Commissioners (“Commissioners”) approved the
Application. Lang appealed the approval to this Court alleging that the billboard violated the Township’s zoning ordinance and did
not satisfy the criteria for a conditional use. On November 27, 2007, this Court remanded the matter to the Commissioners to iden-
tify the deficiencies in Lamar’s proposal. On June 9, 2008, the Commissioners again approved Lamar’s conditional use. However,
they also determined that Lamar needed to apply for variances. Lang again appealed the Commissioners’ decision to this Court.
On September 10, 2008, this Court decided to give Lamar an opportunity to apply for variances. Lamar applied to the Township
Zoning Hearing Board (“Board”) for variances and ordinance interpretations to permit installation of the billboard. Following a
hearing on April 23, 2009, the Board approved Lamar’s requested variances and ordinance interpretations and Lang appealed. This
Court consolidated the conditional use appeals and Lang’s appeal to the Board. This Court entered an order granting Lang’s appeal
from the Board’s decision and vacating the variances. The parties jointly moved for reconsideration of that Order and this Court
vacated it. On March 16, 2010, this Court filed an opinion and order reversing the Commissioners’ decision granting the condition-
al use because they failed to meet the necessary criteria. Lamar appealed that decision to the Commonwealth Court claiming that
this Court erred in reversing the Commissioners’ decision which approved Lamar’s conditional use Application. The
Commonwealth Court concluded that this Court’s March 16, 2010 order did not resolve all of the issues raised in the appeals and
therefore remanded the case to this Court.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

To establish entitlement to a variance, an Appellant must prove the following:

1) the zoning ordinance imposes unnecessary hardship resulting from the unique physical characteristics of the proper-
ty, as distinguished from the impact of the zoning regulation on the entire district;

2) the alleged hardship is not self inflicted;

3) the requested variance will not destroy the character of the neighborhood nor be detrimental to public welfare.

Id. 462 A.2d at 640.

An applicant’s burden is a heavy one and a variance should be granted sparingly and only under exceptional circumstances.
Appeal of Lester M. Prange, Inc., 647 A.2d 279, 283 (Pa. Cmwlth. 1994). To establish unnecessary hardship, the applicant must
demonstrate that due to the physical characteristics, the property cannot be used for the permitted purpose or could only conform
to such purpose at a prohibitive expense, or that the property has either no value or only a distress value for any permitted pur-
pose. Davis v. Zoning Board of Adjustment, 468 A.2d 1183, 1185 (Pa. Cmwlth. 1983).

A review of the record below indicates no evidence to support the grant of the variances. No economic, engineering, architec-
tural or other evidence was presented to demonstrate that the property could not be developed without the requested variances.
In fact, the record indicates that the variances were sought to increase the revenue that Lamar can collect by maximizing the expo-
sure of the proposed billboard. The desire for more profits is not an economic hardship satisfying the requirements for a zoning
variance. In re Pierorazio, 419 A.2d 221, 222 (Pa. Cmwlth. 1980).

Appellant cites Hertzberg v. Zoning Hearing Board of Adjustment, 721 A.2d 43 (Pa. 1998) to justify the Board’s decision to grant
two variances:

a) A dimensional variance from the sign size requirement in Sections 2305A(C)(2) and 2305A(C)(2)(c), to permit the LED
Board to have a gross surface area of 260.61 square feet and a sign face of 11'4.5" height by 22'10" length.

b) A variance from the hours of “display lighting” in Section 2305A(c)(3)(k), to permit the LED Board to operate 24 hours
a day.

In Hertzberg, the Court held that the court may consider multiple factors, including the economic detriment to the applicant,
when determining whether the applicant demonstrated unnecessary hardship. Id. 721 A.2d at 50. However, the Court has denied
the granting of a dimensional variance when an applicant attempts to claim an unnecessary hardship to increase the size of a
billboard over township zoning ordinances. Society Created to Reduce Urban Blight v. Zoning Board of Adjustment, 771 A.2d
874, 878 (Pa. Cmwlth. 2001). In that case, the Court held that, even using the Hertzberg standard, a variance cannot be granted,
that almost doubles the size of a billboard over the size requirement in a zoning ordinance, merely because the applicant seeks
to maximize exposure and visibility. The Board’s grant of a variance so that Lamar can operate the LED billboard for twenty-
four hours a day, in violation of the zoning ordinance, is also an abuse of discretion. See Robinson Township Zoning Ordinance
§2305A(c)(3)(k) which states that display lighting is prohibited between 12:00 midnight and 5:00 a.m. The Board’s finding that
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the township ordinance had not kept pace with technological advancements was not enough to warrant the granting of a vari-
ance. The Court has not found a valid authority for re-interpreting ordinances to save the time and trouble amending the ordi-
nance. The Board erred in granting a variance simply because the current ordinance did not take into account the prospect of
LED billboards.

Lang also claims that Lamar’s conditional use application should be denied because they did not meet the specific criteria for
the billboard use. In this case, Lamar has the burden of proving that the proposed use is a type permitted by conditional use and
that the proposed use complies with the requirements in the ordinance. Appeal of Baird, 537 A.2d 976, 977 (Pa. Cmwlth. 1988).
Lamar alleges that the billboard met all of the requirements set forth in the ordinance. However, Lamar did not meet the criteria
regarding the property lines, setbacks, size of the billboard or lighting. If they had, then the burden would shift to those protest-
ing the use to prove that it will have an adverse effect on the general public. Shamah v. Hellam Township Zoning Hearing Board,
648 A.2d 1299, 1303 (Pa. Cmwlth. 1994). When dealing with the granting or denial of a conditional use, the protestors must show
with “a high degree of probability” that the proposed use will “pose a substantial threat.” Bray v. Zoning Board of Adjustment, 410
A.2d 909, 914 (Pa. Cmwlth. 1980). In this case however, Lamar has failed to establish compliance with the specific objective
requirements set forth in the ordinance and there is no need to address the shifted burden. The Commissioners erred when they
granted Lamar’s conditional use approval because Lamar failed to satisfy as many as 14 specific criteria of the ordinance neces-
sary for the grant of a conditional use.

Based upon the foregoing Opinion, Lang’s appeal was sustained, the variances granted below were vacated and the granting of
the conditional use is reversed.

ORDER OF COURT
AND NOW, this 10th day of June, 2011, based upon the foregoing Opinion, Lang’s appeal was sustained, the variances granted

below were vacated and the granting of the conditional use is reversed.

BY THE COURT:
/s/James, J.

Faith Bible Baptist Church of Wilkins Township v.
The Zoning Hearing Board of Wilkins Township

Special Exception—Traffic Congestion/Parking—Natural Expansion

No. S.A. 10-1271. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 10, 2011.

OPINION
This appeal arises from the decision of the Wilkins Township Zoning Hearing Board (“Board”) dealing with property owned by

the Appellant Faith Bible Baptist Church (“FBBC”) located at 150 Curry Avenue, Wilkins Township, Allegheny County, PA. The
property is zoned R-2 Residential Zoning District. The Appellant, FBBC, has owned the property since 1981. FBBC also owns and
operates a Christian school at a separate location, 801 Thompson Street, Wilkins Township, PA. FBBC has a pending sales agree-
ment to sell the Thompson Street property and has filed for a special exception based on §173-22D of the Wilkins Township Zoning
Ordinance in order to relocate the school to the church property on Curry Avenue. The relocation would involve the construction
of a one-story, 4,000 square-foot structure in order to house and operate the school. The Board denied the request for a special
exception. It is from that decision that FBBC appeals.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d
637 (Pa. 1983).

The Board correctly denied Appellant’s request for a special exception. Section 173-22D(5) of the Wilkins Township Codified
Book of Ordinances states that “the proposed use shall organize vehicular access and parking to minimize traffic congestion in
the neighborhood.” Additionally, section 173-22 D(2) states that “the proposed use shall not involve any element or cause any
condition that may be dangerous, injurious or noxious to any property or persons and shall comply with the performance stan-
dards of §173-50.” The relevant performance standards of section 173-50 include Noise (C), Vibrations (D), Odors (E), and Air
Pollution (F).

Here, it was determined that granting the exception would require an additional 44 vehicular trips each day of operation on a
narrow neighborhood street. Additionally, citing their experience with the current traffic conditions, several citizens testified in
opposition to the special exception. They voiced their objection to an increase in congestion on the narrow streets, noise and fumes.
The Board found their testimony to be credible and determined that “[t]he greatly increased traffic on a narrow street would decid-
edly impact, negatively, on the residents.”

Our Supreme Court has provided guidance to evaluate traffic concerns in the context of a special exception in Appeal of O’Hara,
131 A.2d 587, 596 (Pa. 1957) (a case also involving a church wishing to build a school). In that case the Court stated that in order
to refuse a special exception “the anticipated increase in traffic must be of such character that it bears substantial relation to the
health and safety of the community.” Id. at 596. It must be shown with a “high degree of probability that the proposed use will “pose
a substantial threat” to the public welfare. Bray v. Zoning Board of Adjustment, 410 A.2d 909, 914 (Pa. Cmwlth. 1980); Pennsy
Supply, Inc. v. Zoning Hearing Board, 987 A.2d 1243, 1250 (Pa. Cmwlth. 2009). This high probability that a proposed use will pose
a substantial threat “must be greater than what is normally expected from that type of use.” Blancett-Maddock v. City of Pittsburgh
Zoning Board of Adjustment, 6 A.3d 595, 600 (Pa. Cmwlth. 2009) citing Sunnyside Up Corporation v. City of Lancaster Zoning
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Hearing Board, 739 A.2d 644, 650 (Pa. Cmwlth. 1999).
Here, the Board’s finding of a negative impact upon the residents establishes a high degree of probability that the increase in

traffic would pose a substantial detriment to the health and safety of the community. This detriment would be greater than what
is normally expected from the current use of the property and is therefore sufficient to uphold the Board’s denial of a special
exception.

FBBC also contends that the construction of a school is a natural expansion of a church use. Again, the Board did not err
when it denied the special exception, notwithstanding the ruling in Appeal of O’Hara, supra. In that case, the Appellant,
Archbishop O’Hara, sought to use vacant land for the construction and operation of a school. Id. at 589. Here, the land is already
being used as a church and FBBC wished to alter the use to include the addition of a school. The use of property for church pur-
poses and the use of property for school purposes are different. A church functions as a place for worship while a school func-
tions as an educational institution. The operation of a school is not an expansion of an existing church use nor is a school a nat-
ural expansion of church business. Therefore, the proposed expansion is not necessary to enable the reasonable use of the
Property as a church.

Based on the foregoing Opinion, the decision of the Board is affirmed and the Appellant’s appeal is dismissed.

ORDER OF COURT
AND NOW, this 10th day of June, 2011, based on the foregoing Opinion, the decision of the Board is affirmed and the Appellant’s

appeal is dismissed.

BY THE COURT:
/s/James, J.

Marciana Rossi, et al. v.
Zoning Board of Adjustment of the City of Pittsburgh,

City of Pittsburgh, and Amy D. Lathers
Zoning—Non-Conforming Use—Burden of Proof—Rules of Procedure

No. SA 10-001243. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 21, 2011.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment dealing with Property located at 2901

Lanpark Street, currently in a H (Hillside) Zoning District in the Sheraden neighborhood in the City of Pittsburgh, owned by
Intervenors Thomas J. Michael and Amy D. Lathers. Appellants (except for Carl Sutter) are residents of the City of Pittsburgh and
live in close proximity to the Subject Property. In 2005, the zoning classification was changed from R2 (two-family residential) to
H. Two-family dwellings are not permitted in H districts. In 2009, the Board denied Intervenors’ request for a variance to use the
structure as a two-family dwelling. On appeal, this Court remanded the case to the Board to conduct a de novo hearing so
Intervenors could produce evidence of a legal pre-existing nonconforming use as a two-family dwelling. On October 22, 2010, the
Board decided that the structure was a legal nonconforming use and a variance was unnecessary. It is from that decision that the
Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board properly found that there was a prior nonconforming use at the Property. To establish the existence of a prior non-
conforming use, a property owner must introduce evidence to show that “the subject land was devoted to such use at the time the
zoning ordinance was enacted.” R.K. Kibblehouse Quarries v. Malborough Township Zoning Hearing Board, 630 A.2d 937, 941 (Pa.
Cmwlth. 1993). They concluded that the Property had been in use as a two-family dwelling before the current H zoning classifica-
tion was enacted in 2005. Several Appellants presented testimony that they believed the Property was used a single-family dwelling
and that the Intervenors’ alleged hardship is self-inflicted. They explained that the previous owner made the changes to the
dwelling. Marciana Rossi, Founder and President of the West Side United Community Development Council and a neighborhood
resident for 60 years, testified that she never saw the Property used a two-family dwelling. Carl Suter, representing the
Neighborhood Restoration Committee, testified that although he has no personal knowledge of who has lived in the dwelling for
the past twenty years, the Property has always been used as a single-family dwelling. Kim O’Toole, representing the Sheraden
Community Council and Councilwoman Smith’s Office, argued that a two-family dwelling is contrary to the public interest in that
neighborhood.

Intervenors presented evidence that when they purchased the Property it had been divided into two separate and distinct units.
The Board found that the Property was advertised and purchased under the representation from the previous owner that it was a
two-family dwelling. They explained that even though there is a single utility meter on the Property, each unit had its own living
space along with a kitchen and bathroom. The Board considered photographs showing worn and outdated fixtures in the home
which provided evidence that the division of the structure took place long before the zoning change occurred. Therefore, the Board
determined that Intervenors met their burden of proving that the Property was legally used as a two-unit structure prior to rezon-
ing in 2005.

The Board properly followed its Rules of Procedure in issuing its Decision. Appellants claim that the Board’s decision is invalid
and must be vacated because it violates the Rules of Procedure adopted by the Board. They allege that the Board erred in issuing
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its decision because Board member Wrenna Watson did not attend the hearing or review the transcript but still participated in the
decision.

Rules 303 and 304 apply to meetings where there is less than perfect attendance of Board members. On August 5, 2010, the
Board heard a de novo hearing on whether the structure was a legal nonconforming two-family dwelling. Board members Kirk
Burkley and Manoj Jegasothy were both present at the hearing. Rule 303 provides:

At all meetings and hearings of the Board, two (2) Members shall constitute a quorum. Subject to recusal, any mem-
ber who was not present at the hearing may participate in the decision and opinion in any case after review of the
record and consultation with the members who were present.

Rule 304 permits the absent members to participate as long as they review the record and consult with the voting Board members.
Rule 304 states:

If illness, disability, absence or recusal for conflict of interest reduces the hearing attendance to one (1) Member, that
Member shall conduct a full and proper hearing. After a hearing has been conducted, any Member who is eligible to
vote, whether or not attending such meeting shall vote after review of the existing record and transcript if available,
and upon consultation with such other Members who are eligible to vote.

Furthermore, Rule 202 states that in absence of a transcript, the notes and exhibits presented will be adequate for the Board to
render its decision. In this case, Board members Kirk Burkley and Manoj Jegasothy were both present and participated in the deci-
sion. Board member Wrenna Watson did not attend the hearing but participated in the decision pursuant to the Board’s Rules of
Procedure. Both Kirk Burkley and Wrenna Watson found that the facts demonstrated that the two-family dwelling was a legal non-
conforming use. Manoj Jegasothy dissented. Wrenna Watson signed the decision with the notation, “upon review of the record.”
Appellants allege that Wrenna Watson did not review the transcript and therefore the Board’s decision in invalid. However, she
was not required to review the transcript under Rule 202. Therefore, the Board followed its Rules of Procedure and did not err in
its decision.

Therefore, based upon the foregoing, Intervenors Thomas J. Michael and Amy D. Lathers are entitled to maintain the Property
as a legal nonconforming two-family dwelling and are not required to obtain a variance.

ORDER OF COURT
AND NOW, this 21st day of July, 2011, based upon the foregoing Opinion, Intervenors Thomas J. Michael and Amy D. Lathers

are entitled to maintain the Property as a legal nonconforming two-family dwelling.

BY THE COURT:
/s/James, J.

Stanton Heights Community Organization, et al. v.
Zoning Board of Adjustment of the City of Pittsburgh,

and The Neighborhood Academy
Zoning—General—Planning Commission Approval—Jurisdiction—Timeliness of Appeal

No. S.A. 10-00780, S.A. 10-00906. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 21, 2011.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Zoning Board”) which held

that it did not have the jurisdiction to hear an appeal filed on April 14, 2010 by the Stanton Heights Community Organization
(“Appellants”). This appeal challenged an approval granted by the Planning Commission of the City of Pittsburgh (“Planning
Commission”) who, one year earlier, authorized the Intervenor-Property Owner, The Neighborhood Academy, to construct a school
and athletic facility on its property in the Stanton Heights Neighborhood of the City of Pittsburgh.

On April 14, 2009, the Planning Commission approved The Neighborhood Academy’s request for a revision to the previously
approved Stanton Heights Park Plan to permit the use of the property for school purposes. The Planning Commission’s approval
was subject to two conditions:

1. The applicant shall submit a revised traffic plan addressing the City Traffic Engineers comments, and shall meet
any final conditions resulting of final review prior to issuance of an occupancy permit.

2. Final plans and elevations be reviewed and approved by the Zoning Administrator prior to issuance of an occu-
pancy permit.

Following the Planning Commission’s decision, the Appellants did not file an appeal with any court or tribunal. On March 17,
2010, the Zoning Administrator of the City of Pittsburgh advised The Neighborhood Academy that she had approved the final con-
struction drawings and that the City Traffic Engineer had approved the revised traffic plan, consistent with the Planning
Commission’s previous decision. The Appellants subsequently filed a protest appeal to the Zoning Board challenging the Planning
Commission’s approval. The Zoning Board dismissed the Appellants’ appeal for lack of jurisdiction.

First, The Zoning Board lacks the authority to hear this form of appeal. According to Section 923.02B of the Zoning Code, the
Zoning Board has the power to review actions where there is an alleged error in the administration of the Code. Nothing in the
Zoning Code sets forth powers allowing the Zoning Board to review questions regarding review of an applicant’s final plans. Here,
this appeal does not allege error in the administration of the Code, but rather, it challenges the substance of the Planning
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Commission’s original decision. The Zoning Administrator’s letter was ministerial and simply confirmed that the two conditions
set out by the Planning Commission were met. 1204 Corporation v. The Joint Zoning Hearing Board, 559 A.2d 1007, 1010 (Pa.
Cmwlth. 1989). The Zoning Administrator was a confirming body, whereas the final plan was substantively approved by the
Planning Commission on April 14, 2010. Section 923.02B does not grant the Zoning Board the authority to review this appeal which
substantively challenges the decision of the Planning Commission and is an impermissible collateral attack on matters approved
a year earlier. Id. at 1010.

Second, according to the Zoning Code, an appeal of a decision made by the Planning Commission must be brought before the
Court of Common Pleas in a timely manner. Section 923.01 D of the Zoning Code states that “any party aggrieved by a decision
of the Planning Commission may, within 30 days, appeal the decision to the Court of Common Pleas.” Here, the Planning
Commission was the approving authority for the plan and the Court of Common Pleas was the proper forum for appeal of a deci-
sion by the Planning Commission. See, e.g., Kline, et al. v. Council of the City of Pittsburgh, 643 A.2d 1107, 1115 (Pa. Cmwlth.
1994); North Point Breeze Coalition v. City of Pittsburgh, 431 A.2d 398 (Pa. Cmwlth. 1981). Even if the Zoning Board were the
proper forum for this appeal, it would still be untimely because it substantively attacks the decision of the Planning Commission,
which occurred more than one year before this appeal, and violates the thirty day limit placed on Zoning Board appeals in
Section 923.02 of the Zoning Code. See, e.g., Berger and Montague v. Philadelphia Historical Commission, 898 A.2d 1, 4 (Pa.
Cmwlth. 2006). The Appellants did not appeal the decision of the Zoning Commission within the 30 day time limit. This appeal
is untimely.

Based on the foregoing, the decision of the Zoning Board is affirmed and the Appellants’ appeal is dismissed.

ORDER OF COURT
AND NOW, this 21st day of July, 2011, based on the foregoing, the decision of the Zoning Board is affirmed and the Appellants’

appeal is dismissed.

BY THE COURT:
/s/James, J.

Arthur D. Tarquinio v.
Zoning Hearing Board of Moon Township, PA v.

Moon Township, Richard V. Sica,
and Robert Capwell

Zoning—General—Rezoning Ordinance—Ripe for Adjudication—Spot Zoning

No. S.A. 11-000289. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 21, 2011.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of Moon Township (“Board”) concerning the substantive

validity of Ordinance No. 632 (“Ordinance”) of the Moon Township Zoning Ordinance. The Ordinance rezoned property located at
1521 Coraopolis Heights Road from R-1A (Low Density Residential) to C-1 (Neighborhood Commercial). The property is owned
by Arthur D. Tarquinio (“Appellant”) and is situated at the northeastern quadrant of the intersection of Coraopolis Heights Road
and Beaver Grade Road. The remaining quadrants of the intersection are zoned C-1 and BP (Business Park). Appellant intends to
use the property as an assisted living facility.

On September 2, 2010, Richard Sica and Robert Capwell (“Objectors”) filed a challenge with the Board regarding the substan-
tive validity of the Ordinance. On October 12, 2010, Appellant and intervenor Moon Township filed a Motion to Quash the Appeal
(“Motion”). The Motion alleged that the controversy was not ripe for adjudication since Appellant had not sought a building per-
mit or any other form of approval. On March 10, 2011, the Board rendered a decision determining that it had jurisdiction to con-
sider the appeal. They also concluded that the Ordinance constituted invalid spot zoning. It is from that decision that the instant
appeal is taken.

The Board lacks jurisdiction to hear Objectors’ appeal because it is not ripe for adjudication. The Commonwealth Court has
held that a controversy is not ripe for litigation until a landowner attempts to take advantage of a legislative act of rezoning by
applying for a building permit or otherwise using or developing the property consistent with the amended zoning. City of
Hermitage v. Zoning Hearing Board of the City of Hermitage, 613 A.2d 612, 613 (Pa. Cmwlth. 1992), appeal denied 621 A.2d 582
(1993); Association of Concerned Citizens of Butler Valley v. Butler Township Board of Supervisors, 580 A.2d 470, 471 (Pa.
Cmwlth. 1990). These cases are based upon the legal principle that courts have no power to interfere in the legislative process,
and a legislative determination is not subject to judicial review until an actual controversy exists. In both City of Hermitage and
Concerned Citizens, as in the instant case, there was no actual controversy ripe for litigation because no adjudicatory action had
been taken pursuant to the challenged ordinance prior to the filing of the appeal. The Ordinance was adopted on August 4, 2010.
The Appellant did not seek a building permit or any other form of development approval at any time between August 4, 2010 and
June 22, 2011.

The Pennsylvania Supreme Court has stated:

On many occasions, this Court has stated that questions as to the validity or constitutionality of an enactment will not
be decided in vacuo, but only after it has been actually applied to a litigant. Roeder v. Borough Council of Boro. Of
Hatfield, 266 A.2d 691, 695 (Pa. 1970).

Section 916.1(b) of the MPC provides:
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Persons aggrieved by a use or development permitted on the land of another by an ordinance or map, or any provi-
sion thereof, who desires to challenge its validity on substantive grounds shall first submit their challenge to the zon-
ing hearing board for a decision thereon under Section 909.1 (a)(1).

Therefore, in the instant case, the appeal was not ripe for adjudication because land development was not “permitted” by the
issuance of a building permit or any other development approval. Sharp v. Zoning Hearing Board of the Township of Radnor, 628
A.2d 1223, 1227 (Pa. Cmwlth. 1993).

Even if the appeal is considered ripe for adjudication, the Ordinance does not constitute spot zoning. The Pennsylvania
Supreme Court has defined invalid spot zoning as “a singling out of one lot or small area for different treatment from that accord-
ed to similar surrounding land indistinguishable from it in character, for the economic benefit of the owner of that lot…” In re
Appeal of Realen Valley Forge Greenes Associates, 838 A.2d 718, 729 (Pa. 2003). The Supreme Court has also stated: “It is well
settled that an ordinance cannot create an island of more or less restricted use within a district zoned for a different use or uses,
where there are no differentiating relevant factors between the ‘island’ and the district…” Schubach v. Silver, 336 A.2d 336 (Pa.
1975). In this case, Appellant’s property is distinguishable from the surrounding R-1A properties. The property has access to two
roadways with street frontage on each and is located at a signalized intersection. Moreover, the amendatory ordinance does not
create an island of land that is unassociated with surrounding uses, but rather provides a natural extension of the previously
existing C-1 and BP districts.

Based upon the foregoing, the Appellant’s Appeal is quashed and the decision of the Board is reversed.

ORDER OF COURT
AND NOW, this 21st day of July, 2011, based upon the foregoing, the Appellant’s Appeal is quashed and the decision of the Board

is reversed.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Alexis Cianflone

Sufficiency—Conspiracy—Identification

No. CC 200802927. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—June 24, 2011.

OPINION
On April 15, 2009, following a jury trial, the appellant, Alexis Cianflone, (hereinafter referred to as “Cianflone”), was convict-

ed of the charges of burglary, theft and criminal conspiracy. A presentence report was ordered and sentencing took place on July
9, 2009, at which time Cianflone was sentenced to a period of probation of three years and was ordered to pay restitution with her
co-conspirators in the amount of $88,736.18. Cianflone filed timely post-sentence motions in which she raised the claims that the
evidence was insufficient to support the verdicts and that the verdicts were against the weight of the evidence. A hearing was
scheduled on Cianflone’s post-sentence motions; however, it was continued twice at her request and on December 9, 2009,
Cianflone’s post-sentence motions were denied.

Cianflone filed a timely appeal to the Superior Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure
1925(b) to file a concise statement of matters complained of on appeal. In that statement Cianflone has raised the same issues that
she raised in her post-sentence motions, those being that the evidence was insufficient to support the verdicts that were rendered
in her case and that the verdicts were against the weight of the evidence. In her claim that the evidence was insufficient to sup-
port the verdicts, Cianflone maintains that the Commonwealth did not prove that she had entered into a conspiracy to commit the
crimes of burglary and theft. She further maintains that the Commonwealth did not prove that she personally committed the bur-
glary or theft. With regard to her claim that the verdicts were against the weight of the evidence, Cianflone maintains that the only
individual to present evidence against her was one of her co-conspirators, Ryan Miller, and that the record demonstrates that he
was biased against her since he had been evicted from her home and was on bad terms with her. She also maintains that she pre-
sented evidence from another co-conspirator, Brandon Collins, who indicated that she was not part of the group that committed
these crimes and that he had no motive to lie.

In 2006, Chelsea Duffy, (hereinafter referred to as “Chelsea”), was fifteen years old and was experiencing a strained rela-
tionship with her parents, Charles and Reese Duffy. Chelsea began to spend more and more time away from her parents’ home
and Chelsea was introduced to Cianflone, who was twenty-one years old at the time, and began to spend a lot of time at
Cianflone’s home, which was located on Taragona Street in the Carrick Section of the City of Pittsburgh. Also living at that res-
idence were Cianflone’s boyfriend, Justin Weir; Ryan Miller; Brandon Collins and Linda Paul. On October 1, 2006, a discussion
took place between Chelsea, Cianflone, Miller and Collins about robbing a jewelry store known as Diamonds & Gold by Daric,
which was located on Boggs Avenue in the Mt. Washington Section of the City of Pittsburgh. This jewelry store was owned by
Chelsea’s father. A plan emerged from these discussions and that plan was to have Miller and Collins go into the store late in
the evening with Cianflone acting as the get-away driver who would have been parked around the block from the store. On
October 3, 2006, Miller, Collins and Cianflone drove up to Mt. Washington to the store and Miller and Collins attempted to get
into the store; however, there were unsuccessful and had to leave the area since their attempts to open the door activated the
burglar alarm.

On October 4, 2006, Chelsea, after learning of the failure of the initial attempt to rob her father’s store, took the key to the
store off of her mother’s keychain and had Cianflone drive her to the hardware store where a second key could be made. Cianflone
and Chelsea returned to Cianflone’s home and Chelsea gave the key to Collins. At approximately 11:20 p.m. on October 4, 2006,
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Collins, Miller and Cianflone went back to the jewelry store and Collins went to the store with the key in hand and opened the
front door and went in. Miller was on the street acting as a lookout while Cianflone was around the corner waiting for them to
return. When it became apparent that Collins was having difficulty in opening the safe, Miller went into the jewelry store and
used his cellular phone to illuminate the safe area. Collins and Miller were able to open the safe and then cleaned out the store
of its jewelry and cash, which resulted in a loss of over $88,000.00. While they were committing this burglary, Chelsea called them
and told them that they had to get out of the store since the police were on the way. Collins and Miller ran back to the car and
Cianflone took them to her mother’s house where they laid out the jewelry and made a decision that Cianflone would take the jew-
elry to Ohio and sell it.

Cianflone testified in her own defense and she maintained that she was never part of any agreement to rob Chelsea’s parents’
jewelry store and knew nothing about the plans that had been developed between Chelsea, Collins and Miller. She also maintained
that she did not drive Collins and Miller to the jewelry store on either October 3 or October 4. She never saw the jewelry nor did
she receive any money or jewelry from this robbery. Cianflone also presented the testimony of Collins who said that she was not
part of their plan nor did she participate in the commission of these crimes. Collins stated that after he and Miller had taken all
the jewelry and money from the jewelry store, that they went to the Comfort Inn on Banksville Road in the City of Pittsburgh,
where they stayed a couple of days before they returned to Cianflone’s home. A few days following the robbery Cianflone told
Miller he could no longer live at her house. Collins also maintained that Cianflone did not receive anything as a result of their com-
mission of these crimes.

Cianflone’s two claims of error are couched in the alternative since she claims that the evidence was insufficient to support the
verdicts and that the verdicts were against the weight of the evidence. There are different standards for reviewing these claims,
as well as different standards by which these claims have to be raised. A claim that the evidence is insufficient to support the ver-
dicts can be raised at any time pursuant to Pennsylvania Rule of Criminal Procedure 606; whereas, a claim that the verdict was
against the weight of the evidence must be raised in post-sentencing motions pursuant to Pennsylvania Rule of Criminal Procedure
607 or that claim is waived on appeal. Cianflone filed timely post-sentencing motions and raised the claim that the verdict was
against the weight of the evidence in accordance with Pennsylvania Rule of Criminal Procedure 607, thus preserving that claim
for appeal.

The standard in reviewing these claims have been set forth in Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752
(2000), as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the suf-
ficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two chal-
lenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the double
jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a sec-
ond trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different con-
clusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8th 1980).
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In viewing the evidence in the light most favorable to the Commonwealth as the verdict winner together with all of the reason-
able inferences drawn therefrom, it is clear that the evidence is more than sufficient to establish that Cianflone entered into an
agreement with Chelsea, Miller and Collins to burglarize Chelsea’s parents’ jewelry store and that Collins and Miller committed
the burglary in furtherance of their joint agreement with Cianflone. In Commonwealth v. Williams, 959 A.2d 1252 (Pa. Super. 2008),
the Superior Court stated that an appellant filing the 1925(b) statement which challenges the sufficiency of the evidence must spec-
ify the element or elements of the evidence that was insufficient. In Cianflone’s concise statement of matters complained of on
appeal, she maintains that the evidence was insufficient to demonstrate that she entered into a conspiratorial relationship with
Chelsea, Collins and Miller and, further, that the evidence did not establish that she personally committed either the crimes of theft
or burglary.

With regard to Cianflone’s claim that she did not enter into a conspiratorial relationship with Chelsea, Miller and Collins, the
record is clear that she was part of every conversation that these four had with respect to their planning of the robbery of Chelsea’s
parents’ jewelry store. The discussions took place at her home and, in fact at one time during these discussions, she said that it
made sense to burglarize this jewelry store since she believed that Chelsea’s father had insurance on his business and that any
losses that he would sustain would be covered by the insurance. Chelsea stated that Cianflone agreed to this plan and also agreed
to act as the getaway driver and did so on October 3 and October 4. In addition, Chelsea also testified that after the failed attempt
on October 3, she took the key to the jewelry store off of her mother’s keychain and asked Cianflone to drive her to a hardware
store where she could make a copy of that key and then give the copy to Collins and Miller, which Cianflone did. Miller also testi-
fied as to her agreement and the fact that she was the getaway driver on both nights.

Cianflone also maintains that the evidence was insufficient to show that she personally committed the theft or burglary of this
jewelry store. The record in this case is clear since Cianflone never went into the jewelry store nor did she remove any jewelry or
money from that store, however, it is also clear that she was one of the individuals who helped plan this burglary and theft and
received the items that were taken to the jewelry store to dispose of them at a later time. In Commonwealth v. Figueroa, 859 A.2d
793, 798-799 (Pa. Super. 2004), the Court was presented with a similar claim as the one now advanced by Cianflone that the evi-
dence was insufficient to support her conviction for the crime of criminal conspiracy:

Appellant also contends the evidence was insufficient to support his convictions on the count of criminal conspiracy.
A conviction for criminal conspiracy is sustained where the Commonwealth establishes that the defendant entered an
agreement to commit or aid in an unlawful act with another person or persons with shared criminal intent and one of the
conspirators committed an overt act in furtherance of the agreed upon crime. Commonwealth v. Lambert, 795 A.2d 1010,
1016 (Pa.Super.2002); see also 18 Pa.C.S.A. § 903.

The essence of a criminal conspiracy is the agreement made between the co-conspirators. Commonwealth v. Murphy,
577 Pa. 275, 844 A.2d 1228, 1238 (2004). “Mere association with the perpetrators, mere presence at the scene, or mere
knowledge of the crime is insufficient.” Lambert, 795 A.2d at 1016. Additional proof that the defendant intended to com-
mit the crime along with the co-conspirators is needed, that is, that the Appellant was “an active participant in the crim-
inal enterprise and that he had knowledge of the conspiratorial agreement.” Id.

Proof of a conspiracy rarely arises through direct evidence of a defendant’s intent or the conspirators’ agreement;
rather, conspiracy is almost always proven through circumstantial evidence. Murphy, supra. “The relations, conduct or
circumstances of the parties or overt acts on the part of the co-conspirators [may link the defendant to the alleged con-
spiracy beyond a reasonable doubt.]” Id. (quoting Commonwealth v. Spotz, 552 Pa. 499, 716 A.2d 580, 582 (1998)). This
Court has identified factors to consider in assessing circumstantial evidence:

Among the circumstances which are relevant, but not sufficient by themselves, to prove a corrupt confederation are:
(1) an association between alleged conspirators; (2) knowledge of the commission of the crime; (3) presence at the
scene of the crime; and (4) in some situations, participation in the object of the conspiracy. The presence of such cir-
cumstances may furnish a web of evidence linking an accused to an alleged conspiracy beyond a reasonable doubt
when viewed in conjunction with each other and in the context in which they occurred.

Lambert, 795 A.2d at 1016 (citations omitted).

Once there is evidence of a conspiracy, all conspirators are equally criminally responsible for the acts of their co-
conspirators committed in furtherance of the conspiracy regardless of their individual knowledge of such actions and
regardless of which member of the conspiracy undertook the action. Lambert, 795 A.2d at 1017. Even if a defendant did
not act as a principal in committing the underlying crime, therefore, he is still criminally liable for the actions of the co-
conspirator taken in furtherance of the conspiracy. Lambert, 795 A.2d at 1016.

By entering into the conspiratorial relationship with Chelsea, Collins and Miller, Cianflone became personally responsible for
the crimes committed by her co-conspirators in furtherance of the conspiracy. The mere fact that she did not personally commit
the crime is of no moment since the object of the conspiracy was the burglary and theft of Chelsea’s parents’ property and she
aided in the commission of those crimes that were actually committed by Collins and Miller.

Cianflone’s second claim of error is that the verdicts rendered in her case were against the weight of the evidence. In this
regard, Cianflone maintains that the finder of fact should have credited her testimony and the testimony of Collins over the testi-
mony of the Commonwealth’s witnesses. Credibility determinations made by the finder of fact and challenges to those determina-
tions go to the weight not the sufficiency of the evidence. Commonwealth v. W.H.M., Jr., 932 A.2d 155 (Pa. Super. 2007). In
Commonwealth v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007), the Court set forth the scope of appellate review on the Trial
Court’s ruling on the weight of the evidence claim.

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the
trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make
any verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review.

Commonwealth v. Rossetti, 863 A.2d 1185, 1191 (Pa.Super.2004) (citation omitted). “Moreover, where the trial court
has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question of whether the
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verdict is against the weight of the evidence.” Commonwealth v. Champney, 574 Pa. 435, 832 A.2d 403, 408 (2003).
“Rather, appellate review is limited to whether the trial court palpably abused its discretion in ruling on the weight
claim.” Id.

The claim currently being asserted by Cianflone is that her witnesses should have been believed by the jury as opposed to
the Commonwealth’s witnesses. Essentially, Cianflone is asking to have this Court reassess the credibility of the witnesses. It
is well settled, however, that an Appellate Court cannot substitute its judgment for that of the trier of fact. Commonwealth v.
Holley, 945 A.2d 241 (Pa. Super. 2008). As the finder of fact, the jury was free to believe the testimony of certain
Commonwealth witnesses and disbelieve the testimony of others. Commonwealth v. Griscavage, 512 Pa. 540, 517 A.2d 1256
(1986). The finder of fact is free to believe all, none or only part of the testimony presented at trial by either the
Commonwealth or the defense. Commonwealth v. Lee, 956 A.2d 1024 (Pa. Super. 2008). Here the fact-finder found that
Cianflone entered into an agreement with Chelsea, Miller and Collins to rob Chelsea’s parents’ jewelry store and was an active
participant in that conspiracy to the extent that she drove the getaway car on the two times that they went to burglarize this
store. The jury was presented with a possible animus that Miller had against Cianflone and obviously determined that that ani-
mus was not sufficient to color his testimony. The denial of Cianflone’s claim that the verdicts were against the weight of the
evidence clearly was not an abuse of discretion since the verdict did not shock one’s sense of justice. Commonwealth v.
Washington, 825 A.2d 1264 (Pa. Super. 2003).

BY THE COURT:
/s/Cashman, J.

DATED: June 24, 2011

Commonwealth of Pennsylvania v.
Derrick Lamont Hampton

PCRA—Ineffective Assistance of Counsel—Pro Se Challenge—Merger of

No. CC 200217049. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—June 28, 2011.

OPINION
On October 24, 2002, the appellant, Derrick Lamont Hampton, (hereinafter referred to as “Hampton”), was arrested and

charged with the crimes of criminal attempt to commit criminal homicide;1 aggravated assault (attempt to cause or causes serious
bodily injury);2 aggravated assault (attempt to cause or causes bodily injury to any officers, agents, employees or other persons
enumerated in Section (c));3 robbery;4 criminal conspiracy to commit homicide, aggravated assault and robbery;5 burglary;6 crim-
inal trespass;7 violation of the Uniform Firearms Act (carrying a firearm without a license);8 and possession of instruments of
crime.9 Hampton proceeded with a jury trial on December 6, 2005, and at the conclusion of the Commonwealth’s case, this Court
granted his request for judgment of acquittal with respect to the charges of robbery and burglary. On December 9, 2005, Hampton
was found guilty of the charges of criminal attempt to commit criminal homicide, both counts of aggravated assault, criminal con-
spiracy with respect to criminal attempt to commit criminal homicide and aggravated assault, and, criminal trespass. Hampton
was found not guilty with respect to the charge of possession of instruments of crime.

A presentence report was ordered and sentencing was scheduled for March 9, 2006, at which time Hampton was sentenced to
a period of incarceration of not less than ten nor more than twenty years with respect to the charge of criminal attempt to commit
criminal homicide, seven and one-half to fifteen years with respect to the second count of aggravated assault, which sentence was
to run consecutive to his initial sentence and, finally, an additional consecutive sentence of two to four years for his conviction of
the crime of possession of a firearm without a license. No further penalty was imposed upon him for his other conviction of aggra-
vated assault. The aggregate sentence imposed upon Hampton was a period of incarceration of not less than nineteen and one-half
nor more than thirty-nine years.

Following sentencing, Hampton’s trial counsel was permitted to withdraw and new counsel was appointed to represent him
in connection with any post-sentence motions he wished to file. Hampton’s new counsel filed a nunc pro tunc post-sentence
motion on April 10, 2006, and then an amended nunc pro tunc post-sentence motion on July 19, 2006. Hampton’s new counsel
sought and received an Order directing the court reporter to prepare and to file the transcript of Hampton’s trial. Although a
hearing was scheduled on Hampton’s nunc pro tunc motions for September 21, 2006, those motions were denied by operation of
law since his counsel was not prepared to go forward. A petition was filed under the Post-Conviction Relief Act to reinstate
Hampton’s post-sentence rights, which was granted, and a new hearing was scheduled for October 10, 2006. Following the hear-
ing on that motion, Hampton’s post-sentence motions were denied on October 11, 2006. Hampton filed a timely appeal to the
Superior Court and on November 18, 2008, the Superior Court filed a Memorandum Opinion confirming his judgment of sen-
tence. On December 9, 2008, Hampton filed a petition for allowance of appeal to the Pennsylvania Supreme Court which peti-
tion was denied on June 3, 2009.

On February 26, 2010, Hampton filed a pro se petition for post-conviction relief, which alleged the ineffectiveness of both
his trial and appellate counsel for failure to object to the admission of the statement of a non-testifying co-defendant and fail-
ing to object to a violation of his Fifth and Fourteenth Amendment rights against double jeopardy for sentencing on crimes
that arose out of the same incident and, finally, that his appellate counsel provided ineffective assistance of counsel for fil-
ing a deficient brief to the Superior Court with respect to his direct appeal. On April 15, 2010, this Court appointed Charles
R. Pass, III, to represent him in connection with this petition for post-conviction relief. On June 15, 2010, Pass filed his
Turner/Finley letter and a supporting brief and this Court, on June 16, 2010, after receipt and review of that letter and brief,
filed its notice of intention to dismiss. On July 14, 2010, Hampton filed a request for an extension of time to August 30, 2010,
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for an opportunity to file his response to this Court’s notice of intention to dismiss. On August 30, 2010, defendant filed his
response and on October 4, 2010, this Court entered an Order dismissing Hampton’s petition for post-conviction relief with-
out a hearing.

On October 29, 2010, Hampton filed pro se a notice of appeal. On a pro se document dated January 11, 2011, Hampton filed pro
se a request to transmit the record. On January 12, 2011, this Court issued an Order pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b), for Hampton to file his concise statement of matters complained of on appeal. On January 13, 2011, the
Superior Court issued an Order directing this Court to transmit the record in accordance with Pennsylvania Rule of Appellate
Procedure 1931(b). On January 27, 2011, Hampton filed a dated document entitled his concise statement of matters complained of
on appeal. On January 28, 2011, this Court filed an Order relying on the brief filed in connection with the Turner/Finley letter filed
by Hampton’s appointed counsel and the fact that it had no idea of what, if any, issues Hampton wished to raise on appeal since it
had yet to receive his concise statement of matters complained of on appeal. On June 10, 2011, the Superior Court filed an Order
directing this Court to file an Opinion within forty-five days of the date of its Order with the reasons why it denied Hampton’s peti-
tion for post-conviction relief without a hearing.

In Hampton’s statement of matters complained of on appeal, he has asserted the ineffectiveness of both his trial and appel-
late counsel for failing to object at trial and/or raise on appeal, the admission of the statement of a non-testifying co-defen-
dant, Samuel Brown, in violation of his Sixth Amendment right as set forth in Bruton v. United States, 391 U.S. 123 (1968);
and Commonwealth v. Johnson, 474 Pa. 410, 378 A.2d 859 (1977). In addition, he alleges that both his trial and appellate coun-
sel were ineffective for failing to object at the time of sentencing and for failing to raise on direct appeal that he was sen-
tenced to consecutive sentences for the charge of criminal attempt to commit criminal homicide and aggravated assault when
these convictions arose from a single criminal act and violated his Fifth and Fourteenth Amendment rights against double
jeopardy.

Hampton finally alleges that his appellate counsel was ineffective for filing a deficient brief with the Superior Court on direct
appeal and alleges that appellate counsel failed to provide sufficient arguments and facts as to why his trial counsel was inef-
fective for failing to file an omnibus pre-trial motion requesting the suppression of an eyewitness identification of him by
Officer Booth. In addition, appellate counsel was ineffective for filing a deficient brief and failing to demonstrate the ineffec-
tiveness of his trial counsel in failing to conduct any pre-trial investigation, to file for discovery or that his trial counsel was
unaware of the possibility that the Commonwealth was in possession of exculpatory information that might have benefited
Hampton.

Hampton has also suggested that his appellate counsel was ineffective for filing an appellate brief which did not amply support
his claim that his trial counsel was ineffective for failing to request a postponement after learning on the first day of trial that the
Commonwealth was in possession of Officer Booth’s medical records and had not disclosed them to Hampton prior to trial. Finally,
Hampton has suggested that this Court erred in summarily dismissing his petition without a hearing, therefore, depriving him of
the opportunity to prove that he had been prejudiced by the ineffectiveness of his counsel and that had been able to demonstrate
their ineffectiveness and prejudice, the result of this case would have been different.

The facts of Hampton’s case were previously set forth in this Court’s Opinion filed in connection with his original appeal and
are as follows. At approximately 1:45 a.m. on October 24, 2002, Sammi Dobransky was working alone as a cashier at the 7-11 con-
venience store located on Camp Hollow Road in West Mifflin, Pennsylvania, when she looked out the window and saw a dark-col-
ored, two-door automobile parked in an odd manner in that the rear of the car was pointed toward the store and the front of the
car pointed toward Camp Hollow Road. Although she was able to see the car, she was unable to determine whether or not the
engine was on or if there were any occupants in that car. She returned to work only to hear the bells on the store door go off when
an individual entered the store. When she asked the individual if there was something he wanted, the first time she got no
response. She repeated her question a second time and still got no response. It was only after she approached the cash register
that the individual who was wearing a black or gray coat with a hood and a ski mask, told her not to push any buttons and to give
him all of the money in the cash register. After she complied with those requests, this individual placed a gun to her head and
demanded that she give him some cigarettes, and particular Newport cigarettes, and she placed approximately eight packs in a
brown paper bag and gave him those cigarettes. He then told her to get on the ground and not to call the police and then exited
the store. After she was assured that he was no longer in the store, she got up and looked out the window and saw that the park-
ing lot was now empty. She immediately called the police and advised them that she had been robbed. Ultimately, she gave a
description of the police of a male of unknown weight, anywhere from five feet six to six feet tall. She was able to say that he was
an African-American because he had no gloves on and she was able to see the color of the skin on his hands. At the time of trial
she was unable to identify either Hampton or his co-defendant, Samuel Brown, as the individual who came in and robbed her
store that evening.

Officer Michael Booth of the West Mifflin Police Department was on routine patrol when he received radio report of the
robbery at the 7-11 convenience store. Since he was miles away from the robbery site, he decided to go to another twenty-
four hour convenience store and observe that store in case a second robbery was planned. During the course of his surveil-
lance, he received a radio report that his partner had stopped a black, two-door automobile on the Duquesne-McKeesport
Bridge and he then left his surveillance post to go provide backup to his partner. While he rode to that traffic stop, he was
informed that the vehicle did not contain a black male but, rather, four white females. Officer Booth, since he was approach-
ing the Mifflin Estates Apartment complex, decided to cruise through that apartment complex and check to see if there were
any vehicles that might match the description that had been given to him about the vehicle used by the robbery suspect. When
Officer Booth pulled into the parking lot for buildings one hundred and two hundred of the Mifflin Estate Apartments, he
spotted, what he perceived to be a dark-colored, two-door automobile. Officer Booth stopped his vehicle and did a full inspec-
tion of the dark vehicle, determining that it was a dark blue and that it had extensive front-end damage and that there was
nobody in the vehicle. He knew that this was not the vehicle. Officer Booth was about to continue his investigation when he
noticed a dark, two-door automobile back up in the direction of his police car and that car subsequently struck his right wheel
well with its right fender. Officer Booth got out of his car and told the driver of the other vehicle to stop with which command
the driver complied.

Once both vehicles were stopped, Officer Booth went over the passenger side of the vehicle and asked the driver if he had a
license, and the driver said no. At this time, Officer Booth noted that the driver and his passenger were both African-Americans.
When Officer Booth persisted in requesting identification, he noticed that the driver’s hands went down into his lap area and then
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he saw the driver pull a gun, reach across the passenger, and start to fire. Officer Booth heard the gun click and misfire as he
attempted to get behind his vehicle for protection. He additionally heard two other shots being fired. Officer Booth then unhol-
stered his weapon and returned the fire that was being directed at him from this automobile. During the course of the gunfight
that ensued, the driver of the dark, two-door automobile attempted to get away and climb a concrete barrier and drive between
apartment buildings 100 and 200. While this vehicle was attempting to flee, the occupants were still firing at Officer Booth and,
in fact, hit him in the leg. Officer Booth then radioed his dispatch center and advised him that he had been hit and that he was
being fired upon.

Officer Booth then noticed that the vehicle crashed into a sign and the driver and passenger exited the vehicle and then ran
toward apartment buildings 300 and 400 in the West Mifflin Estates. Officer Booth waited until backup arrived and advised them
of his belief that these individuals had run towards the other apartment buildings. Officer Booth was then ordered to seek medical
attention and he drove himself to the paramedic station located at a Jehovah Witness Hall and from there was transported to UPMC
Jefferson Hospital. After his initial assessment in the emergency room and following the taking of x-rays, he was advised that he
did not have a life-threatening injury and no effort was made to remove the bullet in his leg. After being given some first aid treat-
ment, he was discharged and he subsequently returned to the West Mifflin Estates.

Officer Ronald Skillpa of the West Mifflin Police Department, who is a canine officer, arrived on the scene and helped
secure the area where the gunshots were fired. Officer Skillpa made a visual inspection of the damage to the 1998 black, two-
door automobile and noticed a thirty-eight-caliber revolver on the front seat, driver’s side floor. Officer Skillpa took this
revolver into evidence. Officers Constantine and Davies continued their search for the two individuals who fled from the scene
and Officer Constantine observed two individuals running from the woods towards the back of the 300 building. Officer
Constantine gave chase and as he rounded the corner of the building, both men had disappeared. Officer Constantine noticed,
however, that a screen on a window to one of the ground floor apartments had been removed. The police ultimately made the
determination that that screen belonged to apartment 308 and they went into the building in an attempt to talk to the residents
of that apartment.

Caroline Hoachlanger and her then fiancée, now husband, Ronald Stein, were the tenants of apartment 308. They were asleep
when they heard a crashing sound in the room that adjoined their bedroom. Before they could get up to investigate, they heard
voices and then heard somebody using their telephone. They both pretended to be asleep when the door opened to their bedroom
and an individual entered. Several minutes went by when Samuel Brown, who had stripped down to his tee shirt and underwear
and then get in bed with them and say, “let’s pretend that this is normal”. A couple of minutes later, Hampton walked into the room
holding a gun pointed at the floor and then the four of them walked into the living room. Brown and Stein then went back into the
bedroom and Brown asked Stein for a pair of his pants so that he could put them on and Stein provided him with a pair of pants.
At that point there was a knock on the door to which Hoachlanger responded. As she approached the door, Hampton got into the
closet in the living room and closed the door.

The police were at the door and asking Hoechlanger how many people were in her apartment and if they had guns to which
she responded that there were two people in the apartment and that they did have guns. After coaxing her out of the apart-
ment, Brown walked out into the hallway wearing only a pair of pajama bottoms and asked what was going on. The police sub-
sequently arrested Brown and Hampton, who was in the closet. When the police inspected that closet, they found a nine-mil-
limeter Glock with several extra magazines for that Glock, and there was a black coat with a hood and a ski mask. As they
continued to search the residence, they found a nine-millimeter Ruger that had been placed underneath the mattress of Ms.
Hoachlanger’s bed. Both Ms. Hoachlanger and her fiancée, Mr. Stein, denied that they were the owners of these semi-automat-
ic weapons.

While Hampton and Brown were being arrested, the search of the shooting scene continued. As a result of that search, the police
found fourteen shell casings which were taken in as evidence and they found a forty-five caliber weapon approximately twelve feet
from where the car crashed that was being driven by Hampton. All of these pieces of evidence together with the evidence seized
from Ms. Hoachlanger’s apartment, were submitted to the crime lab.

In order to be eligible for post-conviction relief under the Post-Conviction Relief Act, the petitioner must meet the eligibility
requirement as set forth in 42 Pa.C.S.A. §9543(a), which provides as follows:

§ 9543. Eligibility for relief

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponder-
ance of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the peti-
tioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.
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(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

It is clear that Hampton meets the requirements as set forth in (a)(1) since he has been convicted of the crimes of criminal
attempt to commit criminal homicide; two counts of aggravated assault, criminal conspiracy, criminal trespass and a viola-
tion of the Uniform Firearms Act and that he is currently serving a sentence of nineteen and one-half to thirty-nine years
for the convictions of these crimes. In order to establish his eligibility under Section 9543(a)(2), Hampton has alleged that
both his trial and appellate counsel were ineffective so as to undermine the truth-determining process, that no reliable adju-
dication of guilt or innocence could have occurred, a violation of his constitutional rights with regard to his claim of his
counsel’s ineffectiveness for failing to object or raise the admission of his non-testifying co-defendant’s statement and a vio-
lation of the double jeopardy rights of being sentenced on multiple crimes arising out of the same incident. As a corollary
to his second claim, Hampton has tangentially suggested that his sentence was illegal since he could not be sentenced on
the criminal attempt to commit homicide and aggravated assault since those crimes should have merged for the purpose of
sentencing.

The problem with Hampton’s claim of the ineffectiveness of his trial counsel is that some of those claims have been previously
litigated in his initial direct appeal to the Superior Court that reviewed those claims and in dismissing them, affirmed the judg-
ment of his sentences. Accordingly, those claims have been previously litigated and are barred pursuant to Section 9545(a)(3). The
claims, however, with respect to his appellate counsel present a separate issue since the Supreme Court in the Commonwealth v.
Collins, 585 Pa. 45, 888 A.2d 564, 573 (2005), set forth the following:

What is clear from Kimmelman and Molina is that ineffectiveness claims are distinct’ from those claims that are
raised on direct appeal. The former claims challenge the adequacy of representation rather than the conviction of the
defendant. Accordingly, we are persuaded by Appellant’s position that a Sixth Amendment claim of ineffectiveness rais-
es a distinct legal ground for purposes of state PCRA review under § 9544(a)(2). Ultimately, the claim may fail on the
arguable merit or prejudice prong for the reasons discussed on direct appeal, but a Sixth Amendment claim raises a dis-
tinct issue for purposes of the PCRA and must be treated as such. Cf. Commonwealth v. Gribble, 580 Pa. 647, 863 A.2d
455, 462 (2004) (noting alternatively that even if the ineffectiveness claim was not previously litigated, the severance the-
ory underlying the claim of ineffectiveness fails for the same reason the Bruton v. United States, 391 U.S. 123, 88 S.Ct.
1620, 20 L.Ed.2d 476 (1968) theory failed on direct appeal). FN10 For these reasons, we believe that a PCRA court should
recognize ineffectiveness claims as distinct issues and review them under the three-prong ineffectiveness standard
announced in Pierce.FN11 Consistent with this standard, the petitioner must establish that: (1) the underlying claim has
arguable merit; (2) counsel whose effectiveness is being challenged did not have a reasonable basis for his or her actions
or failure to act; and (3) the petitioner suffered prejudice as a result of that counsel’s deficient performance. Pierce, 527
A.2d at 976-77.

FN10. Furthermore, although in many cases the claim will be dismissed for the reasons discussed on direct appeal,
this is not a distinction without a difference, because it is a distinct, constitutional claim that deserves its own analy-
sis regardless of the result of that analysis. Furthermore, we can envision circumstances where a defendant may be
entitled to relief on an ineffectiveness claim attacking counsel’s performance on direct review.

FN11. Of course, an exception to this, which should rarely occur following our decision in Grant, supra n. 9, would
occur if a claim of ineffectiveness was raised on direct appeal and a claimant seeks to raise the same claim of ineffec-
tiveness on collateral review.

Since the claims of the ineffectiveness which are currently being alleged by Hampton that his appellate counsel’s failure to prop-
erly brief the alleged ineffectiveness of his trial counsel, this is a different issue than the claim of the ineffectiveness of his trial
counsel, which has previously been litigated.

The Pennsylvania Supreme Court in Commonwealth v. Collins, supra., recognized that there is a separate and distinct claim that
is being asserted when the claim of the ineffectiveness is being made even as it pertains to an issue that has been previously liti-
gated since the claim that is being raised is the stewardship of the petitioner’s counsel which affects his rights under the Sixth
Amendment and the United States Constitution, under Article I, Section 9 of the Pennsylvania Constitution. Although the basis for
the claims of the ineffectiveness of Hampton’s counsel had been previously litigated in his direct appeal, it is the current contention
of the ineffectiveness of his counsel with respect to those claims that provides Hampton with the basis for asserting his current
claims for relief under the Post-Conviction Relief Act.

In reviewing a claim of ineffectiveness it is well settled that the law presumes that counsel was effective and that the petition-
er asserting that claim of ineffectiveness bears the burden of proving it. Commonwealth v. Khalil, 806 A.2d 415 (Pa. Super. 2002).
In Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United States Supreme Court set forth the stan-
dards for the performance and prejudice for evaluating the conduct of counsel. These standards were adopted by the Pennsylvania
Supreme Court in Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987), and require that a defendant prove a three-prong
test, the first being that the claim currently being asserted has arguable merit; second, that counsel had no reasonable basis for
his action or omission; and, third, that the defendant was prejudiced by his counsel’s conduct. In Commonwealth v. Kimball, 555
Pa. 299, 724 A.2d 326, 333 (1999), the Supreme Court set forth the burden of proof imposed upon a petitioner in establishing the
claim of ineffectiveness.
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To show ineffective assistance of counsel which so undermined truth-determining process that no reliable adjudication
of guilt or innocence could have taken place, postconviction petitioner must show: (1) that claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omis-
sions of counsel, there is reasonable probability that outcome of proceeding would have been different.

It is axiomatic that counsel’s assistance is presumed to be effective and the petitioner has the burden of demonstrating other-
wise. Commonwealth v. Wright, 599 Pa. 270, 961 A.2d 119 (2008). In demonstrating counsel’s ineffectiveness the petitioner
must prove that his underlying claim is of arguable merit, that his counsel’s performance lacked a reasonable basis and that
counsel’s action or inaction caused him prejudice. Commonwealth v. Gwynn, 596 Pa. 398, 943 A.2d 940 (2008). In order to
demonstrate prejudice, Hampton must how that there is a reasonable probability but for counsel’s error, the outcome in his
case would have been different. Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203 (2001). When it is clear that a party assert-
ing the ineffectiveness of his counsel has failed to meet the prejudice prong of the ineffectiveness test, the claim may be dis-
missed on that basis alone without ever making a determination as to whether the other two prongs of the test had been met.
Commonwealth v. Rainey, 593 Pa. 67, 928 A.2d 215 (2007). Failure to meet any prong of the test, however, would defeat an inef-
fectiveness claim since counsel is not ineffective for failing to raise meritless claims. Commonwealth v. Peterkin, 538 Pa. 455,
649 A.2d 121 (1994).

Hampton initially claims of the ineffectiveness of trial and appellate counsel is premised upon the introduction of the inculpa-
tory statement made by his non-testifying co-defendant in violation of the dictates of Bruton v. United States, 391 U.S. 123. In
Commonwealth v. Rainey, 928 A.2d at 226-2276, the Pennsylvania Supreme Court explained the significance of Bruton and the
options available to the Court in the admission of a non-testifying co-defendant.

In Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968), the Court held that a defendant is
deprived of his rights under the Confrontation Clause of the Sixth Amendment when his non-testifying co-defendant’s
confession naming him as a participant in the crime is introduced at their joint trial, because there is a high risk that the
jury will consider the statement against the defendant. A jury is ordinarily presumed to be capable of following a court’s
instruction to consider evidence against one defendant only. Bruton, however, created an exception to this rule, holding
that the possibility of prejudice is so great that a new trial is required even where the court specifically instructs the jury
to use the statement only against the co-defendant:

there are some contexts in which the risk that the jury will not, or cannot, follow instructions is so great, and the
consequences of failure so vital to the defendant, that the practical and human limitations of the jury system can-
not be ignored. Such a context is presented here, where the powerfully incriminating extrajudicial statements of
a codefendant, who stands accused side-by-side with the defendant, are deliberately spread before the jury in a
joint trial. Not only are the incriminations devastating to the defendant but their credibility is inevitably suspect….
The unreliability of such evidence is intolerably compounded when the alleged accomplice, as here, does not tes-
tify and cannot be tested by cross-examination. It was against such threats to a fair trial that the Confrontation
Clause was directed.

Id. at 135–36, 88 S.Ct. 1620.

Following Bruton, this Court approved of redaction as “an appropriate method of protecting defendant’s rights under
the Bruton decision.” Commonwealth v. Johnson, 474 Pa. 410, 378 A.2d 859, 860 (1977) (“[i]f a confession can be edited
so that it retains its narrative integrity and yet in no way refers to defendant, then use of it does not violate the principles
of Bruton.”). As with most evidentiary questions, substantial deference must be afforded to the trial court in this regard.
Commonwealth v. Wharton, 530 Pa. 127, 607 A.2d 710, 716 (1992).

The alleged Bruton violation occurred as a result of the testimony of Allegheny County Police, Detective Scott Scherer,
who during his direct testimony related the substance of an interview that he had with Hampton’s co-defendant, Samuel
Brown. Scherer related to the jury that during their interview, Brown told him that he was waiting for his jitney when
Hampton pulled up and gave him a ride. They were in the parking lot of Mifflin Estates on A Drive when he observed a police
car behind him and Brown told Hampton to back into the police car and then they sped away. Brown also told Detective
Scherer that he heard shots and assumed that they were being fired by the police, after which Hampton crashed their car
and Hampton and he then fled from the scene to another apartment building and Hampton opened a window to an apartment
and he and Hampton went into that apartment and stayed until they were apprehended by the police.10 Hampton’s trial coun-
sel never made an objection to the testimony offered by Detective Scherer as to the non-testifying co-defendant’s statement
nor was a Bruton instruction requested. Hampton maintains that his appellate counsel was ineffective for failing to raise this
claim of the ineffectiveness of his trial counsel. Assuming that there was, in fact a Bruton violation, the ineffectiveness claim
fails since Hampton could not demonstrate that there was not a reasonable basis for his counsel’s inaction or that he was prej-
udiced by his counsel’s actions.

Junea Powell, the owner of the vehicle which crashed into the West Mifflin Police car, testified that earlier in the day she had
given Hampton her vehicle to use and that he never returned that vehicle to her. (Trial Transcript, pp. 41-49). Officer Booth who
was wounded in the shooting that occurred in the parking lot, identified Hampton as the driver and one of the two individuals who
fled from that vehicle after it had crashed. A battery that was found in the car contained Hampton’s fingerprint. Officer Booth also
saw the two individuals who fled from the vehicle head toward Building 300 of the Mifflin Estates Apartment Complex and he gave
a description to the officers that responded to him of the clothing that they were wearing. The two individuals who went into the
apartment building through the bedroom window were identified by Carolyn Hoachlanger and her fiancée, Ronald Stein as
Hampton and Brown. Officer Charles Constantine of the West Mifflin Police identified Brown as being in the apartment and while
he did not see Hampton in the apartment, he did see him outside shortly thereafter. The clothing that Hampton and Brown had dis-
carded was found in the Hoachlanger and Stein apartment and matched the description of the clothing given by Officer Booth of
the individuals who fled from the shooting scene.

The evidence that was presented against Hampton was overwhelming of his culpability for the commissions of the crimes,
which he was convicted. When reviewing a possible Bruton violation in this case, it is interesting to note that the statements made
by Brown did not implicate Hampton in the more serious crimes of criminal attempt to commit criminal homicide and aggravat-
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ed assault since Brown believed that the shots that he heard were being fired by the police. The statement made by Brown was
cumulative to the other inculpatory evidence presented by the Commonwealth and Hampton was unable to demonstrate that he
was prejudiced either by his trial counsel’s failure to object to these statements or his appellate counsel’s failure to raise these
issues on appeal. Since Hampton was unable to establish that he had been prejudiced by this alleged claim of ineffectiveness, he
has not met his burden of proof with respect to this claim.

Hampton next maintains that his trial and appellate counsel were ineffective for failing to raise the question of merger with
respect to his sentences for the crimes of criminal attempt to commit criminal homicide and aggravated assault. The doctrine of
merger has been codified as 42 Pa.C.S.A. §9765 as follows:

No crimes shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the statu-
tory elements of one offense are included in the statutory elements of the other offense. Where crimes merge for sen-
tencing purposes, the court may sentence the defendant only on the higher graded offense.

In making a determination of whether or not a crime should merge for the purpose of sentencing, a factual analysis is required.
Commonwealth v. Culmer, 552 Pa. 527, 716 A.2d 593 (1998). While it is true that the crimes of criminal attempt to commit crimi-
nal homicide and aggravated assault would merge for the purpose of sentencing if they arose out of the same criminal act, a deter-
mination must be made as to whether or not one or more criminal acts took place to give rise to the commission of these crimes.
As noted in Commonwealth v. Gatling, 570 Pa. 34, 807 A.2d 890 (2002), a merger analysis is not required if the offenses stem from
different criminal acts. In the instant case there were two separate criminal acts that gave rise to Hampton’s convictions for the
crimes of criminal attempt to commit criminal homicide and aggravated assault.

Officer Booth was attempting to locate individuals who had just committed a robbery at a 7/11 several minutes before he
arrived at the Mifflin Estates parking lot. He was looking for a particular car with two black male occupants, when the car being
driven by Hampton backed into his police car. Officer Booth got out of his police car and approached the passenger side of the
car that struck his patrol car and asked for identification and was advised that the occupants did not have identification. Just
then he noticed the driver’s hand rising from his lap and it appeared to have a gun in it and when he started to back away, he
heard the gun misfire. Officer Booth then ran to the police car to use it as protection when the car being driven by Hampton
started to flee from the scene. In an effort to aid their escape, shots were then fired from Hampton’s car, one of which hit
Hampton in the leg, which resulted in a minor injury, as demonstrated by the fact that Officer Booth was able to drive himself
to the hospital and after being examined by the medical staff was told that there was no need for them to remove the bullet.
There were two separate criminal episodes and, accordingly, there was no need for a merger analysis with respect to these
charges.

Hampton’s claim that the double jeopardy clauses of the United States and Pennsylvania Constitutions prohibited him from
being sentenced on all of his convictions is clearly ludicrous and is an attempt to get a volume discount for the commission of his
crimes. In Commonwealth v. Belsar, 544 Pa. 346, 676 A.2d 632, 634 (1996), the Supreme Court identified the reasons why merger
was not appropriate and the double jeopardy provisions did not apply to his case.

Thus, on the facts of this case, merger does not apply, for the kicking attack was a separate incident that exceeded
that which was necessary to accomplish the attempted murder. If the sentence for the kicking-aggravated assault were
to merge with the sentence for attempted murder, the merger would implicate the “volume discount” on crime, which
we discussed in Anderson:

Our concern, as we pointed out in Weakland, is to avoid giving criminals a “volume discount” on crime. If multiple
acts of criminal violence were regarded as part of one larger criminal transaction or encounter which is punishable
only as one crime, then there would be no legally recognized difference between a criminal who robs someone at gun-
point and a criminal who robs the person and during the same transaction or encounter pistol whips him in order to
effect the robbery. But in Pennsylvania, there is a legally recognized difference between these two crimes. The crim-
inal in the latter case may be convicted of more than one crime and sentences for each conviction may be imposed
where the crimes are not greater and lesser included offenses.

Anderson, 538 Pa. at 579-80, 650 A.2d at 22.

In sum, the crime of aggravated assault here occurred by the act of kicking a man who had just been wounded by
rifle fire. This act was different from and in addition to the criminal’s earlier act of shooting, which was the factual
basis for the convictions of attempted murder and aggravated assault. The aggravated assault based on shooting
merged with attempted murder; but the aggravated assault which did not merge was based on the act of kicking him
later. When a criminal act has been committed, broken off, and then resumed, at least two crimes have occurred and
sentences may be imposed for each. To hold that multiple assaults constitute only one crime is to invite criminals like
Belsar to brutalize their victims with impunity.

Finally, the crime of possession of a firearm without a license is a separate and distinct crime from the other crimes for
which he was convicted and, accordingly, did not bear the same elements, which would require those crimes to be merged
for the purpose of sentencing. Since there was no basis for the doctrine of merging to be employed and there was no viola-
tion of his double jeopardy rights, it is clear that neither his trial nor appellate counsel were ineffective for failing to raise
these issues.

Hampton next maintains that his appellate counsel was ineffective for failing to properly file a brief which would have
demonstrated the alleged ineffectiveness of his trial counsel in: a) failing to file an omnibus pre-trial motion to suppress the
unnecessary suggestive identification made by Officer Booth; b) demonstrating the ineffectiveness of his trial counsel in failing
to conduct any pre-trial investigation or file discovery so as to learn of exculpatory information in the hands of the
Commonwealth; and, c) failing to demonstrate the ineffectiveness of his trial counsel in failing to request a continuance after
the first day of trial when he became aware of the fact that the medical records for Officer Booth were in the possession of the
Commonwealth, along with the guns and ammunition. In reviewing the Superior Court Opinion which affirmed the judgment of
sentenced imposed upon him, it is clear that that Court found fault with the brief that was filed by his appellate counsel since
it only made bald assertions of the claims of the ineffectiveness of Hampton’s trial counsel and pointed to no specifics with
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respect to those claims of ineffectiveness. This Court, however, addressed some of the issues that Hampton attempted to raise
as a result of the testimony that was presented at the time of his post-sentencing motions. (Trial Court Opinion, pp. 12-16, April
20, 2007). As noted in that Opinion, there was no suggestive identification since Officer Booth had an ample opportunity to see
the occupants of the car; saw the driver raise a gun and point it at him in an attempt to shoot him, only to have the gun misfire;
saw the individuals flee from the scene and after their car had crashed; put out a description of them which included a descrip-
tion of their clothing. The clothing described by Officer Booth was found in the apartment inhabited by Ms. Hoachlanger and
Mr. Stein.

Testimony was taken at the hearing on Hampton’s petition for post-conviction relief with respect to Mr. Thomassey’s investiga-
tion and involvement with his client and this Court chose to accept Mr. Thomassey’s version in light of his familiarity of the facts
of this case and the testimony that was educed at the time of trial. The claim that Hampton has asserted in the final two claims of
error with respect to his appellate counsel’s ineffectiveness centers around the hospital records generated as a result of Officer
Booth’s treatment. These hospital records were never admitted during the course of the trial and while they could have been sub-
mitted to an expert, there would be no benefit to be gained from an expert reviewing those records since the charge of aggravat-
ed assault was premised upon the attempt to cause bodily injury to a police officer.

2702. Aggravated assault

(a) Offense defined.—A person is guilty of aggravated assault if he:

(1) attempts to cause serious bodily injury to another, or causes such injury intentionally, knowingly or recklessly
under circumstances manifesting extreme indifference to the value of human life;

(2) attempts to cause or intentionally, knowingly or recklessly causes serious bodily injury to any of the officers,
agents, employees or other persons enumerated in subsection (c) or to an employee of an agency, company or other
entity engaged in public transportation, while in the performance of duty;

(3) attempts to cause or intentionally or knowingly causes bodily injury to any of the officers, agents, employees or
other persons enumerated in subsection (c), in the performance of duty; . . .

(c) Officers, employees, etc., enumerated.—The officers, agents, employees and other persons referred to in subsec-
tion (a) shall be as follows:

(1) Police officer…11

In proving this particular claim, the Commonwealth was not required to prove serious bodily injury but only bodily injury and was
not even required to prove that the victim sustained bodily injury since the crime envisions an attempt to commit bodily injury.
Bodily injury can be inferred when somebody uses a deadly weapon in the commission of that crime. Hampton suffered no preju-
dice from the failure of an expert to review these records since there was nothing to be gained from the review of the records and
they were never admitted during the course of the trial.

Finally, Hampton maintains that this Court erred in dismissing his petition without conducting an evidentiary hearing
since it deprived him of the opportunity to prove the three-prong test set forth in Commonwealth v. Pierce, 527 A.2d 973 (Pa.
Super. 1987). In Commonwealth v. Warren, 979 A.2d 920 (Pa. Super. 2009), the Superior Court acknowledged that a post-con-
viction relief Court can decline to hold a hearing on a petitioner’s claim for post-conviction relief when there is no genuine
issue concerning any material fact and the petitioner is not entitled to post-conviction relief. In reviewing the record in this
case, it is clear that there is no dispute as to the material facts of Hampton’s case and that he is not entitled to post-convic-
tion relief so no useful purpose would have been served for holding such a hearing and this Court accordingly denied his peti-
tion without a hearing.

BY THE COURT:
/s/Cashman, J.

DATED: June 28, 2011

1 18 Pa.C.S.A. §901(a).
2 18 Pa.C.S.A. §2702(a)(1).
3 18 Pa.C.S.A. §2702(a)(2).
4 18 Pa.C.S.A. §3701(a)(1)(i/ii).
5 18 Pa.C.S.A. §903(a)(1).
6 18 Pa.C.S.A. §3502.
7 18 Pa.C.S.A. §3503(a).
8 18 Pa.C.S.A. §6106.
9 18 Pa.C.S.A. §907(c).
10                     Q    Can you tell us what Mr. Brown indicated to you after indicating he wanted to speak to you?

A    Yes. Essentially, he was in the area waiting for a jitney, for a ride to Clairton. He told us a car pulled out and he
thought it was a jitney. He got into the car.

Q    Detective, can you read that specific paragraph we talked about before?

A    He was waiting for a jitney. He saw a car pull up and thought this was his jitney so he got into the car. The driver
said he would get him a ride to Clairton. Brown saw the police. A police car pulled in behind him. He said to the driv-
er of the vehicle that he was in “back into the police car.” The police officer got out and came up to the passenger door,
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which would have been Brown’s door. He said to the driver “back into the police car”, then he sped away. Mr. Brown
claimed he heard bullets hitting around him. He assumed they were coming from the police and he said that the driv-
er quickly crashed the car. The driver jumped out. Mr. Brown claimed he was afraid that he didn’t know what to do.
He was going to get shot if he stayed there, so he left the car and then he ran around the rear of one of the apartment
buildings and that’s where he met up with the driver of a vehicle and he saw the driver climbing through the window
into one of the apartments. He followed him into the apartment and claimed that’s where he stayed until the police
showed up and told him to come out. He said he complied when the police showed up.

11 18 Pa.C.S.A. §2702.
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Clifford Decker and Pamela A. Deker, his wife v.
Console Energy Inc.

David Gillingham and Debra Gillingham, his wife v.
Console Energy Inc.

Remittitur—New Trial—Verdict Form—Pain and Suffering—Lost Earnings—Scope of Expert Testimony—Release—
Delay Damages—Borrowed Servant Doctrine

No. GD 08-10867, GD 08-11621. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—May 24, 2011.

MEMORANDUM
Background and Procedural History

On June 12, 2007, Plaintiffs Clifford Decker [“Decker”] and David Gillingham [“Gillingham”] were injured when an exterior
stairway on which they were standing fell. The stairway had been attached to a building at Defendant CONSOL Energy Inc’s
[“CONSOL”]’s South Park Research and Development facilities. Decker and Gillingham were at the facility as part of a pilot pro-
gram known as the PFBC project. Decker and Gillingham sustained injuries in the fall. 

Decker and Gillingham filed separate suits with their spouses seeking to recover for those injuries. The cases were consolidat-
ed. Trial was held before this Court from November 12 through November 23, 2010. The jury found for all Plaintiffs and awarded
$4,543,000 for Decker, $457,000 for Pamela Decker [“Mrs. Decker”], $1,877,000 for Gillingham, and $923,000 for Debra Gillingham
[“Mrs. Gillingham”].

On December 2, 2010, CONSOL filed a Motion for Post-Trial Relief. Also, on December 2, Plaintiffs filed motions for delay dam-
ages. Argument was set for April 25, 2011.

Standard of Review
CONSOL’s motion for post-trial relief seeks a judgment notwithstanding the verdict or, in the alternative, a new trial or remit-

titur. J.N.O.V. is granted when the movant is entitled to judgment as a matter of law or the evidence was such that reasonable minds
could not disagree that the movant should have prevailed. American Future Systems, Inc. v. BBB, 872 A.2d 1202, 1215 (Pa. Super.
2005). A new trial should be granted if the verdict was against the clear weight of the evidence and the verdict shocks the con-
science. Alwine v. Sugar Creek Rest, Inc., 883 A.2d 605, 611 (Pa. Super. 2005). Improperly admitted evidence may be so prejudicial
as to warrant a new trial. Scranton Penn Furniture Co. v. City of Scranton, 498 A.2d 469, 473 (Pa. Commw. 1985).

Issue Regarding Excessive Damages
CONSOL’s first argument is that it is entitled to entry of remittitur or a new trial because the damages awarded were excessive

and beyond what the evidence warranted. CONSOL argues that the testimony about Decker and Gillingham’s past and future lost
earnings was speculative. CONSOL asserts that the record was inadequate to support the loss of consortium awards. CONSOL
claims that the non-economic damage awards were excessive when compared to the “out-of-pocket” expenses (past/future med-
ical and past/future earnings) (i.e., the non-economic damages were $2.2 million of the total $2.8 million verdict). CONSOL argues
that Decker was awarded damages for future medical expenses and disfigurement when there was no evidence to support those
claims. CONSOL also maintains that there was no evidence to support Gillingham’s claims for future medical expenses (other than
medication) or future disfigurement, both of which the jury awarded. 

As to the loss of consortium claims, CONSOL argues that the amount was excessive. CONSOL asserts that the testimony showed
only that Decker no longer was able to perform certain household chores and some leisure activities, while Gillingham was pre-
cluded only from lifting his disabled mother-in-law, and from doing some household chores and leisure activities. CONSOL con-
cedes that there was testimony of a lack of physical relations between the Gillinghams since the accident. However, CONSOL dis-
putes Gillingham’s consortium claim because Gillingham injured only his shoulder.

Gillingham responds that there was evidence of the severity of his injuries, including multiple surgeries, physical therapy, and
continuing pain and range of motion problems. He also argues that there was evidence of lost wages due to his inability to contin-
ue his self-employment. Gillingham maintains that the loss of consortium award was justified because he is unable to help in the
care of his mother-in-law. Previously, Gillingham asserts, he had been instrumental in her care, but now Mrs. Gillingham has had
to care for both her mother and husband. Further Mrs. Gillingham had testified about damage to the relationship and about the
lack of a physical relationship.

Decker argues that the jury believed Plaintiffs’ medical experts but did not find Defendant’s medical expert credible. Decker’s
expert testified about future knee problems and about weakness that hadn’t yet resolved. There was other testimony about contin-
uing nerve damage and the need for continuing physical therapy. Decker asserts that, from that testimony, future medical damages
were warranted. Decker argues that the pain and suffering awards were warranted from Decker’s testimony about the pain as well
as the medical expert’s testimony. Decker argues that the embarrassment, loss of life’s pleasures, and loss of consortium claims
were supported by the following: he was unable to go upstairs to the couple’s bedroom for a year; he was unable to participate fully
in his sons’ weddings; he was unable to perform household chores; he needed assistance in personal hygiene while not being able
to bear weight; and he was unable to engage in leisure activities with his wife and family.

In considering a request for remittitur, a trial court should consider the following factors, but only those relevant to the case:
the severity of the injury; whether the injury is shown by objective or subjective evidence; whether the injury is permanent;
whether the plaintiff can continue employment; the amount of out-of-pocket expenses; and the amount originally demanded.
Carrozza v. Greenbaum, 866 A.2d 369, 382 (Pa. Super. 2004). The disparity between the entire award and the out-of-pocket expens-
es, by itself, does not warrant a new trial or remittitur. Kemp v. Phila. Transportation Co., 361 A.2d 362 (Pa. Super. 1976). In
Carrozza, a $4 million award was not so excessive as to shock the conscience where a jury heard competent evidence of injury, pain
and suffering, and reduced life expectancy. Id. Also, the disparity between the entire award and the out-of-pocket expenses, by
itself, does not warrant a new trial or remittitur. Kemp v. Phila. Transportation Co., 361 A.2d 362 (Pa. Super. 1976). 

There was testimony by Steven Winberg, CONSOL’s vice president, that Gillingham returned to work a few days after the acci-
dent. N.T. Vol. I at 242. Mike Fenger, the CONSOL project manager, testified that Gillingham was walking and conscious a “cou-
ple” minutes after the collapse. Id. at 440. Fenger testified that Decker was laying on the stairway. Id. at 373. While Decker was
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not moaning or screaming, Fenger testified that he appeared to be in pain because of the stress in his voice and because his foot
was pointed in the wrong direction. Id. Fenger corroborated the fact that Gillingham returned to work within a couple days of the
accident. Id. at 441.

Mitchell Rothenberg, M.D., testified that Decker had three fractures of his left leg. 11/8/10 Dep. at 10. Dr. Rothenberg described
the repair to Decker’s leg, including drilling into the bone, cleaning out the inside of the bone, inserting a rod into the bone, bolt-
ing the rod into place at the hip, and screwing it into place at the knee. Id. at 12-14. Dr. Rothenberg testified that this surgery is
painful. Id. at 18. Dr. Rothenberg also testified that there were pieces of bone from Decker’s femur that will be stuck in his mus-
cle forever. Id. at 16. Dr. Rothenberg also described Decker’s post-surgery condition, indicating that Decker was in a brace for two
to three months, had to use a walker or crutches for almost six months, and was getting monthly x-rays to check his healing. Id. at
19. Dr. Rothenberg testified that Decker complained of tingling and weakness in his leg and that a nerve conduction test was per-
formed to diagnose nerve injuries. Id. at 20. Three nerves were found to be injured. Id. at 21. Dr. Rothenberg testified that Decker
received injections because of bone bruises in his knee and bursitis in his hip. Id. at 23-24. Dr. Rothenberg testified that a second
surgery was performed a year later to remove the rod because it was causing Decker persistent hip pain. The surgery involved
using a mallet to “bang [the rod] out.” Afterward, Decker once again could not bear weight on the leg. Id. at 24-25. Dr. Rothenberg
testified the Decker had been in physical therapy and continues to require it. Id. at 26. Dr. Rothenberg testified that, as of his last
visit with Decker, Decker continued to have muscle weakness, nerve injury, and pain in the knee. Id. at. 26-27. Dr. Rothenberg
determined that the nerve injury was permanent and that this leads to atrophy in the leg muscle. Id. at 27-28. 

On cross-examination, Dr. Rothenberg admitted that the complaints of muscle fatigue and weakness are subjective, but main-
tained that objective testing corroborated these complaints. Id. at 43. Dr. Rothenberg testified that, according to his notes, Decker
was not taking pain medication. Id. at 53. Dr. Rothenberg also testified that, according to his notes, Decker was improving and heal-
ing well, with the exceptions of knee and hip pain and nerve problems in the months after the accident. Id. at 59-63. Dr. Rothenberg
testified that the fall increased the probability of arthritis in the left knee. Id. at 78. 

Decker’s physical therapist, Joseph Agnello, testified that, at the beginning of treatment, Decker had a lot of muscle wasting,
that his walk was abnormal, that there was stiffness in his joints, and that he had pain and weakness. N.T. Vol. II at 544-45. Mr.
Agnello testified that Decker was receiving physical therapy for one and a half to two hours a day for three days each week after
the first surgery. Id. at 548. He testified that Decker was still undergoing treatment and was working hard. Id. at 553-54. Mr.
Agnello testified that Decker received about 200 physical therapy sessions, followed by the supervised exercises he was still doing.
Id. at 554. Mr. Agnello testified that Decker could do the exercises at a gym and would benefit from this, but that continuing ther-
apy with Mr. Agnello was the better course of action. Id. at 561. 

Decker’s family doctor, Michael McGonigal, M.D., testified that Decker was not doing well after the surgery and that he was in
a lot of pain, was constipated and was experiencing insomnia. N.T. Vol. II at 780. Dr. McGonigal testified that the constipation was
caused by the narcotics Decker was taking. Id. at 781. Dr. McGonigal testified that Decker was still experiencing chronic pain, id.
at 783, as well as continuing balance problems, muscle atrophy, and pain. Id. at 788-89. Dr. McGonigal testified that there was no
limit on the number of hours Decker could work. Id. at 819. Dr. McGonigal testified that pain medication was not helping Decker
and that, essentially, Dr. McGonigal had given up trying to find a medication to deal with Decker’s pain. Id. at 824-25.

Decker testified that he remembered laying upside down on the stairs with his leg twisted and feeling a great deal of pain. N.T.
Vol. II at 846-47. He testified that in the ambulance he was yelling and screaming from the pain. Id. at 849. Decker testified that
he was in the hospital twelve days, and that the pain worsened. Id. at 851-52. He testified that he had trouble getting into his house
and that his wife had to pull the car up onto the front lawn. Id. at 853-54. Decker described constant pain and claimed that the pain
medication caused total constipation. Id. at 855. He testified that, as he started to recover, the hardware in his leg caused addition-
al pain. Id. at 862. He also testified to similar problems with pain and the pain medication after the second surgery. Id. at 863-64.
The parties stipulated that Decker incurred $123,691.08 in medical expenses. Id. at 959. 

Mrs. Decker described the couple’s lifestyle before the accident as very busy, including skating, skiing, fishing, golfing, walk-
ing, hiking, gardening, tennis, and going out. N.T. Vol. II at 918-19, 920. Mrs. Decker testified that Decker helped with household
chores and home maintenance. Id. at 919. She also testified that Decker was in and out of consciousness on the day of the accident
and the day after the accident, and that he kept talking about how bad the pain was. Id. at 924-25. Mrs. Decker testified that a
wheelchair had to be specially designed to fit into the home’s doorways and also described the difficulty of getting her husband
home from the hospital. Id. at 927-29. Mrs. Decker described the modifications made to the house to accommodate Decker, includ-
ing setting up a bedroom for him on the first floor. Id. at 929-30. Mrs. Decker testified that Decker stayed in the first floor bedroom
for a year after the accident because he was afraid to go up the steps to their bedroom. Id. at 936. She testified that her husband
still is very cautious and fearful and that she had to take over many of the household chores he used to perform. Id. at 937. Mrs.
Decker testified to the activities that the couple is no longer able to do. She also stated that activities which the couple anticipat-
ed, such as helping their children work on their homes or teaching their grandchildren to skate, are no longer possible. Id. at 938.
Mrs. Decker testified that Decker was in a wheelchair during two of his sons’ weddings and that she had to travel to help with the
wedding and needed someone to care for Decker during her trip. Id. at 939-40. 

Jeffrey Kann, M.D., performed an independent medical evaluation of Decker. 11/4/10 Dep. at 11. He found no atrophy in the
left leg and no evidence of nerve impairment. Id. at 24. Dr. Kann testified that there were no problems with the left knee, and that
Decker had a full range of motion, well-healed incisions, and no pain. Id. at 25. Dr. Kann testified that there were no signs that
Decker had an on-going nerve injury and that Decker’s nerve had fully recovered. Id. at 35. Dr. Kann testified that Decker did not
need to have any restrictions placed on his activities. Id. at 39-40. Dr. Kann admitted that Decker’s physician had noted weakness
and fatigue in Decker’s left leg in the month prior to and two months after Dr. Kann’s examination. Id. at 83-84. Dr. Kann also
admitted that Decker had permanent scars on his leg. Id. at 95.

Gillingham’s physician, Mark Baratz, M.D., testified that Gillingham has a torn tendon in his shoulder. 11/9/10 Dep. at 10. Dr.
Baratz testified that he performed surgery to repair the tendon and that he trimmed bone spurs. Id. at 11. He testified that, after
surgery, Gillingham was limited in his movement for about four weeks and that Gillingham then started physical therapy. Id. at 15.
Dr. Baratz testified that Gillingham was having problems post-operatively, including pain, difficulty sleeping, and back pain. Id. at
18. Dr. Baratz testified that, a couple months after the surgery, he injected cortisone and cut back on therapy to allow Gillingham’s
shoulder to become less irritated. Dr. Baratz also prescribed a stronger pain medication. Id. at 19. Dr. Baratz testified to limita-
tions on Gillingham’s ability to work. Id. at 21. Dr. Baratz indicated that, by June of 2008, Gillingham’s condition had worsened,
requiring a second surgery to check the tendon repair and to free up scar tissue. Id. at 22-23. Dr. Baratz testified that, while
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Gillingham’s range of motion initially improved after the second surgery, it eventually worsened again. Id. at 25-27.
Gillingham’s physical therapist, Lauren Nahas, testified that Gillingham started physical therapy for ankle and shoulder prob-

lems resulting from the fall. 11/4/10 Dep. at 9. She testified that Gillingham was experiencing pain in his spine, shoulder and heel
and had limited mobility and strength in his ankle. Id. at 10. Nahas testified that, after the first surgery, Gillingham was experienc-
ing a lot of pain, had limited motion, had trouble with daily activities, and had difficulty sleeping. Id. at 17. She testified that
Gillingham was attending therapy about three times per week. Id. at 19. Nahas testified that Gillingham had reached a plateau and
was discharged from therapy in November 2008. Id. at 21. She also testified that he returned to therapy in October 2009 after a third
surgery. Id. at 23. At that point, Gillingham was experiencing pain, was limited in range of motion and strength, and was having trou-
ble with daily activities. Id. at 24. She testified that Gillingham had pain in the non-injured shoulder resulting from overcompensat-
ing for the injured shoulder. Id. at 29. Nahas testified that Gillingham missed appointments at times because he was traveling for
work. Id. at 54, 56. Nahas also testified that, after the third surgery, there was more progress and improvement. Id. at 57-58.

Gillingham’s second surgeon, Mark Rodosky, M.D., testified that, when he first saw Gillingham, the patient suffered from
reduced motion, stiffness, and pain. 11/5/10 Dep. at 10. Dr. Rodosky testified that in the third surgery, he cut the scar tissue to allow
more motion and shaved some of the bone away. Id. at 14-15. Dr. Rodosky’s diagnosis was chronic pain in the injured shoulder with
continued frozen shoulder and mild impingement in the left shoulder. Id. at 19-20. Dr. Rodosky testified that Gillingham’s condi-
tion was unlikely to change. Id. at 21. 

Gillingham’s chiropractor, Peter Peduzzi, D.C., testified that he treated Gillingham for severe back pain that started after the
accident. 11/3/10 Dep. at 12. Dr. Peduzzi testified that there was tension and muscle spasm of the back muscles, as well as mis-
alignment of the vertebrae. Id. at 15, 17. Gillingham received treatment that included cervical traction, deep heat, electrotherapy,
and manipulation of the spine. Id. at 21-23. 

Gillingham testified that, prior to the accident, he jogged regularly. N.T. Vol. III at 997. He and his wife would shop and go out,
and he also played basketball and jogged with his son. Id. at 999-1000. He testified that, after the fall, he was in excruciating pain.
Id. at 1024. He testified that, initially, he did not want to go to the hospital because he wanted to go home. Id. at 1027. Then, he said,
he realized something was wrong with his arm and he wanted to go to the ER. Id. at 1028. Gillingham testified that he had a lot of
pain in his right arm and left leg. Id. at 1030. Mrs. Gillingham testified that, when she arrived at the ER, her husband appeared pale,
glassy-eyed, and out of it. N.T. Vol. IV at 1190. Gillingham testified that he had pain in his left heel and difficulty walking for approx-
imately nine months. N.T. Vol. III at 1032. Gillingham testified that, at his initial doctor’s visit, he was having pain in his shoulder,
swelling in his arm, pain in his knee and foot, and difficulty and pain with walking. Id. at 1042-43. He testified that he was treated
for a broken bone in his foot, and that his treatment helped greatly with that pain. Id. at 1046-47. Gillingham testified to the severe
pain he had in his shoulder and to his attempt to limit his pain medication because it interfered with his ability to work. Id. at 1048.
Gillingham testified that, after the surgery, his arm froze, causing great pain. Id. at 1053. Gillingham demonstrated for the jury the
continuing limitations on the range of motion in his arm. N.T. Vol. IV at 1073-75. He testified that he is still taking steroids and nar-
cotics regularly to deal with the pain and inflammation. Id. at 1075-76. Gillingham testified that he was back at the CONSOL proj-
ect on a limited basis within a few days of the accident. Id. at 1132. Gillingham testified to scars he has on his shoulder from the sur-
geries. Id. at 1179. The parties stipulated that Gillingham owed medical expenses of $76,052.57. N.T. Vol. V at 1227.

Gillingham testified that he has not been able to perform work that he planned to do around the house, such as fixing a retaining
wall, maintaining the yard, remodeling, and washing the car. N.T. Vol. IV at 1101-02. He testified that he cannot play basketball with
his son. Id. at 1102. Gillingham testified that he is unable to help care for his mother-in-law, who is in a wheelchair, that he can no
longer help her move from the chair to the car, and that he cannot help take care of her home. Id. at 1102-03. He testified that his
wife has had to take over many of his household responsibilities and must care for her mother without his help. Id. at 1105.
Gillingham testified that he is more irritable with his wife and has stopped having sex due to the medication he takes. Id. at 1106. 

Mrs. Gillingham testified that, before the accident, they were a very active family. Id. at 1190. She testified that he helped with
her mother’s care and her mother’s home. Id. She testified that Gillingham helped transfer her mother into and out of the wheel-
chair, helped her into bed and helped her to the bathroom. Id. at 1191. She testified to home projects that Gillingham started but
was unable to finish due to the injury. Id. at 1191-92. Mrs. Gillingham testified that they are no longer able to go on walks, go to
water parks, or go swimming. Id. at 1193. She also testified that all of this had been hard on the relationship and that there was “no
physical contact.” Id. at 1194.

Steven Kann, M.D., performed an independent medical evaluation of Gillingham. He testified that Gillingham only complained
of pain and decreased range of motion in his right shoulder. 11/2/10 Dep. at 18. Dr. Kann said that his examination showed
decreased range of motion in the right shoulder. Id. at 22. He also testified that Gillingham has normal strength in the shoulder. Id.
at 24. Dr. Kann testified that Gillingham did not complain about pain in his back or left shoulder. Id. at 25. Dr. Kann also testified
that, from the records he reviewed, the back pain was unrelated to the fall. Id. at 27. Dr. Kann said Gillingham’s range of motion
was limited and that Gillingham could not climb or crawl or pull wire or play sports. Id. at 37-40.

The testimony summarized above provided ample evidence to support the jury’s decisions on damages. Both Decker and
Gillingham experienced significant pain, and both continue to suffer physical limitations. There was evidence of pain and suffer-
ing, embarrassment, and loss of life’s pleasures. There was somewhat less evidence on disfigurement, but there was sufficient tes-
timony and photographs in both cases of scars resulting from the accident. There also was sufficient testimony on the loss of con-
sortium claims. It is clear from the verdict that the jury found the plaintiffs and their medical experts credible. It is also clear that
the jury did not give weight to the independent medical examinations. That is not surprising. The plaintiffs’ medical experts were
the treating physicians and the physical therapists who had worked with the plaintiffs for years, while the independent evaluators
saw the plaintiffs for only one brief visit each. While the verdict was substantial, particularly in regard to future pain and suffer-
ing awards, it does not shock the conscience, particularly when one considers the 20-30 year life expectancies of the plaintiffs as
well as the continuing pain and physical limitations that the plaintiffs endure. 

Issue Regarding the Verdict Form
CONSOL’s second argument is that it is entitled to a new trial because the verdict form included 12 line items for damages. CON-

SOL argues that the verdict form was prejudicial and that awards for various forms of pain and suffering are not allowed under
Pennsylvania case law. CONSOL asserts that the jury awarded duplicative amounts and amounts for items that were not support-
ed by the evidence. CONSOL also argues that the placement of the borrowed servant question for Gillingham was prejudicial; by
placing it first, the jury was permitted to make a decision based on sympathy, while if the question had been placed last, the jury’s
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sympathy would not have been a factor. Gillingham replies that Pennsylvania case law indicates that itemized damages are accept-
able and that Rule 223.3 authorizes an instruction on the items that make up noneconomic damages. Gillingham argues that the
placement of the borrowed servant question was logical because, if the jury found Gillingham to be a borrowed servant, the jury
would have been spared wasted time deliberating on damages.

CONSOL cites the Carpinet case in support of its argument. In that case, the Superior Court said that there should not be piece-
meal awards for pain and suffering. Carpinet v. Mitchell, 853 A.2d 366, 373 (Pa. Super. 2004). Specifically, the Superior Court was
concerned that the trial court had listed emotional distress and loss of feeling of well-being separately from pain and suffering. Id.
The appellate court also was concerned about a separate line for loss of life’s pleasures since the case law was unclear on whether
this was a distinct item of damages. Id. at 374. 

Plaintiffs rely on the McManamon case. There, the Superior Court approved of a jury verdict form that had six categories,
including past and future medical expenses, past and future lost earnings, past and future pain and suffering/embarrassment/
humiliation/loss of enjoyment and disfigurement. McManamon v. Washko, 906 A.2d 1259, 1284 (Pa. Super. 2006). The Superior
Court found that this was not improper because there was only one pain and suffering line, and pointed out that special jury inter-
rogatories can assist the court. Id.

Although not cited by either party and not directly on point, the Catalano case is of interest. In that case, the Supreme Court
was focused on the issue of whether an appellate court could remand for a new trial because a jury did not award pain and suffer-
ing damages when there was testimony about potentially painful surgery. Catalano v. Bujak, 642 A.2d 448, 449 (Pa. 1994). The
Court included the verdict form in its opinion. That verdict form had nine damages categories, including separate lines for past
pain and suffering, future pain and suffering, embarrassment and humiliation, disfigurement, and loss of enjoyment of life. Id. The
Court mentioned no objection to the verdict form, nor to the separation of categories. 

Rule 223.3 also is instructive. It specifically provides for the trial court to instruct the jury on pain and suffering, embarrass-
ment and humiliation, loss of ability to enjoy life’s pleasures, and disfigurement. Pa. R.C.P. 223.3. If the rule requires the instruc-
tion, it makes sense that the verdict form should be modeled on that instruction.

The Carpinet case is inapposite because there is no break-out in the instant case for emotional distress, and because the loss of
life’s pleasures question is answered by Rule 223.3. The McManamon case also is not directly on point because the verdict form
in that case only had one pain and suffering line. McManamon did, however, expressly approve of separate damages categories.
Catalano approved, at least implicitly, a jury verdict form that was very similar to the one in this case. Given the authority provid-
ed in McManamon and Catalano and Rule 223.2, the verdict form was appropriate, caused no prejudice, and does not warrant a
new trial.

Issue Regarding Decker’s Future Lost Earnings
CONSOL’s third argument is that it is entitled to a new trial because the court allowed speculative testimony from Decker’s

employer and economic expert on future lost earnings. CONSOL challenges the basis for testimony about lost future commissions
resulting from Decker’s injuries. CONSOL points out that Decker’s economic expert used that testimony as the basis for his opin-
ion. CONSOL argues that there was no testimony that any commissions had ever been paid. CONSOL compares this to projecting
profits for a start-up business and asserts that the evidence was too speculative. Further, CONSOL argues that Decker should not
have been able to recover for lost wages because Decker testified that he is capable of working full-time. 

Decker replies that there was evidence supporting future lost earnings based upon testimony that Decker would work until age
70 and based upon his expectations concerning commissions. Decker concedes that the jury award was less than the testimony ref-
erenced but says that the jury award was based on testimony concerning $44,000 in lost income for 2009 and 2010 projected out
until Decker was 70 ($528,000) and lost commissions of $15,000 projected out ($180,000) which equals the $708,000 awarded by
the jury. Decker also argues that his employer was competent to testify about his wages and the potential for commissions and that
the expert was therefore entitled to rely on that testimony.

To collect for future lost earnings, a plaintiff must establish that his economic horizon is shortened; if there is permanent dam-
age, the whole life span must be considered. O’Malley v. Peerless Petroleum, Inc., 423 A.2d 1251, 1255-56 (Pa. Super. 1980). A claim
for lost wages must be supported by a reasonable basis for calculations. Kaczkowski v. Bolubasz, 421 A.2s 1027 (Pa. 1980). 

Dr. Rothenberg testified that Decker is limited in the amount he can lift, and that he cannot climb or walk on uneven surfaces.
11/8/10 Dep. at 30-31. Yannick Beaule, General Manager of Pump Action, Inc. (Decker’s employer), testified that Decker was hired
at a base salary of $100,000/year and a 2 percent commission on realized sales. N.T. Vol. II at 600. Beaule also testified that it was
expected that Decker’s base salary would increase to the level paid by his prior employer, $125,000/year, after Decker established
the new location. Id. at 602. Beaule testified that he kept employing Decker after the accident, but that Decker’s salary was reduced
because of the reduced hours he could work, to around $60,000 in 2007-2009 and around $80,000 in 2010. Id. at 622-23. Decker ulti-
mately did not receive any commissions under his contract Id. at 623. Beaule testified that he believed Decker lost approximately
$2 million in commissions and salary over his lifetime because of his injury. Id. at 653. The amount of commissions was based upon
anticipated sales in the industries in which Decker was working. Id. at 650-53. On cross-examination, Beaule testified that Decker
had not earned any commissions in the almost two years Decker worked for him prior to the accident. Id. at 678. He also testified
that there had been no sales in the mining industry, although he attributed that partly to Decker’s inability to work. Id. at 679-80.
Beaule testified that Decker is setting his own hours and has resumed some business trips, including attending various trade shows
and seeing customers. Id. at 692-94.

Steven Klepper, Ph.D., an economics expert, testified that he received the projections on commissions and base salary for
Decker from Beaule. N.T. Vol. II at 715-16. Dr. Klepper testified that Decker would be earning slightly less than $2.5 million over
his remaining working life based upon his projected commissions, salary and the age at which Decker expected to stop working.
Id. at 719. Dr. Klepper testified that he projected, with the injury, that Decker would earn $1.22 million during his remaining work-
ing years with a lifetime economic loss of $1.25 million. Id. at 720.

Decker testified that he was earning $125,000/year at his prior employer with the expectation of future promotions if he had
stayed. N.T. Vol. II at 832, 834. Decker testified that it was his expectation that, with the potential for commissions at Pump Action,
he was likely going to earn more than the salary he received at his prior employer. Id. at 838. Decker testified that he missed work
time due to mandatory exercise and physical therapy prescribed after the accident. Id. at 869. He also missed work due to doctors’
appointments, electrical stimulation, fatigue, and pain. Id. at 870. Decker testified that the injury prevents him from fully analyz-
ing jobs because he cannot carry heavy loads, cannot climb stairs, and cannot walk on uneven surfaces. Id. at 871-73. Decker tes-
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tified that he has been working approximately 35 hours/week for the past two years and has been able to travel for work. Id. at 898-
99. Decker maintained that he needs to continue with the physical therapist and did not believe he could get the same result at a
gym. Id. at 900. 

James Fellin, CPA, a forensic accountant, testified that Decker’s past wage losses were $100,000-$146,000. N.T. Vol. V at 1401.
Fellin criticized Dr. Klepper’s estimate because Dr. Klepper assumed the wage loss would be for the rest of Decker’s working life
and because Dr. Klepper assumed Decker would work until age 70 instead of his statistical work life. Id. at 1406-07.

From the verdict, it is clear that the jury credited Beaule’s and Decker’s testimony that Decker’s salary was planned to increase
to $125,000/year and that the $81,000/year he was currently earning was his post-accident maximum. This was a reasonable con-
clusion from the testimony about Decker’s limitations and the requirements of his job. This apparently formed the basis for the
jury’s decision that Decker lost $44,000/year ($125,000-$81,000) for 12 remaining working years ($528,000) total. The jury also
credited testimony that Decker would have earned some commissions. This was reasonable based upon Beaule’s testimony that
some commissions had been earned on previous contracts, but not paid to Decker. The jury used $15,000/year in commissions,
which is the amount Fellin used in his calculations. The jury’s award was reasonably based upon testimony and showed that the
jury was listening and carefully considering the evidence. The jury did not blindly choose one side’s numbers.

Issue Regarding Gillingham’s Future Lost Earnings
CONSOL’s fourth argument is that it is entitled to a new trial because it was error to allow testimony on Gillingham’s claim for

lost wages, lost future earnings and earning capacity. CONSOL deems speculative the testimony that Gillingham would have bid
on and been awarded two jobs as well as Gillingham’s claim for future lost wages based upon his annualized temporary work and
missed opportunities in his consulting business. CONSOL argues that the history of the consulting business shows only modest
profits at best and nothing to support an award of $300,000. Gillingham argues that expert testimony was not required and that his
testimony supported the claim that his main employment and his consulting business were affected by his injury. Gillingham
argues that the two “missed” opportunities were jobs offered to him, not ones he had to bid on, and that from his experience he
lost approximately $210,000 in profit.

The same standards applicable to Decker’s claim also apply to Gillingham’s future lost earnings claim. Dr. Rodosky testified
about the limitations on Gillingham’s ability to perform his job. 11/5/10 Dep. at 22-23. This included not being able to lift more than
10 pounds, not being able to climb a ladder, not being able to crawl on his arms, and not being able to pull wire. Id. Dr. Peduzzi also
testified about the restrictions on Gillingham’s ability to work. 11/3/10 Dep. at 34.

Gillingham described his consulting business, talking about having to install equipment, pull wires, lift objects, or climb or
crawl to reach control panels. N.T. Vol. III at 987-89. Gillingham testified that he continued to try to work for Technical Solutions,
Inc. [“TSI”] to the extent he could following the accident. N.T. Vol. IV at 1085. He testified that he stopped working on the CON-
SOL project through TSI in January 2009 because he wanted to focus on his recovery and because it was a time when his duties
were current and he could be replaced. Id. at 1086. He testified that his consulting business suffered because he was not able to
meet customer demands. Id. at 1087. Gillingham testified that he did not work at all between August 2009 and March 2010 because
he was told that, if he would focus more on rehabilitation and therapy, he would have better results. Id. at 1088. Gillingham testi-
fied that he lost $105,225 in wages from the time during which he could not work full-time with TSI and the period during which
he did not work at all. Id. at 1088-89. 

Gillingham testified that his consulting business was harmed because he could not do the kind of work required. N.T. Vol. IV at
1089-90. He discussed a $300,000 project that he was unable to bid on and that actually occurred, and he testified that he was con-
sulting for the company that won the bid. Id. at 1090-92. He testified that he believed he would have gotten the job because it was
offered to him prior to the company seeking bids and it was only bid out because he was unable to do the job. Id. at 1093. He tes-
tified he would have received 50% profit. Id. at 1094. Gillingham testified that he had worked with the company before, but only
on smaller jobs in the $30,000-$40,000 range. Id. at 1114. Gillingham also testified about a second $150,000 job that he could not
complete at a company with which he had an ongoing relationship. Id. at 1094-96. Gillingham expected 35-40% profit on that job.
Id. at 1096. Gillingham testified that he is currently working about 50% of the time at his consulting business and is focusing on
computer programming. Id. at 1108. Gillingham reviewed his income tax returns and showed, since 2000 until the accident, income
ranging between $17,000 and $61,000. Id. at 1168-75. 

Fellin testified that there was not a significant wage loss for Gillingham, in part because Gillingham had his highest earnings
after the accident in 2008. N.T. Vol. V at 1412. Fellin also questioned Gillingham’s computation of his wage loss because that com-
putation looked at Gillingham’s earnings through TSI only and not through his consulting business. Id. at 1414. Fellin opined that
Gillingham’s wage loss was below $35,000. Id. at 1444.

The jury awarded Gillingham $100,000 in past wage loss and $300,000 in future wage loss. Of that, if the jurors believed
Gillingham’s testimony about the lost jobs he would have gotten, $210,000 was for those jobs. There was no dispute concerning the
medical testimony that Gillingham had a permanent disability to his shoulder. There was plenty of testimony for the jury to believe
that those disabilities would limit Gillingham’s ability to work. The jury apparently believed Gillingham lost wages with TSI dur-
ing the accident and would be impaired in his consulting business in the future. Those decisions were supported by the record.

Issue Regarding Testimony of Plaintiff ’s Liability Expert
CONSOL’s fifth argument is that it is entitled to JNOV or a new trial because the court erred in denying its motion in limine on

liability expert witnesses and allowed speculative testimony. CONSOL argues that plaintiffs’ liability expert was allowed to opine
that there had been rework or replacement of some of the support pieces of the stairway which should have put CONSOL on notice
of a problem with the stairway. CONSOL argues that it is impermissible to permit an expert to guess what could have happened.
CONSOL argues it was prejudiced by this ruling because the expert was permitted to lead the jury to believe that CONSOL had
notice of a problem and improperly installed the bolts, and because the ruling allowed the jury to give undue weight to the expert’s
testimony. Gillingham replies that the engineering expert offered six reasons for his conclusions about reworking after reviewing
photos, doing testing, and visiting the site. Gillingham argues that the experts based their opinions on information submitted to
them and that this is proper. 

An expert’s opinion may be based on conjecture if the opinion has an adequate basis in fact. Hussey v. May Dept. Stores, Inc.,
357 A.2d 635, 637 (Pa. Super. 1976). An expert’s opinion is not speculation if it is based on legitimate inference. Id.

The expert, Behzad Kasraie, Ph.D., P.E., testified that the top two bolts were larger and had hammer marks on them. Dr. Kasraie
concluded that this meant the bolts did not fit in the holes drilled and were hammered into place. N.T. Vol. I at 492. Dr. Kasraie
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also testified that one of the bolts was bent from the hammering, and that the bending could not have been caused by the falling
stairway. Id. at 494. Dr. Kasraie also testified that the bolts did not fit correctly because one bolt was sticking through about an inch
while the other bolt, after being hammered through and being bent, was sticking through only enough to put the nut on. Id. at 497.
Because the upper bolts were a different size, they were driven in by force, the nuts and washers were a different material, the
drill holes were not the right size, and the nuts were different sizes, Dr. Kasraie concluded that rework had been done after the ini-
tial installation. Id. at 500. Dr. Kasraie admitted that it was possible the bolts were part of the original installation. Id. at 522-23.
However, he testified that there were enough indications of rework that he stood by his conclusion. Id. at 523. 

There was enough explanation provided by Dr. Kasraie to show that his testimony was not mere speculation. Dr. Kasraie point-
ed to several reasons why he believed there was rework and why the bolts were not original. While Dr. Kasraie admitted he could
not be absolutely sure, he relied upon facts that served as an adequate basis for his opinion.

Further, it is not clear that CONSOL properly preserved the objection. CONSOL objected twice to testimony by Dr. Kasraie as
speculative. N.T. Vol. I at 491, 499. In both cases, the Court instructed Plaintiff to lay a foundation. Id. CONSOL never reasserted
the objection after it had been sustained and after a foundation was laid. The objection to speculative testimony was not properly
preserved. An objection not preserved is waived.

Issue Regarding Preclusion of Design Defect Cross-Examination
CONSOL’s sixth argument is that it is entitled to a new trial because the court limited its cross-examination of the liability

experts. CONSOL argues that the Decker motion in limine which precluded evidence or reference to improper design or design
defect of the stairway limited CONSOL’s cross-examination. For example, CONSOL was unable to ask the architecture expert if he
had any criticism of the builder of the building, and its cross-examination of the engineering expert was limited to showing the
expert did not know who did the hammering of the bolts. CONSOL argues that once the testimony complained of in its fifth argu-
ment was allowed, CONSOL should have been allowed to cross-examine freely and point out that if the bolts were original, then
CONSOL had no notice of the problem. Gillingham replies that the questions CONSOL tried to pose went to the design of the stair-
case, and that design inquiry was impermissible because plaintiffs’ claims related to negligence in maintenance and repair only. 

The standard of review on evidentiary issues is very narrow. Miller v. Ginsberg, 874 A.2d 93, 97 (Pa. Super. 2005). The trial court
will only be reversed if the evidentiary ruling is erroneous and harmful or prejudicial. Id. Decker’s motion in limine was based
upon two points: first, that a design defect had not been raised as an issue prior to trial, and second, that raising it before the jury
would be needlessly confusing. In arguing this motion, Decker was clear that he was seeking preclusion of CONSOL’s ability to
argue that any design defect caused the collapse, because design defect had never been raised and there was no expert report opin-
ing that there was a design defect. N.T., Vol. I at 2-3. CONSOL agreed that it was not going to raise the issue of a design defect. Id.
at. 4. The Court specifically said that there could be testimony or cross-examination about the facts of who built the staircase, when
it was built and what kind of bolt was used in the original construction. Id. at 7. In fact, CONSOL agreed with the Court’s statement
that there could be cross-examination on the original construction and Decker conceded the fairness of that point. Id. at 8. Further,
CONSOL was permitted to ask some questions about the original installation of the staircase when plaintiffs elicited some testimo-
ny about that installation.

Issue Regarding Expert Testifying Beyond Scope of His Report
CONSOL’s seventh argument is that it is entitled to a new trial because the court erred in overruling its objection to the archi-

tectural expert’s testimony as being beyond the scope of his report. CONSOL argues that the prior expert’s report which was adopt-
ed by this expert said nothing about painting and sealing the building for water penetration, that the expert’s testimony about seal-
ing was in contradiction to the earlier report, and that CONSOL had no notice that the expert would testify differently. Gillingham
argues that the expert merely testified that painting and sealing would act as a water repellent, and that this does not contradict
the earlier report.

To determine whether an expert’s trial testimony is within the fair scope of the expert’s report, the court must decide whether
the differences between the testimony and the report are “of a nature to prevent the adversary from preparing a meaningful
response, or [ ] would mislead the adversary as to the nature of the appropriate response.” Wilkes-Barre Iron & Wire Works, Inc.
v. Pargas of Wilkes-Barre, Inc., 502 A.2d 210, 212-13 (Pa. Super. 1985). In Wilkes-Barre Iron & Wire Works, Inc., where a report said
only that a cylinder without a protective collar was defective, testimony that the collar needed to be welded to the cylinder was
deemed to be beyond the scope of the report. Id. at 213.

The architecture expert, Phil Hundley, licensed architect, testified that there was rust on the inside backing plate and that the
rust would have been caused by moisture coming from the cavity in the wall. N.T. Vol. I at 321-22. CONSOL objected to this as
beyond the scope of the report. Id. at. 322. Mr. Hundley also testified that the 5/8-inch bolt was strong enough to hold up the stairs.
CONSOL objected to this testimony as beyond the scope. Id. at 331. The Court sustained a scope objection with respect to the
expert’s attempt to testify as to methods of preventing moisture from entering the concrete wall. Id. at 333-36. 

The report (Ex. 2 of Plaintiffs’ Pre-Trial Statement) discusses moisture and water getting into the concrete wall. It also discuss-
es application of a coating on the bolts and grouting of the concrete to prevent moisture. Given that part of the report, it cannot be
said that the expert’s testimony about sealing the wall was beyond the scope of the report such that CONSOL was prevented from
preparing a meaningful response or that CONSOL was misled about the nature of the testimony.

Issue Regarding Preclusion of Defense Expert Testimony
CONSOL’s eighth argument is that it is entitled to a new trial because the court precluded its expert from testifying about results

of his testing. CONSOL complains that its expert provided a supplemental report which showed that none of the bolts had been
replaced, but that this supplemental report was precluded as being late. CONSOL argues that this preclusion was too drastic, given
that plaintiffs’ engineering expert’s supplemental report also was late. CONSOL argues that its expert should have been allowed
to testify and that plaintiffs’ expert could then have been called in rebuttal. 

Gillingham responds that the Court’s ruling was correct given that CONSOL’s supplemental report was not received until after
trial had started and after plaintiffs’ experts had testified. Gillingham also argues that while plaintiffs’ supplemental report was late,
it still was received prior to trial and also was based upon testing done with both experts present so that there could be no surprise.
Decker argues that it would have been unfair surprise to allow CONSOL’s proffered testimony since all prior testing had been done
with both experts, since there had been no discussion of additional testing, and since plaintiffs were deprived of the opportunity to
discuss CONSOL’s supplemental tests in their openings or in plaintiffs’ case-in-chief. Additionally, plaintiffs would have been unable
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to conduct their own tests to check CONSOL’s proffered supplemental results without midstream delay to the trial.
The exclusion of an expert’s testimony because of failure to comply with a discovery rule is a drastic sanction. Green

Construction Co. v. Dept. of Transportation, 643 A.2d 1129, 1139 (Pa. Commw. 1994). The trial court must balance the circum-
stances of the case to determine the prejudice to each party in making the decision to preclude expert testimony. Id. The purpose
of the rule requiring disclosure of expert opinions is to prevent unfair surprise. Smith v. SEPTA, 913 A.2d 338, 344 (Pa. Commw.
2006). In Smith, the Commonwealth Court found prejudice and unfair surprise when the expert was offered on the eve of trial. Id.
The appellate court also found there was little prejudice to the party who proposed the expert testimony since there was other tes-
timony on the issue. Id. at 345. An expert report offered on the day that trial was to begin was unfair surprise. Kurian ex rel. Kurian
v. Anisman, 851 A.2d 152, 162 (Pa. Super. 2006). In Kurian, the court found the opposing party was unable to evaluate or prepare
a response due to the lateness of the report. Id. Further, delaying the start of trial to allow time to prepare a response would dis-
rupt “the efficient and just administration of justice.” Id.

Decker brought a motion to preclude CONSOL’s profferred testimony because he was unaware of the new report until it was
handed to Decker’s counsel during the trial on November 17. N.T. Vol. IV at 1060. Decker further complained that the report was
dated November 13, that his expert testified on November 15, and that the report was not given to Decker’s counsel until November
17. Id. at 1061. CONSOL indicated that an additional test was done by its expert that would indicate the bolts were original. N.T.
Vol. V at 1200-01. Decker’s objection was that the parties had agreed to certain testing and that this testing was performed and
included in CONSOL’s expert’s initial report. Id. at 1203. Then, at a later date, CONSOL’s expert performed additional testing with-
out notice to the plaintiffs, and CONSOL’s supplemental report was not received until after trial had begun. Id. at 1203-04. This
Court indicated that the problem was that plaintiffs’ expert had not been able to address this supplemental CONSOL test in his tes-
timony and to allow rebuttal testimony by Dr. Kasraie would prolong the trial. Id. at 1206. 

The report was properly excluded. If a report delivered on the eve of trial is unfair surprise, then certainly one delivered dur-
ing trial is unfair as well. Plaintiffs had no notice that additional testing was being done and had no way to prepare. The only way
to combat the unfair surprise and prejudice would have been to allow Plaintiffs’ expert to replicate the testing and then testify a
second time. This could not have been done without delaying the trial. This would have been particularly disruptive to the trial
because the jury would have heard several days of trial, then there would have been several days of break to allow the testing, then
more days of trial. That would not only have disrupted the jurors’ lives, it also would have taxed their memories. Precluding the
supplemental report was by far the wiser course of action.

Issue Regarding Jury Instructions
CONSOL’s ninth argument is that it is entitled to a new trial because the court did not give requested jury instructions.

CONSOL argues that the statements it requested were correct statements of law and were not otherwise covered in the jury
instructions. These statements related to speculative testimony and opinions, the purpose of compensatory damages, and the
burden of proof on damages. Gillingham argues that the jury instructions were adequate and proper and are within the
court’s discretion.

The scope of review on an allegation of error with jury instructions is clear abuse of discretion or error of law by the trial court.
Butler v. Kiwi, S.A., 604 A.2d 270, 272 (Pa. Super. 1992). The reviewing court looks at the entirety of the charge and the background
of evidence adduced at trial to determine whether an error was made and whether there was prejudice. Id. The reviewing court
does not consider portions of the jury charge out of context. Id.

This Court gave the standard instruction on opinion testimony. N.T. Vol. V at 1678-80. The Court noted that requested jury
instruction 19 on speculative testimony was covered in the standard instruction on opinion testimony. Id. at 1516. The standard
instruction on burden of proof also was given. Id. at 1680-82. This Court also gave the standard instructions on damages and on the
purpose of damages. Id. at 1682-90. This Court stated that requested instructions 27 and 28, which spoke about damages, were cov-
ered by the standard instructions. Id. at 1516-17. The jury instructions given were accordingly proper.

Issue Regarding Borrowed Servant Doctrine
CONSOL’s tenth argument is that it is entitled to JNOV or a new trial because the evidence established that Gillingham was a

borrowed servant. CONSOL argues that the control test showed that Gillingham was barred from his claims under the Workers
Compensation Act because he was, effectively, an employee of CONSOL. CONSOL argues that the evidence showed CONSOL inter-
viewed and hired Gillingham, that Gillingham worked under the supervision and control of an CONSOL employee, that Gillingham
reported to a CONSOL employee, and that CONSOL is not bound by the characterization of Gillingham as an independent contrac-
tor if the facts show otherwise. Gillingham argues that whether he was a borrowed servant is a question of fact, that the proper
standard was given to the jury, and that the jury decided the question of fact. Gillingham disputes the claim that his work was con-
trolled by CONSOL.

The borrowed servant doctrine provides that an employee may become the employee of another employer if the other employ-
er has the right to control the employee’s work or the manner in which the work is done. Bayada Nurses, Inc. v. Dept. of Labor, 958
A.2d 1050, 1060 (Pa. Commw. 2008). Other factors to be considered are wage payment, the right to select and fire, and the skill
required to perform the work. Id.

There was testimony by CONSOL’s vice president of research and development, Steven Winberg, that Gillingham was not an
employee of CONSOL. N.T. Vol. I at 176. Gillingham’s name was given to CONSOL by TSI and Gillingham was interviewed by CON-
SOL prior to starting his work there. Id. at 236. There was a contract between TSI and CONSOL. Id. at 238. Winberg testified that
Gillingham reported to a CONSOL employee, Mike Fenger, and that Fenger directed Gillingham’s work. Id. at 239-40. However,
Winberg also testified that CONSOL never paid Gillingham and that Gillingham worked for TSI on the PFBC-EET project. Id. at
255. Winberg also admitted that he never personally gave Gillingham instructions or supervised him and that he did not believe
CONSOL provided Gillingham with the tools necessary to do his job. Id. at 257. 

Fenger testified Gillingham was contracted through TSI and was paid by TSI. N.T. Vol. I at 369-70. Fenger testified that he
selected Gillingham’s resume from several supplied by TSI and interviewed him. Id. at 405. Fenger testified that Gillingham
worked under his supervision at CONSOL. Id. at 408. Fenger testified that CONSOL paid TSI based upon TSI invoices for
Gillingham’s time and that he authorized overtime for Gillingham. Id. at 429-30. Fenger said that Gillingham reported to him on a
daily basis and that Fenger gave Gillingham instructions for his work. Id. at 431. 

Gillingham testified that he was employed by TSI and was a W2 employee of TSI. N.T. Vol. III at 1001. He testified that he was
not an employee of CONSOL. Id. at 1003. Gillingham testified that he did not really receive direction from a supervisor, but would
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get requests for the development of certain automation or aspects of the system. Id. at 1006. He testified that he would consult with
Fenger, but would go days without seeing him. Id. at 1008. Gillingham testified that he was the only one with the expertise in his
area so that no one directed the manner in which he was to do his job. Id. Gillingham testified that time off requests went to TSI.
Id. at 1012. He testified that Fenger signed off on his time sheets. N.T. Vol. IV. at 1144. Gillingham said that if Fenger asked him to
do a particular task, he could refuse, but it never came up. Id. at 1145-46.

There was testimony by Jim Locke, a CONSOL manager, that the contract with TSI referred to Gillingham as TSI’s employee.
N.T. Vol. V at 1219. The contract also said that Gillingham was to report to Fenger. Id. at 1222. Locke also testified that the contract
required Gillingham to check in and out each day with Fenger. Id. at 1224. Jeff Mauser from TSI testified that once someone is
placed with a company, TSI pays the employee, deducts taxes and provides benefits, but does not have day-to-day interaction with
the employee. Id. at. 1262. He testified that the employee works under the direction of the company, not TSI. Id. at 1272. 

There was enough evidence presented on both sides of the issue to make it a jury question. The jury apparently found
Gillingham credible in his testimony that Fenger did not direct his work and, accordingly, found Gillingham was not a borrowed
servant. The evidence was in conflict, and the jury was entitled to resolve that conflict. It did so. There was no error.

Issue Regarding Release and Waiver
CONSOL’s eleventh argument is that it is entitled to a JNOV or a new trial because Gillingham executed a valid release. CON-

SOL argues that Gillingham signed a release prior to starting work with CONSOL. CONSOL argues that the release was valid
because Gillingham could have chosen not to sign it and that his mistaken belief about what the document was or his testimony
that he did not read it did not invalidate it. Gillingham argues that he was not a free bargaining agent and that he had no choice
but to sign it. Gillingham further argues that he was never told he was signing a waiver and release and that this was a jury ques-
tion which the jury resolved.

A release is valid if it does not contravene public policy, if the contract is between parties relating to their own private affairs,
and if each party is a free bargaining agent. Vinikoor v. Pedal Pennsylvania, Inc., 974 A.2d 1233, 1238 (Pa. Commw. 2009). A con-
tract of adhesion is one in which a party has no choice but to accept the terms or reject the entire transaction. Todd Heller, Inc. v.
United Parcel Service, Inc., 754 A.2d 689, 700 (Pa. Super 2000). 

Gillingham testified that he was asked to sign a stack of documents after he had been at CONSOL for a little while and that he
was told this was a non-compete agreement. N.T. Vol. IV at 1103. Gillingham said the stack was several hundred pages with flags
for where his signature was to go. Id. at 1104. He testified that he was not told he was signing a release and waiver. Id. Gillingham
testified that he believed he could not refuse to sign the documents and that if he had not signed them, he would have had to leave
and he would have violated his contract with TSI. Id. at 1105. Gillingham testified that he did not read the document before he
signed it, that he believed the CONSOL representative who said it was a non-compete agreement, and that this was not unusual.
Id. at 1123.

This is a close issue. The evidence in support of the jury’s verdict is Gillingham’s testimony that he thought he had to sign the
papers to continue working at CONSOL. This supports the jury’s verdict. Resolution of the disputed evidence on this point was
within the province of the jury. It is not within the province of this Court to overturn the jury’s verdict on this point.

Issue Regarding Closing Arguments
CONSOL’s twelfth argument is that it is entitled to a new trial because plaintiffs made prejudicial statements in closing argu-

ments. CONSOL argues that these statements were made to inflame the jury and were not proper statements under the law.
Gillingham argues that CONSOL did not object to these statements at the time and so cannot now raise them in post-trial motions.
Gillingham argues that CONSOL only objected at the time that there was an incorrect statement of law, and that the statement was
in any event correct. Decker argues that CONSOL asked for a curative instruction after the closing argument and that the instruc-
tion was given.

An assertedly objectionable statement made in closing arguments should not be viewed in isolation, but in the context of the
entire argument. Alexander v. Carlisle Corp., 674 A.2d 268, 271 (Pa. Super. 1996). To compel a new trial, the objectionable remarks
must be both prejudicial and inflammatory. Id. In one case, while the main issue was whether the objection to remarks in a clos-
ing statement was properly preserved, the trial court also concluded that remarks concerning an “$83-billion out-of-town bank”
were not inflammatory and prejudicial and that any prejudice was ameliorated by a cautionary instruction. Busy Bee, Inc. v.
Wachovia Bank, N.A., 2006 WL 723487 (C.P. Lackawanna 2006). When there was an instruction to disregard the statement, a
remark about maximizing profits did not require a new trial. Taylor v. Celotex Corp., 574 A.2d 1084, 1095 (Pa. Super. 1990). Counsel
are permitted to draw inferences in their closing arguments as long as liberties are not taken with the evidence. Mak v. Rosenbloom
et al., 1991 WL 1011091 (C.P. Phila. 1991). When a proper charge on burden of proof was given, it cured an inappropriate remark
in summation which argued for an adverse inference because a witness was not called to testify. Id.

Gillingham’s counsel stated in closing arguments that CONSOL could have accepted responsibility and not put on “this smoke
screen defense.” N.T. Vol. V at 1579. On the issue of the release and waiver, Gillingham also argued that CONSOL had someone
witness Gillingham’s signature and that this person could have testified if Gillingham’s version of the signing the document was
incorrect. Id. at 1589. Gillingham argued that because that witness did not testify, the jury could infer that the witness would have
confirmed Gillingham’s version. Id. Gillingham also argued CONSOL put profits ahead of safety. Id. at 1620. 

In closing argument, Decker pointed out that there are no maintenance records on the building where the staircase collapsed
and that CONSOL was “hiding the ball” or got rid of the reports. N.T. Vol. V at 1628-29. Decker also said CONSOL could coach wit-
nesses to say surface rust, instead of rust. Id. at 1629-30. Decker did argue that CONSOL had a “bean counter” who weighed the
cost of replacing the staircase and other “old steel” against the costs associated with trial if someone were injured. Id. at 1655-56. 

CONSOL did not object to those statements until after the Court gave its charge to the jury. N.T. Vol. V at 1701-02. Even then,
CONSOL objected only that Gillingham referred to an adverse inference and that Decker referred to the “bean counter.” Id. at
1702. CONSOL requested a curative instruction that the closing arguments are not evidence. Id. The Court gave the jury that
instruction over plaintiffs’ objection. Id at 1703-04.

Overall, the closing arguments were not prejudicial and inflammatory. The statements to which CONSOL now objects did not
comprise the majority of plaintiffs’ closings. It also is questionable whether CONSOL properly preserved its objections. CONSOL
did not object until after the jury charge, so its objection may not have been timely made. CONSOL also did not object at trial to
all the statements to which it now objects in post-trial motions. Objections not preserved at trial are waived. Further, CONSOL
requested a curative instruction and got one, over objection from plaintiffs’ attorneys. 
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Issue Regarding Mention of Insurance
CONSOL’s thirteenth argument is that it is entitled to a new trial because Gillingham testified about insurance. Gillingham men-

tioned insurance in an answer to a question about who employed him. CONSOL argues this was prejudicial and that Gillingham’s
mention of it suggested CONSOL had liability insurance which would cover any claims. Gillingham argues that the reference was
glancing and that it was not even clear what type of insurance he was referencing. 

The mere mention of the word insurance by a witness does not automatically require a new trial. Dolan v. Fissell, 973 A.2d 1009,
1015 (Pa. Super. 2009). The mention must be examined within the totality of the circumstances. Id. Where there was no contempo-
raneous request for a mistrial (even when there was an objection made and overruled), where the mention appeared inadvertent,
and where it was not exploited by the plaintiff, the trial was not unfair and a new trial was not required. Id.

Gillingham testified, “Initially I tried to get them to, you know, pay me 1099, because then my insurance covers me, and it just
makes things easier.” N.T. Vol. III at 1009. There was no other mention and no follow-up questions by Gillingham’s attorneys to
explain what type of insurance Gillingham was referencing. About two or three questions later, at sidebar, CONSOL’s attorney
objected and the issue was preserved until CONSOL could be consulted about how to proceed. Id. at 1010-12. At a conference in
chambers, CONSOL did request a mistrial. N.T. Vol. IV at 1057. The motion was denied based on the Court’s conclusion that the
reference to insurance was “innocent and oblique.” Id. at 1059. 

The totality of the circumstances here shows that a mistrial was not warranted. The mention of insurance was inadvertent. It
was not clear whether Gillingham was referring to health insurance or liability insurance. Plaintiffs’ counsel did not try to exploit
the reference and there were no questions about insurance. The question to which Gillingham was responding did not seek to elic-
it information about insurance. Gillingham’s comment was indeed “innocent and oblique,” and cannot reasonably be deemed to
have influenced the jury.

Issue Regarding Delay Damages
Gillingham filed a Motion to Mold the Verdict. The motion is seeking delay damages from June 20, 2009 (one year after the date

of service) to November 23, 2010 (the date of the verdict). Decker filed a Motion for Delay Damages, seeking delay damages from
June 24, 2009 through November 23, 2010. CONSOL filed an answer to both motions. On both motions, CONSOL argues that delay
damages are not available for loss of consortium claims.

At oral arguments, all parties conceded that delay damages are not available on the loss of consortium claims. Delay damages
are not awarded for loss of consortium claims. Anchorman v. Mack Trucks, Inc., 620 A.2d 1120 ,1121 (Pa. 1993). CONSOL conced-
ed that the interest rates and time periods in Plaintiffs’ motions were correct. 

For Decker, the amount of delay damages on his award would be $273,482, plus costs of $244.50. For Gillingham, the amount of
delay damages on his award would be $113,648.48, plus costs of $244.50. The verdict should be molded to reflect these amounts. 

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW, this 24th day of May, 2011, following careful consideration, and for the reasons set forth in the accompanying

Memorandum, it is hereby ORDERED, ADJUDGED, and DECREED that Defendant’s Motion for Post-Trial Relief is denied.
Plaintiff Decker’s Motion for Delay Damages is granted, and the verdict for Clifford Decker is molded to $4,816,726.50, to include
delay damages and costs. Plaintiff Gillingham’s Motion to Mold the Verdict is granted, and the verdict for David Gillingham is
molded to $1,990,892.98, to include delay damages and costs.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

United Environmental Group, Inc. v.
Bryan Mechanical, a division of SSM Industries, Inc.

Implied Warranty of Merchantability—Misuse of Product—Causation—Spoliation of Evidence—Subcontractor—
Flow-Through Liability—Evidence of Trade Usage—Damages for Overhead

No. AR 06-1937. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—June 7, 2011.

OPINION
Plaintiff United Environmental Group, Inc. [“UEG”] appeals from this Court’s March 14, 2011 Order. That Order denied UEG’s

Motion for Post-Trial Relief.

Background and Procedural History
UEG is a regional supplier of fuel tank systems. N.T. Vol. 1 at 4. Defendant Bryan Mechanical [“Bryan”]1 is an HVAC and plumb-

ing contractor. Id. at 23. The parties had worked together in the past on various projects. Id. at 134. In 2001, Bryan contacted UEG
about bidding as a subcontractor on a project Bryan was undertaking at Frostburg State University in Maryland. Id. at 45-49.
Bryan’s part of the Frostburg State job was to provide installation of HVAC, plumbing and automated controls for the Compton
Science Center, including installing a fuel tank and piping from the tank to two buildings. N.T. Vol. II at 315-16. As part of this
installation, UEG also was to install underground piping sumps, which are designed to prevent any spilled fuel from entering the
environment N.T. Vol. I at 80-81. In 2002, UEG submitted its bid and the university accepted it. Id. at 67. The tank was delivered
in November 2002. Id. at 75. In May 2003, UEG trained university personnel in use of the tank and system. Id. at 163. The installed
tank was metal and was surrounded by a concrete vault. Id. at 68. There was space between the tank and the vault. The parties
referred to this as “the interstitial space.”

In September 2003, water began to infiltrate the interstitial space of the Frostburg tank. N.T. Vol. 1 at 163. By February 2005,
there were cracks in the concrete vault, and water continued to invade the interstitial space. Id. at 95-96. The tank itself became
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damaged, requiring installation of a replacement tank. N.T. Vol. II at 204-05, 349, 352. UEG declined to replace the tank. Bryan
eventually replaced the tank at its own cost. N.T. Vol. I at 120.

In the meantime, in December 2004, the parties entered into an agreement for UEG to provide certain goods to Bryan for unre-
lated work Bryan was doing at Mon Valley Hospital in Washington County, Pennsylvania. Id. at 122-23.

On March 9, 2006, UEG filed this action, alleging it was not paid for items UEG supplied to Bryan for the Mon Valley Hospital proj-
ect. On April 20, 2006, Bryan filed its answer and asserted a counter-claim, alleging that UEG was liable for the replacement costs of
the fuel tank that failed at Frostburg State University. Bryan also disputed the amount due on the Mon Valley Hospital project.

On June 1, 2006, UEG filed an amended complaint that included a count alleging that Bryan had not paid UEG for its work at
Frostburg State. On June 19, 2006, Bryan filed an amended answer and counter-claim.

There did not seem to be a dispute about the amount of the unpaid portion of the Frostburg State job. Instead, the parties dis-
puted whether anything was owed, given Bryan’s counter-claim.

A non-jury trial was held before the undersigned on November 8, 9, and 10, 2010. On November 19, 2010, this Court issued it
verdict. The verdict found for UEG on its claims and for Bryan on its counter-claim. After consideration of the off-setting amounts,
Bryan was awarded $72,732.66. On December 3, 2010, UEG filed a Motion for Post-Trial Relief. After oral arguments on February
9, 2011, this Court denied the motion on March 14, 2011.

On April 26, 2011, UEG filed a Notice of Appeal from the March 15 Order. On May 2, 2011, this Court ordered UEG to file a
Concise Statement of Errors Complained on Appeal, pursuant to Pa. R.A.P. 1925(b). On May 6, 2011, UEG filed its four-page,
eleven-point, ten-subpoint Concise Statement.

Issues Raised on Appeal
In its Pa. R.A.P. 1925 (b) Concise Statement, UEG averred, verbatim, as follows (emphasis in original):

1. There is no two-year warranty by Plaintiff. The operative documents exchanged between Plaintiff and Defendant at
the time the contract was formed make clear that at most Plaintiff was required to warrant the fuel tank for one year.

a. Defendant, and Defendant alone, independently warranted the fuel tank for an additional year.

b. Plaintiff was led by Defendant, prior to bidding, to believe that a 2 year warranty or maintenance obligation was
not required.

c. Defendant further informed Plaintiff, prior to bidding, that Defendant and Defendant alone was required to provide
a bond for the work, or of any other kind, to the Project Owner.

d. Plaintiff was not bound by the terms of any contract between Defendant and the Project Owner. Plaintiff was not
shown that contract until long after the work was complete; Plaintiff did not sign that contract; and Plaintiff did not
agree to be bound by it.

e. Subsequently, the parties agreed, in a writing (Exhibit P-21) that expressly supersedes all prior agreements between
the parties, that Plaintiff would provide only a 90-day warranty to Defendant. That agreement further expressly
waives all other warranties, express and implied.

f. In sum, there is no evidence to support a conclusion that Plaintiff gave a two-year warranty, and therefore there was
no warranty by Plaintiff at the time the tank failed.

2. The tank did not malfunction within one year. In fact, the evidence is uncontested that the tank involved operated
correctly for more than one year, and the first demand that it be replaced was not made until almost two years after
completion of the work, and indeed more than one year from the date Defendant unilaterally declared the warranty to
commence.

3. The Project Owner and Defendant voided any warranty by their intentional and/or negligent misuse of the tank.

a. The evidence was uncontradicted that the Project Owner began operating the tank before its employees were
trained in such operations.

b. More importantly, however, the evidence was uncontradicted that the Project Owner ignored water infiltration
alarms in December, 2004 – indeed disabling the alarm and continuing to operate the tank.

c. The Project Owner notified Defendant (but not Plaintiff) of the alarm status in early January, 2005. Inexplicably,
Defendant failed to notify Plaintiff until the end of January.

d. As noted below, Plaintiff had advised Defendant and the Project Owner that the type of tank they were insisting
upon would require greater maintenance than a different type of tank recommended by Plaintiff. The evidence estab-
lished that Defendant and the Project Owner were negligent in providing that maintenance.

4. The uncontradicted evidence precluded implied warranties, including especially any warranty of fitness for a partic-
ular purpose. Plaintiff had advised Defendant and the Project Owner, prior to contract formation, to use a different type
of tank. The Project Owner insisted that it wanted a steel tank house in a concrete vault, against the advice and judgment
of Plaintiff.

5. There was no evidence that the tank or its installation were defective. There was no evidence from which the Court
could conclude that the tank failed due to a defect in the tank or an error in its installation. At the same time, there was
substantial evidence that the tank failed because of mis-use by the Project Owner and Defendant.

6. Defendant caused the tank to be destroyed before any independent expert could inspect it. This spoliation of evidence
prevented all parties from having the ability to determine whether there was any defect in the tank or its installation, and
prevented all parties from having the ability to determine what caused the tank to fail. At a minimum, this should have
resulted in the Court inferring that the result of an inspection of the tank, had it not been destroyed, would have been
adverse to Defendant.
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7. The contract between Plaintiff and Defendant bars Defendant from recovering special, incidental, and consequential
damages.

8. The contract between Plaintiff and Defendant limits the amount of damages to the contract price.

9. There was no basis in fact or law for Defendant to recover “overhead.”

10. The costs included in the counter-claim were excessive and unsupported by evidence or law.

11. The verdict was against the weight of the evidence. In addition, the verdict on Plaintiff ’s claim should be molded to
include interest at the rate of 1.5% per month in accordance with the parties’ contract and course of dealing.

Discussion and Analysis
UEG’s Concise Statement encompasses twenty-one points, including subpoints. A Concise Statement “shall concisely identify

each ruling or error that the appellant intends to challenge” and “should not be redundant or provide lengthy explanations as to
any error.” Pa. R.A.P. 1925 (b)(4)(ii), (iv). “[T]he number of errors raised will not alone be grounds for finding waiver.” Pa. R.A.P.
1925 (b)(4)(iv). Where there was no bad faith by the appellant, a twenty-two-paragraph Concise Statement that included “pro-
scribed argument” was not considered a waiver. LSI Title Agency, Inc. v. Evaluation Services, Inc., 951 A.2d 384, 388 (Pa. Super.
2008). Here, UEG’s Concise Statement is identical to its Motion for Post-Trial Relief. While UEG could have winnowed its Concise
Statement considerably by removing argument, this Court does not find any bad faith.

UEG’s Motion for Post-Trial Relief sought either a reconsideration of the verdict or a new trial. A new trial should be granted
if the verdict was against the clear weight of the evidence and the verdict shocks the conscience. Alwine v. Sugar Creek Rest, Inc.,
883 A.2d 605, 611 (Pa. Super. 2005). A new trial should not be granted if the evidence was conflicting and the fact-finder could have
decided for either party. Kraner v. Kraner, 841 A.2d 141, 145 (Pa. Super. 2004).

None of the issues on appeal relate to the Mon Valley Hospital project.

Warranty Issues
Several of UEG’s issues on appeal relate to warranties. Bryan’s counter-claim asserted that UEG’s warranty required it to

repair the vault. Bryan alleged that, when UEG failed to make the repairs, the tank sustained damage. Bryan asserted that UEG
should have replaced the tank. Robert Birch, superintendent of SSM Industries (which owns Bryan, see n. 1), testified that UEG
was under a two-year warranty because it was bound by the general contract terms and specifications of which UEG should have
had notice. N.T. Vol. II at 328-29. Birch further testified that, even if UEG was only bound by a one-year warranty, the tank start-
ed to have problems within three months of installation such that UEG was still required to make the repairs and to make good on
costs associated with replacement of the tank. Id. at 410-11.

There was no written contract between UEG and Bryan. The parties exchanged documents, but specified no information or
agreement on warranties. Steven Klesic, president and owner of UEG, testified that UEG was unaware of the conditions of the gen-
eral contract between Gilbane, the general contractor, and Bryan, such as the two-year warranty, and that UEG cannot be liable
for those provisions which were unknown to UEG and to which UEG did not consent. N.T. Vol. I at 151-55. Bryan countered that,
if UEG was not aware of the contract requirements, it was because UEG did not investigate them. N.T. Vol. II at 378-80.

The specifications for the fuel oil system included section numbers or codes that were part of the original contract and that were
unique to this contract. N.T. Vol. III at 432-36. UEG used the correct section codes in its final quote. Ex. D2. David McNall, sales
manager of UEG, testified that UEG got those numbers by copying the quote from Core Engineered Solutions, another company
that bid for the job of providing the fuel tank. N.T. Vol. II at 300-02. However, those codes did not appear in the Core Engineered
quote. Ex. D1. They do appear in the contract between Gilbane, the general contractor, and Bryan. Ex. D4. This indicated that UEG
must have seen the general contract or the Gilbane-Bryan contract. N.T. Vol. III at 432-33, 438-39. The Gilbane-Bryan contract con-
tained a clause making Bryan responsible for all conditions in the general contract between Frostburg and Gilbane and for the two-
year warranty. Ex. D4, p. 13, 23.

Klesic testified that the tank was installed in November 2002 and that the university began using it during the winter. N.T. Vol.
II at 243-44. Letters in February 2003 showed that the installation was not complete but that the system may have been partially
in use by that time. Ex. D18, D19. The training for university staff was scheduled for May 2003. Ex. D23. Water was detected in
the tank and sumps in September 2003, and again in September 2004. N.T. Vol. I at 163, 165, 168-70. In February 2005, there were
about nine feet of water in the tank. Id. at 184-85. Bryan was notified in early January 2005, but there is no evidence that Bryan
notified UEG until January 30, 2005. N.T. Vol. II at 347, N.T. Vol. III at 443-44, 467.

UEG did the work for which it bid; it installed a fuel oil system. There were problems with the installation, particularly the
sump work that a sub-contractor performed. N.T. Vol. I at 80-81, 82-83. However, the system did appear to work for at least some
period of time. Klesic was credible in his testimony that UEG did not perform any repairs to the vault because UEG believed this
would void the manufacturer’s warranty. N.T. Vol. I at 170-71. UEG did try to have the manufacturer repair the vault, but because
the manufacturer was defunct, UEG was unsuccessful. N.T. Vol. II at 203-06.

In the absence of a written contract, the issue is whether UEG can be held responsible for the two-year warranty. In closing
argument, UEG cited case law for the proposition that there can be no pass-through or flow-through liability without an integra-
tion clause in the contract between the subcontractor and the prime subcontractor. N.T. Vol. III at 537. The proffered cases, how-
ever, involved claims of negligence and injury. See Bernotas v. SuperFresh Food Markets, Inc., 863 A.2d 478, 484 (Pa. 2004);
Integrated Project Services v. HMS Interiors, Inc., 931 A.2d 725 (Pa. Super. 2007). These cases are not controlling because they do
not address whether the subcontractor would be held to warranty requirements in the general contract.

Bryan argued that, because the two-year warranty was a requirement of the general contract, the prime contractor and subcon-
tractors both were liable for it. N.T. Vol. II at 328-29. Thomas Szymczak, president of SSM Industries, testified that it is standard
knowledge in the construction industry that subcontractors are responsible for the general conditions in the contract. N.T. Vol. III
at 426, 432-33. Essentially, Bryan made a usage of trade argument. Usage of trade is “a practice or method of dealing having such
regularity of observance in a … trade as to justify an expectation that it will be observed.” 13 Pa. C.S.A. § 1303(c). Whether a prac-
tice is a usage of trade is a matter to be determined by the fact-finder. Szymczak and Birch were credible in their testimony on this
point. UEG was responsible for replacement of the defective fuel oil system.

Even if there was no usage of trade, UEG could still be liable under the implied warranty of merchantability. A merchant is
defined as one who “deals in goods of the kind” or who holds oneself out as “having knowledge or skill peculiar to the goods
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involved.” Gavula v. ARA Services, Inc., 756 A.2d 17, 21 (Pa. Super. 2000). There is a breach of the warranty of merchantability
when it is shown that merchandise is defective. Altronics of Bethlehem, Inc. v. Repco, Inc., 957 F.2d 1102, 1105 (3d. Cir. 1992). This
can be proven through circumstantial evidence. To prevail, the buyer must show that the product malfunctioned, that the buyer
used the product as intended, and that there is an absence of secondary causes. Id. Here, the product malfunctioned; there was not
supposed to be water in the interstitial space. There was no evidence that the product was not used as intended. There was no evi-
dence of secondary causes. Klesic’s testimony speculating as to possible vandalism as the cause of water getting into the vault was
not credible. N.T. Vol. I at 185.

UEG argued that there was no implied warranty because UEG advised Bryan against buying the tank that UEG supplied. Klesic
testified that he recommended a Fireguard tank because he believed it is superior to the concrete vaulted tank that Frostburg want-
ed. N.T. Vol. 1 at 59. There is a warranty of merchantability when the seller has reason to know (actual knowledge not required) of
the specific use for which the buyer is purchasing goods and when the buyer is relying on the seller’s skill and judgment. Walsh v.
Pa. Gas & Water Co., 449 A.2d 573, 576 (Pa. Super. 1982). Here, even though a specific brand of tank was listed in the specifica-
tions, Bryan was relying on UEG’s skill and judgment to select an equivalent tank. UEG had reason to know that. N.T. Vol. III at
452-53. UEG saw the specifications, and had actual knowledge of the use for which the tank was purchased. N.T. Vol. II at 265.
There was an implied warranty of merchantability, and UEG breached it.

Spoliation Issue
UEG also raised a spoliation claim, alleging that, because Bryan did not preserve the tank, an adverse inference should be

drawn. In spoliation claims, courts are to consider the degree of fault of the party that destroyed evidence, the degree of preju-
dice suffered, and the availability of lesser sanctions. Schroeder v. PennDOT, 710 A.2d 23, 27 (Pa. 1998). The destructor’s degree
of fault is a major factor in determining whether sanctions are appropriate. Dansak v. Cameron Coca-Cola Bottling Co., Inc., 703
A.2d 489 (Pa. Super. 1997). In a case involving the cause of a fire, the Superior Court affirmed the trial court’s decision to give a
spoliation instruction, rather than to direct a verdict. Eichman v. McKeon, 824 A.2d 305, 314, 315 (Pa. Super. 2003). In that case,
the court found that the party which did not preserve the fire scene acted in good faith in demolishing the burned structure
because of the dangerous condition and because the township had directed the party to undertake the demolition. Id. at 314. The
court also found that there was little prejudice to the other party because photos of the fire scene and investigation reports were
available. Id. at 315.

Here, there is no indication that Bryan was acting in bad faith when it removed and destroyed the fuel tank. Bryan was under
pressure from the university and the general contractor to replace the system. N.T. Vol. III at 442-43, 445, 461. There was finan-
cial pressure, because Bryan would be liable for costs incurred by the university if it was not able to switch from natural gas to
fuel oil. Id. at 441-42, 457. The university also was concerned about the possibility of the tank leaking fuel oil since it had been dam-
aged. Id. at 455. It was not practical for Bryan to store the 12,000-gallon tank while litigation was being pursued. UEG had notice
that the tank was being removed, although not the exact date, because Bryan sent letters telling UEG to remove the tank and then
letters indicating that Bryan would have to do it. N.T. Vol. II at 362-63, N.T. Vol. III at 469-70. If UEG was concerned about inspect-
ing the tank, it could have done so at that time or it could have requested that Bryan preserve the tank. There is no evidence that
UEG did either. Finally, at trial, UEG was able to use the alarm report as well as photographs of the tank. N.T. Vol. I at 83, 100.
Hence, the prejudice to UEG, if any, was minimal.

Negligence Issues
UEG claimed that there was negligent use of the tank, especially because UEG was not notified of alarms in December 2004

and January 2005. N.T. Vol. I at 102-04. In its Trial Brief, UEG raised this as an estoppel issue. Br. at C. UEG claimed Bryan is
estopped because Bryan did not immediately notify UEG that there was water in the interstitial space when Bryan became aware
of this in early January 2005. Instead, UEG argued, Bryan waited to inform UEG until January 31, 2005, causing the condition of
the tank and vault to deteriorate.

However, the record established that UEG was aware that there were problems with the tank and vault well before January 31.
Even if UEG had been informed on January 6 that there was water in the vault, it does not appear that this would have changed
the outcome. UEG knew about the water in the tank on January 31, 2005, and saw the water in February 2005. N.T. Vol. I at 108,
N.T. Vol. II at 347 However, UEG did not pump the water out until June 2005. N.T. Vol. II at 208-10. There is no indication that UEG
would have done anything differently if it had known about the water earlier.

UEG also claimed that intervening negligence of third parties (i.e. university personnel) caused the problems. Klesic speculat-
ed that, because university personnel did not undertake snow and ice removal from the vault and appear to have turned off the
alarm system, UEG cannot be liable for the vault’s failure. N.T. Vol. I at 103-04, 173. This argument ignores two critical points:
first, it is purely speculative to assert that no snow removal was done; and second, the vault was already failing prior to any alleged
snow removal deficiency and/or any alleged switching off of the alarm system. Further, it is not clear that the university’s alleged
negligence is relevant to a breach of warranty claim. When a case sounds in contract, and not negligence, third parties’ actions are
not relevant. Lobianco v. Property Protection, Inc., 9 Pa. D&C 3d 655, 658 (C.P. York 1978). In that case, a homeowner sued for
breach of warranty when the burglar alarm failed and the home was robbed. Id. The court denied the company’s motion for sum-
mary judgment, holding that the criminal acts of the burglars, even though they were an intervening proximate cause of the home-
owner’s loss, were not sufficient to relieve the company of its warranty obligations. Id.

Damages Issues
Relying on the December 9, 2004 agreement, UEG asserted that its contract bars recovery of special, incidental and consequen-

tial damages, and limits damages to the contract price. The December 9, 2004 agreement (which included Mon Valley Hospital)
was signed after the university job was started and after the tank installation. Credible testimony suggested that Bryan understood
the agreement concerned only future work between the parties. N.T. Vol. III at 497-98. There was no consensus that this December
2004 document was meant to modify past agreements between the parties. It is not relevant to interpretation of the agreement
between the parties on the Frostburg State project.

UEG also asserted that there was no basis for Bryan to recover its overhead. A claimant may recover overhead expenses as a
remedy for breach of warranty. Royal Pioneer Paper Box Mfg. Co. v. Louis De Jonge & Co., 115 A.2d 837, 841 (Pa. Super. 1955).
Bryan was required to spend time and labor on replacing the damaged tank. N.T. Vol. III at 479-81. That time and labor could have
gone instead into profitable business for Bryan. Szymczak testified as to the normal overhead that Bryan would have charged and
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that Bryan used a lesser rate for the requested damages. Id. at 485-86. Since Bryan was forced to forgo profitable business to rem-
edy the failed fuel tank, Bryan is entitled to recover overhead as part of its damages.

BY THE COURT:
/s/Wecht, J.

1 In April 2002, SSM Industries purchased Bryan. N.T. Vol. III at 423.

James A. Sprung v.
Core Network, LLC

t/d/b/a Centers for Rehab Services
Employment—Wrongful Termination—E-mail—Public Policy Exception—Freedom of Speech in Workplace

No. GD 11-002164. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 10, 2011.

OPINION
Plaintiff, James A. Sprung, appeals from this Court’s Order which dismissed his Complaint in Civil Action against his

former employer, Defendant, Core Network, LLC, t/d/b/a Centers for Rehab Services (“CRS”). Mr. Spring alleges that CRS
violated his rights pursuant to Article I, §7 of the Constitution of the Commonwealth of Pennsylvania. He also alleges
Wrongful Discharge. Mr. Sprung was employed at CRS as a Rehabilitation Aide at UPMC Mercy Hospital in Pittsburgh until
July 27, 2010 when CRS terminated his employment. On or about July 20, 2010, Mr. Sprung received an e-mail attachment
on his computer at UPMC Mercy sent from another CRS employee, Deborah A. Bonanno, from her computer at UPMC
Mercy. The e-mail attachment consisted of a photograph of President Barack Obama coming out of the water on a beach
with a notation stating, “Beach Report! First tar ball washes up in Panama City Fla.” After receiving the e-mail, Mr. Sprung
attempted to forward it to his sister, but inadvertently sent it to another person. Mr. Sprung claims in his Complaint that the
e-mail was an expression of his and Ms. Bonanno’s opinion that the President and his administration were dithering while
oil continued to gush as a result of the April 20, 2010 Deepwater Horizon explosion in the Gulf of Mexico. CRS terminated
Mr. Sprung’s employment stating that he “utilized the e-mail system for an inappropriate e-mail that contained political and
discriminatory content” and was “an offensive use of electronic communications which created a hostile work environment
for a staff member who received it.” Mr. Sprung alleges that as a result of CRS’ actions, he has suffered severe economic
damages, emotional distress, mental anguish, embarrassment, humiliation, pain and suffering, inconvenience, lost compen-
sation and earning capacity, loss of enjoyment of life, feelings of worthlessness, fear that he would not be able to get anoth-
er job, pressure from bill collectors, fear that he would not be able to pay the expenses of his support, depression, difficul-
ties in personal relationships with members of his family and others, and lack of being able to provide emotional support
and comfort to them.

This Court sustained CRS’ preliminary objections in the nature of a demurrer. Rule 1028(a) of the Pennsylvania Rules of Civil
Procedure allows for preliminary objections based on legal insufficiency of a pleading (demurrer). When reviewing preliminary
objections in the form of a demurrer, “all well-pleaded material, factual averments and all inferences fairly deducible therefrom”
are presumed to be true. Tucker v. Philadelphia Daily News, 757 A.2d 938, 941-942 (Pa. Super. 2000). Preliminary objections,
whose end result would be the dismissal of a cause of action, should be sustained where “it is clear and free from doubt from all
the facts pleaded that the pleader will be unable to prove facts legally sufficient to establish [its] right to relief. Bourke v. Kazara,
746 A.2d 642, 643 (Pa. Super. 2000). In applying this standard, the pleader’s conclusions of law, unwarranted inferences from the
facts, argumentative allegations, or expressions of opinions are not considered to be admitted as true. Giordano v. Ridge, 737 A/2d
350, 352 (Pa. Cmwlth. 1999),

CRS’s action in discharging Mr. Sprung does not violate the Pennsylvania Constitution, Article I, §7. That section states:

The free communication of thoughts and opinions is one of the invaluable rights of man, and every citizen may freely
speak, write and print on any subject, being responsible for the abuse of that liberty.

There is no cause of action for wrongful discharge for violation of freedom of speech by a private employer. Mr. Sprung claims
that CRS used “the power to hire and fire to strip Mr. Sprung of his rights to political expression, association, and activity, and as
such, implicates an important public policy of this Commonwealth, which is protected by the Constitution of The Commonwealth
of Pennsylvania.” (See Complaint paragraph 27).

However, if not contrary to a contract, an employee is presumed to be employed at will and therefore may be discharged at any
time for any reason or for no reason at all. McLaughlin v. Gastrointestinal Specialists, Inc., 750 A.2d 283, 287 Pa. 2000). However,
an employer may not discharge an employee if it violates a clear mandate of public policy. Shick v. Shirey, 716 A.2d 1231, 1233 (Pa.
1998). The Superior Court has held that there is no actionable public policy violation when an employer discharges an employee
for his exercise of freedom of expression. In Veno v. Meredith, 515 A.2d 571 (Pa. Super. 1986), two newspaper employees were dis-
charged because of an unflattering article written about a judge. Similar to the instant case, the former employees claimed that
their discharge violated the public policy favoring freedom of speech. The Superior Court disagreed finding that no public policy
was implicated because they had no constitutional right to exercise free speech in their employer’s newspaper. Id. at 581. The
Superior Court stated in Martin v. Capital Cities Media, Inc., 511 A.2d 830, 843 (Pa. Super. 1986) that “[e]ven when the Constitution
allows one to speak freely, it does not forbid an employer from exercising his judgment to discharge an employee whose speech in
some way offends him.”

Therefore, based on the foregoing, CNS had the right to discharge Mr. Sprung and therefore this Court sustained CNS’ demurrer
and dismissed Mr. Sprung’s Complaint with prejudice.
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In Re: I.J.
a/k/a Baby Boy J., a minor

Shelter Hearing—Juvenile Dependency—Removal of Child—Emergency Custody Proceeding—Jurisdiction

No. JV-10-2742. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division, Juvenile Section.
McVay, J.—June 13, 2011.

OPINION
S.J. (mother) of I.J. (child) D.O.B. 12/09/2010, filed a Notice of Appeal on April 18, 2011. The appeal is collateral to the child’s

dependency and was first raised by mother on January 6, 2011 when the Superior Court “quashed, sua sponte, without prejudice
to raise the issues in an appeal from a final order of dependency and disposition of the child” by order dated February 8, 2011.
Specifically, Mother’s Concise Statement of Matters Complained of on Appeal avers:

1. The Trial Court committed an error of law and/or abused its discretion by assuming jurisdiction and ordering a shel-
ter hearing after denying the request for an Emergency Custody Authorization/Order for Emergency Protective Custody
by the Office of Children Youth and Family Services for a child in the care of his natural mother who is neither depend-
ent nor the subject of a pending dependency petition at that time.

2. The Trial Court abused its discretion and/or committed an error of law by denying natural mother’s request for a hear-
ing before a judge instead of a master as provided for in the Juvenile Act 42, Pa. C.S. § 6305 (b) and Rule 1187 Authority
of Master of the Pennsylvania Rules of Juvenile Court Procedure.

HISTORY
Mother and her family have a long history with CYF dating back to November of 2007. Mother’s parental rights for her three

other children were terminated on November 24, 2010.1 Approximately two weeks later mother gave birth to the child on December
9, 2010 at Magee Woman’s Hospital, Pittsburgh, Pennsylvania. That same day CYF caseworker, Jessica Maroney, requested a shel-
ter hearing with the Allegheny Court of Common Pleas, Family Division-Juvenile Section which was approved and scheduled for
the next day before Hearing Officer Hobson on 12/10/2010 at 8:30 am.

On 12/10/2010, mom’s counsel requested a continuance of the shelter hearing to allow the mother to attend the hearing as she
was still in the hospital at that time with the child.2 Hearing Officer Hobson granted mother’s motion which was confirmed by
Judge Ignelzi. Approximately at 4:30 pm that same day, a Friday, CYF presented an Emergency Custody Authorization (ECA) to
this court requesting permission to remove the infant from mother in that mother’s other three children were in care due to “mom
testing positive for THC at the time of their birth and that her parental rights to those children had been terminated”. CYF had
further indicated that mother and this child had tested negative for illegal substances at birth but mother had not yet completed
her D&A treatment or been compliant with her FSP goals.(a copy is attached as exhibit 1) This court was aware at the time of the
ECA request that a continued shelter hearing had already been scheduled for Monday 12/13/2010, before Hearing Officer Franklin
at mom’s request.

Based on the fact that the mother and child had tested negative for drugs and that the child would remain in the hospital until
the next day (Saturday, December 11, 2010), this court denied CYF’s request to separate the infant child from its mother, but signed
an Authorization Directing Attendance at the “shelter hearing” on Monday, December 13, 2010, and consistent with mom’s previ-
ous request for a continuance.3

On December 13, 2010, this matter was brought before Hearing Officer Franklin for the scheduled “shelter hearing”. At this
hearing mother’s counsel made an oral motion to dismiss this hearing from the schedule challenging the court’s jurisdiction.
Mother’s counsel argued that the court lacked jurisdiction to conduct a “shelter hearing” since there had been no removal of the
child and the Juvenile Act defines a shelter hearing as one that occurs within 72 hours after a removal of a child (See H.T. H.O.
Franklin 12/13/2010 p.p. 2-3).

CYF’s legal counsel responded that the case had been scheduled on December 9, 2010 when it was originally filed, reviewed
and approved, to be heard by a hearing officer. H.O. Franklin responded that she believed that this court wanted a “shelter hear-
ing” regarding this child to take place which had been communicated to her by e-mail. (See H.T. H.O. Franklin 12/13/2010 p.p. 4-
5) H.O. Franklin acknowledged that even though the general definition and purpose of a shelter hearing is to find an appropriate
safe place for a child after it has been removed from a parent or guardian, she stated, “ [h]owever, as a matter of practice, this
courthouse, this division has heard ‘shelter hearings’ on many cases where the child had not been removed. And insofar as juris-
diction, I believe we do have it.” (See H.T. H.O. Franklin 12/13/2010 p.p. 5-6).

CYF responded that the case should be immediately heard since the agency was requesting removal of the child. H.O. Franklin
agreed to defer the issue of jurisdiction to this court. Counsel representing the parties in this matter approached this court’s tip
staff requesting that they be permitted to speak with the court.4 They approached the bench between cases at which time there
was a short, off the record conversation regarding jurisdiction. This court directed that the attorneys go back to H.O. Franklin
and conduct a hearing to ensure that the child was safe. This court does not recall Mother’s attorney making any request to have
a “shelter” hearing heard by a judge, but rather presented the issue of jurisdiction to the court (See H.T., H.O. Franklin 12/13/10
p.p. 13-16).

The attorneys returned to H.O. Franklin’s courtroom and a hearing was conducted. After a hearing upon CYF’s request for
removal of the child from the mother, H.O. Franklin denied the request which was consistent with this court’s original concerns
regarding separating the infant from mom unless it was unsafe and without a hearing, and CYF indicated it would be filing a
dependency petition anyway.

On December 17, 2010, this court granted Mother’s Motion to Supplement Record for Appeal requesting that this court order
H.O. Franklin to transmit copies of e-mails received from this court concerning the “shelter hearing” that took place on December
13, 2010. At the presentation of this motion by mother’s counsel, this court put on the record its recollection that the issue present-
ed on December 13, 2010 was jurisdiction as to whether a “shelter hearing” could take place that day. It was (and remains) this
court’s recollection that the attorneys were told to conduct a hearing before H.O. Franklin to ensure the safety of the child as it had
jurisdiction to do so and that mother had never requested a hearing before a judge.

On January 4, 2011, CYF did file its dependency petition (attached as exhibit 2) repeating verbatim the allegations contained
in the ECA. On February 11, 2011, the court continued the first dependency hearing until March 18, 2011 and ordered that the child
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remain with mother and comply with Family Group Decision Making. On February 23, 2011, CYF filed a Praecipe to Schedule
Hearing for Petition for Aggravated Circumstances and on March 18, 2011, this court adjudicated the child dependent pursuant to
the Pennsylvania Juvenile Act at 42 Pa. C.S.A. § 6301 (10).5

DISCUSSION
Initially, this court would address mother’s second averment of error claiming an abuse of its discretion and/or commission of

an error of law by denying natural mother’s request for a hearing before a judge instead of a master as provided for in the “Juvenile
Act” at 42 Pa. C.S.A. § 6305(b) and the Pennsylvania Rules of Juvenile Court Procedure, Pa. R.J.C.P. 1187 B. As stated above, this
court was unaware that mother had requested a hearing before a judge and if this request had been made clear to the court on
December 13, 2010 or the previous Friday, December 10, 2010, it would have provided mother with a hearing later that day and
probably after completion of its delinquency docket. It should be emphasized that this court believes that this issue was never
raised at the time of mother’s request for a continuance on December 10, 2010 and that mother’s attorney had previously indicat-
ed that his client wanted to attend the hearing so she could present additional information to prevent removal of her child from
her! Again, this court believes that the jurisdiction was the only question presented on December 13, 2010 by mother’s counsel and
the court promptly ruled that the safety of the child should be immediately assessed through a hearing and that jurisdiction exist-
ed to do so.

Mother’s primary averment of error and the heart of this appeal is the claim that this court committed an error of law and/or
abused its discretion by assuming jurisdiction and ordering a “shelter hearing” after denying the request for an Emergency
Custody Authorization/Order for Emergency Protective Custody by the Office of Children Youth and Families Services for a child
in the care of his natural mother who is neither dependent nor the subject of a pending dependency petition at that time. What
mother is essentially contending is that this court does not have jurisdiction to hear or order an emergency hearing when the sub-
ject child has not been found dependent; no dependency petition has been filed; the agency’s request for an ECA has been denied
by the court and the subject child remains in the custody of the biological mother. See Pa. R.J.C.P. 1240,1241,1242.

The Rules of Juvenile Court Procedure, Rule 1200 Commencing Proceedings (Pa. R.J. C.P. 1200), provides this court with imme-
diate jurisdiction upon the submission of an emergency custody application, and further, essentially equates the filing of a depend-
ency petition with the submission of an emergency custody application providing:

Rule 1200. Commencing Proceedings:

Dependency proceedings within a judicial district shall be commenced by:

(1) the filing of dependency petition;

(2) the submission of an emergency custody application;

(3) the taking of child into protective custody pursuant to a court order or statutory authority;

(4) the court accepting jurisdiction of a resident child from another state; or

(5) the court accepting supervision of child pursuant to another state’s order.

Pa. R.J.C.P.1200 (emphasis added).
Rule No.1200(2) clearly establishes that the court’s jurisdiction in a case commences upon the submission of an Emergency
Custody Application by CYF i.e. jurisdiction initially attaches upon application. The fact that the court does not immediately issue
an ECA should not extinguish the court’s jurisdiction until a dependency petition is filed as argued by mom’s counsel when seri-
ous allegations are being made as to the need to take action to protect the health and safety of a child from possible imminent dan-
ger for the following reasons:

First, it is clear to this court that the filing of an ECA by CYF is substantially the equivalent of CYF filing a dependency peti-
tion. This court opines that when an application for an ECA is filed and presented to the court for consideration, CYF is making
allegations that not only is the child dependent, but further, that the emergency step of removing the child from a parent must be
taken to ensure their safety. An ECA application is in essence a de facto dependency petition requesting the court to take immedi-
ate action and grant interim relief to ensure immediate assessment of the child’s safety pending filing of the actual dependency
petition.

Second, mother’s contention that this court somehow loses jurisdiction if it does not immediately remove a child ex-parte
because a dependency petition has not been filed would be contrary to one of the primary purposes of “The Juvenile Act” 42
Pa. C.S.A. § 6301 (b), (1.1) i.e. “[t]o provide for the care, protection, safety and wholesome mental and physical development of
children coming within the provisions of this chapter.” The court ordered the emergency hearing expressly for the statutory
purpose of providing for the child’s safety. Furthermore, this court opines that the safety of the child is the shared responsibil-
ity of the family, the agency and the trial court. Consequently, all decision makers should seek as much information as possible
before separating an infant or any child from a parent. Once an ECA is brought before the court, the court must also be able to
determine that the child is safe. The best way to ensure that the child is safe when the ECA pleading does not necessarily sup-
port an immediate removal of the child but raises safety concerns, is for the court to direct the parties to appear before the court
in an expedited manner, which is exactly what this court did here. The trial court must have as much information as possible to
make an informed safety decision.

Third, the standard procedures governing emergency authorizations and restraining orders in the Court of Common Pleas of
Allegheny County Pennsylvania Family Division-Juvenile Section has been Administrative Order of Court No. 376 of 2007 signed
by the Honorable Kim Clark, Administrative Judge, on August 31, 2007 and in effect since September 10, 2007. (a copy is attached
as Exhibit 3)

This order provides that upon receipt of a CYF request for an ECA the court may take several different actions, specifically:
1.) the court can issue the ECA and CYF is authorized to remove the child and a shelter hearing must take place within 72 hours;
2.) the court can deny the ECA request if it does not believe that the facts as presented do not constitute an imminent threat to
the child’s safety; 3.) the court can sign an authorization directing the parents, legal guardians, or any other adults having cus-
tody of the child to appear with the child in Family Division for a shelter hearing on a certain date (no later than 72 hours) or
as soon thereafter as the parents, legal guardians, or any other adults can be notified; 4.) the court can issue a restraining order
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which requires the child to remain in the care of the person designated in the court order and the child shall not be removed from
said custody or care unless authorized by CYF and a shelter hearing must be held within 72 hours from the date of the order.
(emphasis added)

Clearly the intent and purpose of this order allows the judge to balance the primary goals and purposes of “The Juvenile Act”
42 Pa. C.S.A. § 6301 et seq.:

(b) Purposes – This chapter shall be interpreted and construed as to effectuate the following purposes:

(1) To preserve the unity of the family whenever possible or to provide another alternative permanent family when the
unity of the family cannot be maintained.

(1.1) To provide for the care, protection, safety and wholesome mental and physical development of children coming
within the provisions of this chapter.

(2) (…)

(3) To achieve the forgoing purposes in a family environment whenever possible, separating the child from parents only
when necessary for his welfare, safety or health or in the interest of public safety.

(4) To provide means through which the provisions of this chapter are executed and enforced and which the parties are
assured a fair hearing and their constitutional and their legal rights recognized and enforced.

42 Pa. C.S.A. § 6301(b)(1)(1.1)(3)(4). (subsection (2) omitted.)
In any ECA request, the court is faced with balancing the goal of protecting a child to ensure its safety with the goal of attempt-

ing to preserve the unity of the family and separating the child from parents only when necessary while providing the parties a
fair hearing.

The procedure for obtaining an ex-parte emergency removal of a child under the Rules of Juvenile Court Procedure,
Rule No.1210 Order for Protective Custody, (Pa. R.J.C.P. 1210) does not specifically provide the court with flexibility to bal-
ance the goals of ensuring the safety, welfare and best interest of a child with keeping the child with his or her parent.
Under Rule No.1210 the court is given two choices; grant the ECA and remove the child from its parents or guardians or
deny the ECA and allow a possibly unsafe child to remain with the parents until CYF files a dependency petition and sched-
ules a hearing which could delay review by the court for up to two weeks. In most cases the court is faced with serious alle-
gations regarding the child’s safety and therefore removal of the child from its parents or guardians might be avoided if the
matter can be brought before the court for an expedited hearing (e.g. within 72 hours or sooner). The emergency hearing
as permitted by Administrative Order No. 376 provides for the child and parents or guardians to be present at the hearing.
The parties are permitted to provide evidence as to why the child should or should not be removed and what steps can be
taken to ensure the safety and welfare of the child. Under the order the trial court is provided the flexibility to deny the
immediate removal of a child by ECA and avoid trauma to the child caused by removal and third party placement without
compromising the safety of the child since an expedited hearing is scheduled. Insufficient information regarding the safe-
ty decision leads to the trial court rubber stamping agency requests without knowing what’s driving the safety decisions.
The child’s safety requires the trial court to assess the threat of danger, the child’s vulnerability and the parent’s capacity
to protect. Without the emergency hearing, a trial court will almost always err on the side of caution and grant the ECA
causing children that might otherwise be safe to be removed from their parents unnecessarily. An emergency hearing
equals a better informed safety decision.

Finally, 42 Pa. C.S.A. § 6301 (b) (4) provides that this act be interpreted and construed to effectuate and “provide a means
through which the provisions of this chapter are executed and enforced and in which the parties are assured a fair hearing and
their constitutional and other legal rights recognized and enforced”. The use of the emergency hearing under Administrative Order
No. 376 accomplishes this purpose. The parents/ guardians are afforded due process protections not provided through Pa. R.J.C.P.
1210 which only provides due process after an ex-parte removal.

Mother’s parental rights to three other children had been terminated by this court approximately two weeks prior to being pre-
sented with an ECA by CYF. The court was familiar with the mother’s prior history with CYF and the dependency of her other chil-
dren. This knowledge alone could have warranted removal of the child by ECA. However, because the child was still in the hospi-
tal and not to be released until the next day (Saturday, 12/11/2010) and a hearing was already scheduled for (Monday 12/13/2010),
this court was able to avoid the removal of the child from mother through an emergency hearing to ensure that the child was safe.
If this option was not available to the trial court it would almost always error on the side of safety and remove the child via an ex-
parte ECA order.

This court is perplexed by mother and her counsel’s averment that the use of the emergency hearing was an abuse of discre-
tion by assuming jurisdiction. But for the availability of the authorization for an emergency hearing this court would have removed
the child from mother. Therefore, this court does not understand why mother and counsel would object to a procedure that affords
the parent the opportunity to keep the child from being removed by an ex-parte ECA procedure pursuant to Pa. R.J.C.P. 1210 and
provides an expedited emergency hearing providing due process protections not afforded pursuant to Pa. R.J.C.P. No.1210. This
court opines that Rule Nos.1210, 1240, 1241, 1242, should be construed as affording the parties due process once an ex-parte
removal has occurred and nothing more. It should be construed to authorize emergency removals ex-parte and require a follow up
due process hearing. It should not be construed to limit the trial court’s discretion to immediately require more information with-
out delay until CYF files a dependency petition when in effect, they already have.

This court also recognizes that mother’s jurisdiction issue is significant to all child safety decision makers and because the child
was found dependent on March 18, 2011, the issue could now be considered moot. There also is a question as to what remedy if
any is available to mother at this point in the proceeding. Though the above requirements for being moot exist this court would ask
that the Superior Court address this issue as it is a matter of significance to the trial court and all safety decision makers as to
whether the trial court has the jurisdiction to order an emergency hearing to assess child safety.

CONCLUSION
In conclusion, no reversible error occurred and the court’s finding should be affirmed and S.J.’s appeal should be dismissed with
prejudice.
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BY THE COURT:
/s/McVay, J.

1 Mother filed appeals to the termination of her parental rights to the Superior Court at Nos. 1896, 1899 and 1900 WDA 2010 on
December 15, 2010.
2 Although the court did not review the hearing transcript from 12/10/2010 before the hearing officer, there is nothing of record
that indicates that mother’s counsel had made an objection to this matter being heard by a hearing officer (Master) at that time or
had challenged jurisdiction and only had requested a continuance. Certainly the matter could have been scheduled before a judge
at that time.
3 The hearing that was scheduled for December 13, 2010 was not a shelter hearing as required under 42 Pa. C.S.A. § 6332 or Pa.
J.C.P. No. 1242 where a child has been removed from parent’s custody and placed in shelter care. The informal hearing that is at
issue in this case is an emergency hearing based on allegations on an ECA request that was ordered by the court. The use of the
term “shelter hearing” is used interchangeably with emergency hearings for administrative purposes to allow the court personnel
to schedule an expedited hearing that is placed on the shelter hearing list.
4 On December 13, 2010, this court had approximately thirty delinquency (non dependency) cases on its docket requiring hearings.
5 The court completed and filed this order on at least three separate occasions. Due to CPCMS issues this order failed to file
electronically and was eventually filed manually on April 18, 2011. This court raises this issue in response to Mom’s attorney’s
averments in her letter to the Superior Court that it failed to act and delayed the signing of the order adopting H.O. Franklin’s
recommendations of 12/13/10. Again, due to systemic problems with CPCMS this court along with other judges in the juvenile
section have signed orders in numerous cases multiple times before they are finally filed electronically. The court did not delay
or fail to act in this case.

Commonwealth of Pennsylvania v.
Ronald Kyles

Criminal Appeal—Ineffective Assistance of Counsel—Wants to Withdraw Plea—Must Wait to Raise Claim in Collateral Review

No. CC 2009-06314, 2009-08779, 2009-17469. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—June 20, 2011.

OPINION
Mr. Kyles has appealed to the Superior Court of Pennsylvania from his collective sentence of 15 to 30 years incarceration.1 This

sentence was imposed on November 30, 2010. On December 10, 2010, counsel for Mr. Kyles (“Kyles”) filed a Petition for Leave to
Withdraw Guilty Pleas. The Petition advanced two reasons: (1) his lawyer was constitutionally ineffective; and (2) his plea was not
knowing, intelligent and voluntary. Simultaneously with this filing, a Petition for Leave to Withdraw as Counsel was also docketed.
On January 5, 2011, this Court denied Kyles’ request to withdraw his three guilty pleas. The denial finalized the Court’s November
30th sentence and triggered appellate deadlines. On February 4, 2011, Kyles filed a Notice of Appeal. A 1925(b) order was then
issued and, after one request for more time was granted, Kyles filed his Concise Statement on June 10, 2011.

The Concise Statement, while including two areas of focus, really boils down to a single assertion of error. According to Kyles,
this Court abused its discretion when it did not conduct a hearing on the ineffective assistance of counsel (IAC) claim. Kyles takes
this one step further and says the Court’s failure to conduct a hearing on the IAC claim prevented him from demonstrating that his
plea was invalid. Concise Statement, paragraph 2, (June 10, 2011).

A micro analysis of this claim is rather simple. Our Supreme Court decisions in Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002)
and Commonwealth v. Bomar, 826 A.2d 831 (Pa. 2003) control. In Grant, the Court overruled a longstanding rule that allowed new
counsel to raise previous counsel’s ineffectiveness at the first opportunity, even if that opportunity would be on direct appeal. In
its place, the Supreme Court announced a new rule that requires a defendant to “wait to raise claims of ineffective assistance of
trial counsel until collateral review.” 813 A.2d at 738. In Bomar, the Supreme Court created an exception to Grant. Bomar permits
review of an ineffective assistance claim on direct appeal where a sufficient record concerning the claim has been established. 826
A.2d at 855.

The Bomar exception to Grant does not apply here. There was no hearing where the facts surrounding this assertion of IAC
were explored. This deficiency strikes at the very heart of the rationales supporting Grant and its wait and see attitude on collat-
eral attacks.

The macro analysis of this claim frames the issue as whether Kyles, and those similarly situated, can ever litigate IAC claims
within the confines of post-sentence motion practice. This Court believes post-sentence motion practice is not the place to litigate
IAC claims and gains strength in its position from various justices on our state Supreme Court.

For several years now, Chief Justice Castille has been banging the drum on this topic. The sound waves have fallen on recep-
tive ears and recently culminated in discretionary review being granted on that very issue.

The first note of discord came in Commonwealth v. Oberg, 880 A.2d 597 (Pa. 2005), where Justice Castille, the author of Bomar
just two years earlier, concurred in the result but said:

“I do not believe that this Court is remotely obliged to permit any criminal defendant — no sentence, short sen-
tence, long sentence, capital sentence — to raise collateral claims, such as ineffective assistance of trial counsel, as
a matter of right upon post-trial motions. One of the salutary, corrective, and visionary features of Grant was its
recognition that direct and collateral review should be permitted to play the distinct and essential roles they are
supposed to serve in the criminal justice system. The appropriate forum for litigating claims of ineffectiveness is
under the PCRA.”
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880 A.2d at 605 (emphasis in original).
In Commonwealth v. Rega, 933 A.2d 997 (Pa. 2007), cert. denied, 128 S.Ct. 1879, 170 L.Ed.2d 755 (U.S. 2008), Justice Castille

authored a concurring opinion and talked at length about the matter. Here is just a snippet of his thoughts.

“Given the existence of the PCRA as the presumptive repository for collateral claims, the general rule should be that
the defendant cannot expand post-verdict motions and direct appeal to encompass collateral claims (at least, absent
an agreement to waive his PCRA rights). There may be certain fundamental, albeit collateral complaints (such as a
relevant new and retroactive rule of constitutional law) that require immediate vindication. But, post-verdict motions
should not become an accepted repository for laundry lists of collateral-appropriate complaints, with concomitant
delay, such as occurred here — all in advance of a second round of statutorily-authorized collateral attack via the
PCRA as of right.”

Rega, 933 A.2d at 1032 (emphasis in original). Then Chief Justice Cappy joined the Castille chorus.

“I join the majority opinion subject to similar concerns raised by Justice Castille in his concurring opinion regarding
the scope of the ‘Bomar [ ] exception’ to this court’s decision in Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002). I
agree with Justice Castille that ‘we should examine more squarely the procedural question of whether and when crim-
inal defendants … should be afforded the post-verdict and direct appeal unitary review which occurred in Bomar.’
Concurring Opinion at 2 (Castille, J.). My fear is that continued employment of the ‘Bomar exception’ will eventually
swallow the rule we announced in Grant governing the presentation of ineffectiveness claims.”

933 A.2d at 1029.
Two months after Rega, Commonwealth v. Cooper, 941 A.2d 655 (Pa. 2007) is decided and Justice Castille did not miss the oppor-

tunity to speak on the matter.

“First, I reiterate the view I expressed recently in my Concurring Opinion in Commonwealth v. Rega, 593 Pa. 659, 933
A.2d 997, 1032 (Pa. 2007) (Castille, J., concurring, joined by Saylor, J.) that, absent waiver of PCRA rights, defendants
generally should not be permitted to expand post-verdict motions and direct appeal to encompass collateral claims.
See also id. at 1029 (Cappy, C.J., concurring) (sharing my concerns in this area).”

941 A.2d at 670.
The very next year, 2008, Justice Eakin wrote the majority opinion in Commonwealth v. Wright, 961 A.2d 119 (Pa. 2008). In the

course of affirming a murder conviction and sentence of death, he made the following comment.

“Prolix collateral claims should not be reviewed on post-verdict motions unless the defendant waives his right to
PCRA review, because the PCRA does not afford the right to two collateral attacks. See Commonwealth v. Rega, 593
Pa. 659, 933 A.2d 997, 1032-33 (Pa. 2007) (Castille, J., joined by Saylor, J., concurring) (“[P]ost-verdict motions should
not become an accepted repository for laundry lists of collateral-appropriate complaints, with concomitant delay …
all in advance of a second round of statutorily-authorized collateral attack via the PCRA as of right.”); see also Rega,
at 1029 (Cappy, C.J., concurring).”

961 A.2d at 148 f.n. 22.2

In 2009, Commonwealth v. Liston, 977 A.2d 1089 (Pa. 2009) is decided. In reversing the Superior Court’s effort at creating anoth-
er exception to the rule in Grant, Chief Justice Castille, through yet another concurring opinion repeats the melody.

“[T]he circumstances in this case provide a greater and additional reason for this Court to counsel the lower courts
not to take affirmative steps to accommodate unitary review under the so-called Bomar exception to Grant. *  *  * [O]ur
intent in Bomar was never to create a ‘right’ to hybrid review. *  *  * I would formally limit Bomar to its pre-Grant,
unitary review facts, and I would direct trial judges and the Superior Court not to create or indulge unitary, hybrid
review in the post-verdict and direct appeal context, unless such review is accompanied by an express, knowing and
voluntary waiver of PCRA review.”

977 A.2d at 1096. It is significant to note that Justices Saylor and Eakin joined the Chief Justice’s view in Liston.
Four months after Liston comes down, the Supreme Court decides Commonwealth v. Montalvo, 986 A.2d 84 (Pa. 2009), cert.

denied, 2010 U.S. LEXIS 6229 (U.S. Oct. 4, 2010). In joining the opinion affirming the conviction and sentence of death, Chief
Justice Castille’s concurring opinion repeats the refrain.

“[G]oing forward, the lower courts should not indulge hybrid review by invoking Bomar [.] I would explicitly limit
Bomar to Hubbard-era cases, and make clear that there is no ‘Bomar exception’ to Grant.”

986 A.2d at 111-112.
Finally, some 5 years after Chief Justice Castille’s initial pronouncement in Oberg, at least three members voted to grant

allocatur3 on the following issues:

“Whether the claims of ineffective assistance of counsel which are the exclusive subject of this nunc pro tunc direct
appeal: (1) are reviewable on direct appeal under Commonwealth v. Bomar, 573 Pa. 426, 826 A.2d 831 (Pa. 2003); (2)
should instead be deferred to collateral review under the general rule in Commonwealth v. Grant, 572 Pa. 48, 813 A.2d
726 (Pa. 2002) that defendants should wait until the collateral review phase to raise claims of ineffective assistance of
counsel; or (3) should instead be deemed reviewable on direct appeal only if accompanied by a specific waiver of the
right to pursue a first PCRA petition as of right. See Commonwealth v. Wright, 599 Pa. 270, 961 A.2d 119, 148 n.22 (Pa.
2008)(“Prolix collateral claims should not be reviewed on post-verdict motions unless the defendant waives his right
to PCRA review . . . .”); see also Commonwealth v. Liston, 602 Pa. 10, 977 A.2d 1089, 1095-1101 (Castille, C.J., concur-
ring, joined by Saylor, J., & Eakin, J.).”

Commonwealth v. Holmes, 996 A.2d 479 (Pa. 2010).4

Given the historical perspective set forth here, the Court firmly believes the days of the Bomar exception to the Grant rule are
numbered. The Holmes decision will put an end to the practice of IAC claims being litigated under the band shell of post-sentence
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motions. In anticipation of this ruling, the Court did not conduct a hearing on Kyles’ IAC claim.

BY THE COURT:
/s/Williams, III, J.

1 At 200917469, the sentence was 7 and a half years to 15 years plus restitution of $1.00. At 200908779, the sentence was 7 and a
half years to 15 years plus restitution of $758.40. The sentence at 8779 was consecutive to the sentence at 7469. The sentence at
200906314 was 5 to 10 years in jail concurrent with the confinement at 7469.
2 Justice Bear, in his own concurring opinion, agreed “with the observation” that post sentence motions are not the place to litigate
such issues but highlighted the fact that, at present, Bomar allows such litigation to happen. 961 A.2d at 158-159. Surprisingly,
Justice Castille did not author a concurring opinion in Wright.
3 Internal Operating Procedures of the Supreme Court, Section 5C (“A petition for allocator is granted upon the affirmative vote of
three or more members of the Court.”)
4 Allocatur was granted on June 4, 2010. A merits docket number of 40 MAP 2010 was assigned. The case was submitted on the
briefs of both parties on October 26, 2010.

Commonwealth of Pennsylvania v.
Andre Minter

Criminal Appeal—Sentencing—Merger—Withdrawal of Plea—Lacking of Hearing on Post Sentence Motion

No. CC 2010-03096. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—June 20, 2011.

OPINION
Mr. Andre Minter has filed an appeal with the Superior Court of Pennsylvania. His desire to seek appellate review causes this

Court to write this opinion.
Mr. Minter (“Minter”) was charged with committing three crimes on two separate dates. He was charged with delivery of

cocaine, possession with intent to deliver cocaine and possession of cocaine. Both sets of charges, 6 in total, were brought under
the present Information.1 Counts 1 (delivery), 2 (PWI) and 3 (possession) of the Information relate to an October 2008 incident.
Counts 4 (delivery), 5 (PWI) and 6 (possession) relate to a December 2008 incident.

On December 1, 2010, Minter, with the assistance of counsel, appeared before this Court and changed his not guilty position to
one of nolo contendere for each charge. This Court accepted the nolo plea and proceeded to sentencing. The Court heard from
counsel and allowed Minter to exercise his right of allocution. Plea and Sentencing Transcript (“PST”), pgs. 9,10 (Dec. 1, 2010).
The pitch from Minter was to impose a sentence of 1-to-2 years in the state system. That was his only request. The Court complied
with that request and imposed the following sentence.

October 2008

Count 1 (Delivery) 1-2 years incarceration, 10 years probation

Count 2 (PWI) 10 years probation consecutive to Ct. 1

Count 3 (possession) no further penalty

December 2008

Count 4 (Delivery) no further penalty

Count 5 (PWI) no further penalty

Count 6 (possession) no further penalty

On December 13, 2010, Minter sought relief by way of a post sentence motion (“PSM”).2 He advanced two positions: (1) the terms
of an unexecuted plea agreement, including a particular sentence, be accepted after the fact; and, (2) his plea was constitutional-
ly infirm because his nolo plea was not knowing, intelligently and voluntarily entered into. On January 6, 2011, this Court issued
an order denying his post-sentence motion. On February 4, 2011, Minter filed a Notice of Appeal. After some extensions of time
were granted, Minter’s Concise Statement was docketed on May 20, 2011.3

Minter raises two claims. His initial argument concerns the legality of his sentence. Minter asserts his sentence on Count 1
(delivery) foreclosed any additional sentence being imposed on Count 2 (PWI.) His reasoning is two-fold. Initially, Minter argues
the PWI charge is a lesser included offense of the delivery charge and, through application of the merger doctrine, any sentence
on the lesser included charge is illegal. His second reason is made alternatively. Minter argues delivery and PWI are alternate
means to prove a crime “thus making multiple sentences illegal even if the two alternative” do not merge. Concise Statement, pg.
2, paragraph 1 (May 20, 2011). Minter’s second claim is that this Court improperly denied his request to withdraw his nolo con-
tendere plea. Connected to this claim are various veins of arguments, if you will, that will be addressed within this opinion.

Sentencing
The Court finds merit to Minter’s argument concerning his sentence. Commonwealth v. Edwards, 449 A.2d 38 (Pa.Super. 1982)

held the crime of possession with intent to deliver is a lesser included offense of delivery of the same substance. See also,
Commonwealth v. Harris, 719 A.2d 1049 (Pa. Super. 1998); Commonwealth v. Eicher, 605 A.2d 337 (Pa. Super. 1992), appeal denied,
(Pa. 1992). Based on this precedent, the sentence of 10 years of consecutive probation at Count 2 (PWI) must be vacated as it is a
lesser included offense of Count 1 (delivery).
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Considering the structure of the Court’s sentence, its express desire to have Minter under supervision for 20 years and the
improper imposition of 10 years of probation on a merged count of conviction, the entire sentencing scheme has been upset and
remand is in order. Cf., Commonwealth v. Thur, 906 A.2d 552, 569 (Pa. Super. 2006) (When appellate disposition does not upset
overall sentencing scheme, there is no need for a remand), appeal denied, 946 A.2d 687 (Pa. 2008); see also, Commonwealth v.
Vanderlin, 580 A.2d 820,831 (Pa. Super. 1990)(If a trial court errs in sentencing on one count in a multi-count case, then all sen-
tences for all counts will be vacated as that the trial court can restructure its entire sentencing scheme); Commonwealth v.
Goldhammer, 517 A.2d 1280 (Pa. 1986), appeal denied, Goldhammer v. Pennsylvania, 480 U.S. 950, 107 S. Ct. 1613, 94 L. Ed. 2d
798 (1987); Commonwealth v. Bartrug, 732 A.2d 1287 (Pa. Super. 1999); Bozza v. United States, 330 U.S. 160, 166-167, 67 S.Ct. 645,
648-649, 91 L.Ed. 818 (1947)(“The Constitution does not require that sentencing should be a game in which a wrong move by the
judge means immunity for the prisoner.”); North Carolina v. Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969), overruled
on other grounds, Alabama v. Smith, 490 U.S. 794, 109 S. Ct. 2201, 104 L. Ed. 2d 865 (1989)( The imposition of a harsher sentence
upon re-sentencing, while not constitutionally prohibited, may not, under the Due Process Clause, be the result of judicial vindic-
tiveness.); United States v. Murray, 144 F.3d 270, 275 (3d Cir. 1998) (Due process claim based on Pearce rejected because the new
sentence did not exceed the total length of his original sentence and there was no evidence of judicial vindictiveness).

Hearing on Post-Sentence Assertions
An undercurrent within Minter’s Concise Statement is that the Court acted improperly when it did not grant a hearing on his

post-sentence assertions. There is a reason why this course of action was taken. Minter never asked for a hearing. He asked that
he be allowed to withdraw his guilty plea, PSM, paragraph 11, and that the terms of a non-existent plea agreement be honored. Id.,
paragraph 12, but there was no corresponding request for a hearing.4 Our Rules of Criminal Procedure state a motion “shall include
any request for hearing or argument, or both.” Pa.R.Crim.P. 575(A)(2)(e). Our Rules also say that failure to do so leads right to
waiver. “[T]he failure, in any motion, to state a type of relief…shall constitute a waiver of such relief…” Pa.R.Crim.P. 575(A)(3).
Minter’s failure to ask for a hearing through a proper procedural device is why no hearing was granted.

Withdraw of Nolo Contendere Plea
Minter takes the position this Court erred when it denied his post-sentence request to withdraw his nolo contendere plea5.

According to Minter, his plea was not made intelligently and it was not made knowingly. Because there was no request for a hear-
ing, there are no “new” facts from which this Court can review and make a determination that Minter’s plea was not knowing or
intelligently made. What this Court is left with is the facts as they unfolded before it.

The present facts do not support Minter’s claim. At the outset of the change of plea proceeding, defense counsel made clear
the plea was going to be a nolo contendere plea. At the top of a 10 page written Explanation of Defendant’s Rights form this coun-
ty has long used, the word “Guilty” is crossed out and right above it appears the phrase “No-Contest”. Counsel also added some
language on page 9 of the form as follows: “I understand that the evidence, if believed by the fact finder, would be sufficient to
support a conviction”. Immediately to the right of this added language are the initials “AM”. Those initials appear very similar
to the “A” and the “M” of Andre Minter’s signature. When raising this issue with the trial court, counsel indicated that Minor
acknowledged this added provision with his initials. PST, pg.3. Within this written colloquy, Minter confirmed he understood the
maximum possible sentences and the trial court’s power to deviate from any recommended sentence. The Court’s oral colloquy
reviewed with him his trial rights, the presumption of innocence and other important issues that contribute to a full understand-
ing of the proceeding. The government provided a factual basis for the Court to accept Minter’s decision not to contest the charges
and to be sentenced as if he had entered a regular guilty plea. The totality of the record facts show Minter’s plea is not suscepti-
ble to a post-sentence withdrawal.

Modification of Sentence
Buried within his Concise Statement, Minter claims this Court erred when it did not modify his sentence “to comport with the agree-

ment that had been reached by the parties for a guilty plea.” Concise Statement, pg. 2, paragraph 2 (May 20, 2011). Assuming for sake
of argument that there was an agreement reached between the parties,6 their supposed agreement is belied by the facts of record.

Upon the case being called and after introductions, the Court inquired of the government’s lawyer as to how the case was going
to proceed. The government’s lawyer responded as follows:

ADA : There’s no agreement in this case, Your Honor. It’s going to be a general plea.

“PST”, pg. 2 (Dec. 1, 2010).7 This manner of disposition was then confirmed by defense counsel. The sentencing guideline form is
also supportive that there was no plea agreement. In the area for types of disposition there are several choices. One is a negotiat-
ed guilty plea. That box is not checked. Another choice is nolo contendere.8 That box is checked. Review of this issue, through the
lens Minter has constructed does not engender sympathy. He evidently did not like the proposal the government presented. He
thought he could do better; so he rolled the dice. The dice roll did not turn out like he hoped.9

No Post Sentence Counsel
Minter ends his Concise Statement by claiming he was denied the assistance of counsel at the post-sentencing stage. Ineffective

assistance of counsel (IAC) claims must be raised on collateral review unless there is a sufficient record. Commonwealth v. Bomar,
820 A.2d 831, 853-53 (Pa. 2003), cert. denied, 540 U.S. 1115 (2004); see also, Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002).
There is not a sufficient record for this Court or the Superior Court to review. As such, this IAC claim must await collateral review
under the Post-Conviction Relief Act.

BY THE COURT:
/s/Williams, III, J.

1 Offense dates in 2008 and a 2010 charging document is explained by Minter being detained in Ohio and operation of the Interstate
Agreement on Detainers.
2 Consistent with Pa.R.Crim.P. 720 (A)(1), which requires such motions be filed “no later than 10 days after imposition of sentence”
and 1 Pa.C.S. Section 1908 which excludes the first day of an event, Minter’s motion was timely filed. The 10 day clock began on
December 2nd and ended on Sunday, Dec. 12th. When a deadline falls on a Saturday or Sunday, that day gets “omitted from the
computation.” 1 Pa.C.S. Section 1908
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3 Court’s order of May 25, 2011 deemed the Concise Statement to have been timely filed.
4 The inattention to the Rules of Procedure also appear in the WHEREFORE clause of the Post-Sentence Motion. It is here where
Minter “submits this Omnibus Pretrial Motion.”
5 A nolo contendere plea has long been a staple of Pennsylvania jurisprudence. Commonwealth v. Ferguson, 44 Pa. Super. 626 (Pa.
Super. 1910) (“A plea of nolo contendere, when accepted by the court, is, in its effect upon the case, equivalent to a plea of guilty.
It is an implied confession of guilt only, and cannot be used against the defendant as an admission in any civil suit for the same act.
The judgment of conviction follows upon such plea as well as upon a plea of guilty.”); Commonwealth v. Boyd, 292 A.2d 434 (Pa.
Super. 1972)(“A recent exposition of the plea ‘nolo contendere’ appears in the case of North Carolina v. Alford, 400 U.S. 25, 91 S.
Ct. 160, 27 L. Ed. 2d 162 (1970), where Justice White said in a footnote: ‘Throughout its history, that is, the plea of nolo contendere
has been viewed not as an express admission of guilt but as a consent by the defendant that he may be punished as if he were guilty
and a prayer of leniency.’ In Hudson v. U. S., 272 U.S. 451 (1926), the court describes a plea of nolo contendere as one by which the
defendant ‘does not expressly admit his guilt, but nonetheless waives his right to a trial and authorizes the court for the purpose
of the case to treat him as if he were guilty.’”); see also, Pa.R.Crim.P. 590(A)(2).
6 Given the lack of any verification of these “facts” set forth in the post-sentence motion, paragraphs 3-10, the Court can only
assume. Pa.R.Crim.P. 575(A)(2)(g) requires the facts that do not already appear of record be verified by affidavit or by an unsworn
statement. Counsel’s lack of compliance with this provision does not help in its quest for relief.
7 The transcript was filed on June 8, 2011 and carries a tracking number of T11-1021.

8 Given the lack of any verification of these “facts” set forth in the post-sentence motion, paragraphs 3-10, the Court can only
assume. Pa.R.Crim.P. 575(A)(2)(g) requires the facts that do not already appear of record be verified by affidavit or by an unsworn
statement. Counsel’s lack of compliance with this provision does not help in its quest for relief.
9 Considering the incarceration aspect of the sentence was exactly what Minter asked for, his contempt for the sentence must be
the length of his probation.

Commonwealth of Pennsylvania v.
Robert Lynn Cash

Criminal Appeal—Sentencing (Discretionary Aspects)

No. CC 200500844. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—June 22, 2011.

OPINION
Defendant was charged at CC200500844 with Count 1 and 2 - Rape, 18 Pa.C.S. §312(a)(1) and (2); count 3 and 4 - Involuntary

Deviate Sexual Intercourse, 18 Pa.C.S. §3123(a)(1) and (a)(2); count 5 - Robbery - Serious Bodily Injury, 18 Pa.C.S. §3701(a)(1)(i)
or (ii); count 6 - Burglary - 18 Pa.C.S.§3502; count 7 - Criminal Conspiracy, 18 Pa.C.S.§903(a)(1); count 8 - Carrying Firearm Without
a License, 18 Pa.C.S. §6106. A jury trial was held before the Honorable David R. Cashman from February 20, 2007, through
February 23, 2007, after which the defendant was found Not Guilty at Counts 1 and 2 of Rape; Not Guilty at Count 8 of Carrying a
Firearm Without a License. The defendant was found Guilty of all other charges (Counts 3-7 and 9-27). Defendant was sentenced
and, after appeal to the Superior Court, the case was remanded for re-sentencing and assigned to this Court for that re-sentencing.
At a re-sentencing hearing which was held on September 20, 2010, the defendant was sentenced as follows:

Count 3 - 66 to 132 months with credit for time served;

Count 4 - 66 to 132 months, consecutive to Count 3;

Count 5 - 66 to 132 months, consecutive to Count 4;

Count 6 - 60 to 120 months, consecutive to Count 5;

Count 7 - 60 to 120 months, consecutive to Count 6;

Counts 9, 10, 11, 12 each, a term of probation of 5 years consecutive to each other and consecutive to incarceration; and

Count 13 - 27 - No further penalty.

Defendant filed a Motion for Modification of Sentence which was denied and this timely appeal followed.

On appeal, the defendant raises one claim asserting that the court erred when it denied defendant’s Motion to Modify Sentence
where it failed to adequately consider the sentencing factors set forth at 42 Pa.C.S.A. 9721.

It is well settled in Pennsylvania that “sentencing is a matter vested in the sound discretion of the sentencing judge, and a sen-
tence will not be disturbed on appeal absent a manifest abuse of discretion.” Commonwealth v. Johnson, 446 Pa.Super. 192, 666
A.2d 690 (1995). “To constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be mani-
festly excessive.” Commonwealth v. Gaddis, 432 Pa.Super. 523, 639 A.2d 462, 469 (1994) (citations omitted). In this context, an
abuse of discretion is not shown merely by an error in judgment. Commonwealth v. Kocher, 529 Pa. 303, 602 A.2d 1308 (1992).
Rather, the appellant must establish, by reference to the record, that the sentencing court ignored or misapplied the law, exercised
its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision. Commonwealth
v. Rodda, 723 A.2d 212 (Pa.Super.1999). In further discussion of this issue and as quoted in Com. v. Mouzon, 828 A.2d 1126, 1128 -
1129 (Pa.Super. 2003),



page 346 volume 159  no.  19

In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the sentencing
court’s discretion, as he or she is in the best position to measure factors such as the nature of the crime, the defendant’s
character, and the defendant’s display of remorse, defiance, or indifference. Commonwealth v. Ellis, 700 A.2d 948, 958
(Pa.Super. 1997). Where an excessiveness claim is based on a court’s sentencing outside the guideline ranges, we look, at
a minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. 42
Pa.C.S.A. § 9721(b); Rodda, 723 A.2d at 214. When the court so indicates, it may deviate from the guidelines, if necessary,
to fashion a sentence which takes into account the protection of the public, the rehabilitative needs of the defendant, and
the gravity of the particular offenses as it relates to the impact on the life of the victim and the community, so long as the
court also states of record “the factual basis and specific reasons which compelled him to deviate from the guideline
range.” Commonwealth v. Cunningham, 805 A.2d 566, 575 (Pa.Super.2002) (quoting Commonwealth v. Burkholder, 719
A.2d 346, 350 (Pa.Super. 1998)).

In the present case, this court did not deviate from the guidelines so the only question to be reviewed is if the sentence was man-
ifestly excessive. Based upon this sentencing court’s evaluation of pre-sentence report, the Victim Impact Statements (from the
record), the nature of the crimes, defendant’s history, compliance, remorse, and demeanor, the court used its discretion to sentence
the defendant to each count to run consecutively.

The sentence imposed by the sentencing court was not manifestly excessive. As such, the defendant’s claim is without merit.

June 22, 2011

Commonwealth of Pennsylvania v.
Kathleen McCullough

Criminal Appeal—Evidence—Sentencing (Discretionary Aspects)—Prior Bad Acts—Theft—Character Witness Evidence

No. CC 200910526, 200807911. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
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OPINION
On June 1, 2010, Appellant, Kathleen McCullough, was convicted by a jury of two counts of Theft by Deception, one count

Unlawful Use of a Computer and one count of Computer Trespass. Appellant was sentenced on August 27, 2010 to two consecutive
terms of incarceration of one to two years, with RRRI1 minimums of nine months each, and two consecutive sentences of five years
probation. Post sentence motions were filed on September 7, 2010, heard on November 1, 2010, and denied on November 15, 2010.
Appellant filed a Notice of Appeal on November 19, 2010. After extensions due to a delay in obtaining transcripts, Appellant filed
a Statement of Errors Complained of on Appeal on January 26, 2011.2

MATTERS COMPLAINED OF ON APPEAL
Despite the length of the Appellant’s Statement of Errors on Appeal, Appellant raises only six issues on appeal. First, Appellant

asserts that evidence regarding one criminal matter was improperly introduced at trial Under Rule 404(b) of the Pennsylvania
Rules of Evidence in a separate criminal matter. (Statement of Errors to be Raised on Appeal, p. 4-5) Next, Appellant asserts that
the evidence was insufficient in numerous ways to establish that Appellant took funds from either of the victims. Id. at 6-7. Further,
Appellant asserts that the convictions were against the weight of the evidence. Id. at 7-9. Appellant asserts that trial counsel pro-
vided ineffective assistance of counsel by failing to call character witnesses on the issue of her reputation for being law-abiding
and truthful. Id. at 9-10. Appellant also asserts the Court erred in failing to conduct any colloquy on the record regarding charac-
ter witnesses. Id. at 10. Appellant lastly asserts that the sentence imposed was manifestly excessive, unreasonable, and an abuse
of discretion. Id. at 11-12.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. Lori Cherup, MD testified that she is a board-certified plastic surgeon who

ran a successful outpatient surgical practice.3 (TT 39) In October, 2006, Cherup advertised for a Chief Financial Officer (“CFO”)
and Appellant responded to that ad. (TT 40-41) Cherup interviewed Appellant, and Appellant offered to do payables for Cherup for
a week or two to help Cherup get caught up while Cherup decided who to hire as CFO. (TT 42-43) Cherup agreed to pay Appellant
one thousand dollars a week or two thousand dollars a month to do payables. (TT 43) Cherup hired Appellant on that interim basis
in November 2006. Ibid. In March 2007, Cherup decided to retain Appellant as CFO. (TT 43-44) In that capacity, Appellant was to
be paid $100,000 salary. (TT 44) Appellant managed payroll benefits (in concert with Cherup), managed accounts payable from the
practice and the surgical center and generated checks for Cherup to sign. (TT 46-47) Cherup stated that she would write three hun-
dred checks a month on behalf of her practice and the surgical center. (TT 47) Cherup testified that she signed all checks herself.
Ibid. She testified that she had one signature stamp, and that it was used exclusively for medical records purposes. (TT 49)

On February 21, 2008, Appellant abruptly left Cherup’s employment. When Cherup entered Appellant’s vacated office, she dis-
covered a signature stamp in Appellant’s desk drawer. (TT 50) She later learned that several files had been deleted from the com-
puter server.4 (TT 53) Additionally, Cherup discovered that Appellant failed to pay numerous federal and state taxes. (TT 57)
Cherup estimated the total damage incurred due to the Appellant’s deletions to the computer and database, including the labor to
reconstruct the information was approximately $300,000. (TT 58) Finally, Cherup testified that Appellant wrote checks to herself,
without Cherup’s consent, totaling $139,591.76. (TT 82)

Maureen Stankevich, Cherup’s office manager, testified that numerous checks and financial records were missing when
Appellant stopped working for Cherup. (TT 179) Stankevich eventually retrieved several check registers5 where the amount in the
register was inconsistent with the amount on the checks themselves. (TT 181) Several checks were made directly to Appellant,
including twenty-five which were endorsed by a stamp bearing Cherup’s signature. (TT 182, 194) Stankevich indicated signature
stamps were never used for check-writing purposes. (TT 186) All twenty-five checks were also signed by Appellant or deposited
directly into her account. (TT 196) These checks were logged into Cherup’s software to individuals other than Appellant. (TT 202) 



SEPTEMBER 23 ,  2011 page 347

Italo “Ody” Mackin testified that he is the majority shareholder in Mackin Engineering, a transportation engineering business
that designs highways and bridges. (TT 244, 246) Mackin said that his company employs over one hundred people during the busier
portion of their year. (TT 244) Mackin hired Appellant as Controller of his company in 1996. (TT 248) Appellant’s duties included
bookkeeping, writing checks, payroll and preparing federal, state and local tax returns and other forms. (TT 249)

According to Mackin, Appellant was supervised by Jerome Schwertz, the Executive Vice President of the company and also
Mackin’s son-in-law. (TT 250) In May, 1996, Mackin requested to see the financial statements after discovering only $20,000.00 in
the company bank account, despite a net business income in excess of $1,000,000.00. (TT 251) Appellant prepared a spreadsheet
in response to Mackin’s request, which listed numerous vendors and amounts. (TT 252) However, when later compared to the actu-
al checks it was discovered that all of the checks listed on the spreadsheet were actually written to Appellant and not to the listed
vendors. (TT 253) Some checks written to Appellant had “advance” written on them. (TT 254) Neither Schwertz nor Mackin
approved the advancement of any payment to Appellant. Ibid. Mackin estimated at the time that Appellant had written checks total-
ing almost $400,000.00 to herself and to pay her personal American Express bills. (TT 276) Mackin fired Appellant upon discover-
ing this information. (TT 277)

After Appellant was fired, her brother contacted Mackin Engineering to set up a meeting. (TT 281) The parties negotiated a set-
tlement agreement containing a confidentiality clause, which Mackin signed to protect his wife and daughter from the embarrass-
ment of his son-in-law’s affair. (TT 284)

Subsequently, Mackin became aware of Appellant’s employment with Cherup. (TT 304) Mackin met with Cherup mainly to
determine if Appellant had violated the terms of the confidentiality agreement. (TT 305) During their conversation, Cherup indi-
cated that she was aware of some mishandling of funds. Ibid. Mackin indicated that his experience was of “substantial damage of
the same type of things.” Ibid.

Schwertz testified that Appellant had complete control of the company’s financial records. (TT 349) On July 11, 2006, Schwertz
discovered a $310,000.00 discrepancy between what was in the bank account and what Appellant had indicated was in the bank
account the previous day. (TT 344) Schwertz said he informed Mackin of the discrepancy the following day. Ibid. Appellant
explained the discrepancy by admitting that she had failed to record manual checks written against the account. (TT 346)
Appellant then prepared a spreadsheet accounting for $107,000.00. (TT 348)

Schwertz obtained the bank statements and cancelled checks and determined that the payments on the spreadsheet, which
Appellant indicated were to vendors, actually corresponded to checks which Appellant had made payable to herself. (TT 351-355)
Schwertz calculated approximately $87,000.00 of checks were written to Appellant in this manner. (TT 355) Further investigation
led Schwertz to determine that Appellant used company funds to pay her personal American Express credit card bills in the
amount of $872,118.91. (TT 365) Schwertz also determined that Appellant wrote additional unauthorized checks for her own ben-
efit totaling $211,701.59 and stole $82,214.80 from petty cash. (TT 365-366) Schwertz admitted to having a long-term sexual rela-
tionship with Appellant, but denied ever giving her authorization to take money for her personal use from petty cash, to write
checks to herself or to pay her personal credit card bills with Mackin Engineering funds. (TT 339, 367)

Detective Kevin Flanigan of the Allegheny County Police Department testified that he conducted a forensic examination regard-
ing the allegations of theft from both Dr. Cherup and Mackin Engineering. He testified that, pursuant to a search warrant, one hun-
dred thirty-two blank checks from Dr. Cherup’s companies were recovered from Appellant’s residence. (TT 436)6 Flanigan testi-
fied that several of these checks were in succession to checks deposited into Defendant’s account. (TT 437) Several of the checks
that were deposited into Appellant’s account had not been signed, but were stamped with Dr. Cherup’s signature instead. (TT 445)
Flanigan determined that over a nine month period, Appellant paid herself $19,263.79 above her salary in direct deposits to her
bank account, and made additional deposits from Dr. Cherup’s business accounts. (TT 447-448)

Flanigan also determined that Appellant used Mackin Engineering funds to pay her personal American Express credit card bill,
which totaled up to $95,000 monthly. (TT 460-462, 471) Flanigan testified that from May 14, 2003 through July 10 2006, Appellant
billed $872,118.91 to her personal American Express card for personal items such as clothing and paid those bills with Mackin
Engineering funds. (TT 460) The total amount Appellant billed to her American Express card from June 2003 through August of
2006 was $1,440,050.92. (TT 468-469) Flanigan concluded that the total amount Appellant had taken from Mackin Engineering to
pay her personal American Express card bills was $1,148,372.70. (TT 482) In addition to paying her personal American Express
bill with Mackin Engineering funds, Flanigan testified that Appellant wrote checks payable to cash or petty cash totaling $82,214.80
that were actually deposited into Appellant’s personal account. (TT 472) Appellant also wrote checks to herself and then voided
them out on the computer system. (TT 478)

Appellant testified on her own behalf, and admitted taking Mackin Engineering funds, starting in 2000, to pay her American
Express card bills. (TT 525-526) She stated Schwertz was aware she was using company funds to pay her personal credit card, as
well as making direct deposit transfer of funds from Mackin Engineering into her personal account, and that he encouraged these
practices. Ibid. Appellant testified that Schwertz was generous with the company’s money, and wanted her to have “the things he
thought I deserved,” including expensive clothes and a horse. (TT 525-527) Appellant denied having created a spreadsheet to
explain discrepancies in the Mackin Engineering bank account. (TT 528)

With regard to Cherup, Appellant claimed the she was both an employee with an annual salary of $100,000.00, and at the same
time an independent consultant, at a rate of $10,000.00 per month. (TT 537) According to Appellant, Cherup agreed to pay her this
additional amount from January 2007 through December 2007. (TT 538) Appellant testified that this agreement was never reduced
to writing, as Appellant indicated she did not want to be subject to a non-compete clause regarding Regent Surgical Health,
Cherup’s prior management company. (TT 538-539) She further testified that any additional money received from Cherup was for
reimbursable expenses. (TT 541) Appellant indicated that she personally paid for software upgrades, flowers or gifts for employ-
ers who had a death in the family, and for an office Christmas party. Ibid. She estimates the total of these expenses to be nineteen
or twenty thousand dollars. Ibid.

John Krivda, a CPA who managed Cherup’s accounting, testified that Appellant was never issued a 1099 form, which she would
have received if she had been paid as an independent contractor. (TT 652) Krivda further stated that IRS rules prohibit one from
being both an employee and an independent contractor with the same organization. Ibid.

PROCEDURAL SUMMARY
On July 16, 2008, a criminal information was filed against Appellant at CC 200807911. Appellant was charged with Theft by

Deception, Unlawful Use of a Computer and Computer Trespass regarding her employment with the Cherup companies. On August
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11, 2009, another criminal information was filed against Appellant at CC 200910526. At that information, Appellant was charged
with Theft by Deception-False Impression regarding the alleged Mackin Engineering theft and also charges involving an elderly
woman named Shirley Jordan over whom Appellant’s brother had Power of Attorney. The Commonwealth filed a Rule 404(b)(2)
and 404(b)(4) Notification on March 18, 2009, seeking to introduce evidence in the Cherup case of the Mackin Engineering case
and the Shirley Jordan case. In response, Appellant filed a Motion in Limine to exclude this evidence. After a hearing, this Court
determined that the Mackin Engineering evidence would be admissible in the Cherup case but excluded the testimony regarding
the separate allegation involving Appellant’s brother. On September 30, 2009, Appellant filed a Motion to Join the Theft by
Deception-False Impression count of Petition CC# 200910526 with petition CC# 20087911. This Court granted the Motion on
October 5, 2009, severing the Mackin Engineering case from the Shirley Jordan case and joining it to the Cherup case.

DISCUSSION
Appellant first argues that that evidence regarding the criminal matter relating to Mackin Engineering was improperly intro-

duced at trial in the criminal matter relating to Dr. Cherup. “Evidence of a defendant’s distinct crimes are not generally admissi-
ble against a defendant solely to show his bad character or his propensity for committing criminal acts, as proof of the commission
of one offense is not generally proof of the commission of another.” Commonwealth v. Billa, 555 A.2d 835, 838 (Pa. 1989); See
Pa.R.E. 404; See also Commonwealth. v. Lark, 543 A.2d 491, 497 (Pa. 1988).

However, this general proscription against admission of a defendant’s distinct bad acts is subject to numerous exceptions if the
evidence is relevant for some legitimate evidentiary reason and not merely to prejudice the defendant by showing him to be a per-
son of bad character. Billa, supra. Exceptions that have been recognized as legitimate bases for admitting evidence of a defendant’s
distinct crimes include, but are not limited to: (1) motive; (2) intent; (3) absence of mistake or accident; (4) a common scheme, plan
or design such that proof of one crime naturally tends to prove the others; (5) to establish the identity of the accused where there
is such a logical connection between the crimes that proof of one will naturally tend to show that the accused is the person who
committed the other; (6) to impeach the credibility of a defendant who testifies in his trial; (7) situations where defendant’s prior
criminal history had been used by him to threaten or intimidate the victim; (8) situations where the distinct crimes were part of a
chain or sequence of events which formed the history of the case and were part of its natural development (sometimes called “res
gestae” exception). Ibid. citing Pa.R.E. 404(b); See also Lark, supra. This list is by no means exhaustive. See Commonwealth v.
Watkins, 843 A.2d 1203, 1215 n. 1 (Pa. 2003). Additional exceptions are recognized when the probative value of the evidence out-
weighs the potential prejudice to the trier of fact. Commonwealth v. Claypool, 495 A.2d 176 (Pa. 1985) For example, an additional
exception, explaining a delay in reporting a crime, was recognized in Commonwealth v. Dillon, 925 A.2d 131, 139 (Pa. 2007).

Appellant contends that the alleged crime with respect to Mackin Engineering does not fit the exceptions to Rule 404(b)(2) and,
in the alternative, the probative value of this evidence does not substantially outweigh its prejudicial effect in the alleged crimes
involving Dr. Cherup. Appellant fundamentally misunderstands Rule 404 as it relates to this case. As the non-exhaustive list of
exceptions illustrate, evidence of prior crimes or acts may be admitted for any legitimate purpose, so long as the evidence is not
offered “merely to prejudice the defendant by showing [her] to be a person of bad character.” Commonwealth v. Horvath, 781 A.2d
1243, 1245 (Pa.Super. 2001)

Evidence regarding thefts from Mackin had several legitimate purposes under which it could be admitted, including evidence
of a common scheme, plan or design. Evidence of a common scheme, plan, or design involving various similarly situated com-
plaints is relevant to bolster the credibility of those complaints. Commonwealth v. Hacker, 959 A.2d 380, 381 (Pa.Super. 2008).
While at Mackin Engineering, Appellant began a pattern of writing unauthorized checks to herself well beyond her salary, taking
from petty cash and paying her American Express bills with Mackin Engineering funds. She would then falsify or delete records
in order to cover up her theft. When she worked for Dr. Cherup, she continued to write unauthorized checks to herself well beyond
her salary, take from petty cash and pay her American Express bills with unauthorized funds, this time from Dr. Cherup’s prac-
tice. Appellant created false financial forms while at Mackin Engineering to conceal her theft. Appellant deleted computer files
containing Cherup’s financial information to conceal her theft. Appellant’s use of the same scheme, plan or design of using her
position of trust to divert company assets to her personal account and then covering up the thefts is admissible under 404(b).

Evidence of theft from Mackin Engineering over a prolonged period of time also tends to establish Appellant’s motive to steal
from Cherup. The test for admissibility of prior bad acts as it relates to motive is as follows:

In order for evidence of prior bad acts to be admissible as evidence of motive, the prior bad acts “must give sufficient
ground to believe that the crime currently being considered grew out of or was in any way caused by the prior set of
facts and circumstances.”

Commonwealth v. Reid, 811 A.2d 530, 550 (Pa. 2002), citing Commonwealth v. Schwartz, 285 A.2d 154 (Pa. 1971) Although she was
a single woman living in her mother’s home, Appellant could not support her extravagant lifestyle on her salary from Dr. Cherup
alone. She wanted to continue to live in the manner to which she had become accustomed, which had previously been supported
by her theft from Mackin Engineering. The theft from Dr. Cherup is simply an extension of her theft from Mackin Engineering,
continuing the pattern of using company funds to pay personal debts in order to have and enjoy the finer things in life which she
thought she deserved. This Court properly admitted the evidence of theft from Mackin Engineering to establish motive.

Furthermore, evidence of theft from Mackin Engineering is relevant to establish intent regarding Cherup. Intent may be shown
through a pattern of similar acts. Commonwealth v. Miller, 664 A.2d 1310 (Pa. 1995) cert. denied, 516 U.S. 1122 (1996). Appellant’s
intent to steal from Cherup is clear, given the pattern described above. Moreover, evidence is relevant to the issues at hand when
it forms part of the history and natural development of the events and offenses for which a defendant is charged, and the court
does not need to eliminate those facts from the jury’s consideration. Commonwealth v. Melendez-Rodriguez, 856 A.2d 1278, 1283
(Pa.Super. 2004). Appellant’s criminal conduct, stealing a large sum of money over ten years from a trusted employer, provides the
first chapter of Appellant’s continued criminal behavior, providing motive and intent, and revealing a common scheme, design or
plan. Ody Mackin’s visit to Dr. Cherup, which formed the basis for her further investigation and ultimate discovery of Appellant’s
crimes while employed by Cherup, is part of the history and development of events and offenses, and is also information from
which a jury can infer motive and intent.

In the case sub judice, the Commonwealth was not attempting to show through evidence of prior bad acts that Appellant has a
propensity toward theft or other criminal conduct. Rather, her prior conduct regarding Mackin Engineering shows a commonality in
scheme, plan, design and intent with her actions in the Cherup matter, as well as motive for her additional criminal conduct, and it is
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admissible to show the history and natural development of the events and offenses for which Appellant was charged. As such, it is
highly probative and this Court did not err in determining that its probative value outweighs the resulting prejudice to Appellant.7

Next, Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the
evidence is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime
beyond a reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Commonwealth. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992).
Appellant alleges that the evidence was insufficient to establish that Appellant took funds from either of the victims. First,

Appellant alleges that the evidence was insufficient to establish theft by deception regarding both Cherup and Mackin Engineering. 

A person is guilty of theft if he intentionally obtains or withholds property of another by deception. A person deceives
if he intentionally fails to correct a false impression which the deceiver previously created or reinforced, or which the
deceiver knows to be influencing another to whom he stands in a fiduciary or confidential relationship.

18 Pa. C.S.A. § 3922 (a) (3).
The evidence is sufficient to show that Appellant intentionally obtained property of Cherup by deception. Cherup testified that

all checks written on behalf of the practice were signed in her own hand, and that she never authorized the use of a signature
stamp. Maureen Stankevich, Cherup’s office manager, also testified that signature stamps were never used for check writing pur-
poses. After Appellant abruptly ended her employment, Cherup testified that she discovered a signature stamp in Appellant’s desk
drawer, which was used to stamp several unauthorized checks made directly to Appellant. In sum, the Commonwealth offered evi-
dence that twenty-five unauthorized Cherup checks were signed by Appellant or deposited directly into her personal bank account.
These checks totaled $139,591.76. Additionally, Stankevich testified that numerous checks and financial records were missing
when Appellant ended her employment for Cherup. Contrary to Appellant’s testimony, Cherup denied the existence of any oral con-
sulting contract that would justify additional compensation and no tax records exist reporting such additional income. This evi-
dence sufficiently established theft by deception in the Cherup matter.

Turning to the theft by deception regarding Mackin Engineering, Mackin and Schwertz testified that they discovered many
checks were in fact written to Appellant, although she had recorded the checks as though they were used to pay vendors. Several
checks made payable to Appellant had “advance” written on them. Schwertz and Mackin denied ever having approved the
advancement of any payment to Appellant. Detective Flanigan testified that Appellant used Mackin funds to pay her personal cred-
it card bill. Again, Schwertz and Mackin deny ever authorizing Appellant to use company funds to pay her personal credit card
debt. Appellant admitted to having used Mackin money to pay her credit card bills. Her defense was that Schwertz authorized her
to do so. The jury was free to make its own determination of credibility on that issue. Furthermore, Appellant’s recurring pattern
of falsifying checks is sufficient to demonstrate she was deliberate and purposeful in her ongoing theft from Mackin Engineering.
These facts support the charge that Appellant intentionally obtained property of Mackin Engineering by deception.

Appellant also alleges that the evidence presented at trial was insufficient to establish that she was guilty of one count Unlawful
Use of a Computer. A person commits the offense of unlawful use of a computer if she:

accesses or exceeds authorization to access, alters, damages or destroys any computer, computer system, computer
network, computer software, computer program, computer database, World Wide Web site or telecommunication
device or any part thereof with the intent to interrupt the normal functioning of a person or to devise or execute any
scheme or artifice to defraud or deceive or control property or services by means of false or fraudulent pretenses, rep-
resentations or promises.

18 Pa. C.S.A. §7611 (a) (3).
Testimony established that Appellant accessed Cherup’s computer server and deleted several files from it containing important

Cherup financial data. Cherup indicated that Appellant’s action caused a significant interruption in the functioning of Cherup’s
office and that she had to expend tremendous time and resources to recover the financial data that Appellant deleted. Cherup esti-
mated the total damage to the computers and database, along with the labor to reconstruct the information was approximately
$300,000. Cherup testified that Appellant did not have authorization to access and delete these files. The evidence supports a con-
clusion that Appellant deleted Cherup financial records to eliminate evidence of her financial crimes. The sufficiency argument as
it pertain to the unlawful use of a computer charge is without merit.

Next, Appellant contents the evidence presented at trial was insufficient to establish Computer Trespass.

A person commits the offense of computer trespass if [s]he knowingly and without authority or in excess of given
authority uses a computer or computer network with the intent to temporarily or permanently remove computer
data, computer programs or computer software from a computer or computer network.

18 Pa. C.S. A. § 7615 (a) (1).
The evidence at trial showed that Appellant attempted to conceal her theft of funds from Cherup by deleting Cherup’s financial

records from her computer, which Appellant had ensured was the only source of this data. Cherup testified that this conduct was
without her knowledge or permission. The evidence establishes that Appellant knowingly, and in excess of her given authority, tam-
pered with and destroyed computer data, and in so doing, committed computer trespass.

Appellant’s next issue, that the verdict was against the weight of the evidence, is also without merit. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed
to the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an
abuse of discretion…. The test is not whether the court would have decided the case in the same way but whether the
verdict is so contrary to the evidence as to make the award of a new trial imperative so that right may be given anoth-
er opportunity to prevail.
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Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant alleges that the verdict is against the weight of the evidence to support a finding that Appellant is guilty of Theft by
Deception, Unlawful Use of a Computer, and Computer Trespass. To the contrary, the evidence supported the jury finding that all
of the elements of the crimes for which Appellant was convicted were established beyond a reasonable doubt.

The evidence supported a finding that Appellant falsified financial records in her capacity as controller and CFO for Mackin
Engineering and Cherup. Both employers testified that Appellant was not authorized to write company checks to herself. The jury
need not find credible Appellant’s assertion that the moneys received were owed to her as payment for services rendered or were
otherwise authorized by her employers. In fact, such an assertion is inconsistent with the testimony of her employers, Mackin and
Cherup. In the Cherup matter, Cherup and her office manager testified that the signature stamp was never used for check writing
purposes, yet Appellant had both a signature stamp in her desk drawer and a stack of checks payable to her stamped with Cherup’s
signature. Because the checks were endorsed with a signature stamp, rather than obtaining Cherup’s hand-written signature, a
fact-finder could infer that Appellant could not rightly claim the authority or approval to receive these checks. Furthermore,
Appellant’s claim of an additional oral employment agreement as an independent contractor for Cherup is belied by the lack of a
Form 1099.

In the Mackin Engineering matter, Mackin and Schwertz testified that Appellant was never given authority to pay her person-
al credit card bills with Mackin Engineering monies. In addition, Appellant’s assertion of lawful entitlement is belied by the testi-
mony that Appellant created false spreadsheets and withheld or destroyed business records in order to conceal money she stole
from her employer. The verdict does not so shock the conscience such that a new trial should be ordered.

Appellant asserts that this Court erred in failing to conduct any colloquy regarding character witnesses.8 The Court is not
required to conduct an on the record colloquy when a defendant waives his or her rights. See Commonwealth v. Duffy, 832 A.2d
1132, 1137, n.3 (Pa.Super. 2003) (citing Commonwealth v. Todd, 820 A.2d 707, 712 ((Pa.Super. 2003), appeal denied, 833 A.2d 143
(Pa. 2003))9 The Court is however, responsible for ensuring that Appellant received a fair trial, including ensuring that she was
aware of all of her rights.

At a hearing on Post-trial motions, defense counsel testified that he discussed Appellant’s right to call character witnesses with
her early on in his representation of Appellant. Along with her brother, a lawyer, Appellant provided to counsel at their first meet-
ing a several page list of proposed witnesses, including character witnesses. (Transcript of November 1, 2010 Post-Sentence Motion
hearing, hereinafter PST 19) Counsel testified that he discussed with Appellant the pros and cons of such testimony, and outlined
a trial strategy with Appellant that did not include calling character witnesses. (PST 23) While Appellant disputes defense coun-
sel’s testimony, this Court presided over the jury trial and finds that Appellant is not credible. Based on defense counsel’s testimo-
ny, this Court found that Appellant was well aware of her right to call character witnesses and the attendant risks.

Next, the Court must consider whether the failure to present available character witnesses constitutes ineffective assistance of
counsel. Counsel is presumed to be effective, and Appellant bears the burden of proving otherwise. Commonwealth v. Williams,
570 A.2d 75, 81 (Pa. 1990). Moreover, to prevail on a claim of ineffectiveness, Appellant must demonstrate that the course followed
by trial counsel was unreasonable, that another meritorious course was available and that Appellant was prejudiced by counsel’s
ineffectiveness. Ibid. Counsel shall not be considered ineffective for failing to raise claims that are without merit. Commonwealth
v. Pursell, 495 A.2d 183 (Pa. 1985).

In a criminal case, the accused may offer witnesses to testify to the accused’s relevant character traits. Pa.R.E. 404(a)(1).
Character refers to one’s general reputation in the community for a relevant trait of character. Commonwealth v. Fisher, 764 A.2d
82, 87 (Pa.Super. 2000). The Commonwealth is entitled to attempt to impeach those witnesses. Commonwealth v. Morgan, 739 A.2d
1033, 1035 (Pa. 1999).

In Commonwealth. v. Van Horn, 797 A.2d 983, 988 (Pa. Super. 2002) the court held that counsel was not ineffective in failing to
call character witnesses where the witnesses could have been cross-examined concerning the defendant’s prior convictions.
Commonwealth. v. Van Horn, 797 A.2d 983, 988 (Pa. Super. 2002). Likewise, in Alexander v. Shannon, 2005 WL 1213903 at 17 (E.D.
Pa. Feb. 2, 2005), ineffective assistance of counsel was not found when counsel failed to present character evidence; counsel’s deci-
sion not to put defendant’s character into issue was tactically prudent. Alexander v. Shannon, 2005 WL 1213903 at 17 (E.D. Pa. Feb.
2, 2005).

By putting his “character in issue,” the defendant would have allowed the prosecution to present otherwise inadmis-
sible, derogatory evidence. Id. at 18. First, he would have permitted the prosecution to present its own anti-character
witnesses. See Rule 404(a)(1); 1 West’s Pa. Prac., Evidence § 404-3 (2d ed. 2004) (“Another consequence of putting
character in issue is that the prosecution may call anti-character witnesses.”) Id. Second, while Alexander’s witness-
es would have been able to testify only about his reputation-by answering “what have you heard” questions-the pros-
ecution would have been able to ask about “specific instances” of noncriminal misconduct. Pa.R.E. Rule 405(a). Id.
Third, the prosecution would have been able to attack each witness’s foundation by asking its own “have you heard”
questions. See Commonwealth v. Fletcher, 861 A.2d 898, 915-16 (Pa.2004) Id. (“[A] character witness may be cross-
examined regarding his or her knowledge of particular acts of misconduct by the defendant to test the accuracy of his
or her testimony and the standard by which he or she measures reputation.”) (quoting Commonwealth v. Busanet, 817
A.2d 1060, 1069 (Pa.2002), cert. denied, 514 U.S. 1085 (2003)).

Alexander v. Shannon, 2005 WL 1213903 at 17 (E.D. Pa. Feb. 2, 2005).
Specifically, defense counsel testified at the Post-trial Motion’s hearing that any potential character witnesses could have been

impeached by the Commonwealth, perhaps by asking, inter alia, if the witness was aware of Appellant’s ten year affair with her
married boss, the son-in-law of the owner, or that she had lied to her mother, her brother and everyone she worked with at Mackin
Engineering as to the affair, and whether this information would affect the witnesses’ opinion as to Appellant’s reputation for hon-
esty in the community. Furthermore, any such witness could have been cross-examined regarding whether knowing that Appellant
admits to having used Mackin Engineering funds to pay $1,148,372.70 of her personal credit card debt would impact their opinion
as to her reputation for honesty. Likewise, any such witness could have opened the door for the Commonwealth to bring in elements
of the severed case involving Appellant receiving payments from a trust set up for Shirley Jordan, an elderly woman, by
Appellant’s brother who had Power of Attorney over Ms. Jordan. Counsel assessed the potential for character witnesses to do more
harm than good to Appellant’s case and so advised her. (PST 23) Counsel’s decision not to call character witnesses was not unrea-
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sonable and Appellant’s argument regarding ineffective assistance of counsel is without merit.
Lastly, Appellant asserts that the sentence imposed by this Court was manifestly excessive, unreasonable, and an abuse of dis-

cretion. Appellant alleges that the sentence was unreasonable because Appellant’s crimes did not involve violence, she had no
criminal history, she has diabetes, and she is a lifelong resident of the area who cares for her elderly mother.

Before addressing the alleged sentencing errors, this Court notes that Appellant must first establish that a substantial question
exists that the sentence imposed is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa.Super. 1995). The determination of whether a particular issue constitutes a “substantial question” can only
be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an
appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific pro-
vision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth
v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987).

Appellant essentially argues that her sentence is manifestly unjust because the Court failed to give appropriate weight to
numerous factors suggested by Appellant.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629
A.2d 1012 (1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge
goes to the weight accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427
Pa.Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant has not established a substantial question for
appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of par-
tiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different conclu-
sion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including the sentencing guidelines and the presentence
report, as well as the letters introduced into the record, the exhibits in the case and the testimony at the sentencing hearing. (ST
73) Regarding the pre-sentence report, the Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statu-
tory factors…. Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
In addition to the Pre-Sentence Report, this Court considered Appellant’s lack of acceptance of responsibility when sentencing

Appellant. (ST 74) Appellant engaged in a continuous period of conduct wherein she stole well over a million dollars from two sep-
arate employers in order to maintain an opulent lifestyle. Appellant placed herself in positions of trust with both companies, and
systematically abused that trust to her benefit and to the detriment of others, to whom she showed no remorse. Her ongoing actions
could have eventually destroyed two companies with over one hundred employees, innocent victims who would have had to find
new jobs or seek financial assistance from the state.

This Court sentenced Appellant to an aggregate of two to four years incarceration, with a RRRI minimum of eighteen months,
a sentence in the middle of the standard range of the Sentencing Guidelines. Sentences were imposed consecutively to reflect that
the crimes involved separate victims. The Court considered the protection of the community and the length and breadth of
Appellant’s criminal conduct, as well as her lack of remorse. Regarding her diabetes, this Court considered a letter from the
Pennsylvania Department of Correction offered by the Commonwealth indicating that the Department regularly cares for many
diabetic inmates. As a result, this Court determined that the Department could meet Appellant’s medical needs. The transcript
reflects that factors considered by this Court in sentencing Appellant were both relevant and appropriate. Considering the totality
of the circumstances, the sentence was not excessive or unreasonable.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Recidivism Risk Reduction Initiative, 42 Pa.C.S.A. § 9756(b.1).
2 Appellant filed a thirteen page Statement of Errors Complained of on Appeal in violation of Pa.R.A.P. Rule 1925(b)(4)(ii) and (iv),
which requires the Statement of Errors to be concise and not provide lengthy explanation as to any error.
3 Dr. Cherup referred to three separate financial entities: her surgical practice, Lori Cherup M.D.; the company that managed the
surgical center itself, Radiance Surgery Center; and a company she set up with her husband to finance the building, Kandabarow
Cherup Corporation. (TT 41-42)
4 Rob McCafferty, an IT consultant, testified that the accounting files were deleted from Appellant’s computer, which, per
Appellant’s request, was the only computer to contain the accounting information. (TT 161, 167)
5 McCafferty was able to recover the deleted check registers from Appellant’s computer. (TT 180)
6 In addition, numerous financial records from Mackin Engineering were recovered from Appellant’s residence. (TT 433)
7 Given Appellant’s subsequent Motion to join the cases, Appellant may have waived any objection under 404(b). In the alternative,
after this Court granted Appellant’s joinder motion, any 404(b) argument would be moot.
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8 This Court notes that it is the common practice of this Court to include such a colloquy, however the record does not reflect that
such a colloquy was recorded. While it is possible that such a colloquy was inadvertently omitted in this case, it is also possible
that it accidentally occurred in the absence of the court reporter as it cannot be done before the jury and thus would have occurred
during a break, or that it was done by a relief reporter called to take pleas in other matters during the jury’s lunch recess. Neither
the assistant district attorneys nor defense counsel raised to this Court any oversight regarding the normal character witness col-
loquy, nor did any member of the court’s staff note such an oversight. While this Court cannot say with absolute certainty that such
a colloquy did occur, as it is this Court’s standard practice to conduct one, such an omission would be both unusual and noticeable
by its absence.
9 Although both cases refer to a defendant’s right to testify, this Court notes that the right to call character witnesses is no less
important than the right to testify, and should be considered accordingly.

Commonwealth of Pennsylvania v.
Kevin Peretik

Criminal Appeal—Commonwealth Appeal—Suppression—No Reasonable Suspicion

No. CC 200817440. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 6, 2011.

OPINION
On October 15, 2008, the appellee, Kevin Charles Peretik, (hereinafter referred to as “Peretik”), was charged with two counts

of driving under the influence of alcohol or a controlled substance. Peretik filed a motion to suppress the physical evidence and
statements made Peretik at the time of his arrest on the basis that there was no basis for reasonable suspicion that a motor vehi-
cle violation had occurred, which would permit the stop and subsequent detention. A hearing was held on May 17, 2010, and fol-
lowing that hearing, this Court granted Peretik’s motion to suppress. The Commonwealth filed a timely appeal and filed a certifi-
cation pursuant to Commonwealth v. Dugger, 506 Pa. 537, 486 A.2d 382 (1985), that the granting the suppression motion
substantially handicapped or effectively terminated its ability to prosecute the defendant on the charges filed against him.

In its statement of matters complained of on appeal the Commonwealth has asserted that this Court erred in finding that Peretik
was unlawfully seized when the police were investigating the report of a domestic disturbance and that this Court erred in failing
to find that the arresting officer had reasonable suspicion to believe that Peretik was operating a motor vehicle while he was under
the influence of alcohol or a controlled substance, making him incapable of the safe operation of that vehicle.

Officer David Mitchell of the Hampton Township Police Department, testified that on October 4, 2008, he was responding to a
domestic disturbance call at 2524 Toner Avenue in Hampton Township. As Officer Mitchell approached the residence, he saw a
pickup back out of a grassy area adjacent to the house and stop on Toner Avenue and then backup into the grassy area adjacent to
the house. Officer Mitchell approached Peretik who was the driver of that pickup truck and told him that he was responding to a
domestic call at the residence. Peretik told him that there was no such problem. Officer Mitchell was asked what led him to gain
information that subsequently led to Peretik’s arrest and he stated: “It alerted me, yes, the way he was walking, the way he was
standing, the way he was speaking, and the odor an alcoholic beverage upon his person.” (Motion to Suppress Transcript, page 7,
lines 18-21).

In Commonwealth v. Henry, 943 A.2d 967, 969 (Pa. Super. 2008), the Superior Court set forth the standard to be used in review-
ing an order granting a motion to suppress as follows:

When reviewing an Order granting a motion to suppress we are required to determine whether the record supports
the suppression court’s factual findings and whether the legal conclusions drawn by the suppression court from those
findings are accurate. Commonwealth v. Mistler, 590 Pa. 390, 912 A.2d 1265, 1268 (2006), citing Commonwealth v.
Davis, 491 Pa. 363, 421 A.2d 179 (1980). In conducting our review, we may only examine the evidence introduced by
appellee along with any evidence introduced by the Commonwealth which remains uncontradicted. Id. at 1268–1269.
Our scope of review over the suppression court’s factual findings is limited in that if these findings are supported by
the record we are bound by them. Id. at 1269, citing Commonwealth v. Bomar, 573 Pa. 426, 826 A.2d 831, 842 (2003).
Our scope of review over the suppression court’s legal conclusions, however, is plenary. Id., citing Commonwealth v.
Nester, 551 Pa. 157, 709 A.2d 879, 881 (1998).

The only person to testify at the suppression hearing was Officer Mitchell and this Court, in reviewing that testimony, did not
believe that he had reasonable suspicion to believe that a motor vehicle violation had occurred so as to stop, detain and subsequent-
ly arrest Peretik for the charge of driving under the influence. In his direct testimony, Officer Mitchell testified that Peretik backed
his pickup truck onto Toner Road so that all four wheels were on Toner Road, whereas, during cross-examination, Officer Mitchell
also testified that he did not believe that the pickup truck moved more than two feet, stopped and then was backed onto the prop-
erty adjacent to the house where he was going to investigate the domestic disturbance.

The bigger problem with the testimony educed by the Commonwealth at the time of the suppression hearing was that there was
no indication which would support Peretik’s arrest for driving under the influence. Officer Mitchell testified that he was alerted to
that particular possibility by virtue of the way Peretik was walking, the way he was standing, the way he was speaking and the odor
of an alcoholic beverage on him. At no time did he ever describe the manner in which he was standing, the manner in which he
was walking, the manner in which he was speaking or the strength of the odor of an alcoholic beverage that was emanating from
Peretik. Officer Mitchell did not say whether the odor was slight, moderate or strong but, rather, he only stated that Peretik had an
odor of alcohol. Similarly, he did not describe the manner in which Peretik was standing nor whether he was swaying or having
difficulty maintaining his balance. With respect to the manner in which he was speaking, Officer Mitchell never indicated that he
was slurring his words, mumbling or having difficulty enunciating his speech. Officer Mitchell did not indicate what, if any, prob-
lems he was having walking, whether he was stumbling, falling over, unable to maintain his balance but, rather, only indicated that
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he observed him walking.
While Officer Mitchell may have lawfully been present at the scene to investigate the call of domestic disturbance, there was

no evidence presented at the time of the suppression hearing which this Court could reasonably and logically draw the conclu-
sion that Officer Mitchell had reasonable suspicion to suspect that Peretik might have committed the crime of driving under the
influence of alcohol or a controlled substance. The best that Officer Mitchell could say was that he was alerted to that possibili-
ty by the way Peretik was standing, the way he was walking, the way he was speaking and the odor of alcohol. Without further
description of those signs, this Court was unable to make an assessment as to whether or not Officer Mitchell’s suspicion that
Peretik was driving under the influence of alcohol or a controlled substance was reasonable. Accordingly, this Court granted
Peretik’s suppression motion.

Cashman, J.
Dated: July 6, 2011

Commonwealth of Pennsylvania v.
Edward D. Johnson

Criminal Appeal—Sufficiency—Possession/PWID—Resisting Arrest

No. CC 2006-07065. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—July 18, 2011.

OPINION
On December 7, 2009, the defendant, Edward D. Johnson, (“Johnson”), had a bench trial on the accusation that he possessed

heroin with the intent to distribute it to another person, he resisted arrest and possessing that same heroin for his own personal
use. The Commonwealth presented two witnesses. When it rested, the defense sought a judgment of acquittal. Trial Transcript, pg.
51-54.1 The motion was denied. Id., 54. Johnson then testified. He was the only defense witness. Closing arguments were held. The
Court found Johnson guilty of the three crimes he was facing. A presentence report was ordered. Sentencing was held on February
22, 2010. Sentencing Transcript, pg. 1-17.2 The mandatory minimum of 3 to 6 years was imposed at Count 1, possession with intent
to deliver (PWI), as was a consecutive ten years of probation. See, 18 Pa.C.S.A.7508(A)(7)(i). No further penalty was leveled at the
other two charges.

Two days after sentencing, Johnson sought relief through a post sentence motion. He attacked only the PWI conviction.
According to Johnson, the evidence was not sufficient to support the intent element of the PWI verdict. PSM, paragraph 5, (Feb.
24, 2010). On July 8, 2010, the post sentence motion was denied.

On August 9, 2010, through new counsel, a Notice of Appeal was filed.3 An order was issued on August 23, 2010, directing
Johnson’s Concise Statement be filed before November 1, 2010. After three extensions of time, Johnson’s Concise Statement was
filed March 4, 2011. Johnson identified two issues. These issue statements, however, are somewhat in conflict with the specificity
which follows. In his first issue, Johnson says the “verdict was against the weight of the evidence as the evidence presented at trial
was legally insufficient” to support the PWI verdict. Concise Statement, pg. 2 (March 4, 2011). His second issue says the “verdict
was against the weight of the evidence as the evidence presented at trial was legally insufficient” to support the resisting arrest
verdict. Concise Statement, pg. 5 (“[t]he finding of guilt was improper as the elements of the crime were not established”). The
Court will disregard Johnson’s use of the phrase “weight of the evidence” and treat both issues for what they are – challenges to
the evidence’s sufficiency.4

Both sufficiency challenges are properly before this Court. Pa.R.Crim.P. 606(A)(7) allows for a “challenge to the sufficiency of
the evidence” to be made for the first time on appeal. Commonwealth v. Gezovich, 7 A.3d 300,301 f.n.1(Pa. Super. 2010)(“[I]t is
established that a defendant can challenge the sufficiency of the evidence for the first time on appeal.”).

Possession With Intent To Deliver
Johnson was found guilty of possessing heroin with a corresponding intent to distribute it to another person. He claims the evi-

dence was insufficient. Concise Statement, pg 4 (March 4, 2011)(“[I]t was not established beyond a reasonable doubt that
Defendant possessed the heroin with the intent to distribute.”). The elements of possession with intent to deliver (PWI) are as fol-
lows: (1) the item is in fact a controlled substance; (2) the item was possessed by the defendant; (3) the defendant was aware of
the item’s presence; and (4) the defendant possessed the item with the specific intent to deliver the item to another. Pa. SSJI
(Criminal) 16.01., 2d Ed. (2006).

The Concise Statement does not delineate which of these elements is at issue. Review of the facts sharpens the pencil of con-
tention. Johnson was also charged with basic possession of heroin. That crime is not being litigated. Johnson admits those elements
have been satisfied. The elements of simple possession overlap with the elements of PWI set forth above. The overlap is element
#1, #2 and #3. They are not in dispute. Nevertheless, the government’s proof has satisfied these three elements. Det. Rosato was
walking about 15-20 feet behind Johnson on a February afternoon when he saw Johnson remove his hand from his pants pocket
and drop several objects. TT, 7, 12, 17. Rosato gets closer. He sees heroin sitting on the ground. He picks up 4 bundles. TT, 27. There
are 46 bags in all. TT, 16,17,27,28. The crime lab report identifies the items as heroin. TT, 16, 17. Johnson confirmed his posses-
sion and his awareness of the drugs. TT, 60 (Q: Did you drop those drugs on the ground? A: yes, ma’am. Q: So you admit that you
did possess those drugs? A: Yes, ma’am.”). This collection of evidence establishes that heroin is a controlled substance, Johnson
possessed the stuff and he was aware of its presence.

The remaining element – intent to deliver it to another person – is what Johnson complains about. His argument fails to per-
suade. Evidence of Johnson’s intent comes from two sources: the factual circumstances and expert opinion. The government elicit-
ed expert opinion from Det. Rosato. The facts central to his opinion that this particular sum of heroin was possessed with the intent
to deliver it to another person5 included the following: he did not appear under the influence of heroin, TT, 18; he did not have any
use paraphernalia on him such as a syringe or cooking spoon, Id.; he appeared in good health and did not show the tale-tale signs
of heroin use, TT, 18,19; he possessed almost a brick of heroin and very little money indicating that his selling had not yet begun,
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TT,22; this amount of heroin alone is unusual for a heroin user, Id; his experience is that it is rare to find even 10 bags on a user;
TT, 23; the location of the interaction was in an area that was a hub of heroin distribution and he was stopped on his way to the
open air marketplace, TT,25,33; and the lack of empty bags or “scrapes” is not consistent with a user, TT,26. From these facts and
filtered through Det. Rosato’s experience and training, an opinion was rendered that Johnson had the intent to deliver that heroin
to another person. There was a factual basis for the Court to believe this opinion and it did so.

Contributing to the Court’s believability of the government’s evidence is the partial lack of credibility Johnson engendered with
this Court on the issue of his intent. Johnson told this Court the heroin ended up on the ground because he missed his pocket as he
was putting the drugs in his pocket. TT, 73-74. To believe this assertion, the Court would have to disbelieve Det. Rosato’s testimo-
ny that from a distance of maybe 6 yards away he saw Johnson go into his pocket and remove the heroin. The Court choose to
believe Det. Rosato on this point.

Resisting Arrest
Johnson was also found guilty of resisting arrest. He claims the evidence was not sufficient to sustain this determination of guilt.

Concise Statement, pg. 5 (March 4, 2011). In particular, Johnson advances two predicates in support. First, he argues that the
“short length of time involved” “fails to meet the requirements of the statute”. Id. In addition, and perhaps in conjunction with the
aforementioned time dimension, Johnson says there was a “lack of any injury or intent to cause injury to the officers”. Id.

Neither of Johnson’s supporting points, viewed individually or in concert, dissuades the Court to change its mind. A person is
guilty of resisting arrest if he, “with the intent of preventing a public servant from effecting a lawful arrest or discharging other
duty, the person creates a substantial risk of bodily injury to the public servant or anyone else, or employs means justifying or
requiring substantial force to overcome the resistance.” 18 Pa. C.S.A. Section 5104.

The evidence presented satisfies this definition. Officers Shanahan and Freeman are approaching Johnson after having
received a signal from a fellow officer to arrest Johnson. They exit their car. Badges are displayed. Johnson is informed that he is
under arrest.6 Handcuffs are removed. Johnson’s arm is grabbed. He pulled away. A “good struggle” ensues. TT, 42. The struggle
continues for about 30 seconds. Eventually, Johnson is in custody, but not before, two other officers have to assist Officer Shanahan
in subduing Johnson. TT, 43, 50. Of some assistance to all three officers is a nearby guardrail that stands maybe 3 foot off the
ground. The officers used this guardrail to bend Johnson over it, thereby enabling them to get both of his hands behind his back
so that handcuffs could be secured on his wrists. TT, 50. Johnson refused to yield to a police officer’s legitimate exercise of author-
ity. In doing so, he knowingly engaged in a conflict with law enforcement that required substantial force to squelch. It took three
officers to get Johnson handcuffed. There was sufficient evidence presented to support the conviction for resisting arrest.

BY THE COURT:
/s/Williams, III, J.

1 The trial transcript was filed on August 6, 2010 and has a tracking number of T10-1591.
2 Sentencing transcript was filed on March 16, 2010 and has a tracking number of T10-0493.
3 Day 30 fell on Saturday, August 7th and, as a result, the August 9th filing is timely.
4 See generally, Commonwealth v. Widmer, 744 A.2d 745, 751-52 (Pa. 2000) (differentiating challenges to the sufficiency of the
evidence from those involving the weight of the evidence).
5 TT, 24-25 (Person with that number of stamp bags and limited amount of cash is “just beginning” his work day “as far as selling
that heroin to make a profit.”).
6 The lawfulness of the arrest is not being questioned. Commonwealth v. Jackson, 924 A.2d 618,620 (Pa. 2007), citing, Biagini, 655
A.2d 492,497 (Pa. 1995)(“[T]o be convicted of resisting arrest, the underlying arrest must be lawful.”).
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Kenneth Stubbs v.
Zoning Board of Adjustment of the City of Pittsburgh,

City of Pittsburgh
Zoning—Pre-existing Non-conforming Use—Abandonment—Objector’s Burden

No. SA 10-000081. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—February 1, 2011.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with Property

located at 6401 Dean Street in an RM-M (Multi-Unit Residential-Moderate Density) District in the Lincoln-Lemington neighbor-
hood of the City of Pittsburgh. The Property, owned by Appellant Kenneth Stubbs, contains a three-story structure that was used
as a convenience store until 1991 when the last first floor tenant died. Since then it has not been used. Mr. Stubbs seeks to operate
a neighborhood convenience store in the first floor. He intends to upgrade the equipment and renovate the interior and the store
front. Mr. Stubbs applied for an occupancy permit and a special exception under Section 921.02.A.4 (Change to Another
Nonconforming Use) of the City of Pittsburgh Zoning Code because retail stores are not permitted in RM-M districts. (Ex. 1) The
Board held a hearing on November 19, 2009. Three neighbors testified in opposition to the request, citing traffic, loitering and trash
concerns. The Board denied Mr. Stubbs’ request for a special exception. They concluded that that he failed to prove that the change
in use would not result in greater negative impacts. The Board also found that the use of the first floor of the Property as a store
had been abandoned. It is from that decision that Mr. Stubbs appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board erred in denying Mr. Stubbs’ request to continue using the Property as a convenience store. Mr. Stubbs testified
that there will be no significant increase in the intensity of the use. He explained that the first floor was used as a convenience
store from the mid-1960s until the early 1990s. He stated that equipment from the convenience store remains in the building. Mr.
Stubbs does not plan to expand the building but will upgrade the equipment and renovate the first floor. The Board determined
that Mr. Stubbs was changing the Property from one nonconforming use to another nonconforming use and denied his request
under § 921.02.A.4 of the Code. They found that the proposed use would result in greater negative impacts on nearby properties.
That Section states that “a nonconforming use may be changed to another nonconforming use, as a special exception, provided
that the new use shall be of the same general character or of a character that is more closely conforming than the existing, non-
conforming use…”.

The Board considered the number of parking spaces and traffic generation as two factors in determining whether the use is con-
forming. They explained that Mr. Stubbs does not plan to provide additional parking for the store. The Board also concluded that
traffic and littering problems will worsen if Mr. Stubbs is permitted to open the store. However, the first floor of the Property is
only 1,265 sq. feet and § 914.02 of the Code requires him to provide one space for each 500 sq. feet above the first 2,400 sq. feet.
Therefore, Mr. Stubbs is not required to provide any parking under the Code. As for the potential traffic generation, Objectors must
raise specific issues concerning the proposal’s detrimental effect on the community, and cannot meet their burden by merely spec-
ulating as to possible harm. Objectors must show “by a high degree of probability” that the use will substantially affect the health
and safety of the community. Manor Healthcare Corporation v. Lower Moreland Township Zoning Hearing Board, 590 A.2d 65, 70
(Pa. 1991). Mr. Stubbs’ neighbors speculated that there would be an increase in traffic and littering.

The Board also erred in finding that the nonconforming use was abandoned by Carolyn A. Schaupp, the previous Property
owner. Section 921.02.B.1 addresses the issue of abandonment and states:

Once abandoned, a nonconforming use shall not be reestablished or resumed. Any subsequent use or occupancy of the
structure or land site must conform with the regulations of the district in which it is located and all other applicable
requirements of this Code.

Section 921.02.13.2 states:

A nonconforming use shall be presumed abandoned when any one (1) of the following has occurred:

(a) A less intensive use has replaced the nonconforming use;

(b) Greater than twenty-four (24) percent of the building or structures has been removed through the applicable pro-
cedures for condemnation of unsafe structures or otherwise by operational law;

(c) The owner has physically changed the building or structures or its fixtures or equipment in such a way as to clear-
ly indicate a change in use or activity to something other than the nonconforming use; or

(d) The use has been discontinued, vacant or inactive for a continuous period of at least one (1) year, provided this
presumption may be rebutted upon showing, to the satisfaction of the Zoning Board of Adjustment, that the owner had
no intention to abandon. Where appropriate, the Zoning Board of Adjustment may require contemporaneous documen-
tation of previous use or intended use, such as leases or real estate advertisement, to rebut the presumption.

The test for whether nonconforming use property has been abandoned is stated in Latrobe Speedway, Inc. v. Zoning Hearing
Board of Unity Township, 720 A.2d 127, 129 (Pa. 1998). In that case, the Pennsylvania Supreme Court found that even though struc-
tures at the Latrobe Speedway had deteriorated, they were not demolished or removed. Further, the property was taxed and
assessed as a commercial property. These factors support the fact that the owner did not intend to abandon the nonconforming use.
Id. at 132. Similarly, in the instant case, Ms. Schaupp never attempted to reconfigure the storefront nor attempted to have the
Property reassessed from commercial to residential. Additionally, coolers, shelving and other items commonly used in stores
remained on the Property. Finally, Ms. Schaupp stated in an affidavit that she would have rented the storefront to an appropriate
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person. The objectors failed to provide evidence that Ms. Schaupp intended to abandon the nonconforming use. Therefore, the
Board incorrectly determined that the nonconforming use was abandoned.

Based upon the foregoing, the Board’s decision denying Mr. Stubbs’ request to continue to use the storefront as a convenience
store is reversed.

ORDER OF COURT
AND NOW, this 1st day of February, 2011, based upon the foregoing Opinion, the Board’s decision denying Mr. Stubbs’ request

to continue to use the storefront as a convenience store is reversed.

BY THE COURT:
/s/James, J.

Housing Authority of the City of Pittsburgh v.
Office of Open Records

Criminal Appeal—Right to Know—Burden of Proof—Indispensible Party

No. SA 10-1139. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—June 13, 2011.

OPINION
The Housing Authority of the City of Pittsburgh (“HACP”) has appealed to the Commonwealth Court of Pennsylvania from my

order that directs it to disclose the addresses and owner names of the Section 8 properties it administers. This Opinion provides
the reasons for that decision pursuant to Pennsylvania Rule of Appellate Procedure No. 1925(a).

In July of 2010 television station WTAE Reporter Paul Van Osdol requested, under the Right to Know Law, “…the addresses and
owner names for all Section 8 properties administered by the Housing Authority of the City of Pittsburgh.” Appellant’s
Supplemental Brief in Support of Statutory Appeal, Exhibit A. HACP sent Mr. Van Osdol a letter denying his request in August,
and Mr. Van Osdol promptly appealed the denial to the Pennsylvania Office of Open Records (“OOR”). Id., Exhibits B and C. OOR
issued a determination in September of 2010 that granted Mr. Van Osdol’s appeal and directed HACP to provide the requested
information within 30 days. Id., Exhibit E.

HACP then filed a Notice of Appeal/Petition for Review with this Court that named OOR as the Defendant1 but failed to name
Mr. Van Osdol as a party. No hearing was ever requested, hence there was no hearing held either with OOR or the Court of Common
Pleas. HACP’s Certificate of Service of the Notice of Appeal/Petition for Review does not indicate service on Mr. Van Osdol, and
neither he nor OOR attended a Court Conference on December 14, 2010. Therefore, only advocates of nondisclosure were present,
and the Conference was unproductive. I considered a brief filed by HACP, and I also considered the amicus curiae briefs of the
Fair Housing Partnership of Greater Pittsburgh, Neighborhood Legal Services Association, WTAE-TV and Paul Van Osdol. In addi-
tion, I considered HACP’s Reply to Brief of WTAE and Paul Van Osdol. On April 6, 2010, I made Findings of Fact and Conclusions
of Law that the OOR properly determined HACP must release the records. I also issued an Order dismissing HACP’s statutory
appeal because it did not name Mr. Van Osdol as a party. HACP timely filed a Notice of Appeal to the Commonwealth Court and a
Statement of Errors Complained of on Appeal.

HACP contends that the Right to Know Law, 65 P.S. §§67.101-67.3104 (“RTKL”), exempts the addresses of Section 8 properties
from access. Errors Complained of on Appeal, Article II, ¶No. 1. The RTKL exempts from access, a record or information:

(i) identifying an individual who applies for or receives social services; or

(ii) relating to the following:

(A) the type of social services received by an individual;

(B) an individual’s application to receive social services, including a record or information related to an agency deci-
sion to grant, deny, reduce or restrict benefits, including a quasi-judicial decision of the agency and the identity of a
caregiver or others who provide services to the individual; or

(C) eligibility to receive social services, including the individual’s income, assets, physical or mental health, age,
disability, family circumstances or record of abuse.

65 P.S. §67.708(b)(8).

The RTKL defines “social services” as:

Cash assistance and other welfare benefits, medical, mental and other health care services, drug and alcohol treatment,
adoption services, vocational services and training, occupational training, education services, counseling services, work-
ers’ compensation services and unemployment compensation services, foster care services, services for the elderly, serv-
ices for individuals with disabilities and services for victims of crimes and domestic violence.

65 P.S. §67.102.

HACP’s Housing Choice Voucher Program, also known as Section 8, helps low income families and individuals rent “decent,
safe and sanitary dwellings….” 42 U.S.C. §1437a(b)(1). Under this program, public housing agencies, including HACP, receive fed-
eral funds that are disbursed to pay a significant portion of a qualified tenant’s rent (typically the tenant pays ten percent of the
tenant’s income and HACP pays the balance of the rent). 42 U.S.C.§1437f(o)(2). HACP timely pays it’s share of rent to the private
owner/landlord after HACP inspects the dwelling to determine it meets certain housing quality standards. 42 U.S.C.§1437f(o)(8).
It is not disputed by Mr. Van Osdol that, under this program, qualified tenants do receive “social services,” as defined in the RTKL.



october 7 ,  2011 page 357

However, Mr. Van Osdol does not request the identification of the tenants receiving social services. Rather, he requests the names
of the owners and the addresses of the properties. The request, therefore, does not fall within the exemption for information that
would identify an individual receiving social services.

HACP argues that the requested information could be used to identify the recipients of social services. I presume one scenario
where this could occur involves Mr. Van Osdol going to an address furnished by HACP, asking a resident to identify himself or her-
self and the resident choosing whether or not to identify himself or herself.

“The burden of proving that a record of a Commonwealth agency or local agency is exempt from public access shall be on the
Commonwealth agency or local agency receiving a request by a preponderance of the evidence.” 65 P.S. §67.708(a). Because the
information requested by Mr. Van Osdol does not identify a recipient of social services and additional steps must be taken before
there is even a possibility to identify the recipient of social services, I find HACP has failed to meet its burden of proof. In addi-
tion, Commonwealth Court has described the RTKL as “remedial legislation designed to promote access to official government
information in order to prohibit secrets, scrutinize the actions of public officials, and make public officials accountable for their
actions….” Bowling v. Office of Open Records, 990 A.2d 813, 825 (Cmwlth. Ct. 2010). As a result, RTKL “…exemptions from disclo-
sure must be narrowly construed.” Id. Applying the exemption to prohibit disclosure of information that does not, by itself, iden-
tify a social services recipient, is not narrowly construing the exemption. The exemption for information that identifies a recipient
of social services, when narrowly construed, does not apply to the addresses and owner names for HACP Section 8 properties.

HACP next contends that revealing the addresses of Section 8 properties would violate “the constitutional Right to Privacy…”
of qualified tenants. Errors Complained of on Appeal, Article II, ¶ No. 1. This reason was not given by HACP in either its initial
response to Mr. Von Osdol denying his request or in its filing with the OOR. See Appellant’s Supplemental Brief in Support of
Statutory Appeal, Exhibits B and D. HACP is prohibited from altering its initial reasons for denial. Signature Information
Solutions, LLC v. Aston Township, 995 A.2d 510 (Cmwlth. Ct. 2010); Allegheny County Department of Administrative Services v. A
Second Chance, Inc., 13 A.3d 1025 at 1030-1031 (Cmwlth. Ct. 2011). Since HACP may not make this new argument, I need not
address it. Even if HACP were permitted to make the argument that disclosure violates the constitutional right to privacy, the
Pennsylvania Supreme Court previously ruled that the constitutional right to privacy does not extend to one’s home address.
Commonwealth v. Duncan, 572 Pa. 438, 817 A.2d 455 (2003).

HACP next contends that release of the addresses of Section 8 properties “…would discriminatorily impact women, minorities
and low-income households.” Statement of Errors Complained of on Appeal, Article I, p. 2; also see Article II, ¶ No. 1. As was the
situation with HACP’s right to privacy claim, discrimination was not given as a reason in HACP’s initial denial. See Appellant’s
Supplemental Brief in Support of Statutory Appeal, Exhibit B. Hence HACP may not make this new argument, and I need not
address the issue. If HACP were permitted to argue that releasing the information is discriminatory, the argument lacks merit.
HACP’s predictions that releasing the addresses will adversely effect women, minorities and low-income households is pure spec-
ulation. It also is possible that, consistent with the goals of the RTKL, these groups would instead benefit from the increase in
scrutiny. For example, disclosure of the use of “public funds-federal taxpayer dollars that are given to local housing authorities….”
(Appellant’s Supplemental Brief in Support of Statutory Appeal, Exhibit C, p.2) could pressure Owners and HACP to improve the
physical condition of dwellings in the program or reduce the rent. Therefore, HACP has failed to prove that release of the address-
es of Section 8 properties would have a discriminatory impact.

HACP’s next two arguments relate to my decision to dismiss its statutory appeal for failure to name Mr. Van Osdol a defendant.
HACP first argues that Pennsylvania Rule of Appellate Procedure No. 1513 makes OOR the appropriate defendant in the statuto-
ry appeal. See Statement of Errors Complained of on Appeal, Article II, ¶ Nos. 2 and 3. HACP clearly is mistaken as this Rule of
Appellate Procedure is inapplicable to proceedings in the Court of Common Pleas. Pa. R.A.P. No. 103, entitled “Scope of Rules,”
describes the Rules of Appellate Procedure as governing “practice and procedure in the Supreme Court, the Superior Court and
the Commonwealth Court….” Therefore, Rule No. 1513 does not govern the statutory appeal proceedings in the Court of Common
Pleas.2 The Pennsylvania Rules of Civil Procedure, which are applicable to most proceedings in the Court of Common Pleas, do not
apply to statutory appeals. Appeal of Borough of Churchill, 525 Pa. 80, 89, 575 A.2d 550, 554 (1990). Instead, statutory appeals prac-
tice in the Court of Common Pleas is governed by each County’s “local rules,” and in the absence of them, “each trial court has
been vested with the full authority of the court to make rules of practice for the proper disposition of cases before them….” Id. At
89, 575 A.2d at 554. Since no Allegheny County local rule governs statutory appeals, I was vested with the full authority to deter-
mine the appropriate parties.

My decision that HACP incorrectly named OOR a party comes from Commonwealth Court caselaw that is directly on point. In
East Stroudsburg University Foundation v. Office of Open Records, 995 A.2d 496 (2010), the Commonwealth Court ruled that,
because OOR is an independent adjudicator with no interest in the dispute, it lacks standing to participate as a party. 995 A.2d at
506-607. In Pennsylvania State Education Association v. Commonwealth, the Commonwealth Court explained:

In a request for records pursuant to the Right-to-Know Law, there are two parties: the requester and the agency
whose records are being requested. The Office of Open Records is the tribunal that resolves disputes between
requesters and agencies. The Office of Open Records itself, as a quasi-judicial tribunal, lacks any interest in the out-
come of its adjudications….

4.A.3d 1156, 1164 (Pa.Cmwlth. 2010). OOR’s determination in the subject dispute reinforced this concept, as it is captioned “In the
Matter of Paul Van Osdol, Complainant, v. City of Pittsburgh Housing Authority, Respondent.” Appellant’s Supplemental Brief in
Support of Statutory Appeal, Exhibit E. After HACP named OOR the only Defendant in the statutory appeal, OOR did not enter an
appearance or participate in the statutory appeal in any manner.

Since the only defendant named in the statutory appeal is not eligible to be a party, Plaintiff HACP is then the sole party to the
dispute. It is axiomatic that there be opposing parties for this Court to have jurisdiction over the subject matter of the dispute. In
addition, justice could not be done in the absence of Mr. Van Osdol, therefore he is “an indispensable party.” CRY, Inc. v. Mill
Service, Inc., 536 Pa. 462 at 469, 640 A.2d 372 at 375 (1994). The failure to join an indispensable party means the court lacks sub-
ject matter jurisdiction. HYK Construction Company v. Smithfield Township, 8 A.3d 1009 (Pa. Cmwlth. 2010). Since RTKL allows
no more than 30 days for the HACP to appeal OOR’s determination to the Court of Common Pleas (65 P.S. §67.1302(a)), this lack
of jurisdiction could not have been cured by HACP joining Mr. Van Osdol later. Accordingly, my decision to dismiss HACP’s statu-
tory appeal was appropriate.

HACP’s final contention is that I “erred in allowing WTAE3 to participate and raise new issues as an amicus curiae.” Statement
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of Errors Complained of on Appeal, Article II, ¶ No. 3. HACP premises this argument on Pennsylvania Rule of Appellate Procedure
No. 531. As mentioned above, the Rules of Appellate Procedure do not apply to statutory appeals in the Court of Common Pleas.
Even if Pa. R.A.P. No. 531 applies to this Court of Common Pleas statutory appeal, the Rule allows WTAE to participate as an ami-
cus curiae since “anyone interested” can participate as amicus curiae. Therefore, I made no error in allowing WTAE to partici-
pate as an amicus curiae.

HACP relies on Pennsylvania appellate court rulings that prohibit amicus curiae from raising issues that have not been pre-
served by the parties to argue I erred by allowing WTAE to argue for dismissal of the statutory appeal. See, eg., Lyons v. Workers’
Compensation Appeal Board (Pittsburgh Steelers Sports, Inc.), 803 A.2d 857, n. 1 (Pa. Commwlth. Ct. 2002) and Frank v. Peckich,
391 A.2d 624, n. 15 (Pa. Super. Ct. 1978). Pa. R.A. P. No. 531 (a) contains this same limitation (“Anyone interested in the questions
involved in any matter pending in an appellate court…may…file a brief amicus curiae in regard to those questions.”) However,
HACP’s statutory appeal was to the Court of Common Pleas where the Rules of Appellate Procedure do not apply. In any event,
the appellate court rule prohibiting amicus curiae from raising new issues presumes at least two adversarial parties participated
in the lower court proceeding. By not naming Paul Van Osdol or WTAE the defendant in the statutory appeal, HACP created this
situation where no adversarial party existed to raise lack of jurisdiction. As a means of obtaining the opposition’s position, I specif-
ically gave Mr. Van Osdol permission to make an amicus curiae filing. See December 15, 2010 Order of Court. Under such circum-
stances, Mr. Van Osdol, as amicus curiae, is permitted to argue for dismissal due to lack of jurisdiction. Inevitably, even if the issue
were not raised by Mr. Van Osdol, I would have sua sponte dismissed the statutory appeal for lack of jurisdiction. This also is per-
mitted since a court may sua sponte consider the issue of subject matter jurisdiction at any stage of the litigation. Alexander v.
Commonwealth of Pennsylvania, Dept. of Transp., 583 Pa. 592, 598, 880 A.2d 552, 556 (2005).

BY THE COURT:
/s/Hertzberg, J.

1 HACP designates itself “Appellant” and OOR “Appellee” in the statutory appeal, but I instead designate HACP “Plaintiff” and
OOR “Defendant” in this Opinion to avoid confusion with the designations ordinarily made in appellate proceedings before the
Commonwealth Court.
2 Even if Pa.R.A.P. No. 1513 were applicable, subparagraph (b) still requires that “[t]he government unit and any other indispen-
sable party shall be named as respondents…” Therefore, if the rule applied, HACP would have violated it by not naming an indis-
pensable party, Mr. Van Osdol. See discussion of indispensable party infra.
3 I assume HACP’s reference to WTAE includes its Reporter, Paul Van Osdol, as he was the only other party named in OOR’s
proceeding.

Commonwealth of Pennsylvania v.
Floyd Edwards

Criminal Appeal—Suppression—Terry Stop—Plain Feel—Consent to Search—Expert Testimony on Weight of Drugs

No. CC 200904012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—June 27, 2011.

OPINION
Defendant was charged at CC:200904012 at Count 1 with Persons Not to Possess a Firearm [18 Pa. C.S.A. §§6105(a)(1) and

6105(b)], at Count 2 with Possession with Intent to Deliver [35 P.S. §§780-113(a)(30) and 780-115(a)], and at Count 3 with Possession
[35 P.S. §§780-113(a)(16) and 780-113(b)] from an incident on February 27, 2009.
Counts       of Firearms Not to be Carried without a License were disposed of prior to trial.

This court held a hearing on Defendant’s Omnibus Pre-Trial Motion to Suppress Physical Evidence on December 21, 2009. The
motion was denied on April 15, 2009.

A jury trial was held before this court on November 3-4, 2010, after which the defendant was found Not Guilty of Persons Not
to Possess a Firearm and Guilty of Possession and Possession with Intent to Deliver. On November 19, 2010, the Commonwealth
filed a Notice of Intention to Invoke Mandatory Sentence. Defendant requested a Pre-Sentence Report, which was submitted on
January 21, 2011. Sentencing was held on January 27, 2011, at which time defendant was sentenced to 5 to 10 years incarceration
with a consecutive sentence of 5 years probation at Count 2 and no further penalty at Count 3. Defendant filed a timely appeal.

In his Statement of Matters Complained of on Appeal and Supplement to Matters Complained of on Appeal, defendant raises
four (4) issues, which will be addressed seriatim.

I. Whether the Court of Common Pleas erred and/or abused its discretion in denying Defendant’s Motion to Suppress
where: (a) Officers failed to articulate a legitimate concern that defendant posed a risk to their safety in order to justify
Terry frisk of Defendant’s person, and (b) the officers exceeded the lawful scope of such a frisk as the illegal nature of the
items seized from Defendant’s person was not readily apparent to officers by plain feel without removal thereof from
Defendant’s pockets or other compartments in his clothing/apparel worn on his person.

Defendant’s first issue challenges the trial court’s denial of defendant’s Motion to Suppress. Defendant challenges this ruling
on two grounds. Defendant first claims that police officers did not articulate a legitimate concern that defendant posed a risk to
officer safety in order to justify the Terry frisk of defendant’s person. Second, defendant asserts that police officers exceeded the
lawful scope of the Terry frisk.

When a defendant files a motion to suppress evidence, the burden is placed on the Commonwealth to establish by a preponder-
ance of the evidence that the challenged evidence is admissible. Commonwealth v. Lindblom, 854 A.2d 604, 605 (Pa. Super. Ct.
2004). Further, “[an appellate court’s] standard of review in addressing a challenge to a trial court’s denial of a suppression motion



october 7 ,  2011 page 359

is limited to determining whether the factual findings are supported by the record and whether the legal conclusions drawn from
those facts are correct.” Commonwealth v. Stevenson, 894 A.2d 759 (Pa. Super. Ct. 2006) (modifications in original).

Defendant first claims that police officers failed to present a legitimate concern for their own safety in order to justify a Terry
frisk and that the Commonwealth did not meet its burden of showing that the challenged evidence is admissible. A Terry frisk is
justified when a police officer can “point to particular facts from which he reasonably inferred that the individual was armed and
dangerous.” Commonwealth v. Hall, 735 A.2d 654, 659 (Pa. 1999) (quoting Sibron v. New York, 392 U.S. 40, 64 (1968)). The Superior
Court has held that reasonable cause for a Terry frisk may arise from an informant’s tip, especially where a non-anonymous
informant provides a detailed description of the defendant. Commonwealth v. Mears, 424 A.2d 533, 534-35 (Pa. Super. Ct. 1981).
The Superior Court in Mears further emphasized concerns over officer safety – upon receiving information that a defendant may
be armed – as supporting the validity of a Terry frisk. Id. at 535. Finally, the Supreme Court of the United States has limited anony-
mous tips as justification for a Terry frisk to circumstances under which the police can independently corroborate information pro-
vided by the informant. Alabama v. White, 496 U.S. 325, 331 (1990); see also Commonwealth v. Jackson, 698 A.2d 571, 574 (Pa.
1997) (Pennsylvania Supreme Court acceptance of White corroboration requirement).

This court, as fact-finder, concluded that the Commonwealth met its burden in showing that the Terry frisk of defendant was
justified. Officer Dobson credibly testified at the hearing on defendant’s Motion to Suppress Physical Evidence that both Maureen
and Katie Swigart – non-anonymous informants known by Officer Dobson prior to the incident – stated that defendant, identified
specifically by name, was known to carry a gun. (Suppression Hearing Transcript, hereinafter “SH”, p. 8-9). Officer Dobson was
able to independently corroborate this information through reports relating to an incident only two days prior in which defendant
was seen with a gun. (SH, p. 9). Both the tip and the evidence of a prior incident caused Officer Dobson to request police assis-
tance, and Officer Dobson himself credibly testified that defendant was asked to put his hands up for officer safety out of concern
that defendant may be armed. (SH, pp. 10, 13). Given the Commonwealth’s evidence, it is clear that Officer Dobson articulated
both a risk to officer safety posed by defendant as well as facts from which he inferred that risk. For these reasons, defendant’s
claim that officers failed to articulate a legitimate concern to justify the Terry frisk is without merit.

Defendant’s second argument in challenging this court’s denial of Defendant’s Motion to Suppress is that denial of the motion
was in error where the officers exceeded the lawful scope of the Terry frisk. The United States Supreme Court adopted an excep-
tion to the warrant requirement in which “a law enforcement officer who approaches a citizen in the course of an investigation may
conduct a pat-down search for weapons if the officer reasonably believes that the person is ‘armed and presently dangerous to the
officer or to others.’” Terry v. Ohio, 392 U.S. 1, 23-24 (1968).

In Minnesota v. Dickerson, the United States Supreme Court expanded the scope of the Terry frisk by adopting the “plain feel
doctrine.” 508 U.S. 366 (1993). Plain feel applies to validate a seizure of contraband other than a weapon where an officer is law-
fully in a position to detect it; its incriminating nature is immediately apparent from its tactile impression; and the officer has a
lawful right of access to the object. Commonwealth v. Zhahir, 751 A.2d 1153, 1158-59 (Pa. 2000). The phrase, “immediately appar-
ent,” requires that the officer “readily perceives, without further exploration or searching, that what he is feeling is contraband.”
Commonwealth v. Fink, 700 A.2d 447, 449 (Pa. Super. Ct. 1997).

During the evidentiary hearing conducted on December 21, 2009, Officer Brian Dobson credibly testified that the police had a
previous incident with defendant two days prior that involved defendant threatening another victim “with a gun.” (SH, p. 9). Based
on this prior knowledge, Officer Dobson searched the defendant because he was concerned that the defendant was armed. (SH, p.
13). During the pat down, Officer Dobson testified that he noticed “two bulges in his pants pockets.” (SH, p. 14). Using his experi-
ence as a police officer for 21 years, Officer Dobson believed that the first bulge “felt like a big wad of money” and the second
bulge felt like “suspected drugs.” (SH, pp. 14-15).

Officer Dobson was able to immediately detect the incriminating nature of both the $1,163 in cash and 126 stamped bags of
heroin, so the seizure of the contraband was proper pursuant to the “plain feel” doctrine, as it occurred during a permissible frisk
for weapons. Neither the Fourth Amendment of the United States Constitution or Article I, Section 8 of the Pennsylvania
Constitution “requires the exclusion of evidence obtained during the course of a valid plain feel seizure.” Zhahir, 751 A.2d at 1163.
Therefore, the motion to suppress was properly denied, as officers did not exceed the scope of the Terry frisk.

II. Whether there was insufficient evidence to support the conviction regarding contraband in the premises since
Defendant was merely present at the scene and there is insufficient evidence that he engaged in criminal activity.

In his second issue, defendant alleges that the conviction of the count of 35 Pa. Stat. Ann. §780-113 §§A30 lacks sufficient evi-
dence. The Superior Court has stated when reviewing a challenge to the sufficiency of the evidence, the standard to apply is
“whether viewing all the evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to
enable the fact-finder to find every element of the crime beyond a reasonable doubt.” Commonwealth v. Abed, 989 A.2d 23 (Pa.
Super. 2010) (citing Commonwealth v. Hutchinson, 947 A.2d 800 (Pa. Super. 2008)).

Furthermore, it is axiomatic that appellate courts must defer to the credibility determinations of the trial court as fact finder,
as the trial judge observes the witnesses’ demeanor first-hand. Commonwealth v. McCracken, 659 A.2d 541, 549 (Pa. 1995).

In pertinent part, the offense is defined as follows:

§780-113. Prohibited acts; penalties

(a) The following acts and the causing thereof within the Commonwealth are hereby prohibited:

(30) Except as authorized by this act, the manufacture, delivery, or possession with intent to manufacture or deliver,
a controlled substance by a person not registered under this act, or a practitioner not registered or licensed by the
appropriate State Board, or knowingly creating, delivering or possessing with intent to deliver, a counterfeit con-
trolled substance.

Pittsburgh Police Detective Fallert of the Narcotics Division credibly testified that based upon the 17.49 grams of heroin found
in 496 stamped bags and the $1,163 found on the defendant’s person, he definitely believed that the heroin was possessed with the
intent to deliver. (Jury Trial Transcript, hereinafter “TT”, pp. 190-91). Furthermore, Detective Fallert discredited the possibility
that the defendant was merely a drug user by testifying that users do not possess as much heroin and as much money as the defen-
dant had at the same time. (TT, p. 194).
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Based upon the credibility assessments made at the time of trial, this evidence is sufficient to support the defendant’s convic-
tion of the above-referenced offense.

III. The search of the room in which Defendant was located at the time the police arrived at the residence was unlawful
because Maureen Swigart lacked actual or apparent authority to give consent to search that room.

In his third issue, defendant claims that the search of the room in which defendant was located at the Swigarts’ residence was
illegal because Maureen Swigart did not have actual or apparent authority to consent to the search.

Courts recognize consent as an exception to the warrant requirement of search and seizure when a party consenting has “com-
mon authority” over the area police are attempting to search. Commonwealth v. Gutierrez, 750 A.2d 906, 909 (Pa. Super. Ct. 2000)
(citing United States v. Matlock, 415 U.S. 164, 171 n.7 (1974)). The common authority doctrine is based on “mutual use of the prop-
erty rather than a mere property interest.” Gutierrez, 750 A.2d at 910. In the arena of family relationships, common authority pro-
vides a family member with authority to consent to a search of the family’s home “unless one family member has manifested and
exhibited an intent to exclude others from certain areas of the home.” Commonwealth v. Gibbons, 549 A.2d 1296, 1301 (Pa. Super.
Ct. 1988). The Superior Court has held that, in cases concerning search and seizure in a “family setting”, there is a strong need for
“overt indications” that a family member expects privacy in a specific area of the family’s home. Commonwealth v. Lowery, 451
A.2d 245, 247 (Pa. Super. Ct. 1982). Additionally, status as an adult is irrelevant, as the determination of valid consent rests on the
common authority of the consenting party, not the age of the non-consenting party. Gibbons, 549 A.2d 1296 at 1301.

This court found that Maureen Swigart had actual authority to consent to a search of the room in which defendant was found,
that belonging to her daughter Shannon. Maureen Swigart credibly testified that Shannon Swigart did not pay rent to her parents,
the owners of the family home. (SH, pp. 35-36). The room Shannon stayed in was attached to the home – not completely separated
– and lacked a bathroom, characteristics of a mutually used property rather than one under Shannon’s exclusive control. (SH, pp.
34, 39). Mutual use of the home was further exhibited by Maureen’s testimony that she sometimes cleaned Shannon’s bedroom.
(SH, p. 38). Rather than indicate an intent to exclude others, Shannon’s actions in asking permission for defendant to stay in the
home as well as her response to her father’s request to remove defendant from the home suggest that she recognized the mutual
use of the family home. (SH, p. 35). The record is therefore devoid of any “overt indications” that Shannon Swigart expected pri-
vacy in the converted garage area of the family’s home, and credible testimony from Maureen Swigart suggests that common
authority was derived from mutual use of the property. For these reasons, defendant’s claim that Maureen Swigart lacked actual
authority to consent to a search of the room where defendant was found is meritless.

Defendant further claims that Maureen Swigart, in the absence of actual authority, also lacked apparent authority to consent
to the search of the room in which defendant was found. The Pennsylvania Supreme Court recognizes the apparent authority doc-
trine, which allows a warrantless search to be constitutionally conducted under consent from a third party. Commonwealth v.
Strader, 931 A.2d 630, 634 (Pa. Super. Ct. 2007). Such consent provided by a third party is valid when police reasonably believe
a third party has authority to consent. Specifically, the apparent authority exception turns on whether the facts available to police
at the moment would lead a person of reasonable caution to believe the consenting third party had authority over the premises.
Id. (citations omitted). In Strader, the Supreme Court of Pennsylvania found it persuasive that consent was obtained from a third
party located inside the location when the police arrived. Id. at 635. The court additionally emphasized the scope of the third party
consent – only permitting a search of a limited area for a fugitive – as lending a reasonable belief that the third party providing
consent had the authority to do so. Id. Regardless of the actual authority over the premises, the court stated, “the question is what
is apparent, not actual, and the reasonableness of the police belief in that apparent authority.” Id. This reasonableness is judged
“from an objective standard based on the totality of the circumstances.” Commonwealth v. Blair, 575 A.2d 593, 598 (Pa. Super.
Ct. 1990).

As fact-finder, this court concluded that Maureen Swigart possessed apparent authority to consent to a search of the room in
which defendant was found. Officer Dobson was aware that Maureen Swigart was the owner of the home wherein defendant was
found. (SH, p. 9). When Officer Dobson arrived at the home on the day of the incident, Maureen answered the door and permitted
Officer Dobson to enter the home, much like the third party in Strader. (SH, p. 9); Strader, 931 A.2d at 635. Maureen made it clear
that defendant had only been living in her home for a few days, a fact that would suggest that she was a permanent resident of the
home, and her desire to have defendant removed would have reinforced her apparent authority over the home. (SH, pp. 8, 19).
Finally, her agreement to a limited scope for the search, similar to the third party in Strader, would have led the police to reason-
ably believe that she had authority to consent to such a search. Strader, 931 A.2d at 635. Throughout the course of their interac-
tions, Officer Dobson was led to believe that Maureen had authority over the premises; therefore, the totality of the circumstances
show an objectively reasonable belief that Maureen had apparent authority to consent to the search. Defendant’s claim that
Maureen lacked apparent authority to provide consent is thus without merit.

IV. Whether the Court of Common Pleas erred in overruling Defendant’s objections and determining the expert extrapo-
lation method was appropriate for determining the weight of a controlled substance where the extrapolated estimate of
the controlled substance minimally exceeds the weight required to impose a mandatory sentence.

In his fourth issue, defendant claims that the court erred by allowing expert testimony and methods to be admitted, against
counsel’s objections, to determine the weight of the controlled substance found in possession of defendant. Defendant makes
this claim on the basis that the calculated weight only minimally exceeds the weight required to impose the minimum manda-
tory sentence.

The mandatory minimum sentence of five years sought by the Commonwealth is given by 18 Pa. C.S. §7508(a)(7)(ii), which pro-
vides in pertinent part:

§7508. Drug trafficking sentences and penalties.

(a) GENERAL RULE. — Notwithstanding any other provisions of this or any other act to the contrary, the following pro-
visions shall apply:

(7) A person who is convicted of violating section 13(a)(14), (30) or (37) of The Controlled Substance, Drug, Device and
Cosmetic Act where the controlled substance or a mixture containing it is heroin shall, upon conviction, be sentenced as
set forth in this paragraph:
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(ii) when the aggregate weight of the compound or mixture containing the heroin involved is at least 5.0 grams but less
than 50 grams…if at the time of sentencing the defendant has been convicted of another drug trafficking offense: a
mandatory minimum term of five years in prison….

18 Pa. C.S. §7508(a)(7)(ii). The Presentence Report filed on January 21, 2011, indicated that defendant had a prior conviction on a
drug trafficking offense, namely Possession With Intent to Deliver, at CC:200608627, which authorized the Commonwealth to seek
the five year mandatory sentence under 18 Pa. C.S. §7508. (Presentence Report, p. 3).

As discussed above with respect to defendant’s second issue, appellate courts must defer to the trial court’s witness credibility
determinations, as the trial judge observes the witness’s testimony and demeanor first-hand. McCracken, 659 A.2d at 549.

This court, as fact-finder, determined that the expert methods and testimony provided by the Commonwealth’s witness Mandy
Tinkey were credible. Tinkey credibly testified at trial as to the method used to calculate the weight of the drugs confiscated as
well as the weights themselves. (TT, pp. 160-74). In her testimony, Tinkey stated the weights of all of the samples tested by the
crime laboratory, confirming the Commonwealth’s alleged weight of 17.49 grams. (TT, p. 173). With a required weight of only 5
grams to invoke the mandatory sentence provided by 18 Pa. C.S. §7508, this amount more than minimally exceeds the requisite
amount. Tinkey credibly testified that the method used to calculate drug weights was adopted as policy following in-house research
that confirmed its accuracy. (TT, pp. 166-67). Upon questioning from the court, Tinkey confirmed that this procedure was adopted
from the protocols of the federal Drug Enforcement Agency and is accredited by the association of crime laboratory directors. (TT,
pp. 174-75). Even accepting a margin of error involved, Tinkey credibly testified that any such margin of error – as seen through
in-house research – would tend to favor defendants. (TT, p. 167). Because the court found both the expert’s testimony and meth-
ods to be credible, defendant’s claim that the court erred in allowing these methods to establish the weight of the drugs confiscat-
ed is without merit.

Based on the foregoing discussion, defendant’s claims have no merit.

June 27, 2011

Commonwealth of Pennsylvania v.
Terence Coulverson

Criminal Appeal—Sentencing—Merger—Sentencing Guidelines—Manifestly Excessive Maximum Sentence

No. CC 200911615, 200911116, 200912732, 200914986. In the Court of Common Pleas of Allegheny County, PA, Criminal Division.
Machen, J.—June 24, 2011.

OPINION
The defendant in this case, Terence Coulverson, was charged and convicted of eighteen separate offenses. Defendant was

charged at CC No. 200911616 at Count 1 with Rape (18 Pa.C.S. §3121); Count 2 with Involuntary Deviate Sexual Intercourse (18
Pa.C.S. §3123); Count 3 with Sexual Assault (18 Pa.C.S. §3124.1); Count 4 with Aggravated Indecent Assault (18 Pa.C.S. §3125);
Counts 5 and 6 with Indecent Assault (18 Pa.C.S. §3126); Count 7 with Robbery (18 Pa.C.S. §3701); Count 8 with Unlawful Restraint
(Pa.C.S. §2902); and Count 9 with Terroristic Threats (18 Pa.C.S. §2706). Defendant was also charged at CC No. 200911615 with
Count 1 of False Identification to Law Enforcement (18 Pa. C.S. §4914); at CC No. 200912732 at Counts 1 through 3 and Count 5
with Burglaries (18 Pa. C.S. §3502) and at Count 4 with Robbery, Bodily Injury (18 Pa.C.S. §3701); and additionally was charged at
CC No. 200914986 at Count 1 with Unlawful Taking or Disposition of Movable Property (18 Pa.C.S. §3921); Count 2 with Receiving
Stolen Property (18 Pa.C.S. §3925); and at Count 3 with Theft by Unlawful Taking, Disposition of Movable Property (18 Pa.C.S.
§3921).

On May 24, 2010, defendant entered a guilty plea on the above-mentioned complaints and the Commonwealth withdrew miscel-
laneous other charges. On August 11, 2010, defendant was sentenced to a total of 18-90 years of incarceration at CC No. 200911616
as follows: 5-20 years at Count 1, 5-20 years at Count 2, 4-10 years at Count 3, 2-20 years at Count 4, no further penalties were given
at Counts 5 & 6, 2-20 years at Count 7, and no further penalties at Counts 8 & 9, with all sentences running consecutively. Defendant
was also sentenced to 1-2 years concurrent at CC No. 200912732, and no further penalties were imposed at CC No. 200911615 or at
CC No. 200911486, but restitution was ordered. As a condition of his parole, defendant was ordered not to have contact with the
victim and any witnesses that had testified before the court.

On August 20, 2010, the Office of the Public Defender filed a Motion to Modify Sentence pursuant to Rule 720(B)(1)(a)(v) of the
Pennsylvania Rules of Criminal Procedure, which was denied by the trial court on December 20, 2010. Defendant filed this time-
ly appeal, claiming errors stemming from his conviction and sentencing. In his Statement of Errors, the defendant raised seven
issues, which will be addressed seriatim.

1. The Court imposed an illegal 4-10 year sentence of imprisonment on CC No. 200911616 Count 3 (Sexual Assault) due
to merger, and the aforementioned sentence should be vacated.

Defendant claims that the sentence on the sexual assault count should have merged, as he had pled guilty to the first count of
rape. The applicable Pennsylvania statute on merger reads: “No crimes shall merge for sentencing purposes unless the crimes
arise from a single criminal act and all of the statutory elements of one offense are included in the statutory elements of the other
offense. Where crimes merge for sentencing purposes, the court may sentence the defendant only on the higher graded offense.”
42 Pa.C.S. § 9765. In determining whether a single criminal act occurred, timing is not the threshold determination as it does not
matter whether there was a lapse in time between offenses; rather, “the answer turns on whether ‘the actor commits multiple crim-
inal acts beyond that which is necessary to establish the bare elements of the additional crime[.]’” Com. v. Robinson, 931 A.2d 15,
25 (Pa. Super. 2007) (quoting Com. v. Belsar, 676 A.2d 632 (Pa. Super. 1996)). For example, the Superior Court has previously held
that the touching of a victim’s breasts and the touching of her vagina are separate and distinct actions, and that the latter, “went
beyond what was necessary to complete the first crime…” Com. v. Robinson, 931 A.2d at 25.
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Rape is defined as, “A person commits a felony of the first degree when the person engages in sexual intercourse with a com-
plainant: (1) By forcible compulsion.” 18 Pa.C.S. § 3121. Sexual Assault (Count 3) is defined as: “Except as provided in section 3121
(relating to rape) or 3123 (relating to involuntary deviate sexual intercourse), a person commits a felony of the second degree when
that person engages in sexual intercourse or deviate sexual intercourse with a complainant without the complainant’s consent.” 18
Pa.C.S. § 3124.1. At the Sentencing Hearing, the Commonwealth brought the issue of merging these two crimes before the court.
[See Sentencing Hearing Transcript, hereinafter “ST”, p. 13; “it was sexual assault by her having to lie back while he performed
oral sex on her…”] The actions of forcible penile-vaginal intercourse committed by the defendant are distinct and separate from
those acts related to performing oral sex on the victim, and oral sex was not necessary for the defendant to complete the crime of
rape. Therefore, merger does not apply, and no error occurred in imposing separate sentences for Rape and Sexual Assault.

2. The Court imposed an illegal 2-20 year sentence of imprisonment on CC No. 200911616 Count 4 (Aggravated Indecent
Assault) due to merger, and that the aforementioned sentence should be vacated.

The crime of Aggravated Indecent Assault occurs when, “a person who engages in penetration, however slight, of the genitals
or anus of a complainant with a part of the person’s body for any purpose other than good faith medical, hygienic or law enforce-
ment procedures commits aggravated indecent assault if: (1) the person does so without the complainant’s consent; (2) the person
does so by forcible compulsion…” 18 Pa.C.S. § 3125. The Commonwealth asserted that the Aggravated Indecent Assault charge was
a separate and distinct incident from the prior count of rape: “It was a rape. It was an involuntary deviate sexual intercourse for
him forcing her to perform oral sex on him. It was a sexual assault by having her lie back while he performed oral sex on her. It
was an indecent assault because when – they found his DNA when he licked her breasts and sucked on them.” (ST, p. 13). As pre-
viously mentioned, crimes do not have to merge when there are differing, distinctive elements between the crimes. Here, the
Indecent Assault charge is a stand-alone crime, unconnected and unnecessary to the forcible rape committed by the defendant.
Given the nature of the assault on the victim and the fact that the defendant forced her to perform multiple overt sexual acts, it is
not unreasonable that defendant was charged for the separate offenses that he committed. Therefore, the trial court did not err in
refusing to merge Count 4 with Count 1.

3. The Court’s sentences on the aforementioned Counts 3 and 4 were illegal and must be set aside, irrespective of merg-
er, due to the greater legislative scheme and, “statutory provisions barring imposition of punishment for other lesser-level
sexual offenses committed during the same criminal episode.”

Though it is true that the charges against defendant on CC No. 200911616 all stem from the same criminal episode, they are all
separate enumerated offenses under the Pennsylvania Criminal Code. Some elements of the crimes do in fact overlap; however,
there were distinct reasons for convicting the defendant of each count. The Commonwealth presented facts at sentencing that the
defendant fondled the victim’s breasts, forced her to perform oral sex on him, and performed oral sex on the victim, in addition to
forcing sexual intercourse and penetrating her anus and vagina with his fingers (ST, p. 11-3). Defendant committed separate and
distinct sexual offenses against the victim other than the crime of rape, and admitted in his appeal that he committed the acts nec-
essary for the crimes of Sexual Assault and Aggravated Indecent Assault. The defendant’s claim that sentencing him to these less-
er crimes is in violation of the legislative scheme is without merit.

4. The Court abused its discretion by imposing enhanced maximum sentences for Counts 1-4 and Count 6 of the previous-
ly mentioned case.

Under Pennsylvania Code, the Appellate Court is allowed to review the sentence handed down by the trial court if one of the
following conditions exists:

(1) the sentencing court purported to sentence within the sentencing guidelines but applied the guidelines erroneously;

(2) the sentencing court sentenced within the sentencing guidelines but the case involves circumstances where the appli-
cation of the guidelines would be clearly unreasonable; or

(3) the sentencing court sentenced outside the sentencing guidelines and the sentence is unreasonable.

42 Pa.C.S. § 9781(c)

In evaluating whether a trial court has abused its discretion, the court will look to whether there was a misapplication of the
law, bias or partiality on behalf of the judge, on general unreasonableness in the decision proffered. Com. v. Hanson, 856 A.2d 1254,
1257 (Pa. Super. 2004). In evaluating these sentences, it is important to first look at the sentencing guidelines and basic sentenc-
ing matrix of 204 Pa. Code § 303.16. The standard sentence for Count 1 (Rape) is 48-66 months, and defendant was sentenced to 5
years, or 60 months, with up to twenty years of incarceration. As such, the minimum sentence imposed was within the standard
guideline range for the offense. Additionally, the minimum sentences imposed on counts 2, 3, 4, and 7 were within the applicable
standard ranges. It has previously been held that no abuse of discretion exists when the trial court follows the sentencing guide-
lines of the Pennsylvania Code. “While we should perhaps have taken greater comfort in a more detailed statement of reasons
underlying the sentences imposed, including those aspects of the Presentence Investigation Report upon which the court relied,
we cannot say that the court failed in its obligation…[r]ather, it appears to us that the sentencing court considered and applied the
guidelines of the Code and we are thus unable to say on this record that the court manifestly abused its discretion.” Com. v. Rooney,
442 A.2d 773, 777 (Pa. Super. 1982). As such, the trial court sentenced defendant within the guidelines and did not apply them erro-
neously, meeting the requirements of subsections (1) and (3) of §9781(c).

Furthermore, this is not the type of case in which the respective sentencing guidelines were unreasonable. At the Sentencing
Hearing, the trial court not only heard from the defense in regards to potential mitigating factors, but also heard impact statements
from the victim in addition to the particulars listed in the Pre-Sentence Report. “Our Supreme Court has determined that where
the trial court is informed by a pre-sentence report, it is presumed that the court is aware of all appropriate sentencing factors and
considerations, and that where the court has been so informed, its discretion should not be disturbed.” Com. v. Ventura, 975 A.2d
1128, 1135 (2009) (citing Com. v. Devers, 546 A.2d 12 (1988)). Therefore, based on the testimony given and the facts articulated in
the pre-sentence report, the trial court did not abuse its discretion, nor act unreasonably, in sentencing defendant to a minimum
sentence within the standard range of the Pennsylvania Sentencing Guidelines.
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5. The Court abused its discretion by sentencing defendant to a “manifestly-excessive and unconstitutionally cruel 90-year
aggregate maximum sentence.”

Defendant has proposed that the trial court failed to consider all relevant factors of his background and did not list a compelling
enough reason for sentencing him to a maximum sentence. The Superior Court has previously held that an appellant’s sentence
may only be vacated, “if the trial court abused its discretion by imposing a sentence that is manifestly unreasonable. We find an
abuse of discretion when the sentencing court fails to give “careful consideration to all relevant factors in sentencing [appellant].”
Com. v. Parlante, 823 A.2d 927, 930 (Pa. Super. 2003) (referencing Com. v. Sierra, 752 A.2d 910 (Pa. Super. 2000)).

Though defendant has listed a number of mitigating factors in favor of a reduction of defendant’s sentence, there were a num-
ber of aggravating factors that were also considered. The nature of the offense committed against the victim allows for sentencing
in the aggravated range. “This was an emotional attack…defendant himself referenced the victim’s husband when he was raping
her, when he was forcing her to perform oral sex on him….” (ST, p. 12). The court considered not only the victim’s impact state-
ment given in the Presentence Report, but also heard testimony from the victim’s husband and friends of the couple in regards to
how the events of that day have greatly impacted the victim and her daily life. Prior to sentencing, the court commented that, “the
destruction you’ve caused to Miss Throckmorton, her family, her friends, your family, your friends, the future generations of all
those people will last forever.” (ST, p. 38-9). Both the court, in denial of the post-sentence motion, and the Assistant District
Attorney in his assessment at the sentencing hearing, have described the crimes against the victim as “one of the most heinous
crimes” and “as emotional of an attack as I’ve ever seen.” (ST, p. 12-3) (Post-Sentence Motion Transcript, hereinafter knows as
“PST”, p. 8). As such, the defendant was sentenced to the aggregate maximum sentence of 18-90 years on CC No. 200911616. This
sentence fits within the standard range sentences for the crimes, with the minimum sentence fitting within the standard range.

6. The Court imposed an illegal 20-year maximum sentence on Count 4 (Aggravated Indecent Assault).

As to this issue, the defendant is correct. The maximum sentence for this offense is 120 months and the court made an error
when it sentenced the defendant to 240 month as a maximum. The trial court would ask that the matter be remanded for re-sen-
tencing on Count 4 at which time the sentence for this count will be modified to a sentence of 2-10 years incarceration.

7. The Court imposed an illegal condition of parole by ordering the defendant to avoid contact with the victim and those
that testified against him.

Though there is no specific provision of the Pennsylvania Code that permits a trial court to order a no-contact rule, the legali-
ty of such an order can easily be implied by looking at other statutes. The legislature has given trial courts much deference in their
sentencing efforts. Under Pa.C.S. §9754 which governs probation, a trial court is allowed to compel a defendant to complete cer-
tain actions as a requirement of his or her probation. Specifically, the court can control the manner in which the person gains
employment, restrict and refrain and individual from engaging in certain activities, force the individual to undergo treatment and
pay restitution, etc. Pa.C.S. § 754(c). Given that the trial court is allowed to make a defendant’s probation contingent on a wide
range of conditions, it makes sense that a trial court would also be able to set restrictions on a defendant’s parole. It does not seem
to be exceedingly unreasonable that a trial court would order a no-contact rule as part of a defendant’s parole conditions, especial-
ly given the violent nature and vast number of charges against the defendant in this matter.

“[W]e [previously] specified that when imposing a sentence, the trial court must consider various factors, including ‘the pro-
tection of the public, gravity of offense in relation to impact on victim and community, and rehabilitative needs of defendant,’ and
that the sentencing court must impose a sentence that is appropriate in light of the individualized facts of the underlying incident.”
Com. v. Hanson, 856 A.2d 1254, 1259 (Pa. Super. 2004) (citing Com. v. Walls, 846 A.2d 152 (Pa. Super. 2004). Here, the individual-
ized factors, including the conduct of the defendant, necessitated the no-contact order issued by the trial court. According to the
pre-sentence report, the defendant had been in contact with three of the victims of his crimes since his arrest. (Presentence Report,
p. 9). Additionally, as previously mentioned, the defendant was charged under 18 Pa.C.S. §2706 with making terroristic threats to
his victim. In ordering the no-contact rule, the trial court was attempting to shield the victims of this case from additional harm,
and wasn’t imposing such an order arbitrarily or without good cause. Therefore, the no-contact rule of defendant’s parole was not
illegal, but rather in line with the overarching criminal justice and public policy goals of protecting victims of crime.

Based upon the facts enumerated above, this appeal lacks merit, with the exception of Issue #6 which this court requests be
remanded for resentencing at Count 4 only.

June 24, 2011

Commonwealth of Pennsylvania v.
Gordon E. Madden

Criminal Appeal—Commonwealth Appeal—Suppression—Warrant Requirements—CI Not Reliable—No Police Corroboration

No. CC 200815334. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—June 29, 2011.

OPINION
Defendant was charged at CC:200815334 at Count 1 with Possession with Intent to Deliver a Controlled Substance [35 P.S. §780-

113(a)(30)], at Counts 2 and 3 with Possession of Controlled Substance [35 P.S. §780-113(a)(16)], and at Count 4 with Possession of
Drug Paraphernalia [35 P.S. §780-113(a)(32)]. Defendant filed an Omnibus Pre-Trial Motion to Suppress Physical Evidence on
August 3, 2009, relating to evidence seized from defendant’s residence pursuant to a search warrant issued by Magisterial District
Judge Ross Cioppa on October 2, 2008. Defendant’s motion also included a Motion to Reveal Identity of Confidential Informant.
This court held a hearing on Defendant’s Omnibus Pre-Trial Motion on November 16, 2011. The Motion to Suppress and Motion to
Reveal Identity of Confidential Informant were granted on March 9, 2011. The Commonwealth filed a Notice of Appeal on March
28, 2011; however, the court’s grant of Defendant’s Motion to Reveal Identity of Confidential Informant was vacated on April 4,
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2011, and a new Order was entered. The Order filed on April 4, 2011, maintained the court’s grant of Defendant’s Motion to
Suppress, however, removed the portion in which the court ordered disclosure of the Confidential Informant’s information. The
Commonwealth subsequently filed a Statement of Errors Complained of on Appeal on April 11, 2011, with the Commonwealth’s
second issue having been rendered moot upon this court’s vacating its grant of Defendant’s Motion to Reveal Identity of
Confidential Informant. As a result, this Opinion will only address the Commonwealth’s first issue.

In its Statement of Errors Complained of on Appeal, the Commonwealth claims that this court erred in granting Defendant’s
Motion to Suppress Physical Evidence, asserting that the court failed to apply a totality of the circumstances analysis and failed to
give proper deference to the issuing authority with regard to the search warrant to search defendant’s residence.

“When the Commonwealth appeals from a suppression order, we follow a clearly defined standard of review. The suppression
court’s findings of fact bind an appellate court if the record supports those findings.” Commonwealth v. Dukeman, 917 A.2d 338,
341 (Pa. Super. Ct. 2007).

This court may review the issuance of a search warrant by a magistrate judge to the extent that “the magistrate had a substan-
tial basis for concluding that probable cause existed.” Commonwealth v. Gray, 503 A.2d 921, 925 (Pa. 1985) (quoting Jones v. United
States, 362 U.S. 257, 271 (1960)). In issuing a constitutionally valid search warrant, the issuing authority must find that probable
cause exists at the time the warrant is issued. Commonwealth v. Stamps, 427 A.2d 141, 143 (Pa. 1980). The Pennsylvania Supreme
Court adopted the “totality of the circumstances” analysis for probable cause in Gray, stating that “[t]he task of the issuing mag-
istrate is simply to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before
him…there is a fair probability that contraband or evidence of a crime will be found in a particular place.” Gray, 503 A.2d at 925
(quoting Jones v. United States, 362 U.S. 257, 271 (1960)). Such a determination of probable cause “must be based on facts
described within the four corners of the supporting affidavit,” placing an emphasis on only what is contained within the actual doc-
ument. Commonwealth v. Way, 492 A.2d 1151, 1154 (Pa. Super. Ct. 1985).

Warrants based primarily on an informant’s tip must demonstrate the informant’s reliability through “objective facts that would
enable any court to conclude that the informant was reliable.” Commonwealth v. Smith, 784 A.2d 182, 187 (Pa. Super. Ct. 2001). A
magistrate evaluating the objective reliability of an informant…

…must consider four factors in determining the credibility of an unidentified informant and the reliability of his infor-
mation: (1) Did the informant give prior reliable information? (2) Was the informant’s story corroborated by another
source? (3) Were the informant’s statements a declaration against interest? (4) Does the defendant’s reputation support
the informant’s tip?

Commonwealth v. Gindlesperger, 706 A.2d 1216, 1225 (Pa. Super. Ct. 1997). An informant’s tip must also “provide information
that demonstrates ‘inside information’ a special familiarity with the defendant’s affairs.” Smith, 784 A.2d at 187 (citations omit-
ted). When an affidavit fails to demonstrate an informant’s reliability, a warrant may still be constitutionally issued if “the facts
and circumstances surrounding the tip…provide sufficient indicia of reliability to support a finding of probable cause.” Id. (cita-
tions omitted).

This court, in granting Defendant’s Motion to Suppress, found that the totality of the circumstances did not provide a substan-
tial basis to the Magisterial District Judge for finding probable cause.

The information contained within the Affidavit of Probable Cause fails to establish the confidential informant’s reliability as to
the presence of contraband within defendant’s residence. Statements made by the informant contained in the Affidavit of Probable
Cause do not show a “special familiarity” with defendant’s “affairs,” instead relating only facts regarding defendant’s past behav-
ior with relation to the informant as well as facts easily ascertained by the public. (Affidavit of Probable Cause, hereinafter “Aff.”,
pp. 3-5). An informant’s knowledge of defendant’s actions in the past – previous dealings with the informant, prior arrests – and
other details easily available to the general public – such as defendant’s address – fall short of showing a “special familiarity with
the defendant’s affairs.” See Alabama v. White, 496 U.S. 325, 331 (1990). The Affidavit of Probable Cause additionally makes no
reference to any prior reliable information from this specific informant. (Aff., pp. 3-5); see Gindlesperger, 706 A.2d at 1226
(“However, in the instant case, the affidavit…also stated that the informant’s prior information ‘will lead’ to arrests, rather than
stating the customary ‘has in the past resulted in’ arrests or convictions.”).

While the court in Gindelsperger indicated that all four criteria – discussed supra – need not be met, a finding of informant reli-
ability by the magistrate judge is still overcome by the lack of detail provided by the informant to suggest a “fair probability that
contraband or evidence of a crime will be found in a particular place,” in this case defendant’s home. Gray, 503 A.2d at 925;
Gindlesperger, 706 A.2d at 1225. The informant does not provide specific details as to the quantity of drugs defendant is known to
possess or information as to the location where defendant typically keeps the alleged drugs. (Aff., pp. 3-5). Details provided con-
cerning the informant’s controlled purchases from defendant are sparse and do not provide a “fair probability” that defendant pos-
sessed any amount of illegal drugs within his actual residence; the informant states only that the controlled purchases occurred
with defendant at defendant’s residence, not within the residence itself. (Aff., pp. 3-4). The informant was not without the ability
to make the presence of drugs within the home known, however, as the Affidavit of Probable Cause makes specific mention of
firearms and dogs within the residence yet contains no such specific mentions of drugs within the home. (Aff., p. 4). Because the
Affidavit of Probable Cause lacks both references to the confidential informant’s reliability and sufficient details to indicate that
defendant possessed drugs inside his residence, this court was correct in finding a lack of probable cause for the search warrant
issued by the Magisterial District Judge.

Further, the Affidavit of Probable Cause fails to articulate “facts and circumstances” beyond the information provided by the
informant from which the magistrate judge could have found probable cause to issue a warrant to search defendant’s residence.
Smith, 784 A.2d at 187. “[I]ndependent corroboration by the police” may provide information from which a court can assess an
informant’s reliability. Commonwealth v. White, 20 Pa. D. & C. 208, 213 (Pa. Com. Pl. 1992). In the instant case, the information
provided by the police as independent corroboration is insufficient to suggest that contraband would be present inside defendant’s
home. While Officer Probola of the Forest Hills Police Department stated that police conducted surveillance on defendant’s resi-
dence over a period of 12 months prior to the issuance of the search warrant, he fails to state that any illegal activity took place at
defendant’s home. (Aff., p. 5). Complaints of “stop and go traffic” and the presence of “known drug users” are the only indication
of illegal activity found within the actual Affidavit of Probable Cause and cannot alone support a search of the defendant’s resi-
dence. (Aff., p. 5); see Way, 492 A.2d at 1154 (“Probable cause to believe that a man has committed a crime does not necessarily
give rise to probable cause to search his home.”). The Affidavit of Probable Cause is therefore devoid of sufficient police corrob-
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oration as to the likely presence of contraband within defendant’s residence.
Based upon the foregoing discussion, the Affidavit of Probable Cause upon which the search warrant was issued fails to show

probable cause for a search of defendant’s residence based on a totality of the circumstances. As such, there was no substantial
basis for the Magisterial District Judge’s finding of probable cause, and this court thus properly granted defendant’s Motion to
Suppress.

June 29, 2011

Commonwealth of Pennsylvania v.
Dorian Kyere Carter

Criminal Appeal—Decertification—Suppression—Suggestive Identification

No. CC 200510745, 200513191, 200513192. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, J.—June 30, 2011.

OPINION OF THE COURT
The defendant, Dorian Kyere Carter, was charged, at CC No. 200510745, with one count of Robbery of a Motor Vehicle, one

Count of Robbery, one Count of Terroristic Threats and one Count of Criminal Conspiracy. At CC No. 200513192, the defendant was
charged with two Counts of Robbery and one Count of Criminal Conspiracy. At CC No. 200513191, the defendant was charged with
one Count of Robbery, one Count of Criminal Conspiracy and one Count of Criminal Homicide. Following a non-jury trial, the
defendant was adjudged guilty of Third Degree Murder as well as of Robbery and Criminal Conspiracy at CC No. 200513191. At
CC No. 200501392, he was adjudged guilty of both Counts of Robbery and one Count of Criminal Conspiracy. At CC No. 200510745,
the defendant was adjudged guilty of Robbery of a Motor Vehicle, Robbery and Criminal Conspiracy. He was adjudged Not Guilty
of Terroristic Threats. On September 5, 2006, he was sentenced to not less than twenty (20) nor more than forty (40) years at the
Homicide count. He was also sentenced to not less than five (5) nor more than ten (10) on the Robbery count at the same criminal
information. A concurrent sentence of five (5) to ten (10) was also imposed at the Criminal Conspiracy count. The sentences on
Robbery and Criminal Conspiracy were concurrent with one another but consecutive to the Third Degree Murder sentence. At CC
200513192, the defendant was sentenced to not less than five (5) nor more than ten (10) at each of the three (3) counts in this infor-
mation. These sentences were imposed consecutive to one another but concurrent with the sentences imposed at the previous crim-
inal information. Finally, at CC No. 200510745, the defendant was sentenced to not less than five (5) nor more than ten (10) at each
of the Robbery counts and not less than five (5) nor more than ten (10) at the Criminal Conspiracy counts. The sentences were
ordered to run consecutive to one another but concurrent with the other sentences imposed. The aggregate sentence imposed on
this defendant was not less than twenty-five (25) nor more than fifty (50) years.

Defendant filed a timely Post-Sentence Motion which was denied by this Court. A timely Notice of Appeal was filed. This Court
directed that the defendant file a Concise Statement of Matters Complained of on Appeal. A Concise Statement was filed on April
18, 2007, beyond the date set by this Court for the filing. In that Concise Statement, defendant complained of the following errors
by the Trial Court:

1. That the Trial Court abused its discretion in failing to issue an Order granting the defendant’s request for an extension
of time to file a concise statement;

2. That the defendant was denied due process when the Trial Court failed to issue an Order granting the Request for
Extension of Time to file a Concise Statement;

3. That the evidence was not sufficient to support the conviction of Third Degree Murder;

4. That the Trial Court erred in denying the Motion to Sever;

5. That the sentencing Court abused its discretion in sentencing the defendant; and

6. That appellant was denied due process as to the sentencing claim when appellant requested but did not receive sen-
tencing transcripts.

On appeal, the Superior Court affirmed the judgment of sentence but found that the defendant had waived all of the claims iden-
tified in his Concise Statement by his failure to file a timely Concise Statement of Matters Complained of on Appeal.

The defendant filed a Pro-Se PCRA Petition on October 20, 2008. Counsel was appointed and an amended Post Conviction Relief
Act Petition was filed on April 14, 2009. The Commonwealth answered the Petition on May 12, 2009 and, by Order dated May 20,
2009, the Court granted the defendant’s Post Conviction Relief Act Petition by granting the defendant credit for time served and
by reinstating the defendant’s right to file Post Sentence Motions. Pursuant to that Order, a Post Sentence Motion was filed on May
27, 2009 in which the defendant raised the following claims:

1. The evidence was not sufficient as to its conviction as the evidence established that the defendant was merely present
at the scene of the commission of the offense;

2. The evidence was not sufficient as to the conviction of third degree murder because the shooting of the victim by a co-defen-
dant was not in furtherance of the conspiracy and/or the defendant was not an accomplice with respect to that shooting;

3. The verdict was against the weight of the evidence in that the evidence only showed that the defendant was present
and the testimony of the cooperating witness, Chas White, was unbelievable and untruthful;

4. The Court erred in failing to grant the Motion to transfer the case to juvenile court;

5. The Court erred in failing to suppress to grant the Motion to suppress evidence;
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6. The Court erred and/or abused its discretion in denying the Motion to sever the defendant’s case from that of the co-
defendants;

7. The defendant’s aggregate sentence was harsh and unreasonable under the circumstances;

8. The Court abused its discretion by failing to give reasons for a sentence that exceeded the standard range of the guide-
lines with respect to the sentences imposed at CC 200501392 and 200510745; and

9. The Court abused its discretion in giving it adequate reasons for exceeding the guidelines for the sentences imposed
at 200501392 and 200510745.

By Order dated June 22, 2009, the Post Sentence Motion was denied. No appeal was filed.

Thereafter, on October 20, 2009, counsel filed an Amended Petition for Post Conviction Collateral Relief claiming that the Order
denying the defendant’s Post Sentence Motions had not been served upon either the defendant or defense counsel. The defendant
sought reinstatement of his right to direct appeal. In its answer, the Commonwealth conceded that the defendant’s appellate rights
should be reinstated. Because the defendant had filed contemporaneously with the Petition for Post Conviction Collateral Relief a
Notice of Appeal of the Superior Court, this Court did not immediately reinstate the defendant’s direct appeal rights as it appeared
that an appeal was pending. That appeal, however, was quashed as being premature. This Court then reinstated the defendant’s
right to file a direct appeal from the denial of his Post Sentence Motions. The defendant was directed to file a Concise Statement
of Matters Complained of on Appeal and he did so, raising the same nine claims that were raised in the Post Sentence Motion as
well as an additional claim that he was entitled to a reinstatement of his right to file an appeal. Obviously, as his appeal rights were
reinstated, that additional claim was moot.

This Court would point out that several of the claims raised in the Post Sentence Motions were addressed in the Court’s June 7,
2007 Opinion. The Court addressed the defendant’s challenge to the sufficiency of the evidence as to third degree murder, his chal-
lenge to the denial of the Motion to sever his case from that of his co-defendants, and the challenges to the sentence imposed. As
those claims have been adequately addressed in that Opinion, this Court will not revisit those issues in this Opinion, but will call
the Superior Court’s attention to the discussion of those issues in the earlier Opinion.

The defendant’s first claim is that the Court erred in failing to grant a Motion to transfer this case to Juvenile Court. The defen-
dant was born on March 16, 1988. On the date these offenses were committed in August of 2004, he was 16 1/2 years old. When the
criminal information was filed in this matter, he was 17 1/2 years old and when the matter proceeded to trial, the defendant was
18 years of age.

The defendant contends that the Court erred in denying his request that the charges against him be transferred for adjudica-
tion in Juvenile Court. This Court correctly concluded that the defendant failed to meet his burden of demonstrating that the trans-
fer was warranted. When an individual is under 18 years of age, but older than 15, and is charged with murder, the matter is ini-
tially filed in the Criminal Court. The Juvenile Act requires Juvenile Courts to handle proceedings in which a child is allegedly
delinquent, but specifically excludes from the definition of “delinquent act,” the crime of murder. 42 Pa. C.S.A. § 6302. A child
charged as an adult pursuant to this section may petition the Court to have the matter transferred for adjudication in Juvenile
Court, but the child bears the burden of establishing, by preponderance of the evidence, that such transfer will serve the public
interest. In determining whether that burden is met, a Court is directed to consider the factors set forth in 42 Pa. C.S.A. §
6355(a)(4)(iii) (relating to the transfer to criminal proceedings). This section requires that the Court consider the following factors
in accessing whether the child has met that burden:

(a) The impact of the offense on the victim or victims;

(b) The impact of the offense on the community;

(c) The threat to the safety of the public or any individual posed by the child;

(d) The nature and circumstances of the offense allegedly committed by the child;

(e) The degree of the child’s culpability;

(f) The adequacy or duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and

(g) Whether the child is amenable to treatment, supervision or rehabilitation as a juvenile considering the following
factors:

(i) Age;

(ii) Mental capacity;

(iii) Maturity;

(iv) The degree of criminal sophistication exhibited by the child;

(v) Previous records, if any;

(vi) The nature and extent of any prior delinquent history, including the success or failure of any previous attempts of
the Juvenile Court to rehabilitate the child;

(viii) Whether the child could be rehabilitated prior to the expiration of the Juvenile Court jurisdiction;

(ix) Probation or institutional reports, if any;

(x) Any other relevant factors.

42 Pa. C.S.A. § 6355(a)(4)(iii) Juveniles seeking this transfer bear the burden of proving the transfer is appropriate due to the leg-
islative presumption that the Criminal Division is the proper forum for murder charges. Commonwealth v. Ramos, 920 A2d 1253,
1258 (Pa. Super.2007).
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The decision of whether or not to grant the decertification (i.e. transfer from adult Criminal Court to Juvenile Court) will not
be overturned absent a gross abuse of discretion. Id. at 1257. This Court considered all of the evidence presented with regard to
the issue of transfer and concluded that the defendant failed to meet the burden of showing that the transfer to Juvenile Court was
appropriate. This Court considered the defendant’s age and previous involvement in the criminal justice system as well as the cir-
cumstances of his involvement in this string of criminal offenses. Weighing all of that information, this Court concluded that the
matter should remain in the Criminal Division of the Court. The defendant certainly did not meet the burden of showing that a
transfer was appropriate.

The defendant next contends that the Court erred in failing to grant his Motion to suppress evidence. Defense sought the sup-
pression of the eye witness identification of two victims, retired Pittsburgh Police Commander Gwendolyn Elliott and Bradley
Earhart. The circumstances surrounding the identifications by Commander Elliott and Mr. Earhart belie any claim that the iden-
tifications were improper. A pre-trial identification will not be suppressed for violating a defendant’s due process rights unless the
facts establish that the identification was so infected with suggestiveness as to give rise to the a substantial likelihood of “irrepara-
ble misidentification.” Commonwealth v. Sample, 468 A.2d 799 (Pa. Super. 1983). Where, as here, it is clear that the witness had
ample opportunity to observe the defendant at the time of the offense, and where, as here, there is no evidence tending to show
that law enforcement engaged in conduct designed to suggest that he defendant be identified, there is not basis to suppress the
identification. Both witnesses were in close proximity to the defendant when the offense occurred; both provided descriptions that
were essentially accurate and both identified the defendant as the person who committed the offenses without any prompting or
suggestion from law enforcement. The Motion to Suppress was properly denied. For the foregoing reasons, the defendant’s judg-
ment of sentence will be affirmed.

BY THE COURT:
/s/Manning, A.J.

Date: June 30, 2011

Commonwealth of Pennsylvania v.
Ronald Keith Morgan

Criminal Appeal—SVP—Insufficient Evidence

No. CC 200917606. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 6, 2011.

OPINION
On April 7, 2010, the appellant, Ronald Keith Morgan, (hereinafter referred to as “Morgan”), plead guilty to the charges of ter-

roristic threats, simple assault, disorderly conduct, possession of a controlled substance and the summary offense of harassment.
These charges were filed against him at Criminal Complaint No. 200917192. Morgan also plead nolo contendere to the charges of
involuntary deviate sexual intercourse, unlawful contact with a minor, statutory sexual assault, endangering the welfare of a child,
corruption of the morals of a minor, and indecent exposure. These charges were filed against him at Criminal Complaint No.
200917606. This Court requested that an assessment be made of Morgan by the Sexual Offenders Assessment Board and that
assessment was conducted by Cathy L. Clover, M.A., Licensed Psychologist and member of the Pennsylvania Sexual Offenders
Assessment Board.

A sexually violent predator hearing was scheduled for June 28, 2010, at which hearing only Ms. Clover testified. At that hear-
ing, the Commonwealth submitted Ms. Clover’s assessment report and she supplemented that report with her testimony. At the
conclusion of the hearing, this Court made a determination that Morgan was a sexually violent predator and advised him at the
time of sentencing that once he was released from his period of incarceration that he would be required to be a lifetime registrant
under the provision of Megan’s Law. On July 16, 2010, Morgan was sentenced to a period of incarceration of not less than five nor
more than ten years for his plea of nolo contendere to the charge of involuntary deviate sexual intercourse to be followed by a peri-
od of probation of ten years over which he was to have no contact with the victim and he was to undergo random drug screening.
At his other case he was sentenced to a concurrent five-year period of probation.

The sole issue presented in the instant appeal is Morgan’s claim that the Commonwealth did not establish by clear and convinc-
ing evidence that he met the criteria to be deemed a sexually violent predator. Statutory requirements for sexual offenders are set
forth in 42 Pa.C.S.A. §9791, et seq. In Section 9792 a sexually violent predator is defined as follows:

“Sexually violent predator.” A person who has been convicted of a sexually violent offense as set forth in section 9795.1
(relating to registration) and who is determined to be a sexually violent predator under section 9795.4 (relating to assess-
ments) due to a mental abnormality or personality disorder that makes the person likely to engage in predatory sexually
violent offenses. The term includes an individual determined to be a sexually violent predator where the determination
occurred in the United States or one of its territories or possessions, another state, the District of Columbia, the
Commonwealth of Puerto Rico, a foreign nation or by court martial.

Since Morgan was convicted of numerous crimes requiring his registration with the Pennsylvania State Police, a sexual offender’s
assessment was required pursuant to Statute. In making that assessment, the Sexual Offenders Assessment Board is required to
consider the following criteria.

(b) Assessment.—Upon receipt from the court of an order for an assessment, a member of the board as designated by the
administrative officer of the board shall conduct an assessment of the individual to determine if the individual should be
classified as a sexually violent predator. The board shall establish standards for evaluations and for evaluators conduct-
ing the assessments. An assessment shall include, but not be limited to, an examination of the following:
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(1) Facts of the current offense, including:

(i) Whether the offense involved multiple victims.

(ii) Whether the individual exceeded the means necessary to achieve the offense.

(iii) The nature of the sexual contact with the victim.

(iv) Relationship of the individual to the victim.

(v) Age of the victim.

(vi) Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

(vii) The mental capacity of the victim.

(2) Prior offense history, including:

(i) The individual’s prior criminal record.

(ii) Whether the individual completed any prior sentences.

(iii) Whether the individual participated in available programs for sexual offenders.

(3) Characteristics of the individual, including:

(i) Age of the individual.

(ii) Use of illegal drugs by the individual.

(iii) Any mental illness, mental disability or mental abnormality.

(iv) Behavioral characteristics that contribute to the individual’s conduct.

(4) Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa.C.S.A. §9795.4.

As noted in Commonwealth v. Dengler, 586 Pa. 54, 890 A.2d 372, 378 (2005):

The doctor stressed that the SVP assessment does not involve a prediction of recidivism but an assessment of risk given
certain factors relevant to sex offenders.

In reviewing Ms. Clover’s sexual offender’s report, it is clear that she had extensive material to review prior to making her
assessment that Morgan was a sexually violent predator. Although she did not personally interview Morgan, she had the benefit of
more than ninety pages of a diary that he kept on his computer as a result of a treatment plan for his sexual addition. In that diary
Morgan related his sexual history from the time he was a young man being exposed to the multiple sex partners that his mother
had and their sexual activity. Morgan also related two incidents where he was sexually abused in his early teens. Morgan’s diary
also revealed that he fantasized about kidnapping young girls, raping them, and holding them hostage. In addition, Morgan sets
forth his own sexual history which includes bestiality, anal penetration, masturbation and oral sex. 

Morgan suffers from herpes and despite this fact, continually cruises the Pittsburgh area looking for prostitutes so that they
can perform oral sex on him. Morgan deserted his first wife leaving her almost destitute when he took all of the family finances
and went to Mexico to escape a possible IRS levy. While in Mexico, he had numerous sexual encounters with prostitutes and
bragged about these conquests in that diary. Morgan also revealed that he was unfaithful to his second wife and that she had filed
a PFA against him because of his aggressive and assaultive behavior against her. Morgan also noted that he fantasized about young
girls, including his relatives and neighbors, and his compulsion in pursuing online pornography, including bestiality, child porn,
incest and rape.

With respect to the incident to which Morgan plead guilty, it occurred when the victim was thirteen years old, after she and her
sister had been removed from their mother’s home and placed with Morgan and his wife by Children & Youth Services. Morgan
forced her to perform oral sex knowing that he had herpes and gave the victim a sexually transmitted disease which has dramat-
ically scarred the victim as related in a written victim’s impact statement which was submitted at the time of assessment. Morgan
initially denied any contact with the victim only to eventually admit that he had forced the victim to perform oral sex upon him in
light of the fact that she was now in his custody. Morgan’s diary also revealed his extensive and excessive use of marijuana which
often fueled his fantasies.

Ms. Clover was of the opinion that the information that she was given to review on Morgan indicated the presence of paraphil-
ia, NOS and impulse control, the NOS having been present for much of his life. Morgan also exhibits both an antisocial and narcis-
sistic personality and that Morgan suffers from an impulse control disorder over which he has little control or desire to control.
Clover found that Morgan suffers from a mental abnormality/personality disorder as defined in the Act that affects his emotional
or volitional capacity in a manner that predisposes him to the commission of criminal sexual acts to the degree that makes him a
person who is a menace to the health and safety of other people.

The term “predatory” is defined in the Act as follows:

An act directed at a stranger or a person with whom a relationship has been initiated, established, maintained, or promoted,
in whole or in part, in order to support or facilitate victimization.

42 Pa.C.S.A. §9792.

It is obvious that Morgan’s actions against his victim were predatory in nature since he used his position as a surrogate parent to
satisfy his own sexual desires with his thirteen year old niece and demonstrated a lack of concern for her safety since the satisfac-
tion of his sexual desires was paramount. His lack of concern for her safety is evidenced since she now suffers from a sexually
transmitted disease. His diary further documents that he engaged in similar behavior with other women whether they be prosti-
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tutes that he picked up on the streets of the cities where he lived, women engaged in extramarital affairs with him, or women he
would pick up in bars. His fantasies about kidnapping, raping and imprisoning young females, is particularly disturbing in light of
Morgan’s statements that there is a difference between thinking and doing.

In reviewing the testimony of Ms. Clover and her report and in light of Morgan’s acknowledgement of his victimization of his
niece, it is clear that he meets the definition of a sexually violent predator and this Court properly required him to be a lifetime
registrar as a result of its determination that he was a sexually violent predator.

Cashman, J.

Dated: July 6, 2011

Commonwealth of Pennsylvania v.
Robert James Stringer

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Photographs—Hearsay—Bad Acts Evidence

No. CC 200401070; 200402866. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 6, 2011.

OPINION
The appellant, Robert James Stringer, (hereinafter referred to as “Stringer”), has filed an appeal as a result of the denial of his

post-conviction relief petition without a hearing. On January 15, 2004, Stringer was charged at two separate complaints with the
crimes of criminal homicide, kidnapping, robbery, robbery of a motor vehicle, criminal conspiracy, theft, receiving stolen proper-
ty and access device of fraud. Stringer proceeded with a jury trial on June 3, 2005, and on June 13, 2005, he was found guilty of all
of the charges filed against him. A presentence report was ordered and on September 1, 2005, Stringer was sentenced to the manda-
tory sentence of life without the possibility of parole for his conviction of first degree murder and he was sentenced to a consecu-
tive period of not less than ten nor more than twenty years for his conviction on the charge of kidnapping and to three concurrent
periods of incarceration of not less than ten nor more than twenty years for the charges of robbery, robbery of a motor vehicle and
criminal conspiracy. With respect to the remaining convictions, no further penalty was imposed.

Stringer filed a timely appeal to the Superior Court and on May 23, 2008, the Superior Court in a Memorandum Opinion affirmed
the judgment of sentence. Stringer then filed a petition for allocatur with the Pennsylvania Supreme Court, which petition was
denied on October 23, 2008. Stringer then filed a pro se petition for post-conviction relief on April 24, 2009, and Charles Pass, III,
was appointed to represent him in connection with that petition. In his pro se petition for post-conviction relief, Stringer asserted
thirty-one claims of error. On December 7, 2009, Pass filed a motion for leave to withdraw as counsel under Turner/Finley and a
brief in support thereof. In addition Pass sent Stringer a Turner/Finley letter indicating that none of the claims that he sought to
raise in his petition for post-conviction relief had any merit. Stringer filed a response to the motion to withdraw on December 20,
2009, to which Pass filed a supplement to his motion to withdraw on February 2, 2010, and on February 3, 2010, this Court filed its
notice of intention to dismiss. On July 12, 2010, an Order was entered dismissing Stringer’s petition for post-conviction relief with-
out a hearing. Stringer filed a timely pro se appeal from the dismissal of his petition for post-conviction relief and he was direct-
ed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of matters complained of on appeal.
Stringer filed his concise statement and then filed an amended statement in which he has raised nine claims of error.

In this Court’s original Opinion filed in connection with Stringer’s direct appeal, it set forth the facts of Stringer’s case as
follows:

In January of 2004, Stringer was a twenty-year old, unemployed African-American with severe crack cocaine addiction. He was
living in various residences in Charleroi, Pennsylvania. On January 6, 2004, Stringer met Joy Cochran, a twenty-seven year old,
white female and the two of them took up residence at a hotel in Charleroi, Pennsylvania, so that they could party. Their concept
of partying consisted of drinking alcohol and smoking crack cocaine, in addition to having sexual relations. After several days of
partying, they had run out of both crack cocaine and money so they decided that they would drive to Pittsburgh in the hopes of
obtaining crack cocaine and more money to buy the crack cocaine.

On January 11, 2004, Cochran’s nephew drove them to Stringer’s sister’s residence, an apartment in the East Hills section of
Pittsburgh. Stringer told Cochran that he wanted to go to Homewood to rip off a drug dealer so that he could get some crack cocaine
but Cochran told him that she was scared to do that, so that plan was abandoned. Stringer next suggested that they could go to the
Giant Eagle and carjack somebody in the parking lot. Again, Cochran rejected that plan as being too dangerous. Stringer then told
her that he was going down to the Giant Eagle and he would be back shortly. Approximately twenty minutes to one-half hour later,
Cochran heard a horn blow outside Stringer’s sister’s apartment and when she looked out the window, she saw Stringer waving and
motioning for her to come and get in the car. Cochran got into the back seat of the car and noticed that Stringer was driving the
car and that an unknown older white male was sitting in the front passenger seat.

After Cochran got into the car, Stringer told them that they were going to a MAC machine and asked the front seat passenger
for his ATM card, which he turned over to Stringer. Stringer, in turn, gave the card to Cochran and demanded that she get as much
money as she could. Cochran told Stringer that she did not know the appropriate PIN number to allow these transactions and
Stringer then asked the front seat passenger what the PIN number was and he supplied that number. Cochran, on her first attempt,
received two hundred and twenty dollars which she pocketed since she was afraid that Stringer might abandon her in Pittsburgh
and she would have no way to get back to Charleroi. On the second attempt, she received two hundred dollars; however, when she
attempted to get another two hundred dollars, the machine would not authorize that transaction. Cochran gave Stringer two hun-
dred dollars and the ATM card, which card Stringer gave to the front seat passenger. After Cochran got into the car, Stringer said
that they were going back to his sister’s house but, instead of going to his sister’s house, they went to a park and Stringer then told
the front seat passenger to get out, which he did, and the two of them went to the back of the car and then went into the woods.
Cochran stayed in the car and waited for approximately five to ten minutes when Stringer finally got back in the car. Cochran asked
Stringer where the other guy was and Stringer replied only that he had stayed in the park.
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Stringer and Cochran then went back to Stringer’s sister’s house and he gave her forty dollars since he owed that money to
someone else. Stringer then got back into the car and proceeded to buy some gas, cigarettes and blunt wrappers. Stringer made a
couple of phone calls on a cellular phone to arrange a meeting to purchase drugs. Stringer made a couple purchases of crack
cocaine and then he and Cochran headed back to Charleroi. During the drive back to Charleroi, Stringer turned to her and told her
that he had killed the guy and left him in the park. At that point Stringer handed her a Giant Eagle plastic bag that contained a
knife. Cochran threw the bag and the knife out the window on their ride back to Charleroi. When they arrived back at Charleroi,
they went to one of Stringer’s uncle’s homes, stayed there about twenty minutes and then got into an argument and Stringer pulled
a gun, putting it to her head and told her to get out.

In the early evening of Sunday, January 11, 2004, Eileen Driscoll, called her brother, Daniel Lynch, to remind him that he
had a surgical procedure scheduled at Mercy Hospital at 11:00 the following morning. Since this procedure would require
anesthesia, she had agreed that she would drive him home. Mrs. Driscoll was unable to reach her brother; however, did leave
a message on his answering machine. Daniel Lynch was the fifty-nine year old, Caucasian who had worked for thirty-five years
at Mellon Bank had been promoted to vice president. In addition to his regular employment, Lynch had an antique business
with William McAffey, who was not only his business partner but, also, his life partner for more than twenty years. Daniel
Lynch had gone out of town during the weekend of January 9 through the 11, 2004, apparently to look for additional antiques
for his business.

On January 12, 2004, Lynch did not report to work nor did he make his appointment for his surgery at Mercy Hospital. His sis-
ter and brother-in-law then contacted the Wilkinsburg Police, asking if they would check his residence. When the police went to
that residence, there was no sign of obvious entry; however, there was a back door to the residence that was slightly ajar. There
was nothing missing in the residence that could be gleaned from an initial inspection and when William McAffee confirmed later
that day that he had not seen nor heard from Lynch, a missing persons report was filed. In addition, a BOLO report was put out on
Lynch’s automobile, a copper–colored Pontiac Aztec. 

Mellon Bank Security then began its own investigation since Lynch had a number of accounts at Mellon Bank, in addition to
having an ATM card. Mellon also contacted Citizens Bank and PNC Bank and came up with the information that Lynch’s card had
been used at 9:07 p.m. to make a small twenty dollar purchase and at 9:51 p.m., 9:52 p.m. and 9:53 p.m., transactions with respect
to the amounts of two hundred twenty dollars, two hundred dollars, and two hundred dollars were made or attempted to be made.
Surveillance photographs with respect to those ATM transactions revealed a white female with a hoodie as the individual who was
withdrawing or attempting to withdraw the money.

Sprint was the service provider for Lynch’s cellular phone and an emergency request was made for information concerning any
calls that were made to or from that phone. Sprint provided the records to the police and two telephone numbers located in
Charleroi, Pennsylvania, appeared to have been repeatedly called after January 11, 2004. One of the two phone numbers was reg-
istered to Robert Kalbaugh, who lived in the Charleroi area and the other was to Frances Savko, who also lived in Charleroi.
Allegheny County homicide detectives then went to the residence of Mr. Kalbaugh to inquire as to whether or not he had received
any phone calls that were being made from Daniel Lynch’s phone. Mr. Kalbaugh informed the detectives that he was a jitney driv-
er and that he had received a phone call from Bridget Wallace requesting a ride.

After talking to Mr. Kalbaugh, the detectives then went to the residence of Kevin Savko and as they pulled up to his house, they
noticed Lynch’s copper Pontiac Aztec automobile parked in front of that house. Just then Kevin Savko and Jennifer Patterson were
walking toward the vehicle and the detectives, after introducing themselves, asked them who had the car. Jennifer Patterson indi-
cated that she had the keys to the car since she had obtained the car from Stringer in exchange for some crack cocaine. Patterson
also indicated that she had made several phone calls on a cell phone that Stringer was using. After learning that Stringer and
Bridget Wallace had dated for a period of time, the detectives attempted to find Bridget Wallace. When the police located Wallace,
she informed the detectives that although she had been with Stringer, he was not with her now but she could contact him and tell
him to contact the police. Several hours later, Bridget Wallace contacted the detectives and informed them that Stringer was at her
residence and the police went to that residence to talk to Stringer about Lynch’s murder.

Detectives took Stringer to the local police department so that they could interview him with respect to what, if any, knowledge
he had regarding Lynch’s murder. During the course of that interview, Stringer provided the detectives with five different stories.
In the first version, Stringer indicated that he had no knowledge of Lynch’s death and that he believed that Lynch’s car was, in fact,
Kevin Savko’s car and that he had asked to buy it. In addition, he said that he bought the cellular telephone that he was using from
Savko for sixty dollars. Several more versions were given during which Stringer involvement in these crimes became more appar-
ent. In Stringer’s last version of what happened on January 11, 2004, he admitted that he was with Joy Cochran and they decided
to rob somebody and that is when they took possession of Lynch’s car, Lynch and his credit cards. After making withdrawals from
the ATM machine, they went to a wooded area in Penn Hills where Stringer told Lynch to get out of the car and walked him into
the woods and then slit his throat and stabbed him in the back.

After arresting Stringer for the murder of Daniel Lynch, the detectives then sought out Joy Cochran, as they believed that she
was Stringer’s accomplice. Cochran told the police that Stringer had suggested that they rob somebody and that they were going
to target somebody at a Giant Eagle. She confirmed the remaining portions of Stringer’s last statement with the exception of how
Lynch was murdered since she maintained that she never left the car after making the ATM transactions on Lynch’s credit card.

In order to be eligible for post-conviction relief under the Post-Conviction Relief Act, the petitioner must meet the eligibility
requirement as set forth in 42 Pa.C.S.A. §9543(a), which provides as follows:

§ 9543. Eligibility for relief

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.
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(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the cir-
cumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petition-
er to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

It is clear that Stringer meets the requirements as set forth in (a)(1) since he has been convicted of the crimes of criminal homi-
cide (first-degree murder), kidnapping, robbery, robbery of a motor vehicle, criminal conspiracy, theft, receiving stolen proper-
ty and access device of fraud for which he is serving a sentence of life without parole for the crime of first-degree murder and a
consecutive sentence of ten to twenty years for the crime of kidnapping. As previously noted, there are three, ten to twenty year
sentences which were to run concurrently with his convictions of the crimes of robbery, robbery of a motor vehicle and criminal
conspiracy. In order to establish his eligibility under Section 9543(a)(2), Stringer has alleged that both his trial and appellate
counsel were ineffective so as to undermine the truth-determining process, so that no reliable adjudication of guilt or innocence
could have occurred.

Stringer’s initial claim of error is that this Court abused its discretion when it permitted the introduction of a color photograph
of the victim’s slashed throat to be admitted into evidence and permitted in the jury room during the jury’s deliberations. The stan-
dard for reviewing the admission of photographs is set forth in Commonwealth v. Pruitt, 597 Pa. 307, 951 A.2d 307, 327-328 (2008)
wherein the Supreme Court acknowledged that it was an abuse of discretion standard that one must consider the claim that pho-
tographic evidence was improperly admitted.

We review a challenge to the trial court’s admission of photographs under the standard of abuse of discretion.
Commonwealth v. Solano, 588 Pa. 716, 906 A.2d 1180, 1191 (2006), cert. denied, —— U.S. ——, 127 S.Ct. 2247, 167 L.Ed.2d
1096 (2007). When considering the admissibility of photographs of a homicide victim, which by their very nature can be
unpleasant, disturbing, and even brutal, the trial court must engage in a two-step analysis:

First a [trial] court must determine whether the photograph is inflammatory. If not, it may be admitted if it has relevance
and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must decide whether
or not the photographs are of such essential evidentiary value that their need clearly outweighs the likelihood of inflam-
ing the minds and passions of the jurors.

Commonwealth v. Tharp, 574 Pa. 202, 830 A.2d 519, 531 (2003) (citation omitted).

As we have repeatedly recognized, photographic images of a homicide victim are often relevant to the intent element
of the crime of first-degree murder. Solano, supra at 1191; Tharp, supra at 531. Indeed, in some cases, the condition of the
victim’s body may be the only evidence of the defendant’s intent. Commonwealth v. McCutchen, 499 Pa. 597, 454 A.2d 547,
550 (1982). In McCutchen, we affirmed a trial court’s admission of photographs of a murder victim that illustrated the bru-
tality of the beating and sexual assault he sustained, in order to allow an inference of the defendant’s intent to kill. We stat-
ed that the depiction of the victim’s deep and gaping injuries “was essential as evidence of intent beyond mere infliction
of bodily injury.” Id. at 549. As made clear in McCutchen, we will not sanction a sanitizing of the evidence that deprives the
Commonwealth of the opportunity to prove intent to kill beyond a reasonable doubt. See id.; Tharp, supra at 531.

[25] [26] The fact that a medical examiner or other comparable expert witness has conveyed to the jury, in appropriate
clinical language, the nature of the victim’s injuries and the cause of death does not render photographic evidence mere-
ly duplicative. See McCutchen, supra at 550. The meaning of words, particularly the clinical words employed by a pathol-
ogist, can be properly and usefully illustrated and explained to a lay jury via photographic images. In determining the
intent of the defendant in a criminal homicide case, the fact-finder “must be aided to every extent possible.” Id. at 549.

Although the possibility of inflaming the passions of the jury is not to be lightly dismissed, a trial judge can minimize
this danger with an appropriate instruction, warning the jury members not to be swayed emotionally by the disturbing
images, but to view them only for their evidentiary value. Solano, supra at 1192; McCutchen, supra at 548 n. 4.

The photograph was given to the jury so that it could understand the nature of some of the wounds that were inflicted upon the vic-
tim, Daniel Lynch. It is interesting to note that the slash wounds that were found on Lynch’s neck were not fatal but, rather, the
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stab wounds to his back were the fatal wounds since they severed his aorta. Prior to the introduction of this photograph a discus-
sion was held with counsel and this Court gave a cautionary instruction to the jury with respect to the purpose that it was to view
this photograph and also it was not to allow any emotion or sympathy to color its deliberations. The photograph, in and of itself,
was not a graphic photograph since it is not an extreme close-up and the lacerations to his neck appear to be mere cuts rather than
a gaping wound. In addition there is no significant amount of blood shown on the photograph since cold temperatures caused the
blood to congeal. When this photograph is viewed in light of the facts and circumstances of Stringer’s case, it is clear that it was
not unduly prejudicial and the cautionary instructions given by this Court to the jury as to the use of this particular photograph,
were more than sufficient to offset any alleged or perceived prejudice to Stringer. 

It should also be noted that Stringer maintained that he had to use deadly force on Lynch to repel unwanted sexual advances
made by Lynch to Stringer. In light of this contention the Commonwealth was entitled to present evidence which would demon-
strate Stringer’s specific intent to kill. In Commonwealth v. Chester, 526 Pa. 578, 587 A.2d 1367, 1373-1374 (1991), the Court was
confronted with a similar situation when it dismissed the claim that the photographs were unduly prejudicial to the defendant.

The photographs in question depict the body of the deceased at the time he was found. They depict with great clar-
ity the victim’s slashed throat, the victim’s open eye, and various other head injuries. The Commonwealth contends
that the pictures were properly admitted as evidence of the specific intent to kill and of the aggravating circumstance
of torture…

Exhibit 5, however, presents a more difficult problem. It is a color photograph depicting a closer view of the victim’s
body, in which the gaping neck wound is clearly visible. No attempt was made to cover up the gruesome details of the pho-
tograph, and the fact that it is a color photograph highlights the gory detail. See, Commonwealth v. Chacko, supra. We
therefore find it to be inflammatory, and address the Commonwealth’s contention that it was essential evidence of the
defendants’ specific intent to take the life of Anthony Milano.FN4

FN4. The Commonwealth also argues that the picture was essential evidence of the aggravating circumstance of tor-
ture. Such an argument would be helpful at the penalty phase of the proceedings, but does not overcome an objection
to the introduction of the photographs at the guilt phase.

The Commonwealth contends that the severity of the slashing demonstrates that defendants’ intention was not mere-
ly to injure the victim but to end his life. The photograph vividly emphasizes the coroner’s testimony that Milano’s throat
was slashed more times than could be counted, and negates the image the defendants intended to convey by their state-
ments, that they simply had engaged in an altercation with Milano which unintentionally resulted in his death.
Accordingly, we find that the trial judge did not abuse his discretion. See Commonwealth v. Scaramuzzino, supra.

In reviewing the record in this case and the one photograph that was submitted of the wounds to the victim’s neck, it is clear that
this Court did not abuse its discretion in permitting the introduction of that photograph subject to two cautionary instructions.

Stringer has raised several claims of error predicated upon the alleged ineffectiveness of his trial counsel. In reviewing a claim
of ineffectiveness it is well settled that the law presumes that counsel was effective and that the petitioner asserting that claim of
ineffectiveness bears the burden of proving it. Commonwealth v. Khalil, 806 A.2d 415 (Pa. Super. 2002). In Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United States Supreme Court set forth the standards for the
performance and prejudice for evaluating the conduct of counsel. These standards were adopted by the Pennsylvania Supreme
Court in Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987), and require that a defendant prove a three-prong test, the first
being that the claim currently being asserted has arguable merit; second, that counsel had no reasonable basis for his action or
omission; and, third, that the defendant was prejudiced by his counsel’s conduct. In Commonwealth v. Kimball, 555 Pa. 299, 724
A.2d 326, 333 (1999), the Supreme Court set forth the burden of proof imposed upon a petitioner in establishing the claim of inef-
fectiveness.

To show ineffective assistance of counsel which so undermined truth-determining process that no reliable adjudication
of guilt or innocence could have taken place, post-conviction petitioner must show: (1) that claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omis-
sions of counsel, there is reasonable probability that outcome of proceeding would have been different.

It is axiomatic that counsel’s assistance is presumed to be effective and the petitioner has the burden of demonstrating otherwise.
Commonwealth v. Wright, 599 Pa. 270, 961 A.2d 119 (2008). In demonstrating counsel’s ineffectiveness the petitioner must prove
that his underlying claim is of arguable merit, that his counsel’s performance lacked a reasonable basis and that counsel’s action
or inaction caused him prejudice. Commonwealth v. Gwynn, 596 Pa. 398, 943 A.2d 940 (2008). In order to demonstrate prejudice,
Hampton must how that there is a reasonable probability but for counsel’s error, the outcome in his case would have been differ-
ent. Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203 (2001). When it is clear that a party asserting the ineffectiveness of his
counsel has failed to meet the prejudice prong of the ineffectiveness test, the claim may be dismissed on that basis alone without
ever making a determination as to whether the other two prongs of the test had been met. Commonwealth v. Rainey, 593 Pa. 67,
928 A.2d 215 (2007). Failure to meet any prong of the test, however, would defeat an ineffectiveness claim since counsel is not inef-
fective for failing to raise meritless claims. Commonwealth v. Peterkin, 538 Pa. 455, 649 A.2d 121 (1994).

Initially, Stringer maintains that his trial counsel was ineffective for failing to object to the admission of testimony regarding
the commission of other crimes and further failing to request a cautionary or curative instruction with respect to the jury’s use of
that testimony. In this regard Stringer maintains that the evidence of the commission of other crimes is precluded by Pennsylvania
Rule of Evidence 404(b)(1). 

(b) Other crimes, wrongs, or acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action
in conformity therewith.

This contention, however, clearly ignores the remainder of 404(b), which allows the introduction of such testimony to establish
motive, opportunity, intent, preparation or knowledge.1 There are several reasons for excluding the evidence of the commission of
other crimes. Proof of other crimes may be time consuming and may lead to collateral issues, which have no bearing on the ulti-
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mate issue to be resolved. More importantly, the evidence of other crimes may be unduly prejudicial to a defendant. In
Commonwealth v. Spruill, 480 Pa. 601, 391 A.2d 1048, 1049-1050 (1978), the Court explained the rationale for excluding evidence
of other crimes or bad acts against an accused as follows:

[t]o prevent the conviction of an accused for one crime by the use of evidence that he has committed other unrelated
crimes, and to preclude the inference that because he has committed other crimes he was more likely to commit that
crime for which he is being tried. The presumed effect of such evidence is to predispose the minds of the jurors to believe
the accused guilty, and thus effectually to strip him of the presumption of innocence.

Although Stringer did not specify the other crimes or bad acts for which his trial counsel could have objected or requested a
cautionary instruction, this Court believes that it is the testimony of his co-conspirator, Joy Cochran, which he finds to be offen-
sive. In that regard, her testimony revealed that Stringer had been involved in a prior carjacking and robbery of a drug dealer and
the drug activity in which both of them engaged. This testimony of their drug activity and the planning of the robbery was part of
the history of Stringer’s case and, also, presented information with respect to his motive to commit the crimes against his victim,
David Lynch. In Commonwealth v. Dillon, 592 Pa. 351, 925 A.2d 131, 136-137 (2007), the Pennsylvania Supreme Court explained
the rationale for allowing the evidence of prior crimes and bad acts to establish the history of a case and the motive for the com-
mission of the crimes that the defendant had been charged.

A long-accepted exception to this general rule of admissibility, which is reflected in Rule 404(b)(1) of the
Pennsylvania Rules of Evidence, states that “[e]vidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith.” Character evidence (whether good or bad) is, of
course, relevant in criminal prosecutions; that is why an accused has the right to introduce evidence of good character
for relevant character traits. See Pa.R.E. 404(a)(1). Evidence of separate or unrelated “crimes, wrongs, or acts,” howev-
er, has long been deemed inadmissible as character evidence against a criminal defendant in this Commonwealth as a
matter not of relevance, but of policy, i.e., because of a fear that such evidence is so powerful that the jury might misuse
the evidence and convict based solely upon criminal propensity. See Commonwealth v. Ulatoski, 472 Pa. 53, 371 A.2d 186,
191 n. 11 (1977). Because the fear against which this exception to the general rule of relevance/admissibility is aimed con-
cerns use of prior crimes to show bad character/propensity, a series of “exceptions to the exception” (to the rule of rele-
vance) have been recognized. Thus, as Rule 404(b)(2) reflects, evidence of “other crimes, wrongs, or acts” may be admit-
ted when relevant for a purpose other than criminal character/propensity, including: proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake. See, e.g., Commonwealth v. Chmiel, 585 Pa. 547, 889 A.2d
501, 534 (2005); Malloy, 856 A.2d at 775. This list is not exhaustive. Pa.R.E. 404(b) cmt. For instance, this Court has rec-
ognized a res gestae exception to Rule 404(b) which allows admission of other crimes evidence when relevant to furnish
the context or complete story of the events surrounding a crime. Commonwealth v. Williams, 586 Pa. 553, 896 A.2d 523,
539 (2006); Commonwealth v. Paddy, 569 Pa. 47, 800 A.2d 294, 307-08 (2002); see also Commonwealth v. Lark, 518 Pa.
290, 543 A.2d 491, 497 (1988) (evidence of other crimes may be relevant and admissible to show “part of the chain or
sequence of events which became part of the history of the case and formed part of the natural development of the facts”).

The testimony presented at the time of trial revealed that Stringer and Cochran had been using drugs for several days and had
run out of both drugs and money when they decided it was necessary to leave Washington, Pennsylvania and come to Pittsburgh,
Pennsylvania for the purpose of obtaining more drugs and possibly for robbing a drug dealer to gain not only his drugs but, also,
his money. This testimony presented the historical background of Stringer’s case and also the motivation for committing the crimes
that he did. This Court instructed the jury as to the limited purpose for which this testimony was given and for what purpose it
could consider this testimony. (Trial Transcript, page 392). Since a cautionary instruction was given, Stringer’s trial counsel could
not be ineffective for failing to request one and, similarly, the evidence of prior crimes or bad acts was admissible under the excep-
tion provided in Pennsylvania Rule of Evidence 404(b)(2) since it established the history and motivation of the commission of
Stringer’s crimes.

Stringer next maintains that his trial counsel was ineffective for failing to object to the introduction of hearsay testimony from
a police report, which testimony was introduced in violation of Pennsylvania Rule of Evidence 803. That Rule provides as follows:

Rule 803. Hearsay exceptions; availability of declarant immaterial

The following statements, as hereinafter defined, are not excluded by the hearsay rule, even though the declarant is avail-
able as a witness:

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was
perceiving the event or condition, or immediately thereafter.

Although Stringer has not specified what the offending testimony is, it is believed that it is the testimony of Detective Tallent who
used a report prepared by Officer Wolfson to refresh his recollection. Detective Tallent was testifying from his memory; however,
he needed to refer to the police report to refresh his recollection with respect to questions that were being asked of him by
Stringer’s counsel. It should be noted that the police reports were never admitted into evidence nor were they ever given to the
jury. Pennsylvania Rule of Evidence 612(a) permits an individual to use a writing or other item to refresh their recollection with
respect to the testimony that they are presenting at the time of trial.

Rule 612. Writing or other item used to refresh memory

(a) Right to refresh memory and production of refreshing materials. A witness may use a writing or other item to refresh
memory for the purpose of testifying. If the witness does so, either-

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing or other item produced at the hearing, trial or deposition, to inspect it, to
cross-examine the witness on it and to introduce in evidence those portions that relate to the testimony of the witness.
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The testimony that was presented by Detective Tallent was not hearsay statements from the report prepared by another individ-
ual but, rather, Detective Tallent’s testimony once his memory was refreshed. In Commonwealth Sal-Mar Amusements, Inc., 428
Pa. Super. 321, 630 A.2d 1269, 1274 (1993), the Court explained the difference between past recollection recorded and a refreshed
recollection.

Appellant confuses the two methods by which notes are utilized at trial. One method is past recollection recorded
whereby a party, who offers a witness with no memory of an event, is permitted to admit into evidence a writing that
memorializes the event. In the case of a past recollection recorded, it is the written document itself that is offered into
evidence in place of the testimony of the witness, and the party offering the document is required to prove that the doc-
ument/notes were made at or near the time of the event and while the witness had a clear and accurate memory of it. See
Commonwealth v. Cooley, 484 Pa. 14, 398 A.2d 637, 641 (1979).

The other method is called present memory revived or refreshed recollection. In such a case a party offers a witness
who generally remembers what occurred but must be aided in his recollection by reviewing notes, or anything else that
serves to jog his memory. See Commonwealth v. Canales, 454 Pa. 422, 311 A.2d 572 (1973).

In this case, the undercover officer gave the majority of his testimony by his own memory, but needed to review his
notes in order to recall the exact dates of various drug buys and the precise weights of the drugs he purchased. His use
of notes for this purpose was proper and it was only his testimony, and not the substance of the notes, that was offered
into evidence. See B.D.B., Inc. v. Commonwealth of Pennsylvania Liquor Control Board, 67 Pa.Cmwlth. 72, 445 A.2d 1360,
1362 (1982) (witness had sufficient independent recollection of essential facts and referred to notes only to refresh mem-
ory as to details). We find no error related to the officer’s testimony.

Stringer next maintains that this Court erred in instructing the jury that it could only consider the prior statements of witness-
es for the purpose of establishing their credibility at the time of trial and those prior statements could not be used as substantive
evidence. Even if this instruction was an error, it was harmless error since the evidence presented in this case was overwhelming
that Stringer committed the crimes for which he was charged. In addition, the declarants admitted they made some or all of the
inconsistent statements and Stringer’s co-defendant, Cochran, explained that her inconsistent statements were made to protect
Stringer. In Commonwealth v. Bird, 409 Pa. Super. 211, 597 A.2d 1169, 1170-1171 (1991), the Court found that the charge on the use
of prior inconsistent statement was incorrect, however, that that error was harmless error.

Appellant’s first contention is that the trial court erred in instructing the jury that the prior inconsistent statements
of two Commonwealth witnesses could only be used for impeachment purposes and not as substantive evidence. We agree.
However, we conclude that the error was constitutionally harmless.

In Commonwealth v. Brady, 510 Pa. 123, 507 A.2d 66 (1986), our Supreme Court held that otherwise admissible prior
inconsistent statements of a declarant who is a witness in a judicial proceeding and who is available for cross-examina-
tion may be used as substantive evidence of the truth of the matter asserted therein. In Commonwealth v. Blount, 387
Pa.Super. 603, 564 A.2d 952 (1989), this Court held that Brady did not mandate a specific jury instruction that prior incon-
sistent statements could be used both for impeachment purposes and as substantive evidence-instead, it was enough that
the trial court did not instruct the jury that the statements could only be considered for impeachment purposes. Here,
unlike Blount, the trial court instructed the jury that the witnesses’ prior inconsistent statements could only be used to
judge their credibility and not as substantive evidence of truth of the matter asserted therein. This instruction clearly vio-
lates Brady, and thus, we conclude that the lower court erred in refusing to give the instruction appellant requested.FN5

FN5. The trial court determined that appellant was not entitled to this instruction because appellant purportedly prof-
fered the evidence only for impeachment purposes. We are satisfied that appellant preserved the Brady issue by mak-
ing his timely request for the jury instruction.

The next question we must determine is whether this error is constitutionally harmless. In Blount, we opined, albeit
in dicta, that even if a trial court errs by instructing the jury to consider a prior inconsistent statement only for impeach-
ment purposes, the error can be harmless. Id. at 613, 564 A.2d at 957. For this proposition, we cited to Commonwealth v.
McMillan, 376 Pa.Super. 25, 39, 545 A.2d 301 (1988), in which the trial court had specifically instructed the jury to con-
sider prior inconsistent statements for credibility purposes only. Despite the error in the instruction, the panel in
McMillan stated that the instruction did not prejudice the defendant because the witness admitted making the prior
inconsistent statement, he explained that he made the statement because he feared the defendant, and the fact that the
prior inconsistent statement was made was uncontested. Id. 376 Pa.Super. at 39, 545 A.2d at 308. Thus, the issue proper-
ly posed for the jury was whether the witness’s in-court explanation for the statement was credible, and not whether the
out-of-court statement had been made. See also Commonwealth v. Gibson, 389 Pa.Super. 518, 567 A.2d 724 (1989);
Commonwealth v. Willis, 380 Pa.Super. 555, 552 A.2d 682 (1988).

Here, two of the other children who had resided with appellant testified in court that appellant on numerous occa-
sions refused to give or permit others to give food to his sister. Appellant then introduced into evidence the prior incon-
sistent statements of the children-specifically that the children had told state police officers and Children and Youth
Service (CYS) caseworkers that appellant adequately fed his sister and that he did not abuse any of the children. The chil-
dren admitted their inconsistent statements and explained that they had lied to the investigators because they feared
appellant. Thus, as in Blount and McMillan, the children admitted and explained their prior inconsistent statements.
Furthermore, the fact that such statements were made was not in dispute. Therefore, the issue for the jury was whether
the witnesses’ in-court explanation was credible. The trial court adequately instructed the jury as to this issue. In light of
the facts, Blount and McMillan are controlling, and we hold that appellant was not prejudiced by the erroneous instruc-
tion to the jury, and therefore, the error was harmless. See Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155 (1978). We
accordingly affirm.

Stringer’s next claim of error is that his appellate counsel was ineffective for failing to argue that this Court erred in not
instructing the jury on voluntary manslaughter and Stringer’s alleged claim of self-defense. The claim that this Court erred in fail-



october 7 ,  2011 page 375

ing to charge a jury on the issue of voluntary manslaughter and Stringer’s alleged right of self-defense was previously litigated in
his direct appeal. That claim was addressed by this Court in its original Opinion (Trial Court Opinion, pages 17-20), and rejected
by the Superior Court in its Memorandum Opinion, pages 9-12.

The claim now being asserted is the ineffectiveness of his trial counsel to obtain a jury instruction on voluntary manslaughter
and imperfect self-defense but, rather, the claim of the ineffectiveness of his appellate counsel in failing to advance those argu-
ments properly. In Commonwealth v. Collins, Collins, 585 Pa. 45, 888 A.2d 564, 573 (2005), the Pennsylvania Supreme Court rec-
ognized that there is a separate and distinct claim when a defendant is asserting that his appellate counsel was ineffective for
raising an issue that had previously been litigated.

What is clear from Kimmelman and Molina is that ineffectiveness claims are distinct’ from those claims that are
raised on direct appeal. The former claims challenge the adequacy of representation rather than the conviction of the
defendant. Accordingly, we are persuaded by Appellant’s position that a Sixth Amendment claim of ineffectiveness rais-
es a distinct legal ground for purposes of state PCRA review under § 9544(a)(2). Ultimately, the claim may fail on the
arguable merit or prejudice prong for the reasons discussed on direct appeal, but a Sixth Amendment claim raises a dis-
tinct issue for purposes of the PCRA and must be treated as such. Cf. Commonwealth v. Gribble, 580 Pa. 647, 863 A.2d
455, 462 (2004) (noting alternatively that even if the ineffectiveness claim was not previously litigated, the severance the-
ory underlying the claim of ineffectiveness fails for the same reason the Bruton v. United States, 391 U.S. 123, 88 S.Ct.
1620, 20 L.Ed.2d 476 (1968) theory failed on direct appeal).FN10 For these reasons, we believe that a PCRA court should
recognize ineffectiveness claims as distinct issues and review them under the three-prong ineffectiveness standard
announced in Pierce.FN11 Consistent with this standard, the petitioner must establish that: (1) the underlying claim has
arguable merit; (2) counsel whose effectiveness is being challenged did not have a reasonable basis for his or her actions
or failure to act; and (3) the petitioner suffered prejudice as a result of that counsel’s deficient performance. Pierce, 527
A.2d at 976-77.

FN10. Furthermore, although in many cases the claim will be dismissed for the reasons discussed on direct appeal,
this is not a distinction without a difference, because it is a distinct, constitutional claim that deserves its own analy-
sis regardless of the result of that analysis. Furthermore, we can envision circumstances where a defendant may be
entitled to relief on an ineffectiveness claim attacking counsel’s performance on direct review.

FN11. Of course, an exception to this, which should rarely occur following our decision in Grant, supra n. 9, would
occur if a claim of ineffectiveness was raised on direct appeal and a claimant seeks to raise the same claim of ineffec-
tiveness on collateral review.

Since the claims of the ineffectiveness which are currently being alleged by Stringer that his appellate counsel’s failure to prop-
erly brief the alleged ineffectiveness of his trial counsel, this is a different issue than the claim of the ineffectiveness of his trial
counsel, which has previously been litigated.

The Pennsylvania Supreme Court in Commonwealth v. Collins, supra., recognized that there is a separate and distinct claim that
is being asserted when the claim of the ineffectiveness is being made even as it pertains to an issue that has been previously liti-
gated since the claim that is being raised is the stewardship of the petitioner’s counsel which affects his rights under the Sixth
Amendment and the United States Constitution, under Article I, Section 9 of the Pennsylvania Constitution. Although the basis for
the claims of the ineffectiveness of Stringer’s counsel had been previously litigated in his direct appeal, it is the current contention
of the ineffectiveness of his counsel with respect to those claims that provides Stringer with the basis for asserting his current
claims for relief under the Post-Conviction Relief Act. The problem with Stringer’s current claim is that it his appellate counsel
could not be ineffective for failing to raise a meritless claim. In his direct appeal, Stringer maintained that he should have been
entitled to an instruction on involuntary manslaughter or imperfect self-defense which claim of error was rejected by the Superior
Court. Since the claim had no merit, his appellate counsel could not be ineffective for failing to properly advance that claim.

Stringer next maintains that this Court in failing to provide him with the opportunity to amend his petition violated Pennsylvania
Rule of Criminal Procedure 905, which provides as follows:

Rule 905. Amendment and Withdrawal of Petition for Post-Conviction Collateral Relief

(A) The judge may grant leave to amend or withdraw a petition for post-conviction collateral relief at any time.
Amendment shall be freely allowed to achieve substantial justice.

(B) When a petition for post-conviction collateral relief is defective as originally filed, the judge shall order amendment
of the petition, indicate the nature of the defects, and specify the time within which an amended petition shall be filed. If
the order directing amendment is not complied with, the petition may be dismissed without a hearing.

(C) Upon the entry of an order directing an amendment, the clerk of courts shall serve a copy of the order on the defendant,
the defendant’s attorney, and the attorney for the Commonwealth.

(D) All amended petitions shall be in writing, shall comply substantially with Rule 902, and shall be filed and served
within the time specified by the judge in ordering the amendment.

When this Court received Stringer’s pro se petition for post-conviction relief, it appointed Charles Pass to represent him in con-
nection with that petition so that Stringer could have a counseled petition filed on his behalf. Pass undertook an extensive review
of the record generated in Stringer’s case and after that review, filed his Turner/Finley letter and a one hundred three page brief
in support of his motion for leave to withdraw as counsel in light of the dictates of Commonwealth v. Turner and Commonwealth
v. Finley. In filing his letter and brief, Pass was of the professional opinion that all of the issues that Stringer sought to raise were
meritless and there was no legitimate issue that could be raised. It is clear that no useful purpose would be served by attempting
to amend this petition and, accordingly, this Court dismissed that petition without a hearing in accordance with Pennsylvania Rule
of Criminal Procedure 907 which provides in pertinent part:

Rule 907. Disposition Without Hearing

Except as provided in Rule 909 for death penalty cases,
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(1) the judge shall promptly review the petition, any answer by the attorney for the Commonwealth, and other matters of
record relating to the defendant’s claim(s). If the judge is satisfied from this review that there are no genuine issues con-
cerning any material fact and that the defendant is not entitled to post-conviction collateral relief, and no purpose would
be served by any further proceedings, the judge shall give notice to the parties of the intention to dismiss the petition and
shall state in the notice the reasons for the dismissal. The defendant may respond to the proposed dismissal within 20
days of the date of the notice. The judge thereafter shall order the petition dismissed, grant leave to file an amended peti-
tion, or direct that the proceedings continue.

This Court engaged in an extensive review of Stringer’s case which included a review of the Turner/Finley letter, the brief filed
in support of Pass’ motion to withdrawn, the trial transcript, and the Opinions that this Court and the Superior Court issued in con-
nection with this direct appeal. Based upon that review it is clear that none of the issues that Stringer sought to address had any
merit and there would be no purpose to be served by conducting a hearing on these frivolous claims or by allowing Stringer to
amend his petition when he was unable to assert any claims of merit.

Stringer’s final claim of error is that this Court mischaracterized the facts in this case, in particular, that Stringer had cut
Lynch’s throat from behind. The photograph taken of Lynch’s neck clearly revealed a number of cuts on his neck and the autopsy
done on Lynch also revealed numerous stab marks to his back, which were the ultimate cause of his death since his aorta was sev-
ered by one or more of these stab wounds. It is also interesting to note that Lynch had no defensive wounds to his hands which
would indicate somebody attacking from the front and the physical facts and circumstantial evidence in this case clearly led to the
conclusion that Stringer had cut Lynch’s neck from behind. What Stringer objected to was the characterization of how this
occurred, however, those were the facts of Stringer’s case. As with all of Stringer’s claims of error, this contention that the Court
mischaracterized the facts in this case, is clearly without merit.

Cashman, J.

Dated: July 6, 2011

1 (2) Evidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts proffered under subsection (b)(2) of this rule may be admitted in a criminal case only
upon a showing that the probative value of the evidence outweighs its potential for prejudice.

Commonwealth of Pennsylvania v.
Steven Graham

Criminal Appeal—Sufficiency—

No. CC 201001861. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 7, 2011.

OPINION
The appellant, Steven Graham, (hereinafter referred to as “Graham”), has filed the instant appeal as a result of his conviction

for the crimes of person not to possess a firearm and seven counts recklessly endangering another person for which he was sen-
tenced to a period of incarceration of not less than five nor more than ten years for his violation of the Uniform Firearms Act and,
at the first two counts of recklessly endangering another person, he was sentenced to two, two year periods of probation which
were to run consecutively. With respect to the remaining convictions of recklessly endangering another person, no further penal-
ty was imposed. Graham was directed to file a concise statement of matters complained of on appeal pursuant to Pennsylvania Rule
of Appellate Procedure 1925(b), and in his concise statement he has raised two claims of error, both of which allege that the evi-
dence was insufficient to support the verdicts that were rendered against him. In both claims of error, Graham maintains that the
evidence was insufficient to establish the elements of the offenses for which he was convicted.

On November 7, 2009, Jean Williams together with four of her five children and Graham were watching a movie on television.
At approximately 8:30 p.m., there was a knock on her door and when she opened the door, an individual known to her by his street
name of “Dracula” pointed a gun at her face, telling people not to move. Williams attempted to push Dracula out of the room when
she then heard two gunshots. Williams was trying to push Dracula out of the door since she was in her bedroom, which was a very
small room, with Graham and her small children, and was trying to protect them. Williams saw Graham run through the bedroom
and go out the bedroom window, at which time she observed what she believed to be a nine-millimeter handgun in his hand,
although she had not seen or felt that gun prior to Dracula arriving. There was a bullet hole in the wall near where her seven year
old son, Lee, was standing next to the television. Williams identified the nine-millimeter as a dark gun and saw it in Graham’s hand
as he went out the window. She later heard another shot when he was outside but could not tell who had fired that shot.

The standard for review of a claim that the evidence was insufficient to support the evidence is set forth in Commonwealth v.
Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), wherein the Pennsylvania Supreme Court stated:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).
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The crime of a person not to possess a firearm is defined in 18 Pa.C.S.A. §6105 as follows:

6105. Persons not to possess, use, manufacture, control, sell or transfer firearms

(a) Offense defined.—

(1) A person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth.

(2)(i) A person who is prohibited from possessing, using, controlling, selling, transferring or manufacturing a firearm
under paragraph (1) or subsection (b) or (c) shall have a reasonable period of time, not to exceed 60 days from the date
of the imposition of the disability under this subsection, in which to sell or transfer that person’s firearms to another
eligible person who is not a member of the prohibited person’s household.

(ii) This paragraph shall not apply to any person whose disability is imposed pursuant to subsection (c)(6). . .

(b) Enumerated offenses.—The following offenses shall apply to subsection (a):

Section 908 (relating to prohibited offensive weapons).

Section 911 (relating to corrupt organizations).

Section 912 (relating to possession of weapon on school property).

Section 2502 (relating to murder).

Section 2503 (relating to voluntary manslaughter).

Section 2504 (relating to involuntary manslaughter) if the offense is based on the reckless use of a firearm.

Section 2702 (relating to aggravated assault).

Section 2703 (relating to assault by prisoner).

Section 2704 (relating to assault by life prisoner).

Section 2709.1 (relating to stalking).

Section 2716 (relating to weapons of mass destruction).

Section 2901 (relating to kidnapping).

Section 2902 (relating to unlawful restraint).

Section 2910 (relating to luring a child into a motor vehicle or structure).

Section 3121 (relating to rape).

Section 3123 (relating to involuntary deviate sexual intercourse).

Section 3125 (relating to aggravated indecent assault).

Section 3301 (relating to arson and related offenses).

Section 3302 (relating to causing or risking catastrophe).

Section 3502 (relating to burglary).

Section 3503 (relating to criminal trespass) if the offense is graded a felony of the second degree or higher.

Section 3701 (relating to robbery).

Section 3702 (relating to robbery of motor vehicle).

Section 3921 (relating to theft by unlawful taking or disposition) upon conviction of the second felony offense.

Section 3923 (relating to theft by extortion) when the offense is accompanied by threats of violence.

Section 3925 (relating to receiving stolen property) upon conviction of the second felony offense.

Section 4906 (relating to false reports to law enforcement authorities) if the fictitious report involved the theft of a firearm
as provided in section 4906(c)(2).

Section 4912 (relating to impersonating a public servant) if the person is impersonating a law enforcement officer.

Section 4952 (relating to intimidation of witnesses or victims).

Section 4953 (relating to retaliation against witness, victim or party).

Section 5121 (relating to escape).

Section 5122 (relating to weapons or implements for escape).

Section 5501(3) (relating to riot).

Section 5515 (relating to prohibiting of paramilitary training).

Section 5516 (relating to facsimile weapons of mass destruction).
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Section 6110.1 (relating to possession of firearm by minor).

Section 6301 (relating to corruption of minors).

Section 6302 (relating to sale or lease of weapons and explosives).

Any offense equivalent to any of the above-enumerated offenses under the prior laws of this Commonwealth or any
offense equivalent to any of the above-enumerated offenses under the statutes of any other state or of the United States.

In order to establish that an individual committed the crime of person not to possess a firearm, the Commonwealth must prove that
that individual possessed a firearm and had a prior conviction of an offense listed in 18 Pa.C.S.A. §6105(b). Commonwealth v.
Williams, 911 A.2d 548 (Pa. Super. 2006). Prior to the commencement of testimony, the Commonwealth introduced Exhibits 1A, B
& C, which were certified convictions of Graham’s convictions of the crimes of murder, burglary and rape, all of which are enu-
merated crimes under Section 6105(b). The Commonwealth’s prime witness was Jean Williams who testified that after Dracula
had forced his way into her home and fired a shot, she saw Graham with a nine-millimeter in his hand and that a shot was fired
from that nine-millimeter into the floor and area next to the television where her seven year old son was standing. Although
Williams maintained that she was not a firearms expert, she did note that the dark firearm, which Graham possessed, was a nine-
millimeter. A nine-millimeter casing was recovered from her bedroom. As noted in Commonwealth v. Widmer, supra., the standard
to be employed in viewing the claim of the insufficiency of the evidence, is to review all of the evidence in the light most favorable
to the Commonwealth as the verdict-winner. Using this standard it is clear that the Commonwealth’s principle witness, who testi-
fied that she was not an expert on firearms, was able to identify the weapon that Graham had and identify it as a nine-millimeter
semi-automatic. Her testimony was confirmed by the physical evidence which presented on the scene by the recovery of a nine-
millimeter shell casing.

Graham testified in his own defense and denied that he ever had a gun while he was in Williams’ home and recounted basical-
ly the same facts as did Williams. When Dracula came into the bedroom with a gun in his hand, Graham went out the window and
heard one gun shot being fired. Once he was outside and running away from Williams’ home, he did not hear any other gunshots.
Both Williams and her daughter testified that they heard two gunshots inside the residence and one gunshot outside the residence.
In viewing the evidence in the light most favorable to the Commonwealth, it is clear that the Commonwealth met its burden of prov-
ing the elements of the offense as charged and that Graham was properly convicted of the charge of person not to possess a firearm.

Graham next maintains that the evidence was support his convictions of seven counts of recklessly endangering another per-
son. The crime of recklessly endangering another person is defined at 18 Pa.C.S.A. §2705 as follows:

2705. Recklessly endangering another person

A person commits a misdemeanor of the second degree if he recklessly engages in conduct, which places or may place
another person in danger of death or serious bodily injury.

In Commonwealth v. Reynolds, 835 A.2d 720, 727 (Pa. Super. 2003), the Court defined the burden of proof imposed upon the
Commonwealth in establishing the commission of this crime.

Appellant was also convicted of two counts of REAP, under 18 Pa.C.S. § 2705, which states that “[a] person commits
a misdemeanor of the second degree if he recklessly engages in conduct which places or may place another person in
danger of death or serious bodily injury.” 18 Pa.C.S. § 2705. “Thus, the crime requires (1) a mens rea recklessness, (2) an
actus reus some ‘conduct,’ (3) causation ‘which places,’ and (4) the achievement of a particular result ‘danger,’ to another
person, of death or serious bodily injury.” Commonwealth v. Trowbridge, 261 Pa.Super. 109, 395 A.2d 1337, 1340 (1978). See
also Commonwealth v. Klein, 795 A.2d 424, 427-28 (Pa.Super.2002) (citations omitted) (indicating the “mens rea for
recklessly endangering another person is a conscious disregard of a known risk of death or great bodily harm to anoth-
er person” and “serious bodily injury” is “bodily injury which creates a substantial risk of death or which causes seri-
ous, permanent disfigurement or protracted loss or impairment of the function of any bodily member or organ”). “This
statutory provision was directed against reckless conduct entailing a serious risk to life or limb out of proportion to any
utility the conduct might have.” Commonwealth v. Rivera, 349 Pa.Super. 303, 503 A.2d 11, 12 (1985) ( en banc ).

The crime of REAP “is a crime of assault which requires the ‘creation of danger.’ ” Id. (citation omitted). “As such,
... there must be an ‘actual present ability to inflict harm.’ ” Id. (citation omitted). In Trowbridge, we explained this risk
of actual danger as follows:

By requiring the creation of danger, we think it is plain under § 2705 that the mere apparent ability to inflict harm
is not sufficient. Danger, and not merely the apprehension of danger, must be created. Therefore, we think that § 2705
retains the common law assault requirement of actual present ability to inflict harm. See also Commonwealth v. Goosby,
251 Pa.Super. 326, 380 A.2d 802 (1977) (where defendant pointed gun and pulled trigger, but one live cartridge in the gun
misfired, there is sufficient evidence to convict for recklessly endangering).

Trowbridge, 395 A.2d at 1340 (footnotes omitted).

In Commonwealth v. Hartzell, 988 A.2d 141 (Pa. Super. 2009), that Court found that the defendant had committed the crime of reck-
lessly endangering another person when the defendant fired from a distance thirty yards away, and fired into a creek some twen-
ty-five to thirty feet away from his two intended victims. The Court determined that although the defendant did not fire directly at
the two intended victims, the gun was pointed in their general direction and it was noted that the water was rather shallow and
there were rocks in the stream which could have caused the projectile to ricochet. That Court also noted that the mere pointing of
a loaded gun was sufficient to support a conviction for recklessly endangering another person. Commonwealth v. Reynolds, 835
A.2d 720 (Pa. Super. 2003). The Court further noted that the brandishing of a loaded handgun during the commission of a crime is
also sufficient to support a conviction for recklessly endangering another person. Commonwealth v. Hopkins, 747 A.2d 910 (Pa.
Super. 2000). While Graham was not the instigator of the shooting, he did return fire in an extremely small room where Williams
and her minor children were. Williams identified Graham’s gun as being a nine-millimeter semi-automatic and a nine-millimeter
shell casing was found in the area at or near where Williams’s seven-year-old son was standing. Williams’ daughter testified that
all of the children were scared as a result of the gunfire that was occurring. When viewed in the context of Graham’s actions, it is
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clear that he had a loaded weapon that he discharged it into a small room containing minor children and Williams, and that he had
the capacity to inflict serious bodily injury or death as a result of his conduct.

Although the Commonwealth established the elements of the crime of recklessly endangering another person, Graham is
correct that he should not have been convicted of seven counts. Williams testified that she was present in her bedroom with
Graham and four of her minor children. Accordingly, Graham should have been convicted of only five counts of recklessly
endangering another person; however, the error in convicting on seven counts of recklessly endangering another person is
harmless since no further penalty imposed at the remaining two counts of recklessly endangering. Based upon a review of the
record in this case it is clear that both of Graham’s claims that the evidence was insufficient to support the verdicts rendered
in his case are without merit.

Cashman, J.

Dated: July 7, 2011

Commonwealth of Pennsylvania v.
Nathan Wolfe

Criminal Appeal—PCRA—Weight of the Evidence—Evidence of Prior Record

No. CC 200903661. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 7, 2011.

OPINION
This is an appeal from this Court’s denial of defendant’s petition filed pursuant to the Post-Conviction Relief Act. Defendant’s

first claim is that defense counsel rendered ineffective assistance of counsel for failing to raise a weight of the evidence claim in
his post-sentencing motions. Specifically, the defendant claims that the testimony of witness Tayne Powell was incredible.
Defendant also claims that trial counsel was ineffective for failing to object to testimony that he had a prior criminal record.
Neither claim has merit.

The facts of this case are aptly recited in the Superior Court’s opinion filed relative to defendant’s direct appeal and they will
not be recounted herein. See Commonwealth vs. Nathan Wolfe, No. 146 WDA 2010, (Filed November 1, 2010). In its memorandum
opinion, the Superior Court reviewed the Anders brief filed by appellate counsel and evaluated the sufficiency of the evidence
against the defendant. The Superior Court determined that the challenge to the sufficiency of evidence was wholly frivolous and
that the evidence was sufficient to convict the defendant. In making this determination, the Superior Court relied heavily on the
testimony of Tayne Powell. Moreover, although the Superior Court did not address the substance of the challenge to the weight of
the evidence and dismissed the challenge on procedural grounds, the Court did caution the defendant about basing his weight
challenge on the lack of credibility of a Commonwealth witness. The Superior Court explained that

Although this Court cannot consider a weight claim in the first instance, we note that “the credibility of witnesses and
weight of evidence are determinations that lie solely with the trier of fact. The trier of fact is free to believe all, part or
none of the evidence.” Commonwealth v. Williams, 854 A.2d 440, 445 (Pa. 2004) (internal citations omitted).

Relative to the defendant’s claims in this case, it is well established that counsel is presumed effective and the defendant bears
the burden of proving ineffectiveness. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). To overcome this pre-
sumption, Appellant must satisfy a three-pronged test and demonstrate that: (1) the underlying substantive claim has arguable
merit; (2) counsel whose effectiveness is being challenged did not have a reasonable basis for his or her actions or failure to act;
and (3) the petitioner suffered prejudice as a result of counsel’s deficient performance. Commonwealth v. Pierce, 567 Pa. 186, 786
A.2d 203, 213 (Pa. 2001). A claim of ineffectiveness will be denied if the petitioner’s evidence fails to meet any of these prongs. Id.
at 221-222.

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has for-
gone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa. Super.
560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim. Commonwealth
v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

Defendant’s first claim that trial counsel was ineffective for failing to properly raise a challenge to the weight of the evidence
is wholly baseless. As set forth in Criswell v. King, 834 A.2d 505, 512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances,
i.e., when the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. Reassessment of the credibility of
the witnesses is generally not proper in reviewing weight claims. Commonwealth v. Manley, 985 A.2d 256, 261(Pa.Super.2009);
Commonwealth v. Gibbs, 981 A.2d 274 (Pa.Super. 2009). Unless the evidence is so unreliable and/or contradictory as to make any
verdict based on such evidence pure conjecture, a weight challenge shall fail. Gibbs, at 981 A.2d at 282. A reviewing court is not
permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict
should only be reversed based on a weight claim if the evidence is so tenuous, vague and uncertain that the verdict was so con-
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trary to the evidence as to shock one’s sense of justice. Id.; Commonwealth v. Sullivan, 820 A.2d 796, 806 (Pa.Super. 2003)(quoting
Commonwealth v. La, 433 Pa. Super. 432, 640 A.2d 1336, 1351 (Pa. Super. 1994), appeal denied, 540 Pa. 597, 655 A.2d 986 (Pa.
1994)). See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the
grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict
but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal
weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000); see also Commonwealth v. Morgan,
913 A.2d 906 (Pa.Super. 2006)(a weight argument concedes sufficiency but contests which evidence is to be believed).

This Court has reviewed the trial record. The verdict has more than ample support in the record and does not shock any ration-
al sense of justice. The jury was free to believe Tayne Powell’s testimony in convicting the defendant. This Court will not disturb
that determination. Moreover, this Court recognizes that the Superior Court has already relied on the testimony of Ms. Powell in
determining that the evidence was sufficient to convict the defendant. Even had trial counsel properly preserved the weight claim,
the motion would have been denied. This claim has no arguable merit. This claim of error should, therefore, be rejected. 

Defendant’s second challenge to trial counsel’s effectiveness is a complaint that trial counsel should have objected to any
reference to his prior record at trial. The trial record reflects that the following exchange occurred at sidebar before the
Assistant District Attorney’s opening statement:

ADA: Just trying to be very cautious, the defendant said to the young lady, you can take this, you ain’t got no record. That’s
one of his statements. So I wanted to bring that up in my opening and the officer would testify about it. I know it doesn’t
say the defendant has a record but the converse may be inferred. I just wanted to make sure it was okay. I wanted to bring
it to the Court’s attention.

The Court: Any objection?

Defense Counsel: No.

During the trial, the Commonwealth presented the following testimony from Tayne Powell:

He asked me to take it, like – he was like, you’re not going to get – you’re going to get probation because you don’t have
a record, like you can take this, that’s what he told me.

Later in the trial, one of the arresting officers testified as follows:

Officer: He leaned over towards Ms. Powell and he said, “you can take this, you ain’t got no record.

Defendant claims that admission of this evidence essentially advised the jury that he was a bad guy with a prior criminal record.
Trial counsel was not legally ineffective for failing to object to this evidence because his ineffective assistance claim is not of
arguable merit. The testimony elicited by the Commonwealth was admissible at trial. This Court is not convinced that the evidence
admitted at trial equates to the admission of defendant’s prior criminal record. In the opinion of this Court, the evidence does not
establish that the defendant had a prior record. Instead, the evidence demonstrates the defendant’s knowledge that he possessed
the drugs and his intent to possess them. Generally, evidence that a defendant committed other crimes, wrongs, or acts is inad-
missible to prove that a defendant acted in conformity therewith. Pa. R. Evid. 404(b)(1). This type of evidence is admissible,
however, when it is offered for other purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, iden-
tity or absence of mistake or accident so long as the trial court concludes the probative value of the evidence outweighs its
potential for prejudice. Pa. R. Evid. 404(b)(2), (3). See Commonwealth v. Henkel, 938 A.2d 433, 444 (Pa.Super. 2007). Although
the evidence was admitted because defense counsel did not object to its admission, had defense counsel objected, the evidence
would have been admitted anyway as it demonstrated the defendant’s knowledge and intent. It also provided evidence of the
defendant’s plan to have another person take sole responsibility for his illegal actions. The defendant’s ineffectiveness claim
does not have arguable merit and defendant suffered no prejudice from his counsel’s failure to object to the admission of
the evidence.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 7, 2011
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Commonwealth of Pennsylvania v. Jane C. Orie
Criminal Appeal—Commonwealth Appeal—Supplement the Record—Mistrial—Frivolous Appeal

No. CC 201010285. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—July 14, 2011.

MEMORANDUM OPINION
This opinion will address two matters that have come before the Court in this case: the Commonwealth’s Petition for Evidentiary

Hearing to Complete the Certified Record Pursuant to Pa. R.A.P. 1926 and the June 28, 2011 Order of the Superior Court directing
that this Court “…mindful of the necessity for accelerated treatment, if the court wants to file a supplemental opinion on the sole
issue of frivolousness, it must do so within (14) fourteen days of the filing of this order and remit it immediately with the certified
record to this Court.”

Turning first to the Commonwealth’s Petition, the Court does not believe that Pa. R.A.P. 1926 authorizes this Court to conduct
an evidentiary hearing to permit the Commonwealth to present evidence not available to it or the Court at the time the decision to
grant the mistrial was made. Rule 1926 provides:

If any difference arises as to whether the record truly discloses what occurred in the lower court, the difference shall be
submitted to and settled by that court after notice to the parties and opportunity for objection, and the record made to
conform to the truth. If anything material to either party is omitted from the record by error or accident or is misstated
therein, the parties by stipulation, or the lower court either before or after the record is transmitted to the appellate court,
or the appellate court, on proper suggestion or of its own initiative, may direct that the omission or misstatement be cor-
rected, and if necessary that a supplemental record be certified and transmitted. All other questions as to the form and
content of the record shall be presented to the appellate court.

The Comment to this rule makes it clear, however, that this power to supplement the record is limited.

Note: Based on former Supreme Court Rule 63, and former Superior Court Rule 54. This rule is intended to close a gap
in the prior practice whereby the lower court could not correct an error discovered in writing an opinion under Rule 1925
(opinion in support of order). This rule does not enlarge the power of the lower court to rewrite the record but, together
with Rule 1922(c) (certification and filing), merely postpones the reading and correction by the trial judge of an unobjected
to transcript (except for the charge to the jury in criminal proceedings) from the transcription stage to the opinion writing
stage, so as to conform to actual practice.

There is no dispute over the content of the record before this Court. This Court determined, as a factual matter, that the documents
offered into evidence by the defendant as Exhibits 110 and 101 B were forgeries. This Court also determined, as a factual matter,
that the forged documents “…were in the sole possession of the defense until the defendant identified them during her direct tes-
timony. Although they may have been shown to the Commonwealth when they were used to cross-examine Ms. Pavlot, copies were
not provided to the Commonwealth until the defendant authenticated them and they were admitted on February 28, 2011.” (Trial
Court Opinion, at. P. 5). This Court is not aware of any evidence of record in this matter that calls into question the accuracy of
those essential factual findings. Accordingly, there is no need for the Commonwealth to present evidence to refute something for
which there is no evidence, namely, that the three forged documents were altered by the prosecution. This Court has already found
as a fact that that the documents were offered in their altered state by the defendant.

The Court will, however, Order that the certified record include the Commonwealth’s Petition and its attachments. As the
Commonwealth has pointed out, the defendant filed in both the Supreme and Superior Courts a Petition to which was attached a
Secret Service report dated April 28, 2011. That report is attached to the Commonwealth’s Petition as Exhibit B, along with anoth-
er copy of that report, dated June 8, 2011, which contained additional information as to the disposition of the documents examined
and another report dated June 10, 2011. Since both parties apparently believe that the Secret Service reports contain information
relevant to the disposition of the issues, it is proper that the record include that report. The request for an evidentiary hearing will,
however, will be DENIED.

Turning now to the Superior Court’s Order, this Court has reviewed its Opinion explaining the reasons for the denial of the
defendants Motion to Bar Retrial. This Court set forth at length in that Opinion the basis for the denial of that Motion. This Court
is satisfied that its earlier Opinion sufficiently sets forth why the appeal from that denial is frivolous as a matter of law.

The defendant’s appeal is frivolous because, as this Court pointed out, the mistrial was caused by the actions of the defendant
in submitting documents that had been altered.1 The Court requested that the parties suggest appropriate remedies. Twice the
defendant suggested remedies and twice those remedies were to either allow the jury to complete its deliberations, using the
altered documents without any instruction regarding those documents and without the jury being presented with the evidence of
the alterations, or declaring a mistrial. When the Commonwealth suggested that the proper remedy was to bring the jury back from
deliberations and provide additional instructions as to the altered documents, defense counsel’s response was clear: “Before you
do that then declare a mistrial.” (M.T. 3/13/11; p. 18).

The defendant’s appeal is frivolous because the defendant, and only the defendant, was responsible for the occurrence that
resulted in the mistrial and because the defendant insisted that a mistrial was the only appropriate remedy to the problem of the
forged documents; other than doing nothing. What occurred was tantamount to an attempt to perpetrate a fraud upon the Court
and to do nothing would have been to allow that attempt ripen into an actual fraud. This Court had to take action to avert that. The
Court took the action that the defendant herself argued was the only alternative to doing nothing: granting a mistrial.

Despite having brought about the mistrial by offering into evidence of forged documents, the defendant, nevertheless, sought
to bar her retrial on double jeopardy grounds. The appeal from this Court’s denial of that motion is clearly and unequivocally friv-
olous for, to have barred the defendant’s retrial, would have allowed her to benefit from her own conduct that caused the mistrial
and from her own insistence that a mistrial was the only appropriate remedy, other than doing nothing. Allowing a criminal defen-
dant to benefit from engaging in conduct during a trial that results in a mistrial would be a gross miscarriage of justice and her
attempt to argue that she is entitled to that outcome renders her appeal frivolous.

BY THE COURT:
/s/Manning, A.J.
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ORDER OF COURT
AND NOW, this 14th day of July 2011, for the reasons set forth in the foregoing Memorandum Opinion, it is ORDERED as

follows:

1. The Commonwealth’s Petition to Supplement the Record is DENIED as to the request for an evidentiary hearing but
is GRANTED as to the request that that Petition and its Exhibits be made a part of the certified record to be transmitted
to the Superior Court and the Petition for an Evidentiary Hearing to Complete the Record Pursuant to Pa. R.A.P. 1926 and
the Secret Service Reports dated April 28, June 8 and June 10, 2011, attached to that Petition, shall be made a part of the
certified record in this matter; and

2. The Department of Court Records shall forthwith transmit the entire record in this matter, including the transcripts of
all proceedings, to the Superior Court of Pennsylvania.

BY THE COURT:
/s/Manning, A.J.

1 This Court’s factual determination that Exhibits 101-B and 110 were altered was corroborated by the Secret Service Reports. The
April 28 and June 8 reports stated that “Exhibit Q18-2 [Exhibit 101-B at trial] contains evidence of an insertion of the “Witness”
signature at the bottom of that document. The June 10, 2011 report states “Exhibits Q 18-2, Q 35-2 [Exhibit 91] and Q 36 [Exhibit
110] contain evidence of insertion for the “Jamie A. Pavlot” signature at the bottom of the documents.”

Commonwealth of Pennsylvania v.
Bradley John Caldwell

Criminal Appeal—Commonwealth Appeal—DUI—Suppression

No. CC 200817694. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—June 30, 2011.

OPINION
On September 7, 2008, at CC No. 200817694 the Defendant, Bradley John Caldwell, was charged with two counts of Driving

Under the Influence of Alcohol or Controlled Substance and one count of Failure to Drive on the Right Side of the Road. Defendant
filed a timely Omnibus Pretrial Motion to Suppress all evidence obtained as a result of the stop. A suppression hearing was held
on March 9, 2010 before this Court of Common Pleas. The Commonwealth presented the testimony of Shaler Police Officer Fowler.
At the conclusion of the hearing, the Court granted Defendant’s Motion to Suppress. The Commonwealth filed a timely appeal on
April 7, 2010, certifying in good faith that the granting of Defendant’s Pretrial Motion substantially handicapped or effectively ter-
minates the prosecution of Defendant on the specified charges.

FACTS
On September 7, 2008 at approximately 8:53 PM, Officer Fowler of the Shaler Township Police Department stopped a vehicle

driven by Defendant. Traveling south on Mt. Royal Boulevard, Officer Fowler observed Defendant’s vehicle driving north on the
same road. Fowler testified that approximately one-third of Defendant’s vehicle crossed into the officer’s lane, and that Defendant
slightly crossed over the fog line upon returning to his lane of traffic. Officer Fowler swerved his vehicle within his lane of traffic
without crossing the fog line.

Officer Fowler turned around at the intersection of Mt. Royal Boulevard and Virginia Avenue and began to follow Defendant’s
vehicle. Defendant then properly signaled before turning onto McElheny Road; properly signaled before turning onto Woodside
Road; properly stop at a stop sign, then turn right onto President Drive, again - using a proper turn signal; and then properly sig-
naled before turning left onto Village Road. Officer Fowler continued to follow Defendant until he pulled into a driveway of a home
later determined to be the Defendant’s, following yet another proper signal. Defendant exited his vehicle and the officer pulled
behind the Defendant’s vehicle, approached him and began to question him.

During this questioning, the officer made observations that he determined were consistent with someone under the influence
of alcohol or a controlled substance. Officer Fowler instructed the defendant to perform several field sobriety tests. After con-
cluding that he failed, placed him under arrest and handcuffs and brought him to the Shaler Police Station where a breath test
was conducted.

Interactions between citizens and police involving a mere encounter or request for information do not need to be supported by
any level of suspicion and do not carry any official compulsion to stop or respond. U.S.C.A. Const. Amend. 4; Const. Art. 1, § 8.
However, an investigative detention is lawful only if supported by reasonable suspicion as it subjects a suspect to a stop and a peri-
od of detention deriving from Terry v. Ohio. Commonwealth v. Smith, 836 A.2d 5, 10 (2003).

In Commonwealth v. Conte, the Superior Court confirmed that not every encounter between the police and a driver is a stop or
investigative detention. 931 A.2d 690 (Pa.Super. 2007). In Conte, the defendant’s vehicle was parked at night on the shoulder of the
highway exit ramp and the officer received a dispatch about a possible disabled vehicle. Id. at 691. The Court determined that the
encounter of the officer and driver in this instance would be understood by a reasonable person in the defendant’s position as an
act of official assistance and not as a start of an investigative detention. Id. at 693. As a “mere encounter” the officer’s request for
information does not need to be supported by any level of suspicion. Id. at 692. In the case at hand, Officer Fowler did not simply
come across Defendant or go to his stopped location following a dispatch. Officer Fowler followed Defendant for over a mile span-
ning at least five streets and finally stopped when Defendant arrived at his home and could no longer be followed. Defendant did
not experience a mere encounter offering assistance when he had already arrived safely at his home this encounter was an inves-
tigative detention.

In Commonwealth v. Strickler, 757 A.2d 884 (2000), the Pennsylvania Supreme Court analyzed under what circumstances a
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police interdiction can devolve into a mere encounter. The Supreme Court in Strickler ruled that the determination of whether a
continuing interdiction constitutes a mere encounter or a constitutional seizure centers upon whether an individual would objec-
tively believe that he was free to end the encounter and refuse a request to answer questions. Commonwealth v. Kemp, 961 A.2d
1247 (Pa. Super. 2008). In the present case, Officer Fowler followed Defendant home, stopped in front of his home and radioed his
position. No reasonable person would feel that after having been followed for over a mile by a police officer, who then stopped in
front of their home, they would be free to leave and refuse to answer questions. The circumstances were such that a reasonable
person would not feel that he was free to walk into his house and avoid contact with the officer; they would feel compelled, by the
officer’s conduct, that they were compelled to remain and answer questions. Additionally, Officer Fowler himself referred to his
actions as a stop during the preliminary hearing stating, “I notified County dispatch. Informed them of the stop, the location and
the lone occupant is the driver of the vehicle.” Preliminary hearing at 5. Therefore, Officer Fowler’s actions must be examined by
the standards set forth regarding motor vehicle stops, not mere encounters.

The Commonwealth correctly states that an officer may stop a vehicle based merely upon reasonable suspicion that a violation
of the Motor Vehicle Code has occurred or is occurring. Commonwealth v. Ulman, 902 A.2d 514. The Pennsylvania Motor Vehicle
Code codified this lowered standard at 75 Pa. C.S.A. §6308(b). A less demanding standard, reasonable suspicion can be established
“by information that is different in quantity and quality than that required for probable cause; it can arise from information that
is less reliable than that required to show probable cause.” Commonwealth v. Fell, 901 A.2d 542.

In order to determine the presence of reasonable suspicion, the totality of the circumstances must be considered. In the Interest
of D.M., 781 A.2d 1161, 1163 (2001). In making this determination, the Court must give “due weight ... to the specific reasonable
inferences [the police officer] is entitled to draw from the facts in light of his experience.” Commonwealth v. Cook, 735 A.2d 673,
676 (1999). Also, the totality of the circumstances test does not limit our inquiry to an examination of only those facts that clearly
indicate criminal conduct, rather, “even a combination of innocent facts, when taken together, may warrant further investigation
by the police officer.” Id. at 676.

In Commonwealth v. Hughes, the Superior Court upheld the lower court’s decision that the defendant’s driving provided the
arresting officer the necessary reasonable suspicion to enact a traffic stop. 908 A.2d 924. In Hughes, the arresting officers saw
Hughes’ vehicle swerve across the divided line into the other lane of traffic. Id. at 927. The officers followed Hughes for less than
a mile and saw him swerve into the other lane on at least two more occasions. Id. at 928. Considering the facts with in the totality
of circumstances and the officers’ experience, the Court found that Hughes’ multiple infractions provided an adequate basis for
reasonable suspicion justifying the initial traffic stop that lead to his Driving Under the Influence arrest. Id. at 928.

Unlike the officers in Hughes, Officer Fowler only saw Defendant swerve once, and he testified both at the preliminary and sup-
pression hearings that one-third of the Defendant’s vehicle briefly crossed into the opposite lane. From that point on, while he fol-
lowed the defendant for several miles, he observed the defendant comply with all traffic laws.

In Hughes, the longer the officers followed Defendant the more motor vehicle violations they identified. Id. Here, the opposite
was true. In fact, Officer Fowler followed Defendant for over a mile, observing him turn onto five different roads, using the prop-
er turn signals and stopping technique at each turn. The Commonwealth indicates that Officer Fowler’s testimony concerning
Defendant driving under the speed limit is sufficient to constitute reasonable suspicion to enact the stop. This argument is not con-
vincing, as Officer Fowler himself testified that the Defendant made his turns on numerous streets in close proximity to each other.
It would be unreasonable and unsafe to expect a driver to reach the speed limit when traveling in a residential area in which they
are not traveling more than a couple of blocks at a time before stopping or making a turn.

Officer Fowler stated he was following Defendant because, “I was trying to make further observations of his driving”
Preliminary hearing at 18. “I was trying to look for further observations.” Suppression hearing at 21. When the totality of the cir-
cumstances test is applied to the facts in the case, this court must look to Officer Fowler’s testimony in order to make a determi-
nation regarding Defendant’s improper and proper actions. The officer testified to one instance where Defendant crossed into his
lane of traffic and then testified to five instances of proper signaling, stopping at a stop sign and driving below the speed limit
through a residential neighborhood.

When asked at the preliminary hearing if the Defendant displayed any indication of “swerving, weaving, crossing over into
yards, onto the berm, speeding or doing anything that would be a violation of the vehicle code” as he traveled down Woodside,
President, and Village, Officer Fowler responded in the negative. Preliminary hearing at 16 - 18. One slight swerve, immediately
corrected, followed by over a mile of safe, violation-less driving, does not reach the even lowered standard of reasonable suspicion
given to us from the Legislature as interpreted by the Superior and Supreme Courts of the Commonwealth.

The stop of the defendant was done without the officer possessing sufficient facts to support the requisite reasonable suspicion.
Accordingly, all evidence obtained subsequent to that stop was properly suppressed.

BY THE COURT:
/s/Manning, A.J.

Commonwealth of Pennsylvania v.
Roy Edward McCullough

Criminal Appeal—Probation Violation—Sentencing

No. CC 200710266. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—June 30, 2011.

OPINION
The defendant, Roy McCullough, plead guilty in this matter to one count of Identity Theft (18 Pa. C.S.A. § 4120). It was graded

as a misdemeanor of the First Degree. As part of the plea agreement, he also entered pleas of guilty at CC 200709798 to one count
each of Resisting Arrest (18 Pa. C.S.A. § 5104); Simple Assault (18 Pa. C.S.A. § 2701); Driving Under the Influence (75 Pa. C.S.A. §
3802); Accident Involving Damage to Attended Vehicle (75 Pa. C.S.A. § 3743); Driving Under Suspension (75 Pa. C.S.A. 1543) and
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Disorderly Conduct (18 Pa. C.S.A. § 5503). He was sentenced to not less than six nor more than twenty-four months at an alterna-
tive housing facility at the related case and to a consecutive term of probation of twenty four months on the instant case. On June
24, 2010, upon motion of the defendant, his parole at the related case was terminated and he began to serve the period of proba-
tion in this case. On July 13, 2010 a warrant was issued for his arrest, alleging that he violated the conditions of his probation by
driving a motor vehicle while his license was suspended. At the hearing on this violation, the defendant stipulated that on three
separate occasions he was videotaped driving a motor vehicle while his license remained suspended. He consented to an evalua-
tion by the Allegheny County Behavior Clinic. He appeared on August 9, 2010. The behavior clinic evaluation concluded that he
had an alcohol problem and recommended treatment with alcoholics anonymous. The Court revoked his probation and sentenced
him to serve a term of incarceration of not less than six nor more than twenty-four months. The instant appeal followed in which
the defendant challenges the sentence imposed.

The defendant was given the opportunity to avoid incarceration. He was sentenced to serve six months in alternative housing to
be followed by three and one half years of parole and probation supervision. The most basic condition of his parole and probation
sentence was that he refrain from engaging in further criminal activity. The defendant, however, chose to violate that condition on
at least three occasions by driving his vehicle even though is license was suspended. He committed, by his own admission and on at
least three occasions, one of the same offenses for which he was sentenced to alternative housing, driving a motor vehicle while his
license was suspended due to a driving under the influence offense.

While it is true that the defendant could not be sentenced as a convicted violator since the three offenses that he admitted commit-
ting did not result in new charges as of the date of the revocation hearing, a court still may impose a sentence of total confinement for
a technical violation. The only restrictions are those found at 42 Pa. C.S.A. § 9711 (c), which provides:

(c) Limitation on sentence of total confinement.—The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) the defendant has been convicted of another crime; or

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned;
or

(3) such a sentence is essential to vindicate the authority of the court.

Although the defendant was not convicted of another crime, this Court concluded that the factors at (2) and (3) were met and
a sentence of total confinement allowed. His conduct clearly indicates that he was likely to commit another crime if not incar-
cerated. He was observed, and admitted, committing the very same offense for which the sentence of confinement to an alter-
native housing facility was imposed; driving with a suspended license. He did this three times that were observed. Moreover,
the sentence of total confinement was necessary to vindicate the authority of this Court. The defendant was allowed to serve
his sentence of incarceration imposed for the original offenses. Imposing an additional period of probation or sentencing him,
once again, to alternative housing would have not conveyed the message that there were no consequences for his willful vio-
lation of the conditions of his parole. The evaluation from the behavior clinic certainly corroborated the danger the defendant
posed if not incarcerated. He was driving a motor vehicle on a suspended license while still in need to treatment for his alco-
hol problem.

The imposition of sentence following the revocation of probation “is vested within the sound discretion of the trial court, which,
absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 101 1 (Pa.Super.1996).
An abuse of discretion is more than an error in judgment-a sentencing court has not abused its discretion “unless the record dis-
closes that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”
Commonwealth v. Smith, 673 A.2d 893, 895 (1996). This Court did not abuse its discretion in incarcerating a defendant with sever-
al prior convictions for driving under the influence; with at least one conviction for driving while his license was suspended as a
result of the prior driving under the influence convictions and who admitted to driving three times while his license remained sus-
pended due to his prior DUI convictions. To have allowed him to remain at liberty would have been to invite him to continue to
drive in violation of the law. He has proven by his conduct to be a threat to other drivers and the only way to abate that threat,
albeit for a short period of time, was to incarcerate him.

The judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

Commonwealth of Pennsylvania v.
John Lazear

Criminal Appeal—Suppression—Rule 600—Commonwealth Delay

No. CC 200814607. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 13, 2011.

OPINION
This is a direct appeal wherein the defendant, John Lazear, appeals from the Judgment of Sentence dated August 11, 2010. On

May 17, 2010, the defendant was convicted, after a nonjury trial, of possessing a firearm by a prohibited person, possessing a
firearm without a license and receiving stolen property. This Court sentenced the defendant to a term of imprisonment of not less
than 2 years nor more than 4 years. The defendant filed a timely Notice of Appeal. Defendant filed a Concise Statement of Errors
Complained of on Appeal alleging that this Court should have granted his suppression motion and the Court should have granted
his Rule 600 motion.



october 21 ,  2011 page 385

The credible facts adduced at the suppression hearing established the following events: At approximately 11:09 p.m.,
Officer Maritz of the Robinson Township Police Department was on routine patrol when he observed a Toyota Celica nearly
strike a white vehicle while making a u-turn into a parking lot. The Celica pulled in front of an oncoming vehicle causing the
oncoming vehicle to skid. Officer Maritz turned his marked vehicle around, activated the police lights and observed the Celica
pull into the parking lot of a Comfort Inn hotel. The Celica backed into a parking space and the lights of the Celica were turned
off. The defendant was a backseat passenger in the Celica. There were two other occupants in the vehicle. After the Celica
stopped in the parking space, the defendant attempted to get out of the vehicle. Officer Maritz ordered the occupants to remain
in the vehicle. The defendant continued to exit the vehicle and attempted to walk away. Officer Maritz called for back-up. The
other occupants of the vehicle began to exit the vehicle. Officer Maritz drew his service weapon and ordered all three occu-
pants to place their hands on the hood of the vehicle. Officer Maritz advised the occupants of their Miranda rights. Officer
Maritz observed that the occupants were shaking uncontrollably and appeared nervous. He asked the driver of the vehicle if
there was anything in the vehicle that the officers should be aware of. The driver responded that he “wasn’t sure”. The driv-
er executed a “consent to search” form and permitted Officer Maritz to search the vehicle. Officer Maritz searched the vehi-
cle. In the backseat, he located a backpack. Officer Maritz asked the occupants who owned the backpack. The defendant indi-
cated that it was his backpack. The defendant gave permission to search the backpack. He advised the Officer Maritz that he
had nothing to hide and he had just been released from jail. The backpack contained a .45 caliber handgun and two magazines
loaded with .45 caliber ammunition. The defendant claimed he didn’t know the weapon and ammunition were in the backpack.
He claimed his mother packed the backpack for him. The defendant was placed under arrest. Defendant claims that his deten-
tion was unlawful.

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect indi-
viduals from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth
v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforce-
ment officers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those interactions become
more intrusive. See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere
encounter’ (or request for information) which need not be supported by any level of suspicion, but carries no official compulsion
to stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111
S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a reasonable suspicion; it sub-
jects a suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional
equivalent of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial deten-
tion’, must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979);
Commonwealth v. Rodriguez, 532 Pa. 62, 614 A.2d 1378 (1992).

As set forth above, a mere encounter between police and a citizen need not be supported by any level of suspicion, and carries
no official compulsion on the part of the citizen to stop or to respond. See Beasley, 761 A.2d at 624. No constitutional provision pro-
hibits police officers from approaching citizens in public to make inquiries of them.

If, however, the police action becomes too intrusive, a mere encounter may be regarded as an investigatory detention or seizure.
See Id. To determine whether a mere encounter rises to the level of an investigatory detention, it must be discerned whether, as a
matter of law, police have conducted a seizure of the person involved. See Commonwealth v. Mendenhall, 552 Pa. 484, 715 A.2d
1117, 1119 (Pa. 1998).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a
show of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609
A.2d 177, 180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619
(1994). Such a detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the
requirements of Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular
encounter constitutes a seizure or detention, “a court must consider all the circumstances surrounding the encounter to deter-
mine whether the police conduct would have communicated to a reasonable person that the person was not free to decline the
officers’ request or otherwise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501
U.S. 429, 439, 115 L. Ed. 2d 389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter.
Circumstances to consider include, but are not limited to, the following: the number of officers present during the interaction;
whether the officer informs the citizen he or she is suspected of criminal activity; the officer’s demeanor and tone of voice;
the location and timing of the interaction; the visible presence of weapons on the officer; and the questions asked. See Beasley,
761 A.2d at 624.

If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity
is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may con-
duct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light of
his experience, that criminal activity may be afoot). Police officers are permitted to conduct a vehicle stop if the officer has rea-
sonable suspicion to believe that a violation of the Motor Vehicle Code is occurring or has occurred. Commonwealth v. Holmes, 14
A.3d 89, 95 (Pa. 2011). Police officers may request both drivers and their passengers to exit a lawfully stopped car or to remain in
a lawfully stopped care without reasonable suspicion that criminal activity is afoot. In such situations, it is not unreasonable for an
officer to request that the passengers in a lawfully stopped car exit the vehicle so that the safety of the officer is, if not insured, at
least better protected. Commonwealth v. Pratt, 930 A.2d 561, 564 (Pa.Super. 2007)

In this case, this Court believes that Officer Maritz observed a violation of the motor vehicle code by the driver of the
Celica. He observed the Celica travel into the path of an oncoming vehicle and nearly cause an accident. Officer Maritz was
permitted to initiate the traffic stop. Once the traffic stop was made, Officer Maritz was permitted to order the occupants to
remain in the vehicle. After the occupants ignored his commands and exited the vehicle, Officer Maritz was legally authorized
to order them to place their hands on the vehicle. The record is clear that he advised the occupants of their Miranda rights
prior to any of them making any statements to him. Officer Maritz conducted a consent search of the vehicle and located the
backpack. The defendant then admitted that he owned the backpack and gave Officer Maritz consent to search it. There is
nothing about the interaction of Officer Maritz and the defendant that renders the search and seizure unlawful. Moreover, any
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statements made by the defendant were made after he was advised of his Miranda rights. The suppression motion was prop-
erly denied.

The defendant next claims that this Court should have granted his Rule 600 motion. Rule 600(A)(2) states that when a complaint
is filed against a defendant who is incarcerated, trial must begin 180 days from the date on which the complaint was filed. Similarly,
Rule 600(A)(3) requires that trial commence for a defendant at liberty on bail within 365 days of the filing of the written complaint.
The rule further provides that certain periods are excluded from the Rule 600 calculation:

(C) In determining the period for commencement of trial, there shall be excluded therefrom:

(1) the period of time between the filing of the written complaint and the defendant’s arrest, provided that the
defendant could not be apprehended because his or her whereabouts were unknown and could not be determined by due
diligence;

(2) any period of time for which the defendant expressly waives Rule 600;

(3) such period of delay at any stage of the proceedings as results from:

(a) the unavailability of the defendant or the defendant’s attorney;

(b) any continuance granted at the request of the defendant or the defendant’s attorney.

Pa.R.Crim.P. 600(C).

The Superior Court has explained:

Rule 600 serves two equally important functions: (1) the protection of the accused’s speedy trial rights, and (2) the
protection of society. In determining whether an accused’s right to a speedy trial has been violated, consideration must
be given to society’s right to effective prosecution of criminal cases, both to restrain those guilty of crime and to deter
those contemplating it. However, the administrative mandate of Rule 600 was not designed to insulate the criminally
accused from good faith prosecution delayed through no fault of the Commonwealth.

So long as there has been no misconduct on the part of the Commonwealth in an effort to evade the fundamental
speedy trial rights of an accused, Rule 600 must be construed in a manner consistent with society’s right to punish and
deter crime. In considering these matters…, courts must carefully factor into the ultimate equation not only the pre-
rogatives of the individual accused, but the collective right of the community to vigorous law enforcement as well.

Commonwealth v. Ramos, 936 A.2d 1097, 1100 (Pa.Super. 2007) (en banc) (quoting Commonwealth v. Hunt, 858 A.2d 1234, 1238
(Pa.Super. 2004) (en banc)).

Excusable delay is not counted against the speedy trial clock:

“Excusable delay” is not expressly defined in Rule 600, but the legal construct takes into account delays which occur
as a result of circumstances beyond the Commonwealth’s control and despite its due diligence.

Commonwealth v. Booze, 953 A.2d 1263, 1272-1273 (Pa.Super. 2008).

In determining whether the Commonwealth acted with due diligence, it is noted that “[d]ue diligence is fact-specific, to be
determined case-by-case; it does not require perfect vigilance and punctilious care, but merely a showing the Commonwealth has
put forth a reasonable effort.” Commonwealth v. Selenski, 994 A.2d 1083, 1089 (Pa. 2010).

This Court denied the defendant’s Rule 600 motion because it believed that only 337 days elapsed on the “speedy trial clock”.
At the rule 600 hearing, Officer Maritz testified that he was injured in December of 2008 and was off work in March of 2009. He
was under a doctor’s care for treatment of a severe back injury. He underwent surgery in July, 2009. He came back to work on
January 4, 2010. He reinjured his back and was off work until a doctor’s appointment on January 19, 2010. He was cleared to return
to work after that. Officer Maritz testified that he didn’t recall receiving a subpoena to testify on the January 19, 2010 or on January
25, 2010. He testified that the practice in his police department is for the Chief to obtain the trial subpoenas and hand them out to
officers for trial appearances.

The evidence adduced at the Rule 600 hearing and on the docket demonstrated that the criminal complaint was filed in this case
on September 2, 2008. The preliminary hearing was scheduled for September 9, 2008. Seven days are counted toward the 365 day
period. The defendant requested a continuance until September 23, 2008. After the preliminary hearing, trial was scheduled for
August 19, 2009. A total of 330 days are counted toward the speedy trial calculation for this period. The defendant requested a trial
continuance which was granted. Trial was rescheduled for January 19, 2010. The Commonwealth requested a brief continuance on
that new date. Trial was rescheduled for January 25, 2010. This accounts for six days against the speedy trial clock. As of January
25, 2010, 343 days elapsed on the “speedy trial clock”. On January 25, 2010, the Commonwealth requested a continuance due to
the unavailability of Officer Maritz due to his injuries. On February 18, 2010, defense counsel made an oral motion to dismiss based
on Rule 600.

The defendant argues that the 24 days between January 25, 2010 and February 18, 2010 should count against the “speedy trial
clock”, resulting in a period of 367 days elapsing between the filing of the criminal complaint and the date of trial. This Court
believes that this period of time should not count as the Commonwealth exercised due diligence considering the fact that Officer
Maritz was unavailable due to his injuries. The officer’s serious and persistent injury was such that his availability at the relevant
time (January, 2010) was intermittent at best. The fact that the officer did not receive a subpoena for the January 25, 2010 date
was due to his being injured, returning to work and then being re-injured and away from work. This Court believes that the
Commonwealth put forth a reasonable effort to secure the attendance of Officer Maritz at trial. The delay in trial was not occa-
sioned by any intent to delay the trial on behalf of the Commonwealth.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 13, 2011
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Commonwealth of Pennsylvania v. Kevin Frantz, Jr.
Criminal Appeal—Probation Violation—Sentencing

No. CC 200808339. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 7, 2011.

OPINION
This is a timely appeal from this Court’s sentence of imprisonment of not less than 18 months nor more than 36 months as a

result of defendant’s violation of probation. Defendant alleges that the sentence imposed is excessive and unreasonable. For the
following reasons, the judgment of this Court should be affirmed.1

On October 2, 2008, the defendant pled guilty to six counts of theft. At CC No. 200714621, this Court sentenced the defendant to
a term of imprisonment of not less than one year nor more than two years and a consecutive term of probation of 3 years. At CC
No. 200808339, this Court sentenced the defendant to five concurrent terms of three years’ probation. On February 17, 2010, the
defendant was accepted for supervision by the Pennsylvania Board of Probation and Parole and placed into a “special probation”
program. On June 2, 2010, the defendant was arrested for violating the terms of his probation imposed at both cases. On August
17, 2010, after a Gagnon II hearing, a “Justice Related Service Plan” was implemented through the Allegheny County Department
of Human Service and the defendant agreed to enter the Cove Forge inpatient drug treatment program. On or about September 23,
2010, the defendant entered the Cove Forge program but within 24 hours of arriving at Cove Forge, the defendant left the program
without permission from any probation or parole officer. An arrest warrant was subsequently issued for him. The defendant was
not apprehended until December 21, 2010. On April 23, 2011, this Court convened a probation violation hearing.

At the hearing, the defendant attempted to convince the Court that he left Cove Forge to see his grandfather, who had been in
some sort of accident. The defendant admitted that he made no arrangements to turn himself in to a probation officer or any other
person after he’d seen his grandfather. The defendant admitted that he remained “on the run” from the time he left Cove Forge
until his arrest because he knew he was going to be punished. The defendant presented evidence at the hearing indicating that
while he was in jail the defendant was diagnosed with anxiety disorder and depressive disorder. Other evidence suggested that the
defendant was also bipolar.

A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed
on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).

In the particular context of a sentence imposed for a probation violation, a term of total confinement is available if any of the
following conditions exist: (1) the defendant is convicted of another crime; or (2) his conduct indicates that it is likely that he will
commit another offense; or (3) such a sentence is essential to vindicate the court’s authority. Commonwealth v. McAfee, 849 A.2d
at 275; 42 Pa.C.S.A. § 9771(c).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sen-
tence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the
general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . .” Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover, “the
sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).

The record in this case supports the sentence imposed by this Court. The sentencing record reflects that this Court considered
the defendant’s prior record and, most importantly, the fact that the instant probation violation was the second time the defendant
violated probation in these cases. The defendant had been to several treatment facilities with no success. This Court noted that
despite the fact that the defendant had been given many chances to comply with the conditions of probation, “there is no reason to
expect or even hope for success out of a county-based sentence”. This Court was most concerned that the defendant had made
many promises to participate in a variety of programs but he never completed them. Based on the defendant’s track record, this
Court believed that sentencing the defendant to another county-based program would be sentencing the defendant “to failure.” The
defendant was an admitted drug user and this Court also believed than any other sentence would have only perpetuated his illegal
drug use. In sum, the defendant repeatedly ignored the conditions of his probation in order to satisfy his own personal choices. A
state sentence in this case was proper as it was likely the defendant would commit another crime and such a sentence was neces-
sary to vindicate this Court’s authority.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 7, 2011
1 The defendant actually received concurrent sentences of imprisonment at CC No. 200714621 and CC No. 200808339 as a result of
the probation violations. Defense counsel inadvertently failed to file a Notice of Appeal at CC No. 200714621. By Order of Court
dated July 5, 2011, this Court has permitted defendant to file an appeal nunc pro tunc at CC No. 200714621. To the extent that the
issues are identical at each case, the instant opinion addresses all outstanding issues in both cases.
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Commonwealth of Pennsylvania v.
Hakeem Moran

Criminal Appeal—Sufficiency—Self Defense

No. CC 200900127. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 18, 2011.

OPINION
This is a direct appeal wherein the defendant, Hakeem Moran, appeals from the judgment of sentence of December 7, 2010.

After a non-jury trial, the defendant was convicted of aggravated assault, carrying a firearm without a license, recklessly endan-
gering another person and summary harassment. He was sentenced to a mandatory term of imprisonment of not less than 5 years
or more than 10 years relative to his conviction for aggravated assault. No further punishment was imposed at the other counts of
conviction. The defendant filed a timely Notice of Appeal. On appeal he alleges that the evidence was insufficient to convict the
defendant of aggravated assault because the Commonwealth failed to disprove the defendant’s claim that he acted in self-defense.
According to the defendant, there was no credible evidence establishing that the defendant was the aggressor in the altercation at
issue in this case.

At trial, Glenn McWilliams testified that on July 18, 2008, between 9:30 p.m. and 11:00 p.m., he received a telephone call
from his girlfriend, Dorothy Otto, that she had been attacked by the defendant. Mr. McWilliams left his place of employment
and proceeded home. When he got home, a police officer was already on the scene. Both the defendant and Ms. Otto were
speaking with the police officers. Ms. Otto advised the police officers that she did not wish to press criminal charges. The
defendant left the area.

Later that evening, the defendant re-appeared on Mr. McWilliams’ property. As he ran away the defendant and Mr. McWilliams
got into a physical altercation because of the events that transpired earlier in the evening. After the fighting stopped, Mr.
McWilliams went inside the residence to call 911. While Mr. McWilliams was inside, the defendant attacked Mr. McWilliams’
father. Mr. McWilliams ran outside. The defendant ran away from the residence, up an alley. As he ran away the defendant yelled,
“Don’t go anywhere, I’ll be right back”. The defendant kept yelling, “I’m going to get my pistol.” The police responded to the scene
and took a report. The defendant did not appear again that night. However, the defendant did call Mr. McWilliams later that night.
The defendant complained that Mr. McWilliams called the police. The defendant made derogatory comments toward Mr.
McWilliams and further warned Mr. McWilliams that “it’s not over”.

The following morning, Mr. McWilliams was standing on the street across from his residence. He was accompanied by Ms. Otto
and her son. Ms. Otto’s son was just over one year old at the time. While the three of them were on the street, the defendant
approached them. The defendant was brandishing a silver handgun and calling Mr. McWilliams a “bitch-ass”. As the defendant
continued to approach Mr. McWilliams, Ms. Otto and her child, Mr. McWilliams began to fear for their safety. He pulled a pock-
etknife from his pocket to defend himself. To protect Ms. Otto and her son, Mr. McWilliams began to move toward the defendant.
The defendant pointed his gun at Mr. McWilliams’ face. The defendant continued to taunt Mr. McWilliams by calling him a “bitch-
ass” and saying “what you gonna do”. The defendant pointed the gun at Mr. McWilliams’ face and chest. The two men were about
five feet apart and then the defendant fired the gun at Mr. McWilliams. Mr. McWilliams felt the bullet hit his leg and he dropped
his knife.

When Mr. McWilliams felt the shot, he ran at the defendant. According to Mr. McWilliams, his “adrenaline kicked in” and
he was going to defend his life. He believed he was going to die. The defendant took two steps back and pulled the trigger
again. The bullet did not discharge and the handgun appeared to malfunction. According to Mr. McWilliams, it appeared as
though a part of the handgun fell to the ground. The defendant attempted to pull the trigger again but it did not fire. Mr.
McWilliams was able to reach the defendant and the two men began fighting over the handgun. Mr. McWilliams was approxi-
mately five feet, eight inches tall and weighed about 140 pounds. The defendant was taller than Mr. McWilliams and weighed
over 200 pounds. The handgun fell to the ground. The defendant then wielded a knife in his left hand. The two men struggled
over the knife. After about 90 seconds, Mr. McWilliams disarmed the defendant and was able to grab the knife. The defendant
continued to fight Mr. McWilliams and had Mr. McWilliams in a bear hug. Mr. McWilliams attempted to free himself from the
defendant’s grip. He felt his life was in danger. Mr. McWilliams stabbed the defendant multiple times with the knife. Despite
being stabbed, the defendant continued to attack Mr. McWilliams. The defendant eventually disengaged from the fight. Mr.
McWilliams dropped the knife.

Just then, another person approached Mr. McWilliams and began attacking him. Mr. McWilliams recognized the person
from the streets as “Woo” but he did not know that person’s name. Woo proceeded to pull out a gun. The defendant got up and
told Mr. McWilliams, “It’s over. Go home.” Mr. McWilliams grabbed the gun and retreated to his residence. At the residence,
Mr. McWilliams gave the gun to his father. The police arrived on the scene and Mr. McWilliams provided details of the inci-
dent to them.

After the incident, it was determined that the bullet never entered Mr. McWilliams’ body. Instead, the shot entered a bible that
Mr. McWilliams had in his pants pocket. The thickness of the bible prevented the bullet from penetrating Mr. McWilliams’ body.
The only injuries sustained by Mr. McWilliams were bruising in the area where he was shot and cuts on his hands.

Dorothy Otto testified at trial. She testified that on July 18, 2008, she was attending a party in a local park. The defendant had
approached her, spit on her and punched her. She called Mr. McWilliams about the incident. She further testified that later that
evening, Mr. McWilliams and the defendant had an altercation about the incident. She testified about the incident that occurred in
the morning of July 19th. She explained that the defendant approached Mr. McWilliams holding a gun. During the incident, she
ran to her residence for her safety and for the safety of her child. The last thing she observed before she fled was the defendant
shooting Mr. McWilliams in the leg.

Glenn McWilliams, Sr. testified about his observations on July 18, 2008. He is Mr. McWilliams’ father. He explained that he
observed the defendant and Mr. McWilliams engage in a fight that evening. He testified that he intervened and told his son to get
in the residence. After his son went into the house, the defendant yelled, “Glenn, this is not over. I’m going to still kill you. I’m going
to kill your mother and kill your dad.” Glenn McWilliams, Sr. told the defendant that he “better get off my property” and “you can’t
be coming around here and threatening my family”. The defendant ran up to him and punched him in the face. The elder
McWilliams did not observe the incident where his son was shot.
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Relative to the defendant’s claim of error, the standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and sub-
stitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] prov-
ing every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The defendant complains that the evidence was insufficient to convict him of 18 Pa.C.S.A. §2702(a)(1). As it applies to this case,
that provision states

(a) Offense defined. —A person is guilty of aggravated assault if he [or she]:

(1) attempts to cause serious bodily injury to another or causes such injury intentionally, knowingly or recklessly
under circumstance manifesting extreme indifference to the value of human life.

“Serious bodily injury” means “[b]odily injury which creates a substantial risk of death or which causes serious, permanent dis-
figurement, or protracted loss or impairment of the function of any bodily member or organ.” 18 Pa.C.S. § 2301. “A person com-
mits an attempt when, with intent to commit a specific crime, he does any act which constitutes a substantial step toward the com-
mission of that crime.” 18 Pa.C.S. § 901(a). An attempt under § 2702(a)(1) requires a showing of some act, albeit not one causing
serious bodily injury, accompanied by an intent to inflict serious bodily injury. See Commonwealth v. Matthew, 909 A.2d 1254, 1257
(Pa. 2006).

Proof that serious bodily injury was inflicted is not required to prove aggravated assault. The Commonwealth need only prove
that an attempt was made to cause such injury. Commonwealth v. Rosado, 684 A.2d 605, 608 (Pa.Super 1996) citing Commonwealth
v. Elrod, 392 Pa. Super. 274, 277, 572 A.2d 1229, 1231 (1990), appeal denied, 527 Pa. 629, 592 A.2d 1297 (1990). See also
Commonwealth v. Fierst, 423 Pa. Super. 232, 241, 620 A.2d 1196, 1201 (1993) (when no serious bodily injury resulted from the
defendant’s actions, a charge of aggravated assault may be sustained if the Commonwealth proves that the defendant attempted to
cause another person to suffer serious injuries). Where the Commonwealth alleges that the defendant attempted to commit aggra-
vated assault, the Commonwealth must prove specific intent. Commonwealth v. Everett, 408 Pa. Super. 166, 169, 596 A.2d 244, 245
(1991), appeal denied, 530 Pa. 639, 607 A.2d 250 (1992); Commonwealth v. Magnelli, 348 Pa. Super. 345, 349, 502 A.2d 241, 243
(1985). The intent to commit aggravated assault is established when the evidence demonstrates that a defendant intentionally acted
in a manner which constitutes a substantial or significant step toward perpetrating serious bodily injury upon another. Rosado, 684
A.2d at 609. The determination as to whether a defendant intended to inflict serious bodily injury must be made on a case-by-case
basis. Commonwealth v. Dailey, 828 A.2d 356(Pa. Super. 2003). The circumstances surrounding the attack are probative of intent.
Commonwealth v. Caterino, 678 A.2d 389 (Pa.Super. 1996). In determining whether intent was proven from such circumstances, it
is appropriate to consider that “the accused intended the natural and probable consequences of his [or her] actions to result there-
from.” Rosado, 684 A.2d at 608.

Firing a gunshot toward another creates a permissible inference that the shooter intended to cause serious bodily injury to
the victim. See. Commonwealth v. McCalman, 795 A.2d 412, 415-416 (Pa. Super. 2002)(Evidence is sufficient to convict for
aggravated assault when appellant fired a shot into occupied car at close range, causing a bullet to narrowly miss occupant
who was sitting in the back seat. It can be inferred that appellant intended to cause serious bodily injury to occupant because
the bullet missed victim by three inches); Rosado, 684 A.2d at 610 (an aggravated assault occurs when a defendant fires shots
into occupied structures.) see also Commonwealth v. Eaddy, 614 A.2d 1203 (1992), appeal denied, 534 Pa. 636, 626 A.2d 1155
(1993); Commonwealth v. Hunter, 434 Pa. Super. 583, 586, 644 A.2d 763, 764 (1994), appeal denied, 542 Pa. 661, 668 A.2d 1125
(1995).

Recklessness can also support a conviction for aggravated assault. In Commonwealth v. Smith, 956 1029, 1036-1037 (Pa.Super.
2008) citing Commonwealth v. Bruce, 916 A.2d 657, 663-664 (Pa. Super. 2007), appeal denied, 593 Pa. 754, 932 A.2d 74 (Pa. 2007)
the Superior Court explained that a heightened standard for recklessness, similar to the standard for malice in a murder case, is
required to support an aggravated assault conviction:

Where, as here, the victim suffered serious bodily injury, the Commonwealth may establish the mens rea element of
aggravated assault with evidence that the assailant acted either intentionally, knowingly, or recklessly.

* * *

To prevail on a theory of recklessness, the Commonwealth must show an assailant’s recklessness rose to the level of
malice, a crucial element to sustain a conviction for aggravated assault. Commonwealth v. Kling, 1999 PA Super 110,
731 A.2d 145 (Pa. Super. 1999). “Malice” was explained in Kling:

Malice exists where there is a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences,
and a mind regardless of social duty, although a particular person may not be intended to be injured. Where mal-
ice is based on a reckless disregard of consequences, it is not sufficient to show mere recklessness; rather, it must
be shown the defendant consciously disregarded an unjustified and extremely high risk that his actions might cause
death or serious bodily injury. See Commonwealth v. Scales, 437 Pa. Super. 14, 648 A.2d 1205, 1207 (Pa. Super.
1994), appeal denied, 540 Pa. 640, 659 A.2d 559 (1995) (regarding third degree murder). A defendant must display
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a conscious disregard for almost certain death or injury such that it is tantamount to an actual desire to injure or
kill; at the very least, the conduct must be such that one could reasonably anticipate death or serious bodily injury
would likely and logically result. See Commonwealth v. O’Hanlon, 653 A.2d 616 at 618 (Pa. 1995)(regarding aggra-
vated assault).

Kling, 731 A.2d at 147-48.

The circumstances showing intent to cause serious bodily injury apply with equal force to prove recklessness to a
degree that one would reasonably anticipate serious bodily injury as a likely and logical result.

Malice may also be inferred from the use of a deadly weapon upon a vital part of the body. Commonwealth v. Cruz-Centeno, 668
A.2d 536, 540 (Pa.Super. 1995), appeal denied, 676 A.2d 1195 (Pa. 1996).

In this case, the credible evidence was clearly sufficient to prove aggravated assault. The evidence adduced in this case demon-
strated that the defendant approached Mr. McWilliams while he, his girlfriend and his girlfriend’s child were standing on the
street. The defendant approached them carrying a loaded firearm. The defendant pointed the gun at Mr. McWilliams face and chest
and then fired a shot that hit Mr. McWilliams in the leg. The defendant then attempted to fire two more shots but the gun malfunc-
tioned. All of this conduct arose after the defendant had threatened to kill Mr. McWilliams the evening before. This conduct clear-
ly demonstrates that the defendant attempted to cause serious bodily injury to Mr. McWilliams.

As in this case, when a defendant raises the issue of self-defense, the Commonwealth bears the burden to disprove such a
defense beyond a reasonable doubt. Commonwealth v. Bullock, 948 A.2d 818, 824 (Pa. Super. 2008). The Commonwealth sustains
this burden if it establishes at least one of the following: (1) the accused did not reasonably believe that he was in danger of death
or serious bodily injury; (2) the accused provoked or continued the use of force; or (3) the accused had a duty to retreat and the
retreat was possible with complete safety. Commonwealth v. McClendon, 874 A.2d 1223, 1230 (Pa. Super. 2005). The
Commonwealth must prove only one of these elements beyond a reasonable doubt to sufficiently disprove a self-defense claim.
Commonwealth v. Burns, 765 A.2d 1144, 1149 (Pa. Super. 2000). Although the Commonwealth is required to disprove a claim of
self-defense arising from any source beyond a reasonable doubt, a trier of fact is not required to believe the testimony of a defen-
dant who claims he or she was acting is self-defense. Bullock, 948 A.2d at 824. It remains the province of the trier of fact to deter-
mine whether the defendant’s belief was reasonable, whether he was free of provocation, and whether he had no duty to retreat.
McClendon, 874 A.2d at 1229-30.

This Court was free to make credibility determinations concerning the trial evidence in this case. This Court believed the tes-
timony of Mr. McWilliams, Ms. Otto and Mr. McWilliams’ father. The evidence at trial established that the defendant was the
aggressor because he precipitated the events leading to the shooting of Mr. McWilliams. Just after the first altercation on the night
before the shooting, the defendant threatened to get his pistol and he threatened to kill Mr. McWilliams and his family. As he was
leaving the area, he repeatedly threatened Mr. McWilliams that their feud wasn’t over. On the morning of the shooting, the defen-
dant came to the area where Mr. McWilliams, his girlfriend and her child were standing on the street. Unprovoked, the defendant
brandished a firearm. Mr. McWilliams pulled a pocketknife to use in his defense because he feared he was going to get shot and
die. The defendant then shot Mr. McWilliams. He attempted to shoot Mr. McWilliams again but the handgun malfunctioned. After
Mr. McWilliams was able to disarm the defendant, the defendant pulled a knife. Mr. McWilliams was able to use the knife to defend
himself. After the defendant was stabbed, he told Mr. McWilliams, “it’s over”, evidence of his acknowledgment that he was done
menacing Mr. McWilliams. This evidence convinced the Court that the Commonwealth disproved the theory of self-defense beyond
a reasonable doubt.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 18, 2011

Commonwealth of Pennsylvania v.
Omar Pinero

Criminal Appeal—Guilty Plea—SVP Determination—Withdraw Plea

No. CR-2009-12815. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—July 8, 2011.

OPINION
This is an appeal following the Defendant’s sentencing on October 15, 2010. Mr. Pinero was charged at Count 1 with

Aggravated Indecent Assault without Consent (18 Pa. C.S.A. §3125(a)(1)), at Count 2 with Aggravated Indecent Assault of a Child
(18 Pa. C.S.A. §3125(b)), at Count 3 with Indecent Assault of a Person Less than 13 Years of Age (18 Pa. C.S.A. §3126(a)(7)) and
at Count 4 with Corruption of Minors (18 Pa. C.S.A. §6301(a)(1)). He entered a plea of nolo contendere to Count 1, amended to a
felony of the second degree, as well as non-amended Counts 3 and 4. Count 2 was withdrawn in exchange for the plea. The
Defendant was sentenced to a period of incarceration between five (5) and ten (10) years, with credit for time served, and five
(5) years probation to run consecutive to his jail sentence, during which he was to have no contact with the victim or her family.
This court found the Defendant to be a sexually violent predator (hereinafter “SVP”) and also ordered lifetime Megan’s Law reg-
istration and restrictions.

The Defendant filed a timely appeal on November 15, 2010. He has alleged two (2) potential errors by this court. Defendant first
complains that this court erred by denying his Motion to Withdraw his plea. He states that his plea was not entered into knowing-
ly, intelligently and voluntarily and that his counsel was ineffective. The Defendant secondly complains that this court erred in
finding him to be an SVP. In order to address Defendant’s allegations of error, it is important that the facts of this case, and its pro-
cedural history, be clearly set forth.
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FACTUAL BACKGROUND
On the night of July 17, 2009, the twelve (12) year old victim in this case was spending the night at the home of her Mother’s

friend, Kara Kelly, while the victim’s mother was on a camping trip. (Trial Record, hereinafter “T.R.”, 3/24/10, p. 52). When Ms.
Kelly went to bed, the victim fell asleep on the couch while watching television (T.R. 3/24/10, p. 52). She was awakened by the
Defendant putting his hand up her shorts, pushing her underwear to the side, and putting his finger inside her vagina. (T.R. 3/24/10,
p. 52). The victim was frightened and pretended to be asleep. (T.R. 3/24/10, p. 52). The Defendant then pulled up the victim’s shirt,
sucked on her nipple and put his finger in her vagina a second time. (T.R. 3/24/10, pp. 52-53). The Defendant then turned off the
television and went into the bedroom with Ms. Kelly. (T.R. 3/24/10, p. 53).

The next morning, Ms. Kelly went to work, and the Defendant took the victim on the trolley to meet the victim’s sister in town.
(T.R. 3/24/10, p. 53). While they were waiting at the trolley stop, the Defendant asked the victim if she was still a virgin. (T.R.
3/24/10, p. 53). When the victim’s mother returned from her camping trip on July 22, 2009, the victim told her what had happened,
and her mother called the police. (T.R. 3/24/10, p. 53).

On August 7, 2009, the Defendant met with Detective Ed Fisher of the Allegheny County Police Department and agreed to speak
with him without an attorney present. (T.R. 3/24/10, pp. 53-54). He admitted to inappropriately touching the victim and was
charged with the aforementioned crimes. (T.R. 3/24/10, p. 54).

PROCEDURAL BACKGROUND
On March 24, 2010, the Defendant was scheduled to begin a jury trial on these charges in front of Allegheny County Judge

Jill Rangos. While the Defendant was in the middle of jury selection, he requested to appear before Judge Rangos, at which
time he motioned the court to appoint him new counsel. (T.R. 3/24/10, pp. 2-3). The Defendant said that his attorney, Michelle
Collins of the Allegheny County Public Defender’s Office, was not discussing his case with him to his satisfaction. (T.R.
3/24/10, p. 3). 

Ms. Collins stated that she had visited the Defendant at the Allegheny County Jail on four (4) separate occasions and had
sent him six (6) letters. (T.R. 3/24/10, p. 4). She had also sent her investigator to speak with the Defendant at the jail, which the
investigator did. (T.R. 3/24/10, p. 4). She and her investigator attempted to contact potential defense witnesses many times, by
both phone and at-home visits, leaving notes and cards. (T.R. 3/24/10, p. 4). None of the defense witnesses, whose names were
provided by the Defendant, ever cooperated with Ms. Collins. In fact, Ms. Collins indicated to Judge Rangos that the Defendant
was uncooperative with her attempts to defend him. (T.R. 3/24/10, pp. 4-5, 8). Judge Rangos found that the Defendant had not
stated a legitimate reason for his belief that his attorney was ineffective, and she denied his request for new counsel. (T.R.
3/24/10, pp. 5-6).

Later that day, after the jury had been selected, the Defendant agreed to accept a plea offer from the Commonwealth and
enter a nolo contendere plea. (T.R. 3/24/10, p. 17). Judge Rangos went through a lengthy oral colloquy with the Defendant to
ensure that he understood his plea. (T.R. 3/24/10, pp. 18-25). She advised him of the maximum penalties and mandatory mini-
mum sentences for each charge filed against him, and she explained to him how the original charges filed differed from the
charges to which he had agreed to plead nolo contendere. (T.R. 3/24/10, pp. 21-25). Judge Rangos also reviewed the Explanation
of Megan’s Law Rights colloquy that the Defendant had filled out with counsel. (T.R. 3/24/10, pp. 25-27). She continued her
inquiry with the Defendant, questioning him as to whether he was entering his plea voluntarily, knowingly and intelligently.
(T.R. 3/24/10, pp. 27-28). She then reviewed the Guilty Plea Explanation of Defendant’s Rights form with the Defendant, going
through the written form with him line by line. (T.R. 3/24/10, pp. 29-33). Judge Rangos specifically asked the Defendant whether
he had ample opportunity to speak with his attorney and discuss any witnesses or facts that he believed could assist his defense,
and he acknowledged that he had. (T.R. 3/24/10, pp. 30-31). She again reviewed the Defendant’s criminal charges, as amended
by the plea agreement, and explained the maximum penalties and mandatory minimums that he faced on each count. (T.R.
3/24/10, p. 32). 

As she reviewed the written colloquy form, Judge Rangos noted that the Defendant had indicated that he was still dissatis-
fied with his attorney’s representation. (T.R. 3/24/10, pp. 33-35). Judge Rangos directed the Defendant and counsel to leave the
courtroom and review his case again. (T.R. 3/24/10, pp. 35-41). It must be noted that at one point, as Judge Rangos was direct-
ing the Defendant to speak with his attorney, and advising him to take as much time as he needed to discuss his case with Ms.
Collins, the Defendant indicated clearly that he would accept the plea. (T.R. 3/24/10, p. 36, lines 6-7). At this point, Judge Rangos
indicated that she would not accept his plea until after the Defendant had a chance to sit down and discuss his case with his
attorney, Ms. Collins. (T.R. 3/24/10, pp. 35-41). When the Defendant and Ms. Collins returned after reviewing the plea offer and
discovery packet, Judge Rangos questioned the Defendant about whether he had sufficient time to speak with his attorney,
review the discovery packet with her and discuss significant pieces of evidence. He answered in the affirmative to all of her
questions. (T.R. 3/24/10, p. 41). The Defendant indicated that he was once again prepared to go forward with his nolo plea. (T.R.
3/24/10, p. 42). 

Judge Rangos also questioned the Defendant about whether he had discussed potential defenses with his attorney, whether
there was additional investigation that needed to be done, and whether there were other witnesses to be located for his defense.
He answered in the negative to all of these questions. (T.R. 3/24/10, pp. 42-43). Judge Rangos specifically asked if there was any-
thing further that Ms. Collins should have done and had not yet done for him. The Defendant answered that there was nothing.
(T.R. 3/24/10, pp. 43-45). The Defendant indicated that, after being afforded additional time to meet with his attorney, he had ample
opportunity to consult with his attorney before entering his plea. (T.R. 3/24/10, pp. 46, 49).

After finishing the review of the written colloquy form with the Defendant, Judge Rangos found that the Defendant had know-
ingly, intelligently and voluntarily entered a plea of nolo contendere, and she accepted his plea. (T.R. 3/24/10, p. 56). The Defendant
waived a pre-sentence report, and a sentencing date of June 24, 2010 was scheduled so that the Sexual Offenders Assessment Board
(hereinafter “SOAB”) had time to complete its assessment, prior to the SVP hearing. (T.R. 3/24/10, p. 58).

On June 24, 2010, the Defendant appeared in front of Judge Rangos for sentencing. The Defendant again requested that Ms.
Collins withdraw as his counsel, and Judge Rangos denied his request because it lacked merit. (T.R. 6/24/10, p. 4). The Defendant
also requested to withdraw his nolo plea because he claimed to have not been given the opportunity to review his discovery paper-
work. (T.R. 6/24/10, p. 6). The Defendant’s attorney indicated that she had mailed him his discovery packet on December 9, 2009,
three (3) months before the trial date, and Judge Rangos had given him additional time to review the packet with counsel on the
trial date of March 24, 2010. (T.R. 6/24/10, p. 7).
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The Defendant expressed his concern that Ms. Collins would not present witnesses for his defense if the case went to trial. (T.R.
6/24/10, p. 7). However, the reason for this trial tactic, as acknowledged by the Defendant, was that he did not have any witnesses
available, and Ms. Collins did not believe that it was in his best interest to testify on his own behalf, a fact agreed upon by the
Defendant himself. (T.R. 6/24/10, pp. 9-11). At this point, the Defendant expressed his desire to have his brother testify on his
behalf, despite the fact that his brother did not return any phone calls and could not be contacted by the Defendant, his attorney
or her investigator, who attempted seven (7) times to contact the brother. (T.R. 6/24/10, pp. 11-12). Yet, upon additional question-
ing by Judge Rangos, the Defendant stated that he was no longer concerned about having his brother testify on his behalf and
acknowledged that he did not have any other witnesses that he would present for his defense. (T.R. 6/24/10, pp. 12-13). He again
indicated a belief that Ms. Collins was ineffective, asserting that she had not reviewed his discovery packet with him, a fact that
Ms. Collins contested. (T.R. 6/24/10, pp. 13-19).

Judge Rangos, once again, reviewed the mandatory minimums and maximum sentences for each count filed against the
Defendant. (T.R. 6/24/10, pp. 19-20). It was at this point that the Defendant requested to withdraw his motion to withdraw his plea
and proceed to take the plea offer. (T.R. 6/24/10, pp. 20). However, Judge Rangos decided that, because of her long history with the
Defendant accepting and then withdrawing his pleas, she would recuse herself from this matter and allow another judge to review
the proceedings and hear any additional matters involving this case. (T.R. 6/24/10, pp. 22-23). This case was subsequently trans-
ferred to the undersigned judge.

The Defendant appeared before this court on July 15, 2010. On that date, the Defendant appeared with counsel to be sentenced
on his nolo contendere plea. (T.R. 7/15/10, pp. 2-3). However, at that time, the Defendant requested that a pre-sentence investiga-
tion be performed, although he had rejected the opportunity to have a pre-sentence report performed on March 24, 2010 before
Judge Rangos. (T.R. 3/24/10, p.58). The Defendant waived his right to be sentenced within ninety (90) days of his plea in order to
have the pre-sentence investigation performed. It should be noted that at no time during the Defendant’s appearance before this
court on July 15, 2010 did the Defendant ever express dissatisfaction with Ms. Collins, his attorney, or request to withdraw his plea.
(T.R. 7/15/10, pp. 3, 12-14).

The Defendant again appeared before this court on October 15, 2010 in order to be sentenced. On this date, the Defendant’s
counsel advised the court that the Defendant once again wanted to withdraw his plea because he now had a witness who would tes-
tify that he was inebriated at the time of his confession and because his entry of the plea was not voluntary. (T.R. 10/15/10, pp. 3-
4, 9-13). The Defendant advised Ms. Collins of the existence of this witness approximately one week prior to the sentencing and
SVP hearings. Ms. Collins immediately had her investigator find and interview the witness. (T.R. 10/15/10, p. 4). Ms. Collins also
presented a Motion to Withdraw as Counsel, which was denied by this court. (T.R. 10/15/10, pp. 4, 28-29).

As this court conducted argument on these motions, it became clear to this court that the Defendant displayed a pattern of
attempting to manipulate the court, and perhaps the victim, by his conduct in selecting a jury, then accepting a plea, then with-
drawing a plea, then withdrawing his request to withdraw the plea, then requesting a pre-sentence report on a negotiated plea at
the time of sentencing, then again trying to withdraw his plea after the pre-sentence report was completed and an SVP hearing and
sentencing were imminent. Coupling this pattern with the Defendant’s numerous requests to have his very capable, skilled and
experienced trial counsel taken off the case, despite his own failure to cooperate with her, confirmed this court’s belief that the
Defendant was attempting to stall and delay.

In terms of the Defendant’s Motion to Withdraw Counsel, the Defendant indicated that Ms. Collins was ineffective because she
did not file a suppression motion on his behalf. He indicated that he had told Ms. Collins from the inception of the case that he was
inebriated at the time of his confession, a fact that Ms. Collins denied. (T.R. 10/15/10, pp. 10, 23). He then indicated that she was
ineffective because she did not file a suppression motion after he advised her, fifteen (15) months later, of the name of a witness to
corroborate his claim that he was intoxicated at the time of his confession. (T.R. 10/15/10, pp. 10, 13, 20). Ms. Collins immediately
investigated the claims of the new witness, who could not remember the date on which she saw the Defendant drinking something
that she thought was alcohol and smoking marijuana and who indicated that the Defendant understood and knew what was going
on when she spoke with him that night. (T.R. 10/15/10, pp. 22-23).

The Defendant claimed that his attorney had not done anything for him. (T.R. 10/15/10, p.21). However, Ms. Collins disputed
that claim. She described the Defendant as uncooperative with her during meetings. He provided her with the name of only one
(1) defense witness, Xavier Pinero. Ms. Collins tried, through the investigator, to contact the Defendant’s brother, Xavier. None of
the many attempts were successful. (T.R. 10/15/10, pp. 24-26). She admittedly did not try to contact the Defendant’s brother, Angel,
because he was never mentioned by the Defendant to her until the time of the sentencing hearing. (T.R. 10/15/10, p. 22). She dis-
cussed trial strategy with him, as well as potential defenses. This court denied the Motion to Withdraw Counsel because it lacked
merit. Defense counsel was under no obligation to present meritless motions on the Defendant’s behalf or manufacture defenses
without the cooperation of the Defendant or his witnesses.

The Defendant indicated, again, that he wished to withdraw his plea because it was not voluntarily entered before Judge
Rangos. (T.R. 10/15/10, p. 29). The Defendant acknowledged that he had appeared in front of this court on July 15, and, at no time,
requested to withdraw his plea. (T.R. 10/15/10, p. 30). He agreed that he was not forced to continue with his nolo plea on July 15,
2010. (T.R. 10/15/10, p. 30). When questioned about his fair and just reasons for withdrawing his plea, he claimed three (3) rea-
sons. The first was for ineffective assistance of counsel, a claim that this court and Judge Rangos repeatedly found to lack merit.
(T.R. 10/15/10, pp. 28-29; T.R. 3/24/10, pp. 5-6; T.R. 6/24/10, p. 4).

The Defendant’s second reason justifying withdrawal of his plea was his allegation that the plea was not voluntary, even though
the Defendant acknowledged that the plea offer had been explained to him by Judge Rangos and his counsel on March 24, 2010.
(T.R. 10/15/10, p. 34). He also agreed that he had a clear understanding of the sentences associated with the charges filed against
him and that his counsel had explained both the Megan’s Law colloquy and nolo contendere colloquy form. (T.R. 10/15/10, pp. 34-
35). He stated that he fully understood the questions on the colloquy forms and answered them truthfully and honestly when he
appeared before Judge Rangos on March 24, 2010. (T.R. 10/15/10, pp. 35-36). He acknowledged that Judge Rangos gave him the
opportunity to proceed with a jury trial if he chose to do so, but that he chose to proceed with his plea. (T.R. 10/15/10, p. 40). This
court found Defendant’s conduct in entering his nolo contendere plea on both March 24, 2010 and June 24, 2010 to be knowing, vol-
untary and intelligent.

The Defendant’s third basis for withdrawal of his plea was that he was not aware of the potential suppression issue. (T.R.
10/15/10, pp. 42-43). The Assistant District Attorney at that point brought to light a change in circumstances of the victim in the
case, which would substantially prejudice the Commonwealth in proceeding at that time. (T.R. 10/15/10, pp. 43-45). This court
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agreed and denied the Defendant’s attempt to withdraw his plea. (T.R. 10/15/10, p. 45).
This court then proceeded to conduct the SVP hearing, finding the Defendant to be a sexually violent predator, after which the

court sentenced the Defendant to five (5) to ten (10) years of incarceration followed by a five (5) year period of probation, to be
served consecutive to the incarceration. The Defendant’s timely appeal followed.

DISCUSSION
I. Withdrawal of Plea

The Defendant asserts that this court erred in denying his request to withdraw his plea prior to sentencing on October 15,
2010. Pursuant to Pennsylvania Rule of Criminal Procedure 591, at any time prior to the imposition of sentence, the trial court
may, at its discretion, permit the withdrawal of a plea of nolo contendere. Pa. R. Crim. Pro. 591 (emphasis added). A defendant
does not have an absolute right to withdraw a plea, and the decision to grant the withdrawal is within the sound discretion of the
trial court. Com. v. Muhammad, 794 A.2d 378 (Pa. Super. 2002). A two-prong test provides the standard for withdrawal of a plea
prior to sentencing. The Defendant must show that (1) there is a fair and just reason for withdrawal, and (2) there is a lack of
substantial prejudice to the Commonwealth should the case be reinstated and scheduled for trial. Com. v. Hutchins, 683 A.2d 674
(Pa. Super. 1996).

At the October 15, 2010 hearing, the Defendant moved to withdraw his plea of nolo contendere for three (3) reasons, namely,
that (1) Ms. Collins provided him with ineffective assistance of counsel both on the date of sentencing and on previous occasions
(T.R. 10/15/10, p. 29), (2) he did not enter his plea knowingly, voluntarily and intelligently before Judge Rangos (T.R. 10/15/10, pp.
32, 33), and (3) he was unaware that he could present a suppression motion with regard to his statement to the police on August 7,
2009. (T.R. 10/15/10, pp. 42, 43).

Taking his supposed fair and just reasons for withdrawal in reverse order, this court will discuss the suppression issue first. The
Defendant contended that he was under the influence of alcohol, marijuana and Adderall when he turned himself in to the police
and made incriminating statements to them. (T.R. 10/15/10, p. 10). He contends that he told his attorney, Ms. Collins, about this
during their first meeting. (T.R. 10/15/10, p. 10). According to both the Defendant and Ms. Collins, the Defendant informed Ms.
Collins on October 7, 2010, a week before sentencing, about the existence of a potential witness, Charlene Harold, who could cor-
roborate his intoxicated condition on August 7, 2009 when he made his statements to the police. (T.R. 10/15/10, pp. 21-22). The
Defendant said that Ms. Harold, a friend of his brother Angel, had knowledge about his drug and alcohol use prior to this confes-
sion to police. (T.R. 10/15/10, pp. 4, 13). The Defendant argued to this court that his attorney should have attempted to suppress
his confession because it was made while he was under the influence of intoxicants, and that the failure to do so was a sufficient,
fair and just reason for him to withdraw his plea. (T.R. 10/15/10, pp. 10, 20, 43).

Ms. Collins’ version of the events surrounding a potential new witness was quite different. According to her, the Defendant con-
tacted her on October 7, 2010 to say that he had the name of a potential witness, Ms. Harold. (T.R. 10/15/10, pp. 21-22). The follow-
ing day, Ms. Collins sent her investigator to contact Ms. Harold. (T.R. 10/15/10, p. 21). Ms. Harold told the investigator that she had
been around the Defendant when he smoked marijuana and drank what she thought was vodka on some date between the assault
on the victim and the time he turned himself in to the police. (T.R. 10/15/10, pp. 22-23). Ms. Harold could not remember the exact
date on which she saw the Defendant. (T.R. 10/15/10, pp. 22-23). She further stated that, while the Defendant was stuttering, she
thought that he was nervous. She also said that he understood and knew what was going on during the entire conversation. (T.R.
10/15/10, p. 23). According to Ms. Collins, the Defendant had never, during any previous conversation, mentioned either his broth-
er, Angel, who knew Ms. Harold, or Ms. Harold. (T.R. 10/15/10, pp. 22-23). Based on the information developed by her investiga-
tion, Ms. Collins decided that a suppression motion would be meritless and did not file one on the Defendant’s behalf. (T.R.
10/15/10, pp. 23-24).

This court found that Ms. Collins’ decision to not file a meritless motion was more a testament to her being effective counsel to
the Defendant than otherwise. It is not the job of Ms. Collins, or any other criminal defense attorney, to present every frivolous
motion on a criminal defendant’s behalf. In fact, it is unethical and unprofessional for an attorney to present a frivolous motion
with no basis in fact or law. See Rule of Professional Conduct 3.1. Moreover, it is clear that the mere failure to file a suppression
motion does not constitute ineffectiveness of counsel. Com. v. Smith, 675 A.2d 1221, 1228 (Pa. 1996). Additionally, this court remind-
ed the Defendant that, even if his statement to police had been suppressed, there was substantial evidence, including the testimo-
ny of the victim, her mother, the investigating officers and the personnel at Mercy Hospital, to proceed to trial against the
Defendant. (T.R. 10/15/10, p. 16).

As for the Defendant’s second supposed fair and just reason for withdrawal of his plea, namely, that it was not voluntarily
entered, this court was not convinced that the Defendant was in any way forced, coerced or threatened into making his plea. As a
review of the transcripts of each proceeding reveals, this court and Judge Rangos spent an exorbitant amount of time advising the
Defendant of the charges against him, the maximum penalties for each charge, and his rights relating to a nolo contendere plea.
Both this court and Judge Rangos questioned the Defendant extensively about his understanding of his rights and were satisfied
that the Defendant understood those rights. There is no indication in any of the transcripts of threats or coercion being used against
the Defendant. The Defendant acknowledged that he made no attempt to withdraw his plea on July 15, 2010 before this court and
that he was not forced at that time to continue with the plea. (T.R. 10/15/10, p. 30).

This court also reviewed the events before Judge Rangos on March 24, 2010, during which time the Defendant acknowl-
edged that: (1) he had time to thoroughly review his case with his counsel before entering his plea, (T.R. 10/15/10, p. 33), (2)
his counsel, the Assistant District Attorney and Judge Rangos all explained the plea offer on March 24, 2010, (T.R. 10/15/10,
pp. 33-34), (3) his counsel and Judge Rangos explained the potential consequences if the Defendant went to trial, (T.R.
10/15/10, p. 34), (4) he had access to counsel while completing colloquy forms, (T.R. 10/15/10, pp. 34-35), (5) he was not
impaired by drugs, alcohol, medications, mental illness or infirmity when he entered his plea, (T.R. 10/15/10, p. 36), (6) he did
not indicate that he failed to understand anything that happened, (T.R. 10/15/10, pp. 36-37), (7) he was given multiple oppor-
tunities to continue with a jury trial in the case, (T.R. 10/15/10, p. 40), (8) he had no new facts, witnesses or defenses that need-
ed to be investigated, (T.R. 10/15/10, pp. 40-41), and (9) he was “fine” with the nolo contendere plea at the time that he entered
it. (T.R. 10/15/10, p. 41).

There was no indication in the March 24, 2010 transcript of any force, threats or coercion being used to compel a nolo con-
tendere plea from the Defendant. His claim of coercion, threats or force testified to at the moment of sentencing and the SVP hear-
ing rings hollow and seems more like “buyer’s remorse.”
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Lastly, the Defendant argued that Ms. Collins was ineffective because she had advised him that she would not be presenting wit-
nesses on his behalf. (T.R. 10/15/10, pp. 11-12). Ms. Collins stated that she informed the Defendant about this trial strategy, which
was necessary because she did not have any witnesses to present on the Defendant’s behalf. She explained that she and her inves-
tigator had attempted to contact the Defendant’s brother, Xavier, on numerous occasions, but that Xavier refused to respond to
their requests. (T.R. 10/15/10, pp. 24-26). She did not attempt to reach the Defendant’s brother, Angel, because she was unaware
of his existence until the day of the sentencing/SVP hearing. (T.R. 10/15/10, p. 22). Even the Defendant acknowledged that he did
not advise anyone of Angel’s importance in the case. (T.R. 10/15/10, pp. 15-16). Ms. Collins also diligently investigated the new wit-
ness identified by the Defendant a mere one (1) week before the sentencing/SVP hearing. (T.R. 10/15/10, pp. 21-24).

It is clear that the Defendant should not be permitted to withdraw his plea due to a claim of ineffective assistance of counsel.
Where a claim is made of counsel’s ineffectiveness for failing to call a witness, the burden is on the defendant to show that (1) the
witness existed and was available, (2) counsel was aware of, or had a duty to know, the witness, (3) the witness was willing and
able to appear, and (4) the proposed testimony was necessary in order to avoid prejudice to the defendant. Com. v. Wayne, 720 A.2d
456, 470 (Pa. 1998). Clearly, none of the three (3) potential defense witnesses meet all four (4) criteria from the Wayne case. Ms.
Collins was not presented with a potential witness who was available, willing and able to appear in the Defendant’s brother, Xavier.
Ms. Collins was never informed of the Defendant’s brother, Angel, and the testimony of Ms. Harold was not necessary to avoid prej-
udice to the Defendant, given that she was unaware of the date on which she saw the Defendant drink alcohol and do drugs and
her opinion that he was unimpaired by this conduct.

In this case, the Defendant did not present a fair and just reason for the withdrawal of his nolo contendere plea. This court ques-
tioned the Defendant extensively about his reasons for requesting a withdrawal of his nolo plea and was not convinced that any of
his reasons were valid and legitimate. The Defendant’s counsel was effective, his plea before Judge Rangos was voluntary and
intelligent and the failure to file a suppression motion would not eliminate the Defendant facing a jury trial on very serious charges
involving two (2) charges with significant mandatory sentences. Additionally, it is clear that the factual basis for the suppression
motion was substantially lacking.

However, even if the Defendant had presented a fair and just reason for withdrawal of his plea, this court would not have been
inclined to permit the withdrawal of the nolo plea because of the prejudice that such a withdrawal would have caused to the
Commonwealth. “Prejudice” in the withdrawal of a plea context requires a showing that, due to events occurring after the plea was
entered, the Commonwealth is placed in a worse position than it would have been had the trial taken place. Com. v. Kirsch, 930
A.2d 1282 (Pa. Super. 2007).

As explained by the prosecutor during the October 15, 2010 hearing, following the traumatic events of her assault, the victim
suffered problems which caused her to be placed in a juvenile facility at Glade Run during the summer of 2010. (T.R. 10/15/10, p.
44). After she left Glade Run, she was the victim of another sexual assault. (T.R. 10/15/10, p. 44). The victim’s testimony was the
linchpin of the Commonwealth’s case. Her deteriorated mental and physical condition certainly placed the Commonwealth in a
substantially worse place in October 2010 than if the trial had occurred in March, 2010. The victim has undoubtedly been subject-
ed to substantial harm each time she has appeared in court with the hope that her case would be resolved either through an actu-
al trial or by the Defendant accepting a plea. That harm has now resulted in the victim’s inability to serve as the Commonwealth’s
key witness who could carry the case.

Unfortunately, the Defendant used each opportunity in court to stall the proceedings, delay the administration of justice and
submit the young victim in this case to numerous court appearances where she had to face her assailant and re-live her abuse at
his hands. This court remains unconvinced that the Defendant sought to withdraw his plea for any fair or just reasons and found
that the Commonwealth’s case was substantially prejudiced by the additional trauma suffered by the victim between the time of
the entry of the plea in March 2010 and the attempt to withdraw the plea in October 2010.

II. Sexually Violent Predator
The Defendant’s second statement of error is the allegation that this court erred in finding him to be a sexually violent preda-

tor by clear and convincing evidence. He alleges that the expert in this case was biased. He asserts that the sexual assault in this
case was not predatory or violent. He further alleges that his conduct did not exceed the means necessary to achieve the offense.
He also argues that the expert’s determination that he has an anti-social personality disorder was made in error and that this
alleged mental abnormality does not qualify him to be a sexually violent predator under the statutory framework.

Determining a defendant’s sexually violent predator status may only be made following an assessment by the Sexual Offenders
Assessment Board (hereinafter “SOAB”) and a hearing before the trial court. Com. v. Fuentes, 991 A.2d 935, 942 (Pa. Super. 2010).
In order to affirm an SVP designation, an appellate court must conclude that the trial court found clear and convincing evidence
that the defendant is a sexually violent predator. Com. v. Geiter, 929 A.2d 648, 650 (Pa. Super. 2007). An SVP determination will be
reversed on appeal only if the Commonwealth did not present clear and convincing evidence that each element of the statute has
been satisfied. Id. The “clear and convincing” standard of proof used to determine SVP status is considered an “intermediate” test,
which is more exacting than a preponderance of the evidence test, but less exacting than proof beyond a reasonable doubt. Com.
v. Meals, 912 A.2d 213, 219 (Pa. 2006).

Pennsylvania’s version of Megan’s Law defines a sexually violent predator as:

A person who has been convicted of a sexually violent offense as set forth in section 9795.1 (relating to registration)
and who is determined to be a sexually violent predator under section 9795.4 (relating to assessments) due to a men-
tal abnormality or personality disorder that makes the person likely to engage in predatory sexually violent offenses.
42 Pa. C.S.A. 3972.

The process of determining that a defendant is a sexually violent predator is statutorily-mandated and well-defined. Com. v.
Dixon, 907 A.2d 533, 535 (Pa. Super. 2006). After a defendant is convicted of one or more offenses specified in 42 Pa. C.S.A. 9795.1,
the trial court orders an SVP assessment by the SOAB. Geiter, 929 A.2d at 650. The Board’s administrative officer then assigns the
matter to one of the Board’s members, all of whom are “experts in the field of the behavior and treatment of sexual offender” pur-
suant to 42 Pa. C.S.A. 9799.3. Id.

The expert who testifies at an SVP hearing must determine whether the defendant satisfied the definition of a sexually violent
predator and whether he suffers from a mental abnormality or personality disorder that makes him likely to engage in predatory
sexually violent offenses. 42 Pa. C.S.A. 9792, Dixon, supra at 536. A “mental abnormality” is defined as a “congenital or acquired
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condition of a person that affects the emotional or volitional capacity of the person in a manner that predisposes that person to the
commission of criminal sexual acts to a degree that makes the person a menace to the health and safety of other persons.” 42 Pa.
C.S.A. 9792, Fuentes, supra at 943. “Predatory conduct” is defined as an “act directed at a stranger or at a person with whom a
relationship has been initiated, established, maintained or promoted, in whole or in part, in order to facilitate or support victim-
ization.” 42 Pa. C.S.A. 9792, Fuentes, supra at 943.

The SOAB member performing the evaluation must consider fourteen (14) factors in rendering his opinion. 42 Pa. C.S.A.
§9795.4. These factors are:

(1) Facts of the current offense, including:

(i) Whether the offense involved multiple victims,

(ii) Whether the individual exceeded the means necessary to achieve the offense,

(iii) The nature of the sexual contact with the victim,

(iv) Relationship of the individual to the victim,

(v) Age of the victim,

(vi) Whether the offense included a display of unusual cruelty by the individual during the commission of the crime, 

(vii) The mental capacity of the victim.

(2) Prior offense history, including:

(i) The individual’s prior criminal record,

(ii) Whether the individual completed any prior sentences, 

(iii) Whether the individual participated in available programs for sexual offenders.

(3) Characteristics of the individual, including:

(i) Age of the individual,

(ii) Use of illegal drugs by the individual,

(iii) Any mental illness, mental disability or mental abnormality,

(iv) Behavioral characteristics that contribute to the individual’s conduct.

(4) Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa. C.S.A. 9795.4(b).

However, it is not necessary for a defendant to satisfy each of these fourteen factors to be found an SVP. The key criteria to
the designation are twofold, namely, the predatory behavior and the mental abnormality or personality disorder. Dixon, supra
at 536.

In this case, an assessment by the SOAB was ordered by Judge Rangos after the entry of the Defendant’s nolo contendere plea
to a charge that triggers such an assessment. Dr. Paul Bernstein, a member of the Pennsylvania SOAB was assigned the case and
ultimately testified at the SVP hearing on October 15, 2010. (T.R. 10/15/10, p. 47). Dr. Bernstein performed his assessment of the
Defendant on March 18, 2010 and relied on the following documents when preparing his report for the court: a court order from
the Allegheny County District Attorney’s office, a participation letter from the Allegheny County DA’s office, a ChildLine report
obtained from ChildLine, instant offense information from the DA’s office, prior criminal records obtained from the Allegheny
County Clerk of Courts, magisterial court records obtained from the Pennsylvania Unified Judicial System, child support services
records from the District Attorney’s office, juvenile probation records obtained from the Allegheny County juvenile probation
office, and domestic relation records from the Pennsylvania Child Support Program. (T.R. 10/15/10, p. 49). The Defendant did not
participate in Dr. Bernstein’s assessment. (T.R. 10/15/10, p. 51). Dr. Bernstein’s written assessment and his curriculum vitae were
entered without objection as Commonwealth Exhibits 1 and 2. (T.R. 10/15/10, p. 48).

Dr. Bernstein testified to his qualifications to provide an opinion in the case, namely, as a tenured professor in the Department
of Counseling and Psychology at Duquesne University for almost four (4) decades, a practicing psychologist on staff at West Penn
and Forbes Regional Hospitals, as well as engaging in private practice, and a member of the SOAB for twelve (12) years. Dr.
Bernstein stated that he has testified approximately fifty (50) times for the SOAB at SVP hearings. (T.R. 10/15/10, pp. 49-50). While
he is not permitted to testify for the defense at Megan’s Law hearings, he has testified on behalf of criminal defendants in both
criminal and civil proceedings through his private practice. (T.R. 10/15/10, p. 50). Dr. Bernstein opined that the Defendant met the
two (2) criteria for an SVP, namely having a mental disorder that makes him likely to re-offend and engaging in predatory behav-
ior. (T.R. 10/15/10, p. 52).

In terms of the mental disorder, Dr. Bernstein found the Defendant to have an anti-social personality disorder. (T.R. 10/15/10,
p. 52). He described the disorder as a chronic pattern of deviant behavior that involves problems with thinking, emotional reactiv-
ity, interpersonal functioning and impulse control. (T.R. 10/15/10, p. 52). According to Dr. Bernstein, a person with antisocial per-
sonality disorder must have a history of juvenile offenses and adult offenses, which constitute a pervasive pattern of disregard of
the rights of others. (T.R. 10/15/10, p. 52).

Dr. Bernstein found this disregard in the Defendant, starting in December 1996 when the Allegheny County Juvenile Court
declared him to be severely truant. (T.R. 10/15/10, p. 53). At that time, at the young age of 13, he was involved in gang and drug
activities, would not follow his mother’s directions, and was placed at Whale’s Tale, a residential facility for adjudicated delin-
quents. (T.R. 10/15/10, p. 53). He ran away from that placement, being returned to it approximately one and a half (1 ½) months
after he left. He remained in placement there for another six (6) months. The Defendant’s criminal history continued in 1998 when
he stole a car, was ordered to reside at Harborcreek Youth Facility and placed on probation. (T.R. 10/15/10, p. 53). He violated his
probation in July 2000 when he left Harborcreek, the second facility from which he absconded. He was apprehended a month later
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in August 2000, after he was found loitering around a private residence while shining a flashlight and carrying a loaded firearm.
(T.R. 10/15/10, pp. 53-54). He was charged with several offenses as a result, convicted of them, and remanded to a Youth Forestry
camp for six (6) months as a result. (T.R. 10/15/10, p. 54).

In June 2004, the Defendant was arrested by the Pittsburgh Police for an offense from 2001 involving the rape of a child, statu-
tory sexual assault and intimidation of a witness. The charges were withdrawn after the victim refused to testify against the
Defendant. (T.R. 10/15/10, p. 54). Dr. Bernstein also examined ChildLine records that indicated that the Defendant’s 11-week old
daughter had been physically abused. The child had bruises with swelling around her left eye, a large bruise to her chest and a
scabbed area on her nose. (T.R. 10/15/10, p. 54). The Defendant was not criminally prosecuted, but the child was removed from his
care because the Defendant was found to have marginal parenting skills and the factors of the abuse were related to stress that he
may have been experiencing. (T.R. 10/15/10, p. 54).

Based on this history of criminal conduct, beginning at age thirteen (13), and in considering the charges to which the Defendant
pled nolo contendere, Dr. Bernstein concluded that the Defendant has “an intractable chronic condition that is not amenable to
treatment.” (T.R. 10/15/10, p. 55). Dr. Bernstein also indicated that, based on the acts in this case alone, it could be reasonably
argued that the Defendant fits the criteria of a pedophile. (T.R. 10/15/10, pp. 59-61).

In evaluating the issue of predatory behavior, Dr. Bernstein also looked at the sexual assault at issue in his case, which he
referred to as the “index offense.” He found that the Defendant’s behavior was intentional, deliberate and probably preceded by
sexual thoughts of fantasy. The act involved planning or risk-taking to gratify his sexual impulses. (T.R. 10/15/10, p. 55). He found
that the Defendant was either oblivious or unmindful of apprehension or detection and was unconcerned about the substantial
damage done to the victim. (T.R. 10/15/10, pp. 55-56). While Dr. Bernstein did acknowledge that the Defendant did not display
unusual cruelty in commission of the index offense, he did maintain that the index offense was a violent one in terms of the dam-
age done to the victim. (T.R. 10/15/10, p. 58). These factors justified his finding of predatory behavior. Given that both criteria were
met, Dr. Bernstein found that the Defendant should be determined to be a sexually violent predator. (T.R. 10/15/10, p. 56).

With regard to SVP determinations by an expert, it is well-settled law that an expert’s opinion, which is rendered to a reason-
able degree of professional certainty, is itself evidence. Fuentes, supra at 944. A Board opinion that a defendant has an abnormal-
ity indicating a likelihood of predatory sexual offenses is itself evidence. Id. While a defendant can challenge an expert’s determi-
nation by contesting the credibility or reliability of it, this would be a challenge to the weight, not the sufficiency, of the evidence.
Com. v. Feucht, 955 A.2d 377, 382 (Pa. Super. 2008). An appellate court does not weigh the evidence presented to the sentencing
court and does not make credibility determinations. Id.

This court found Dr. Bernstein’s testimony to be credible and found that it constituted clear and convincing evidence of the
Defendant’s classification of a SVP.

A. Expert’s Bias
The Defendant claims that this court’s determination that he is an SVP is error due to the bias of the expert. Dr. Bernstein

acknowledged in his testimony that, as a member of the SOAB, he is not permitted to testify for the defense at a Megan’s Law hear-
ing. (T.R. 10/15/10, p. 50). This inability to testify for the defense is not an indication of bias, but rather is an indication of Dr.
Bernstein’s qualifications. Under the statutory scheme, the SOAB was constructed in order to ensure that only well-qualified pro-
fessionals would be in a position to make the very serious and consequential recommendation of SVP status. This was done, in part,
to protect defendants and ensure that such recommendations were only made by professionals qualified to do so and not by “hired
guns” paid to render biased recommendations. As a member of the SOAB, Dr. Bernstein is not an advocate for either side; he is a
professional rendering an objective opinion outside the purview of either party. He is essentially an independent witness testify-
ing for the court.

Additionally, Dr. Bernstein made clear in his testimony that, as a private psychologist, he has testified on behalf of criminal
defendants both in criminal and civil matters. If he were biased, as the Defendant claims, he certainly would not provide testimo-
ny on behalf of criminal defendants in any proceeding.

Dr. Bernstein is well-qualified to render the opinion given. His testimony was pursuant to a statutory scheme that has been
upheld as constitutional. See Com. v. Leddington, 908 A.2d 328 (Pa. Super. 2006). Further, he has testified on behalf of criminal
defendants previously in his private practice. This court did not find his testimony to be biased at all. This court found Dr.
Bernstein to be credible and appropriately weighed his testimony in finding that the Defendant fit the definition of an SVP.

B. Mental Abnormality
The Defendant also alleges that Dr. Bernstein did not make a proper diagnosis of the Defendant’s mental abnormality and

argues that a criminal history alone is not sufficient to justify a finding of a mental abnormality. The Defendant further argues that
if the finding of mental abnormality is flawed, the SVP designation must likewise fail.

Dr. Bernstein’s analysis was based on extensive information about the Defendant, including his juvenile record, his criminal
history, and domestic relations records involving his family. He testified extensively about how he reached his diagnosis of the
Defendant. (T.R. 10/15/10, pp. 52-56). Dr. Bernstein first defined anti-social personality disorder, stating that it involves a “chronic
pattern of deviant behavior that involves problems with thinking, emotional reactivity, interpersonal functioning and impulse con-
trol.” (T.R. 10/15/10, p. 52).

Certainly, the Defendant’s thirteen (13) year history of encounters with law enforcement and the criminal justice system, both
adult and juvenile (another hallmark of the disorder, according to Dr. Bernstein (T.R. 10/15/10, p. 52)), indicate a “chronic pattern
of deviant behavior.” That his history shows an inability to live with his mother at the young age of thirteen (13) (T.R. 10/15/10, p.
53), marginal parenting skills and an inability to protect an infant (T.R. 10/15/10, p. 54), and a previous allegation of rape and intim-
idation of a child witness (T.R. 10/15/10, p. 53) supports that the Defendant has “problems… with interpersonal functioning.” That
he left two juvenile placements and engaged in additional criminal behavior while on probation also supports that the Defendant
has “problems with thinking” and “emotional reactivity.” The issue of emotional reactivity is also supported by the removal of his
child from his care, given that it was determined that the child’s abuse was related to stress that the Defendant was experiencing. 

This court must note that the lack of criminal charges stemming from the removal of an infant from Defendant’s care does not
make the use of this instance of behavior inappropriate for a finding of a mental abnormality. Dr. Bernstein did not testify that only
criminal behavior is required in the calculus of this diagnosis. Behaviors showing a “pervasive pattern of disregard for the rights
of others” is also characteristic of this disorder. (T.R. 10/15/10, pp. 52-53). There was no testimony that such patterns involve only
criminal behavior. Undoubtedly, the offense at issue indicates “problems with … impulse control.” (T.R. 10/15/10, p. 55).
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The Defendant’s behavior has shown a pervasive disregard for the rights of others, from his mother to his infant child, to his
victims, as well as a disregard for the laws of society and the criminal justice system. His behavior over a period of years supports
the diagnosis of Dr. Bernstein.

Dr. Bernstein was subject to cross-examination on his diagnosis. (T.R. 10/15/10, pp. 57-66). His use of prior criminal acts to jus-
tify a mental abnormality was challenged by the Defendant’s attorney, Ms. Collins. (T.R. 10/15/10, pp. 58-59). However, this court
believed and accepted Dr. Bernstein’s testimony as credible. No further expert testimony was offered to rebut Dr. Bernstein’s diag-
nosis, and the defense offered no treatises in the field as contradictions to the diagnosis made by Dr. Bernstein. (T.R. 10/15/10, p.
66). This court carefully considered the evidence presented through Dr. Bernstein’s testimony, weighed it in light of the
Defendant’s challenges to it presented on cross-examination and concluded that the testimony established clear and convincing
evidence of a mental abnormality suffered by the Defendant.

This court believed Dr. Bernstein’s opinion that the Defendant has an anti-social personality disorder, which he rendered to a
reasonable degree of professional certainty. See Fuentes, supra at 944. This diagnosis of anti-social personality disorder is suffi-
cient as a “mental abnormality or personality disorder” to qualify a defendant as an SVP. See Id. at 943. This court committed no
error in its finding that the Defendant has a mental abnormality sufficient to sustain an SVP determination.

C. Predatory Behavior
The Defendant’s characterization that the index offense was not predatory, as he asserts in his Statement of Matters Complained

of on Appeal at paragraphs 18(b)(4), (5), (6) and (7), lacks merit. The Defendant’s primary allegation of error with regard to the
issue of predatory behavior appears to be that this particular offense was not predatory. (Statement of Matters ¶18(b)(4)). However,
it must be noted that this is not a requirement for a finding of SVP status. For an SVP classification, a person must have a mental
abnormality that makes him likely to engage in predatory sexually violent offenses. Feucht, supra at 381. In order for a person to
be designated an SVP, the crime committed in the case does not need to have been predatory, although it must have been a sexu-
ally violent one. Id. The requirement is that the offender is likely to engage in predatory behavior, whether or not the offense at
issue was predatory. Id. There is no requirement that the charge under consideration be a predatory offense. Com. v. Fletcher, 947
A.2d 776, 776 (Pa. Super. 2008). Therefore, whether this particular behavior was actually predatory is not the primary inquiry. This
court believes, however, that the act of sexually assaulting a twelve (12) year old cousin while she was sleeping is certainly preda-
tory behavior. Additionally, Dr. Bernstein testified that it is likely that the Defendant will commit another sexual offense. (T.R.
10/15/10, pp. 61-62).

The Defendant next argues that he is not a sexually violent predator because the instant offense did not involve multiple vic-
tims (Statement of Matters ¶18(b)(5)), did not exceed the means necessary to achieve the offense (Statement of Matters ¶18(b)(6))
and did not involve violence or the threat of violence (Statement of Matters ¶18(b)(7)). These factors cited by the Defendant are
several of the factors included in Section 9795.4, previously referenced. However, with regard to the various assessment factors
listed in Section 9795.4, there is no statutory requirement that all of them or any particular number of them be present or absent
in order to support an SVP designation, Feucht, supra at 381, a fact acknowledged by Dr. Bernstein during his testimony (T.R.
10/15/10, p. 52). The factors are not a checklist that must be followed to determine predatory behavior, but rather suggest the pres-
ence or absence of various mental abnormalities. Meals, supra at 221-222. Dr. Bernstein had already convincingly and credibly tes-
tified to the Defendant’s mental abnormality.

This court also notes that the factors that the Defendant argues support a determination that he is not an SVP are more in favor
of a finding that he fits that classification. As can be seen below, a substantial number of the factors, those designated by bold print,
support the court’s SVP determination.

§9795.4(1)(i)- While this offense involved one victim, there is an allegation of a previous rape of a child, a charge which only
was withdrawn when the victim refused to testify. It must be noted that the Defendant was also charged in that case with intimi-
dation of a witness. (T.R. 10/15/10, p. 54).

§9795.4(1)(ii)- It can be argued that digitally penetrating the child twice exceeded the means necessary to achieve the offense.
(T.R. 10/15/10, p. 55).

§9795.4(1)(iii)- The nature of the sexual contact was substantial, namely, digital penetration of the child’s vagina twice and suck-
ing on her breasts. (T.R. 10/15/10, p. 55).

§9795.4(1)(iv)- This child was a relative of the Defendant’s, a cousin, a person with whom the Defendant should have been pro-
tective and nurturing. (T.R. 10/15/10, pp. 62-64).

§9795.4(1)(v)- The victim here was only twelve (12) years old. (T.R. 3/24/10, p. 51).
§9795.4(1)(vi)- The Defendant showed cruelty in inflicting damage, substantial damage, on his young victim. (T.R. 10/15/10, pp.

44-45, 57-58). Further, he showed cruelty in his behavior the next morning, after sexually assaulting her, by pointing out the sex-
ual assault and asking the young victim if she was still a virgin. (T.R. 3/24/10, p. 53).

§9795.4(1)(vii)- The mental capacity of the child victim was apparently normal. (T.R. 10/15/10, p. 58).
§9795.4(2)(i)- The Defendant has a prior criminal record, including both juvenile and adult offenses. (T.R. 10/15/10, pp. 53-55).
§9795.4(2)(ii)- The Defendant ran away from juvenile placements on two (2) occasions and violated his probation. (T.R.

10/15/10, pp. 53-54).
§9795.4(2)(iii)- There is no indication that the Defendant was required to, or participated in, programs for sexual offenders. 
§9795.4(3)(i)- The Defendant was only twenty-six (26) years old at the commission of this offense, making it more likely that he

would repeat his conduct. (T.R. 10/15/10, p. 62).
§9795.4(3)(ii)- There is evidence that the Defendant has a history of drug use as a minor (T.R. 10/15/10, p. 53) and continued

use of marijuana and possible abuse of alcohol and Adderall around the time of this incident. (T.R. 10/15/10, pp. 4, 10).
§9795.4(3)(iii)- Dr. Bernstein credibly testified to a diagnosis of anti-social personality disorder. (T.R. 10/15/10, p. 52).
§9795.4(3)(iv)- Dr. Bernstein testified at length to behavioral characteristics that contributed to the Defendant’s conduct. (T.R.

10/15/10, pp. 52-66).
It is clear that an evaluation of all fourteen (14) factors, not just the few pointed out by the Defendant, support a classification

of SVP for the Defendant.

D. Clear and Convincing Standard
Based on the credible testimony of Dr. Bernstein, his finding of a mental abnormality, the predatory behavior of the Defendant,

and the vast majority of the fourteen (14) factors pointing to a designation of SVP for the Defendant, this court had available to it
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more than sufficient evidence that clearly and convincingly supports its finding of SVP status for the Defendant. The evidentiary
standard is less than the normal requirement of beyond a reasonable doubt in a criminal case. The court appropriately applied the
correct standard, made credibility findings and weighed the evidence. Its determination that Defendant Omar Pinero is a sexually
violent predator should be upheld.

CONCLUSION
For the foregoing reasons, the Superior Court of Pennsylvania should uphold this court’s decisions in denying the withdrawal

of the Defendant’s nolo contendere plea, in determining that the Defendant is a sexually violent predator, and in sentencing. 

Respectfully Submitted:
/s/Lazzara, J.

Date: July 8, 2011

Commonwealth of Pennsylvania v.
Joseph King

Criminal Appeal—Sufficiency—Restitution Order—Speculative Amount

No. CC 2009-02976. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 11, 2011.

OPINION
Joseph King has appealed from this Court’s November 17, 2010, sentence of 3 years probation, a fine of $3,500 and restitution

of $150 a month. His Concise Statement identifies eight (8) complaints of trial court error. See, Paragraphs 2a – 2h. The Court will
address each in turn.

King claims this Court “erred in setting an amount of restitution”. Concise Statement, paragraph 2(a). On September 15, 2010,
an evidentiary hearing was conducted. Its only purpose was to determine facts regarding restitution. Upon conclusion of the hear-
ing, the Court filed a Memorandum Opinion. In this November 12th opinion, the facts were summarized.

A pension fund, Local 66 International Union of Operating and Construction Industry and Miscellaneous, owned a piece
of property in Monroeville, Pennsylvania. In 2006, the decision was made to sell the property. A buyer was found and dur-
ing [sic] their due diligence learned two underground storage tanks (“UST”) were located on the property. An environ-
mental study was done. It confirmed the presence of UST’s. The buyer wanted them removed. Defendant King was hired
to go remove them by the owner – the pension fund. The removal did not go as anyone had hoped. The heating oil which
was inside the UST’s eventually ran downhill into the creek abutting the property. Governmental officials visited the
scene. A new environmental contractor, CORE Environmental, was hired to clean up the mess. It did so. CORE’s invoiced
[sic] totaled $47,529. Exhibit 1-6;”

Memorandum Opinion, pgs. 4,5 (Nov. 12, 2010). From these basic facts, the Court was convinced the maximum restitution could
be is $47,529.00. Upon a second examination which this appeal provides1, the Court clings to its initial determination that the facts
support its conclusion.

The second issue King takes issue with is that Section 9728 of Title 42 does not allow for “the entry of a civil judgment when
restitution was ordered as a condition of probation.” Concise Statement, paragraph 2(b). In support, he references Commonwealth
v. Karth, 994 A.2d 606 (Pa. Super. 2010). The Court has read Karth. Karth stands for the proposition that when restitution is made
as a condition of probation, that restitution obligation terminates upon expiration of the probationary term. Consistent with Karth,
King’s probationary term is 36 months. His restitution obligation is $150 a month for that is what he can afford to pay. At the end
of this term, King will have paid $5,400 in restitution (36 x 150).2

The Court recognizes King’s reference to language in Karth which appears to be supportive of his position. “[Section 9728] does
not address restitution imposed as a condition of probation. Thus, section 9728 only applies to the collection of restitution imposed
as part of a direct sentence, not as a condition of probation.” Karth, 994 A.2d at 609. Section 9728, in this Court’s eyes, is the author-
ity for collecting direct sentence restitution even after one’s probation term has expired. The only limit the Court sees is the
absolute maximum sentence one could have received. Id., citing, Commonwealth v. James, 771 A.2d 33 (Pa. Super. 2001). In this
case, we are not dealing with a direct sentence restitution matter. We have a finite term of probation and a particular sum to pay
each month. So, to a large extent, Karth is distinguishable. 

Nevertheless, it appears the real crux of King’s argument is that the civil judgment should not be entered for $47,529.00, the
maximum restitution amount. The Court disagrees. King’s financial circumstances may change in the next 36 months. They may
get worse. They may improve. Should they improve, for example, by way of inheritance or a winning lottery ticket, the govern-
ment, on behalf of the victim, should be able to pursue those funds. Their ability to pursue those funds is based upon this Court’s
order that the maximum amount of restitution is $47,529. The fact that King has been ordered to pay just $150 a month toward this
sum does not extinguish the government’s right to collect all of it. However, that right to collect the entire sum will evaporate upon
expiration of King’s probationary term.

King’s third issue builds upon and incorporates the first two accusations of error and then says “the amount of restitution does
not contemplate the defendant’s ability to pay, and the amount of the Civil Judgment was different than the amount of restitution
ordered as a condition of probation.” Concise Statement, paragraph 2(c). There are two parts to this claim of error. The initial part
– amount of restitution does not contemplate the defendant’s ability to pay – is contrary to the facts. The Court did consider King’s
ability to pay. As set forth in more detail in addressing King’s 5th assertion of error, the Court solicited financial documents and
reviewed what was received. The Court then made a finding that he could afford $150 a month or $5.00 dollars a day. See,
Memorandum Opinion, pg., 6,7 (March 17, 2011).

The second part of this third complaint is that the amount of the civil judgment is different than the amount of restitution
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ordered. The knee jerk reaction the Court has to reading this is – so what. As mentioned earlier, the government has the right to
collect the entire amount of restitution. King’s financial circumstances should not reduce or infringe upon that right. However,
other circumstances will impose some limitations. The Court’s ability to increase or decrease King’s restitution payments is tied
to the 3 years of probation. Absent a violation of probation and imposition of a new term, this Court will be without authority as to
King come November 17, 2013.

King asserts this Court erred when it found Local 66 of the International Union of Operating Engineers and Construction
Industry and Miscellaneous Pension Fund (“Union”) was a victim entitled to restitution.3 Concise Statement, paragraph 2(d).
Restitution was imposed in this case under the Sentencing Code. Section 9754(c)(8) allows a Court, as a condition of one’s proba-
tion, to order a defendant to make “restitution” or “reparations”. The only limit is one’s ability to pay. In addition, Section
9754(c)(13) contains the authorization to link the restitution payment to rehabilitation of the defendant. 

The payment of restitution goes to a “victim”. It appears as if King is arguing that the owner of the property is not a victim
because it, as property owner and pursuant to a strict liability statute, had to pay a fine of $15,000. King’s argument misses the
mark. But for King’s actions, the property owner never gets hit with a fine because there is no discharge into a nearby stream. The
property owner was a “victim” of King’s criminal conduct.

King’s 5th assertion of error is the Court made an incorrect finding of fact regarding his ability to pay $150 in monthly restitu-
tion. Concise Statement, paragraph 2(e). In anticipation of sentencing, the Court directed King to submit financial related docu-
ments so that the Court can have a better understanding of his financial circumstances. He complied by submitting a personal
financial statement authored by an accountant and his 2009 tax return. The Court reviewed those documents and relied upon them
in reaching its conclusion.

“For King, the Court finds he can pay $150 a month. Given the negative cash flow reflected on his 2009 tax return and the
various creditors nipping at his heels, this $150 does not even represent the weekly net pay for a minimum wage job at
40 hours a week. [f.n.] However, it does represent a sum that this Court feels will remind King each and every month of
how his conduct harmed society. Recognition that one’s conduct has harmed others is, in this Court’s view, a critical step
towards rehabilitating that person.

[f.n.] A work week of 40 hours multiplied by $7.25 equals a gross pay of $290.00.”

Memorandum Opinion, pg. 6, 7 (March 17, 2011). 

There was a sufficient foundation of facts to support this Court’s directive for King to pay $150 a month. This sum represents 13%
of King’s gross monthly pay working at a minimum wage job. (290 per week x 4 = 1,160 x .13 = 150.80).

King also attacks this Court’s ability to impose restitution in this case. According to King, “[t]here is no statutory authority”.
Concise Statement, paragraph 2(f). This issue was addressed in the Court’s November, 2011, Memorandum Opinion where it ruled
that “it has the statutory authority to impose restitution in this case under Sections 9721, 9722 and 9754”.

Assuming for the moment that all other things restitution related were proper, King claims the amount was “speculative”.
Concise Statement, paragraph 2(g). The court cannot ascertain if the speculative argument is directed towards the total figure of
$47,529 or the $150 that he must repay each month. In either instance, the argument falls flat. In September, 2010, the Court con-
ducted a hearing. Witnesses testified. Exhibits were admitted. The Court then issued an opinion were it concluded the government
had shown the total amount of restitution to be $47,529. Later in the proceeding of this case, the Court then received and reviewed
additional facts about King’s ability to pay restitution which then generated a March, 2011 opinion. “[W]hile the payment of resti-
tution may be a hardship for [an] appellant, the fact that a defendant may have to make substantial sacrifices is not an obstacle to
a restitution order.” Commonwealth v. Boyles, 595 A.2d 1180, 1189 (1991), alloc. den., 613 A.2d 556 (Pa. 1992). Furthermore, “an
order of restitution may properly require additional or alternative employment, a reduction of expenses, and even a temporary
change in lifestyle in order to achieve that sense of responsibility which signals effective rehabilitation.” Commonwealth v. Wood,
446 A.2d 948, 950 (Pa. Super. 1982). Given the facts presented and the aforementioned body of law, this Court is hard pressed to
say the total and the monthly sum are speculative.

King’s final claim is the restitution order was wrong because the amount, $47,529, “is greater than the damage the defendant
allegedly caused.” Concise Statement, paragraph 2(h). The Court accepted Mr. King’s guilty plea. Before doing so, a factual basis
was established. The Court conducted a restitution hearing where additional facts came to light that contributed to this Court’
view as to the likely mechanism(s) for discharge. Collectively speaking, these two sources of information provided this Court with
a sufficient pool of facts from which to conclude that King was responsible, on a joint and severable basis, for the maximum
amount of restitution.

BY THE COURT:
/s/Williams, III, J.

1 The Court views King’s initial assertion as a challenge to the legality of the sentence for he is claiming the order is not sup-
ported by the record. See generally, Commonwealth v. Redman, 864 A.2d 566,569 (Pa. Super. 2004), appeal denied, 875 A.2d
1074 (Pa. 2005).
2 To the extent, King believes the entire restitution order of $47,529 will need paid by King or his non-appealing co-defendant,
David Painter, he misreads the Court’s intent. Based upon the financial circumstances King finds himself in, the Court felt $150 a
month is fair, just and within King’s capabilities. Absent a change in circumstances, King will have paid $5,400 in restitution when
his probation terminates.

Considering King did not ask for his sentence to be stayed while he appealed, the Clerk of Courts should have received
three payments from King already. This Court’s order of March 17th directed the first payment to be made on April 15, 2011 and
the 15th of each month thereafter.
3 The Court treats King’s claim that the owner of the property, the pension fund/union, is not a proper victim as a challenge to the
legality of the sentence. Commonwealth v. Hall, 994 A.2d 1141 (Pa. Super. 2010)(en banc), appeal granted, 2010 Pa. LEXIS 2464
(Pa. Oct. 26, 2010), citing, Commonwealth v. Langston, 904 A.2d 917,921 (Pa. Super. 2006)(“[A]ppellant’s claim, that the minor child
is not a ‘victim’ statutorily entitled to restitution, implicates the legality of the restitution sentence.”).
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Commonwealth of Pennsylvania v.
Scott Bowra

Criminal Appeal—Suppression—Probable Cause to Arrest

No. CC 10997-2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 12, 2011.

OPINION
This appeal arises out of the conviction of Defendant, Scott Bowra, of one count of possession with intent to deliver a controlled

substance in violation of 35 P.S. §780-13(a)30 and §780-115(a), as amended; possession of a controlled substance in violation of 35
P.S. §780-113(a)16 and (b), as amended; and criminal conspiracy in violation of 18 Pa. C.S.A. §903(a)(1) after a jury trial held on
May 13, 2008. A timely Notice of Appeal was filed on October 30, 2008 and a 1925(b) Opinion was filed on March 10, 2009. On
September 20, 2010, the Superior Court issued an Order vacating Defendant’s sentence and remanding for further proceedings
consistent with its Opinion. The Superior Court directed that a full evidentiary hearing be held on Defendant’s Motion to Suppress
and that Findings of Fact and Conclusions of Law be set forth in an Opinion.

Pursuant to the Superior Court’s Order a hearing was held on December 1, 2010 on Defendant’s Motion to Suppress. The
Commonwealth presented the testimony of Officer David Blahut of the City of Pittsburgh Police who testified that on July 5, 2007
while patrolling on the Northside of Pittsburgh with his partner, Officer Matthew Zuccher, he observed a vehicle with an expired
inspection sticker. (T. p. 6) The officers were in uniform and in a marked vehicle. Upon initiating the traffic stop, Officer Blahut
exited his vehicle and approached the stopped vehicle at which time he observed both the driver and the front seat passenger
“moving around inside the vehicle.” (T., p. 6) Officer Blahut described the movements as: 

“Kind of like they were moving towards each other, moving around, bending down towards the floor. Just some odd
movements that in my experience when I stop an individual, I mean, I generally don’t get reaching toward the floor,
you know. The only thing I usually get is someone reaching for a glove compartment for their documents, but nothing
like down to the ground or towards the passenger. I usually don’t get that.” (T., p. 9)

Officer Blahut testified that in his experience when he notes people moving around within the vehicle that they may be
making movements to either hide a gun or a knife. (T., p. 8) Officer Blahut warned Officer Zuccher of the unusual movements.
(T. p. 7)

Upon approaching the vehicle Officer Blahut spoke with the driver, identified as Robin Haushalter, who informed him that her
license was suspended and as a result she was asked to step from the vehicle. (T. p. 7) As Haushalter stepped from the vehicle
Officer Blahut observed, in plain view, crack cocaine by the driver’s seat. Based on his observation of the crack cocaine near where
Haushalter was seated, Haushalter was placed under arrest. (T., p. 9)

Defendant was also asked to exit the vehicle at which time he was patted down and found to have a large amount of money in
his possession, however, there were no drugs or other contraband found. It was also determined that Defendant did not have a valid
driver’s license and could not drive the vehicle from the scene and, therefore, the vehicle needed to be towed. (T., p. 10) As
Defendant was not placed under arrest, he was allowed to walk away from the scene. (T. p. 11)

As a result of Haushalter’s arrest, a cursory pat down was performed on Haushalter for weapons. (T. p. 11) However, a com-
plete search was not performed because of a departmental policy which limits male officers from searching female suspects.
(T., p. 13) Haushalter was informed, however, that if she had other drugs in her possession, which were found only after she
was in the county jail, additional charges would be filed. (T., p. 12)1 At that time, Haushalter informed Officer Blahut that she
had a crack pipe. However, after she was placed in the back of the police vehicle, she also began to tell Officer Blahut that she
had a large amount of drugs hidden in her clothing near her vaginal area. (T., p. 12) At that time, Officer Blahut informed her
to stop her statement and he then Mirandized her. She then indicated that she did wish to continue to speak to him. Officer
Blahut testified that:

“And she told me that as they were approaching the vehicle, Mr. Bowra said ‘Do something with this.’ Obviously the
police are coming. So she got afraid and she took some stamp bags of heroin from him and placed it down the front of
her pants to hide it from us.” (T., pp. 12-13)

Officer Blahut then attempted to obtain a female officer to search Haushalter at the scene, however, a female officer was not
readily available. (T. p. 14) Officer Blahut further testified that shortly after Haushalter informed him that Defendant had passed
her the heroin when the vehicle was stopped, Defendant returned to the scene. (T., p. 14) Based on Haushalter’s statements as
described above, Defendant was then arrested. (T. p. 14)

On cross-examination, Officer Blahut testified that he determined he had probable cause to arrest Defendant based on
Haushalter’s statement that Defendant had passed to her a large amount of narcotics when the traffic stop was initiated. (T., p. 17)
Officer Blahut also acknowledged that he did not actually observe or find the drugs that Haushalter claimed Defendant had passed
to her due to the policy that prevented him from searching her. However, he believed Haushalter and found her statements cred-
ible. (T. p. 22) He further noted that Haushalter had stated her willingness to give a written statement and testify that Defendant
had passed her the drugs. (T. p. 22) In addition, Haushalter’s description of the drugs being passed to her and her hiding them in
her clothing was consistent with the movements he observed as he approached the vehicle. (T. p. 13)

Defendant argued that Officer Blahut did not have probable cause to arrest him based solely on Haushalter’s statement impli-
cating Defendant in the possession of the heroin. Defendant further argued that as Officer Blahut did not have firsthand knowl-
edge that there were drugs, in fact, hidden in her clothing, he did not have sufficient firsthand information to establish probable
cause for an arrest. Defendant further argued that Officer Blahut did not have sufficient basis to assess the credibility of
Haushalter’s statement, which further precluded a finding that probable cause exited for his arrest.

DISCUSSION
In order to arrest without a warrant an officer must have a reasonable belief in the probability of criminal activity by the

person to be arrested. However, that belief need not be grounded in the officer’s direct, personal knowledge of the relevant facts
and circumstances. It may rest solely on information supplied by another person where there is a substantial basis for credit-
ing that information. Commonwealth v. Stokes, 389 A.2d at 74, 76 (1978). The Court in Stokes recognized that information pro-
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vided to an arresting officer by certain individuals may provide an officer the probable cause to make a warrantless arrest. The
Court stated that:

“This Court has held that information provided by certain classes of persons may be sufficient to establish probable
cause. It is well settled that uncorroborated confession of an accomplice which implicates the suspect will supply the
probable cause for a warrantless arrest. Similarly, the statement of a victim, identifying the perpetrator of a crime,
has been found sufficient to establish probable cause for that person’s arrest. Further, information provided by an eye-
witness whose identity is known has also been deemed sufficient. Thus, in determining whether probable cause exists,
we have tended to credit information supplied by one who had some direct personal knowledge of the crime.”
(Citations Omitted) Commonwealth v. Stokes, 389 A.2d. at 77. (Emphasis added)

The Court in Stokes found that the information used to arrest Stokes did not come from any of these sources and, therefore,
there was no probable cause. In Stokes, while investigating a robbery and murder, detectives spoke with Gregory Staulings,
about the murder. Staulings told the detectives that another man, Anthony Ramsey, had told him that the defendant, David
Stokes, may have some involvement in the killing. The following day, Anthony Ramsey was questioned by detectives and told
them that Stokes admitted to him being involved in the shooting and robbery. However, neither Staulings nor Ramsey were wit-
nesses or were involved in or had any first hand knowledge of the killing. Based solely on the information provided by Staulings
and Ramsey, Stokes was arrested without a warrant. Commonwealth v. Stokes, 389 A.2d. at 76 Stokes gave both oral and writ-
ten confessions, which were subsequently suppressed by the trial court on the basis that the confessions were obtained after an
illegal arrest without probable cause. Stokes argued that the hearsay information supplied by Staulings and Ramsey was insuf-
ficient to provide probable cause for Stokes arrest because neither were accomplices or witnesses or had first hand knowledge
of the events.

The Court affirmed the suppression of Stokes’ confessions on the basis that the confessions were the result of an arrest
without probable cause. The Court noted that that the arresting officers relied on hearsay information supplied by inform-
ants who were not accomplices, eyewitness or victims of the crime. The Court concluded that the information provided by
Ramsey amounted to hearsay from one who had no firsthand knowledge of the crime and, therefore, could not provide the
necessary probable cause for Stokes’ arrest. The Court further noted that in order to rely on such hearsay information to con-
clude there is probable cause an officer must satisfy the two prong-test of Aguilar v. Texas, 378 U.S. 108 (1964). Under this
two-prong test the officer (1) must know the underlying circumstances from which the informant concluded the suspect par-
ticipated in the crime; and (2) he must have some reasonable basis for concluding that information as credible or that his
information is reliable. Commonwealth v. Stokes, 389 A.2d. at 77 The Court noted that the Aguilar tests are required in order
to assure that the tip is not merely an unsupported rumor and to reduce the possibility that the tip is merely a well construct-
ed fabrication. The Court found that the record provided no information whatsoever which would demonstrate that the
arresting officers knew any of the circumstances under which the informants had actual knowledge of Stokes’ involvement
in the shooting or that they had a reasonable basis to conclude that the informants were credible or reliable. Commonwealth
v. Stokes, 389 A.2d. at 78

The Court in Stokes relied on Commonwealth v. Johnson, 354 A.2d 886 (1976) In Johnson the defendant challenged his confes-
sion which he claimed was obtained after an illegal arrest. Defendant contended that his arrest was without probable cause
because it was based solely on the confession of an accomplice. In Johnson the victim died as a result of knife and bullet wounds
and the following day the police arrested Alexander Paine, who told the police that Johnson aided him in the slaying of the victim.
Paine then voluntarily submitted to a lie detector test. On the basis of the information supplied by Paine and, without first procur-
ing a warrant, the police arrested Johnson and obtained his confession. Johnson argued that the confession was tainted because
the police lacked probable cause as the arrest was based only on the uncorroborated information supplied by Paine. The Supreme
Court rejected Johnson’s argument stating:

“The essence of appellant’s argument is that the information supplied by the police by Paine did not provide the ‘rea-
sonable trustworthy information’ necessary to satisfy the probable cause standard. This contention, however, is in the
teeth of a well settled rule in this Commonwealth that ‘the confession of the codefendant which implicates the sus-
pect will supply the probable cause for a warrantless arrest.” Commonwealth v. Kenney, 449 Pa. 562, 567, 297 A.2d
794, 796 (1972) Commonwealth v. Johnson, 354 A.2d 890 (Emphasis added)

In Kenney the robbery of a liquor store resulted in a shooting of one of the clerks who died as a result of the wounds. An inves-
tigation led to the apprehension of Barry Marabel who confessed to being involved in the robbery and implicated Kenney as the
individual who committed the robbery and shot the victim. Without any additional information, defendant was arrested without
a warrant. Defendant then challenged the arrest and his subsequent confession. In ruling that probable cause was present, the
Court stated:

“In the present case, the probable cause for the warrantless arrest can be found in the information received by
Lieutenant Patterson from Barry Marabel’s confession, where he implicated appellant as the individual who commit-
ted the crime. The confession of a co-defendant which implicates the suspect will supply the probable cause for a
warrantless arrest.” Commonwealth v. Kenney, 297 A.2d at 796. (Emphasis added)

It has also been recognized that a statement of a victim identifying a perpetrator of a crime has been found sufficient to estab-
lish probable cause. Commonwealth v. Hall, 317 A.2d 891 (1974). Further, information provided by an eyewitness whose identity
is known has also been deemed sufficient. Commonwealth v. Carter, 282 A.2d 375 (1971).

In the present case, the information supplied by Haushalter to Officer Blahut provided probable cause to arrest
Defendant. Haushalter, within minutes after the vehicle was stopped, informed Officer Blahut that as they were being
stopped and the officers approached Defendant handed her the stamp bags of heroin and told her to “do something with this.”
Clearly at that point Officer Blahut knew that Haushalter was an accomplice with Defendant in the possession of the heroin.
In addition, Officer Blahut knew that Haushalter had first hand knowledge of the events that transpired in the vehicle.
Defendant relies on the fact that Officer Blahut could not confirm, prior to Defendant’s arrest, that Haushalter in fact had
heroin hidden in her pants near her vaginal area. Officer Blahut credibly testified that the reason that he could not confirm
the presence of the drugs was the strict policy preventing male officers from searching females near the vaginal area. Officer
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Blahut testified that an attempt was made to have a female officer appear at the scene in order to conduct a search, but that
could not be accomplished. However, Officer Blahut had every reason to believe that Haushalter was credible in when she
stated she had the drugs in her possession, as it is simply illogical to conclude that she would claim that she had a large
amount drugs hidden in her clothing if the drugs were not there. In addition, Haushalter’s description of being handed the
drugs by Defendant and her hiding them in her clothing was consistent with the odd movements of Defendant and Haushalter
which Officer Blahut observed as approached the vehicle. As noted above, an officer does not have to have firsthand knowl-
edge of an actor’s involvement in a crime if the information comes from certain persons who do have firsthand knowledge of
the crime. Therefore, Defendant’s argument that Officer Blahut did not have firsthand knowledge that the drugs were pres-
ent and could not establish probable cause is without merit. Haushalter was not only an accomplice but an eyewitness to the
crime. Given the statements made by Haushalter in the circumstances presented to the arresting officer there was sufficient
probable cause to place Defendant under arrest. In light of the foregoing the following Findings of Fact and Conclusions of
Law are entered as follows:

Findings of Fact

1. Defendant, Scott Bowra, was a passenger in the front seat of a vehicle stopped for having an expired inspection stick-
er on July 5, 2007.

2. Officer Blahut, who initiated the traffic stop, stopped his police vehicle in front of the vehicle and approached it
from the front.

3. As Officer Blahut approached the vehicle he observed odd movements of the driver and the passenger. 

4. The driver of the vehicle was Robin Haushalter and the passenger was Defendant, Scott Bowra. 

5. Haushalter was asked to produce her driver’s license and she informed Officer Blahut that she did not have a valid
driver’s license as it was under suspension.

6. Haushalter was instructed to exit the vehicle and upon doing so Officer Blahut observed crack cocaine, in plain
view, next to the driver’s seat of the vehicle.

7. Haushalter was informed that she was being placed under arrest for possession of the crack cocaine.

8. Defendant was then asked to exit the vehicle and for the safety of the officers Defendant was patted down for
weapons. Defendant was not found to have any weapons, drugs or other contraband although a large amount of cash
was noted to be in his possession.

9. Officer Blahut also determined that Defendant also did not have a valid driver’s license so Defendant could not
drive the vehicle from the scene and the decision was made to have it towed.

10. Defendant was informed that he was free to leave and Defendant walked away from the scene. 

11. As a result of Haushalter’s arrest she was to be transported to the Allegheny County Jail.

12. Haushalter was informed that if she had any drugs in her possession when she was taken into the Allegheny County
Jail that additional charges would be filed and, therefore, she should disclose any drugs she had on her possession.

13. Haushalter initially told Officer Blahut that she only had a crack pipe. After Haushalter was placed in the police
vehicle, Haushalter began telling Officer Blahut that she had a large amount of drugs hidden in her clothing. As
Haushalter was making her statement Officer Blahut informed her to stop making her statement at which time he
informed her of her Miranda rights. 

14. After being Mirandized, Haushalter further informed Officer Blahut that the drugs hidden in her clothing had
been in the possession of Defendant and when the traffic stop was initiated Defendant gave them to her and told her
to hide them.

15. Officer Blahut credibly testified that Haushalter’s description of her being handed the drugs and her hiding them
comported with the movements that he saw as he approached the vehicle.

16. Haushalter could not be searched to confirm the presence of the drugs due to a departmental policy that preclud-
ed male officers from conducting a pat down or search of the vaginal area of a female being searched, detained or
arrested.

17. Officer Blahut attempted to have a female officer dispatched to search Haushalter but a female officer was not available.

18. After Haushalter made the statement as described above Defendant, who had left the scene only minutes earlier,
returned to the scene and based on Haushalter’s statement under the circumstances as described above Defendant
was arrested.

Conclusion of Law
1. Based on the Findings of Fact and the applicable law as discussed above it is concluded that Officer Blahut had prob-
able cause to arrest Defendant without a warrant when he returned to the scene of the traffic stop on July 5, 2007. 

Based on the foregoing and pursuant to the Memorandum Order of September 20, 2010 of the Superior Court, the judgment of
sentence against the Defendant is reinstated.

BY THE COURT:
/s/Todd, J. 

1 18 Pa.C.S.A. §5123 provides it is an offense for a prisoner or inmate of any prison or mental hospital to possess drugs in violation
of §13(a)(16). 18 Pa. C.S.A. §5123(a)(2).
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Commonwealth of Pennsylvania v.
Travis Hawkins

Criminal Appeal—Constitutional Issue (Right to Counsel)—Defendant Outburst—Change of Counsel—Removal from Courtroom

No. CC 200916744. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 19, 2011.

OPINION
This is an appeal by Defendant, Travis Hawkins, after he was found guilty on October 8, 2010 by a jury of Second Degree

Murder in violation of 18 Pa.C.S.A. §2501(a); Robbery-Serious Bodily Injury in violation of 18 Pa.C.S. §3701(a)(1)(i); Carrying a
Firearm Without a License in violation of 18 Pa.C.S. §6106 and Criminal Conspiracy in violation of 18 Pa.C.S. §903(a)(1). On
February 8, 2011 Defendant was sentenced to life imprisonment and a consecutive term of 30 to 60 months imprisonment for
Firearms Not To Be Carried Without a License and a consecutive 150 to 300 months imprisonment for Criminal Conspiracy to
Commit Robbery. On March 9, 2011 Defendant filed a Notice of Appeal. On March 10, 2011 an Order was entered directing
Defendant to file his Concise Statement of Matters Complained of on Appeal. On March 31, 2011 Defendant filed his Concise
Statement of Matters Complained of on Appeal setting forth the following claims:

“A. The lower court erred in denying the motion to withdraw as counsel and in not appointing new counsel to represent
Mr. Hawkins after he reported that he believed he heard defense counsel called him a “nigger” when talking to him,
which caused Mr. Hawkins to shout out in anger in front of the jury during the trial and resulted in him being dragged
out of the courtroom by four sheriffs. Mr. Hawkins could not have been expected to assist his attorney or otherwise coop-
erate at his trial if he believed his attorney used racial slurs.

B. The lower court erred in denying the motion for a mistrial after Mr. Hawkins shouted out in anger after he thought he
heard his attorney call him a “nigger”, and Mr. Hawkins was then pushed down to the ground and dragged out of the
courtroom by four sheriffs, which incident was referenced by the prosecutor during direct examination of the
Commonwealth’s witnesses. This was highly prejudicial, and notably, the court did grant a mistrial with respect to Mr.
Hawkin’s alleged codefendant, who was being tried at the same time.

C. Mr. Hawkins, who was just twenty years old and in custody, did not knowingly and voluntarily waive his presence for
the duration of his trial, in violation of his federal and state constitutional rights to confrontation and due process. Before
he had a chance to cool down after reporting that he believed his attorney used racial slurs against him, Mr. Hawkins told
the court he would not be able to sit quietly in the courtroom.”

BACKGROUND
This matter arises out of the shooting death of James Williams, Jr., a jitney driver, on July 7, 2009 in the Sheridan section of the

City of Pittsburgh. Defendant was arrested on October 16, 2009 and Defendant and an alleged co-conspirator, Douglas Stephenson,
were charged with the offenses as set forth above. The cases were consolidated for trial and scheduled to begin on October 4, 2010.
Defendant was represented by Robert Foreman, Esq. of the Public Defenders Office and Stephenson was represented by Christy
Foreman, Esq.. A hearing on a Motion to Suppress filed on behalf of Defendant was held on October 5, 2010. Defendant’s moved
to exclude a confession made by Defendant at the time of his arrest to detectives of the City of Pittsburgh Homicide Unit.
Defendant contended that the confession was involuntarily made and after he requested counsel. After hearing testimony by
Detective Evans and Defendant and reviewing the evidence, the Motion to Suppress was denied on the basis that the confession
was voluntarily given after waiving his right to counsel. (T., p. 35)

Prior to jury selection on October 6, 2010, Defendant’s counsel indicated that Defendant wished to have new counsel appoint-
ed, however, upon questioning Defendant did not give a specific reason for wanting new counsel other than stating that he believed
counsel was not representing him “correctly”. (T., pp. 49-50) Defendant was informed that defense counsel was competent, had
appropriately sought the suppression of his confession and Defendant’s request for appointment of new counsel was denied. (T., p. 50)

The trial commenced and the Commonwealth presented the testimony of eight witnesses, including the testimony of Detective
Vonzale Boose concerning his interview of an alleged eyewitness, Dana Williams, which occurred on October 9, 2009, approximately
three months after the shooting. (T., p. 147) On cross-examination Defendant’s counsel asked Detective Boose to confirm the date
of the interview, in order to emphasize that the witness did not come forward until three months after the shooting. (T., p. 153) As
Detective Boose left the stand, the Commonwealth proceeded to call Dana Williams to the stand. At that point, Defendant suddenly
jumped to his feet and the record reflects the following:

“THE COURT: Thank you. You can step down. Who’s your next witness?

MR. STADTMILLER: Call Dana Williams to the stand.
(Pause)
DEFENDANT HAWKINS: Oh, no. No. What you say? Fuck that man.

THE COURT: Mr. Woodcock, take the jury out. Mr. Woodock, take the jury out.

DEFENDANT HAWKINS: Fuck that shit, man.

THE COURT: Take the jury out. Go!

DEFENDANT HAWKINS: Call me all these niggers and shit? All right. All right. Trying to sell me out with shit, man.
(Defendant Hawkins taken to the floor by sheriff personnel and removed from the courtroom as jury is recessed.)

THE COURT: Can you enlighten the Court what just happened here, without violating attorney-client
privilege?

MR. FOREMAN: He was asking me why I even asked a question. I tried to explain to him why I asked a
question.

THE COURT: Let’s go in chambers.” (T., p. 154)
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As to the cause of Defendant’s outburst, Mr. Foreman stated that Defendant had asked him why he had asked the question of
Detective Boose about the date of the interview. Mr. Foreman explained to Defendant that he wanted to emphasize the fact that
Dana Williams had waited three months after the shooting to come to the police. Defendant apparently asked Mr. Foreman,
“What does that have to do with it?” and “Why are you asking stupid questions?” (T., p. 156) Mr. Foreman indicated that earlier
in the day, Defendant had apparently complained that he was not asking enough questions. Therefore, in response to
Defendant’s comment about a “stupid question,” counsel responded, “Look. You bitch when I don’t ask questions. You bitch
when I ask questions,” at which point Defendant erupted and accused counsel of using a racial slur. Mr. Foreman denied using
the racial slur. (T., pp. 156-157)

Recognizing the potential for prejudice, an inquiry was conducted as to the appropriate manner to proceed. The Commonwealth
indicated that it believed that Defendant was purposely absenting himself and that he could remain in the bullpen during the trial.
(T., p. 157) After discussion with counsel, it was determined that Defendant would be brought back to the courtroom, but if he acted
inappropriately again, he would again be removed. Counsel for Stephenson wished to consult with her client regarding a motion
for a mistrial and the Assistant District Attorney wished to consult his superiors. Defendant’s counsel was advised that he should
explain to Defendant that:

“Here’s your choice. You are going to come back up in front of the Judge, and if he thinks you’re going to act up,
you’re going to sit down here, and your trial’s going to go on without you.” (T., p. 159)

A recess was then taken to permit the Assistant District Attorney and counsel for Defendant and Stephenson to consult with their
clients. (T., pp. 159-160)

Court was then reconvened at which time counsel for Stephenson moved for a mistrial on the basis that Defendant’s behavior
was highly prejudicial to Stephenson, especially in light of the conspiracy charge. Considering the nature of the outburst and the
fact that Stephenson had not caused or contributed to the outburst, Stephenson’s motion for a mistrial was granted. (T., p. 161)

Defendant was then asked to explain the reason for his outburst, at which time he indicated that his counsel had called him a
“nigger”. (T., p. 162) The Court indicated to Defendant that, based on Mr. Foreman’s denial that he had used the racial slur and the
Court’s experience with Mr. Foreman, it did not believe that Mr. Foreman had or would use the racial slur. Nevertheless, Defendant
was given the opportunity to return to the courtroom. Defendant was advised that:

“If you behave, I will let you stay in the courtroom. If you don’t, if you are going to act up, you are going to sit down
the bullpen. We are just continue the trial against you. You will find out the result when it is done.” (T., pp. 61-63) 

After again insisting that he had been called a racial slur, the Court specifically asked:

“THE COURT: Are you going to be able to sit in the courtroom?

DEFENDANT HAWKINS: No.

THE COURT: Mr. Foreman, in your opinion, he can’t sit in the courtroom?

DEFENDANT HAWKINS: No.

THE COURT: All right. Take him down the bullpen. We’ll continue the trial without him. The jury’s
going to come down and continue.” (T., p. 163)

Defendant’s counsel then again renewed his Motion to Withdraw. This Motion was denied and in response it was stated by this
Court:

“To me, this was a staged thing to try to get a mistrial on his behalf, and he’s indicated to the Court that he’s not able
to sit in the courtroom. I have no choice. I’m not going to waste the jury on a stunt like this because the whole system
would become complete chaos.” (T., p. 164)

Therefore, after twice indicating that he would not be able to remain in the courtroom and with no assurance that additional out-
bursts would not occur from Defendant, the case proceeded. After the jury was brought back to the courtroom, the Court instruct-
ed the jury as follows:

“And the outburst that you saw in the courtroom, please do not use that in any way to prejudice the Defendant.
Occasionally these things happen. The Defendant in this case, Mr. Hawkins, has waived his presence in the courtroom,
which means the case is going to continue without him being present. It is an unusual circumstance, but it does occasion-
ally happen.” (T., p. 165)

At the commencement of the trial on October 8th, an inquiry was made regarding Defendant’s intention about testifying in his
defense. Defendant’s counsel indicated that Defendant wanted to testify and it was explained by this Court that Defendant would
be permitted to testify, however, he would be restrained while in the courtroom. This Court stated:

“I really don’t want to unshackle this guy because of his behavior in the courtroom. He is a danger to the jurors and
the people in the courtroom by the way he acted up and the jury has already seen him shackled and dragged out so I don’t
know how it would be prejudicial for him to be shackled while he is testifying.” (T., p. 212)

Defense counsel argued that Defendant merely started to complain and did not physically attack anyone nor did he resist the
deputies, going to the ground quickly. (T., p. 213) This Court responded by indicating that it disagreed with this assessment stating:

“I am not taking that risk in my courtroom. He is a foot away, and I have no protection, No. 1. No. 2., I have fourteen
jurors sitting here and I am not going to risk this guy going off again. Understand? It is too risky. And the way I saw it was
this; he defiantly rose up against the deputies, was screaming obscenities and they had to wrestle him to the ground. He
didn’t go down easily. I disagree with that characterization.” (T., p. 213)

This Court also inquired whether or not Defendant was still waiving his presence in the courtroom until he testified. There was
no indication that Defendant, after considering his statements from the day before, changed his position regarding his willingness
or ability to sit in the courtroom. (T., pp. 213-214)
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At the close of the Commonwealth’s case an inquiry was also conducted to determine if Defendant intended to testify. At that
time, Defendant was brought to the courtroom and Defendant was informed that he could return to the courtroom to testify, but he
would be restrained with shackles. Defendant, despite contending he wanted to testified, refused to testify if he was required to be
restrained. At no time did Defendant indicate that he would be willing to act appropriately so that he might return to the court-
room. Defendant also indicated that he did not wish to present character witnesses. (T., pp. 256-257) Defense counsel also indicated
that he did not want any further instruction to the jury that referenced Defendant’s outburst or his absence from the courtroom.
(T., p. 280) After appropriate instructions, the jury found Defendant guilty on all charges. Defendant was sentenced on February
8, 2011 as set forth above and this timely appeal followed.

DISCUSSION
In his first claim Defendant contends that it was err to deny his motion for new counsel when Defendant believed he had been

called a racial slur by his counsel, which prevented him from assisting or cooperating with his counsel in his defense. The deci-
sion to grant a request for a change of counsel is a matter within the sound discretion of the trial court and will not be disturbed
on appeal absent abuse of discretion. Commonwealth v. Basemore, 582 A.2d 861 (1990). Pa. R.Crim.P. §122(c) provides that a
motion for change of appointed counsel shall not be granted except for “substantial reasons”. The record reflects that immediately
prior to the commencement of trial, Defendant indicated that he wanted new counsel stating only that, “because I feel as though
he is not representing me correctly, doesn’t care about my case nor my life, so I figures as though he shouldn’t be representing
me.” (T., pp. 49-50) Defendant gave no other explanation for wanting new counsel. In Commonwealth v. Ingram, 591 A.2d 734 (Pa.
Super. 1991) a defendant asked for new counsel at the beginning of voir dire. The Court stated:

“A review of the record indicates that appellant, in the presence of the venire panel, expressed his dissatisfaction with
trial counsel; however, appellant merely stated that he was not satisfied with counsel and was unable to specify counsel’s
deficiencies. Thus, it appears from the record that appellant was unable to provide substantial reasons for the assignment
of new counsel.” Commonwealth v. Ingram, 591 A.2d at 738.

In the present case, there were no substantial reasons for Defendant’s request for new counsel. It was viewed that Defendant’s
request was merely an attempt to delay the trial and it was appropriately denied.

Defendant further asserts that new counsel should have been appointed after the incident in question as he could not be expect-
ed to cooperate with his counsel, if he believed his counsel had used a racial slur directed at him. After Defendant’s outburst in
the courtroom and based on the testimony of counsel and Defendant, as well as this Court’s observations during the trial, this Court
stated that it believed that Defendant’s outburst was a “staged” event in order to attempt to obtain a mistrial generally or an
attempt to obtain new counsel. In Commonwealth v. Basemore, 582 A.2d 861, 866 (1990) the Court found that the trial court did not
abuse its discretion in refusing to grant a request for a continuance to obtain new counsel when it was obvious that the request was
only a ruse, designed to delay the inevitable, a trial on the charge of murder of the first degree. This Court, like the court in
Basemore, believed that Defendant’s outburst was staged in order to prompt a mistrial. It was also believed that the description of
the exchange leading up to Defendant’s outburst further established that it was staged. Mr. Foreman had asked an entirely appro-
priate question of the witness in seeking to emphasize that the witness only gave her statement three months after the shooting.
Rather than the question being “stupid,” it was entirely appropriate. The fact that Defendant criticized Mr. Foreman for asking the
question indicates that he was seeking to instigate a confrontation with Mr. Foreman.

Defendant contends that being pushed to the ground and dragged out of the courtroom by four deputies was highly prejudicial
and, therefore, a mistrial should have been granted. Clearly, it was not in Defendant’s interests to be pushed to the ground,
restrained and removed from the courtroom in front of the jurors. However, it is believed that Defendant’s conduct was intention-
al in order to create a mistrial. Consequently, any prejudice to Defendant was created by Defendant. Defendant was given an
opportunity to return to the courtroom on nothing more than an assurance that he would behave appropriately, which Defendant
declined to do.

It is recognized that an accused is guaranteed the right to be present in the courtroom at every stage of a criminal trial.
However, as stated in Basemore, citing Illinois v. Allen, 90 S. Ct. 1057 (1970):

“The United States Supreme Court determined that the right to be present in the courtroom is not absolute and
explicitly held, that a defendant can lose his right to be present at trial if, after he has been warned by the judge that he
will be removed if he continues his disruptive behavior, he nevertheless insists on conducting himself in a manner so dis-
orderly, disruptive, and disrespectful of the court that his trial cannot be carried on with him in the courtroom. Once lost,
the right to be present can, of course, be reclaimed as soon as the defendant is willing to conduct himself consistently
with the decorum and respect inherent in the concept of courts and judicial proceedings.” Id. At 343, 90 S. Ct. at 1060-
1061, 25 L.Ed.2d at 359. See also, Commonwealth v. Africa, 466 Pa. 603, 353 A.2d 855 (1976). Commonwealth v. Basemore,
582 A.2d at 867.

Therefore, a defendant who is abusive or disruptive to the court proceedings may be removed from the courtroom. Clearly, the out-
burst by Defendant in which he stood and screamed obscenities at his counsel warranted immediate action to remove him from
the courtroom for the safety of his counsel, the jurors and the Court. After hearing from Defendant what this Court believed to be
an incredible explanation for his outburst, Defendant was nonetheless informed that he need only assure the Court that he would
act appropriately in order to return. There was no indication at that time that he would be restrained. Defense counsel was advised
to inform Defendant that he could return to the courtroom, but if he acted up again he was going to be removed. Defendant was
also brought to the courtroom and told that he could remain in the courtroom if he simply agreed to behave appropriately.
Defendant twice responded that he would not be able to sit in the courtroom. Consequently, having a specific indication from
Defendant that he may be disruptive; it was not an abuse of discretion to remove Defendant as long as he indicated that his
disruptive behavior may continue.

Defendant also argues that the Commonwealth referred to the outburst during direct examination of one of its witnesses.
However, given that both Defendant and Stephenson were in the courtroom at the time that the outburst occurred, Defendant’s out-
burst was referred to during direct examination of Detective Boose in order to identify him. (T., p. 175) Any prejudice that may
have arisen as a result of Defendant’s conduct and his removal from the courtroom was solely the result of Defendant’s intentional
conduct in disrupting the proceedings. In addition, any reference to Defendant’s outburst by the Commonwealth was not prejudicial
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to Defendant under the circumstances.
Defendant also argues that a mistrial was granted to Defendant’s co-defendant who was being tried at the same time and, there-

fore, a mistrial should also have been granted as to Defendant. This Court considered the nature of Defendant’s conduct and found
that Defendant’s conduct may prejudice the co-defendant in light of the fact that there was a charge of conspiracy. Stephenson did
not act in an inappropriate or disruptive manner at any time during the proceedings. Therefore, any potential for prejudice arising
out of Defendant’s conduct should not have been imputed to his co-defendant and, therefore, Stephenson’s motion for a mistrial was
granted. This Court’s determination that Defendant’s actions were a staged event warranted the denial of his Motion for a Mistrial.

Defendant next argues that he did not knowingly and voluntarily waive his presence in the courtroom for the duration of his
trial where he was only 20 years old and did not have a chance to “cool down” before indicating that he could not sit quietly in the
courtroom. After Defendant’s outburst, Defendant and the jury were removed from the courtroom and an in-chambers discussion
was held concerning the incident. Defendant’s counsel was then instructed to proceed to the bullpen where Defendant was being
held to inform Defendant that his continued presence in the courtroom would require his appropriate behavior. (T., p. 159) After
further time passed to allow all counsel to consult with their clients or superiors, Defendant was then brought back to the court-
room. While the record does not reflect the exact amount of time, this Court believes that Defendant had more than sufficient time
to “cool down” to determine if he wished to act appropriately. In addition, even having until the next day to cool down, Defendant
never again requested the opportunity to return. Further, it is believed that Defendant did not, in fact, require a “cool down” peri-
od as the incident which Defendant complained of was in fact staged in order to obtain a mistrial. Defendant’s conduct and his
responses indicating that he could not sit in the courtroom were demonstrative of the fact that he would continue his disruptive
behavior. In addition, considering the fact that Defendant would obviously come to the conclusion that his verbal outburst did not
gain him a mistrial, this Court was legitimately concerned that any further disruptive behavior could escalate to endanger not only
the jurors, but others in the courtroom. Defendant was provided the opportunity to testify in his defense, provided he was appro-
priately restrained, which Defendant again refused to do. As Defendant indicated he would not testify if restrained, the exact
manner or mechanism in which he would be restrained or how it would be dealt with in front of the jury was never reached. It is
recognized that shackles or restraints are an extreme measure. It is also recognized that there are circumstances when the
employment of restraints are acceptable where they are “reasonably necessary to maintain order.” Commonwealth v. Jasper, 610
A.2d 949 (1992) Consequently, it is clear that given repeated opportunities to be present and participate during his trial,
Defendant knowingly and intelligently waived his right to be present.

BY THE COURT:
/s/Todd, J.
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Kosmos Cement Company and Cemex, Inc. v.
GMI Land Company, LLC, Griswold Manufacturing, Inc.,

Neville Island Supply Company, Inc., and Michael P. Carlow a/k/a/Michael Zampaglione
and Pittsburgh Granulated Slag Company

Use Restriction—Injunctive Relief/Standing—Standard of Review

No. GD-08-001288. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—April 6, 2011.

OPINION
I. INTRODUCTION

The matters raised by Appellants/Plaintiffs1 on appeal concern the interpretation and execution of a use restriction on land
(“Use Restriction”). The Use Restriction is contained in the deed and land sale contract for the purchase of a subdivided parcel of
real property containing a decommissioned cement plant (“GMI Parcel”) that GMI Land Company, LLC (“GMI”) purchased from
Kosmos Cement Company (“Kosmos”). The issue on appeal in this case is whether a proposed alternative use of producing Ground
Granulated Blast Furnace Slag (“GGBFS”) by grinding a recycled steel waste by-product violates the Use Restriction.

II. PROCEDURAL BACKGROUND

A. Plaintiffs’ Motion for Preliminary Injunction and Preliminary Injunction Order
On January 18, 2008, Plaintiffs commenced this action against Defendants by filing a Complaint in Equity and their Motion for

Preliminary Injunction seeking, inter alia, the issuance of a preliminary and permanent injunction to enforce the Use Restriction
through Count I of the Complaint for Breach of Restrictive Covenant in Deed and/or Equitable Servitude and Count II of the
Complaint for Breach of Restrictive Covenant in the Purchase and Sale Agreement. The Complaint also contains Count III for
Declaratory Judgment, Count IV (In the Alternative) for Equitable Rescission and Restitution, and Count V for Trespass to Land.
On May 23, 2008, following a multi-day preliminary injunction hearing, the Court entered a Preliminary Injunction Order validat-
ing the enforceability of the Use Restriction. The May 23, 2008 Preliminary Injunction Order enjoined “Defendants and any other
individual or entity acting in concert with Defendants ... from developing or using the parcel ... for the purpose of producing, man-
ufacturing, unloading, transporting, selling or distributing cement, ready-mix concrete, aggregates, cementitious materials,
masonry products, or any activity directly related to the concrete, cement or aggregates industries.”

B. Plaintiffs’ Motion for Summary Judgment and Permanent Injunction Order
The same record before the Court that supported entry of the preliminary injunction also supported entry of a permanent injunc-

tion. On March 11, 2010, the Court issued the Permanent Injunction Order granting [partial] Summary Judgment in Plaintiffs’ favor
on Counts I and 11 for injunctive relief of their Complaint validating the enforceability of the Use Restriction. The Court’s March
11, 2010 Order essentially mirrored its May 23, 2008 Order except that it made permanent the preliminary injunction.

C. Motion to Modify and/or Clarify and Complaint for Declaratory Judgment
On May 5, 2010, Defendants filed a Motion to Modify and/or Clarify the Court’s March 10, 2010 Permanent Injunction Order

primarily based upon the materially changed circumstances since the time of the record upon which this Court based the perma-
nent injunction. PGSC, for its own part, filed a Petition to Intervene in this action on May 14, 2010, which this Court granted on
June 2, 2010. On June 18, 2010, PGSC filed a Complaint for Declaratory Judgment seeking two forms of relief: (1) a clarification
that its plan to produce GGBFS on the GMI Parcel was not prohibited by the Court’s May 23, 2008 and March 11, 2010 Orders
entering preliminary and permanent injunctions against Defendants, and “any other individual or entity acting in concert with
Defendants” or, in the alternative, (2) a modification of the injunction to permit the production of GGBSF on the GMI Parcel.

D. Expert Reports and Trial Testimony
Prior to trial, the parties presented additional evidence by way of expert reports and expert testimony to supplement the record

regarding the recent changed circumstances and newly raised issue concerning GGBFS. The taking of trial testimony and the
introduction of additional documentary evidence occurred during the non-jury trial conducted on September 8-9, 2010 before the
undersigned jurist.2 James Turici, director of technical services for Plaintiffs, testified as a fact witness on behalf of the Plaintiffs.3

Allan C. Stubna, sole member of Labelle Land Company, LLC and a former employee of Plaintiffs, testified on behalf of the
Defendants and Intervener PGSC.4 Paul J. Tikalsy, Ph.D., P.E., Fellow of the American Concrete Industry, testified as an expert wit-
ness on behalf of the Defendants and Intervener.5 Mark E. Patton, Ph.D., P.E., testified as an expert witness on behalf of the
Plaintiffs.6 Edward Navickas, distribution terminal manager for Plaintiffs, testified as a fact witness on behalf of Plaintiffs.7

Plaintiffs and Defendants also submitted Deposition Designations to supplement the record of the September 8-9, 2010 bench trial.

E. November 15, 2010 Order of Court
The non-jury trial provided the parties with an opportunity to address all remaining issues subject to adjudication in this case.

On November 16, 2010, the undersigned jurist, who had presided at trial as the finder of fact, entered a comprehensive
Memorandum Opinion and Order of Court dated November 15, 2010 addressing all issues to be adjudicated following the trial in
this case.

F. Matters Complained of on Appeal
On February 4, 2011, Plaintiffs filed a timely Notice of Appeal to the Superior Court of Pennsylvania from the Orders entered

on November 16, 2010 and February 4, 2011 in this matter pursuant to Pa.R.A.P. 311(a)(4) and/or Pa.R.A.P. 341(c). On February
11, 2011, as directed by this Court, Plaintiffs filed a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P.
1925(b).

1. Rulings of the November 15, 2010 Order Complained of on Appeal
This appeal by Plaintiffs involves of the portions of the Trial Court’s November 15, 2010 Order regarding the equitable, declara-

tory and injunctive aspects of this case that pertain to the enforcement of the Use Restriction. This jurist’s Post-Trial Relief
February 4, 2011 Order stated that: “In accordance with Pa.R.A.P. 341(c), the Court determines that an immediate appeal regard-
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ing the following paragraphs of the Court’s November l5, 2010 Order would facilitate resolution of the entire case: 1,4 and 5.”
Paragraphs 1,4 and 5 of this Court’s November 15, 2010 Order had adjudged and decreed as follows:

1) Plaintiffs are entitled to judgment in their favor and against Defendants on Counts I, II for Injunctive Relief and Count
III for Declaratory Judgment of their Complaint as modified and/or clarified herein;

4) Defendants and Intervener Pittsburgh Granulated Slag Company (“PGSC”) are entitled to a modification and/or clar-
ification of the Court’s March 10, 2010 Permanent Injunction Order so as to clarify that PGSC’s proposal to produce
Ground Granulated Blast Furnace Slag (“GGBFS”) on the GMI Parcel is permitted;

5) Defendants and PGSC are entitled to a Declaratory Judgment entered in their favor and against Plaintiffs declaring
that PGSC’s proposal to produce GGBFS on the GMI Parcel was not prohibited by the Court’s May 23, 2008 and March
11, 2010 Orders entering preliminary and permanent injunctions against GMI, the other Defendants, and any other indi-
vidual or entity acting in concert with Defendants;

2. Rulings of the Post-Trial Relief February 4, 2011 Order Complained of on Appeal
By Order of Court dated February 4, 2011, this jurist Granted in part and Denied in part Plaintiffs’ Motion for Post-Trial Relief

or in the Alternative to Stay Pending Appeal. The Court’s Post-Trial Relief February 4, 2011 Order denied Plaintiffs’ requests to:
(1) enter judgment in favor of Plaintiffs declaring that the production of GGBFS on the GMI Parcel is prohibited by the Use
Restriction; (2) order a new trial on the basis that the trial court erred in admitting irrelevant and/or hearsay evidence of public
interest, plant closure and alleged support from public officials; (3) dismiss PGSC from this case for lack of standing; and (4) stay
the Orders allowing the production of GGBFS on the GMI Parcel pending appeal.

III. FACTUAL BACKGROUND
The Court relies on the following relevant facts found in the record to refute the alleged errors complained of on appeal.8

A. Plaintiffs’ Acquisition and Use of the Kosmos Property
In November 2000, Plaintiffs acquired title to certain real property and associated improvements located on Neville Island at

200-B Neville Road, Neville Township, Allegheny County, Pennsylvania (“Kosmos Property”).9 The Kosmos Property included a
cement plant with an accompanying barge dock and a distribution terminal.10 In April 2001, within months after purchasing it,
Plaintiffs decommissioned the cement plant, which has remained idle since that time.11

B. Plaintiffs’ Subdivision of the Kosmos Property
In April of 2007, Plaintiffs subdivided the Kosmos Property into two lots: Lot 1 containing the former cement plant and associ-

ated equipment (“GMI Parcel”); and Lot 2 containing Kosmos’ distribution terminal (“Kosmos Parcel”).12 The subdivision plan,
known as the Cemex Plan of Lots, was ultimately approved and duly recorded in November of 2007.13 As part of its disposition plan
for Lot 1, Kosmos initially explored demolishing and removing the former cement plant structures and associated equipment, but
ultimately decided that Lot 1 would instead be offered for sale subject to the Use Restriction prohibiting use of the property, struc-
tures, and related equipment for certain purposes.14

C. Plaintiffs’ Sale of the GNU Parcel
Pursuant to Plaintiffs’ disposition plan, the Lot 1 was offered at a reduced price in exchange for the buyer’s acceptance of the

Use Restriction.15 Kosmos expected to receive various benefits, including avoiding the cost of demolishing the former cement plant
and related equipment, and preventing the decommissioned cement plant assets from being used to produce substandard product
that, because of the plant’s historical association with Kosmos and Cemex, could be confused with and thus degrade the value of
the Kosmos and CEMEX brands.16 On June 20, 2007, after negotiations, Kosmos and GMI entered into a Real Estate Purchase and
Sale Agreement (“Purchase and Sale Agreement”) for the sale of Lot 1 to GMI.17

D. The Use Restriction
Section 22.9 of the Purchase and Sale Agreement containing the Use Restriction provides, in pertinent part:

Use Restriction. As a material inducement to Seller’s Agreement to sell the Property, Buyer shall not develop, use or oper-
ate the Property or personal property sold hereunder, or permit the Property or personal property sold hereunder to be
used, developed or operated, for the purpose of producing, manufacturing, unloading, transporting, selling or distribut-
ing ready-mix concrete, cement or aggregates, cementitious materials, masonry products or any activity directly related
to the concrete, cement or aggregates industries....18

The Deed by which the GMI Parcel was conveyed to GMI contains the same Use Restriction limitations as set forth in Section
22.9 of the Purchase and Sale Agreement.19 At all relevant times during the contract negotiations and thereafter, Defendants were
aware of the Use Restriction, never objected to it, and understood it was a “deal breaker” as proposed by Plaintiffs.20

E. Ground Granulated Blast Furnace Slag (“GGBFS”)
Blast furnace slag is a waste by-product of the steel manufacturing industry created by the introduction and subsequent cool-

ing of “slagging agents” during the manufacture of pig iron in a blast furnace.21 These “slagging agents” naturally separate out
from the iron during the steel manufacturing process.22 When the resultant blast furnace slag is cooled either naturally or quenched
with water, it granulates forming an amorphous (glass-like) material that is referred to as “Granulated Blast Furnace Slag.”23 When
Granulated Blast Furnace Slag is ground into a fine powder, it becomes “Ground Granulated Blast Furnace Slag” or “GGBFS.”24

GGBFS is used in the cement industry as an additive or supplement to Portland cement to create a blended product that increas-
es the durability and strength of otherwise pure Portland cement.25 GGBFS is also used in the electrical industry and the glass
manufacturing industry.26 It is not a common practice in the cement and concrete industries to use GGBFS as a complete, 100%
replacement for Portland cement in any application.27

Although some sources used in the concrete and cement industries classify GGBFS as “slag cement”28, GGBFS is not, techni-
cally speaking, a cement or a cementitious material by itself because it does not produce a product that is independently usable in
any application; instead, it must be mixed with an activator, such as Portland cement, in order to become cement or a cementitious
material.29 Plaintiffs’ own expert witness, Dr. Mark E. Patton (“Dr. Patton”), testified that GGBFS by itself when mixed with water
would not harden to any strength to be useful in the concrete industry.30 The Pennsylvania Department of Transportation, as well
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as other state entities familiar with GGBFS specifically and the concrete and cement industries generally, classify GGBFS not as
a type of cement or cementitious material but, rather, as a “pozzolan.”31

Dr. Patton testified that the classification of GGBFS in the concrete and cement industries as “slag cement” is “confusing.”32

Defendants’ counsel had Dr. Patton read a definition of the term “slag cement” from a publication issued by the American Concrete
Institute (“ACI”).33 When Defendants’ counsel then asked Dr. Patton to confirm that such a definition was inconsistent with other
documents published by ACI that identified slag cement as consisting only of GGBFS, Dr. Patton replied that “[i]t [i.e., these dif-
ferent definitions of slag cement] may be a little confusing, but I don’t know if it’s entirely inconsistent.”34

In light of the characteristics of GGBFS, particularly the fact that it cannot, by itself, be used in any application in the concrete and
cement concrete industries, GGBFS is properly classified as a supplementary cementitious material or pozzolan, not a cement or a
cementitious material.35 GGBFS is not ready-mix concrete, cement or aggregates, a cementitious material, or a masonry product.36

F. Plaintiffs Do Not Produce or Sell GGBFS
Since acquiring the Kosmos Property in 2000, Plaintiffs have not produced GGBFS.37 Since acquiring the Kosmos Property in

2000, Plaintiffs have not sold GGBFS.38 Plaintiffs do not sell GGBFS in the United States at this time.39 At the time that the Kosmos
sold the GMI Parcel, Plaintiffs sold Portland cement from the adjacent distribution terminal on the Kosmos Parcel.40 Plaintiffs con-
tinue to sell Portland cement from the distribution terminal on the Kosmos Parcel.41

G. Plaintiffs Reject Allan Stubna’s Proposals to Produce GGBFS
Allan Stubna (“Stubna”) is a former Cemex employee.42 Mr. Stubna has a bachelor of science degree with a major in chemistry.43

Mr. Stubna started working at Cernex’s Neville Island cement plant in 1972.44 Mr. Stubna worked his way up through the process,
control room and laboratory departments and became the chief chemist in 1992.45 In 1998, Mr. Stubna was transferred to Cemex’s
Wampum, Pennsylvania plant, where he served as the production manager and chief chemist from 1998 through 2005 and the plant
manager from 2005 to 2009.46

After Plaintiffs decommissioned the Neville Island cement plant in April 2001, Mr. Stubna perceived a “wonderful opportuni-
ty” for Cemex to begin manufacturing GGBFS at the plant.47 In 2003, Mr. Stubna presented to Cemex a proposal that Cemex begin
producing GGBFS at the location of the decommissioned cement plant. Cemex declined the opportunity in 2003 to participate in
Mr. Stubna’s GGBFS business proposal, and the plant located on the Kosmos Property remained idle for any use.48 Again in 2005,
Mr. Stubna presented his GGBFS proposal to his superiors at Cemex shortly after the closing of the Weirton Steel plant that pro-
duced 300 to 350 tons of GGBFS, which he perceived as creating a tremendous opportunity and impetus for Cemex to enter the
market of producing GGBFS.49 In 2005, Cemex once again declined Mr. Stubna’s proposal of producing GGBFS at the decommis-
sioned plant located on the Kosmos Property, which remained idle.50

H. Mr. Stubna Pursues His Own Business Plan to Produce GGBFS
In July 2009, Cemex terminated Stubna’s employment.51 With Cernex having twice rejected his proposals, Mr. Stubna began to

develop his own business plan regarding the production of GGBFS on the GMI Parcel.52 The rejections did not diminish Stubna’s
“passion” for converting the former cement manufacturing plant into GGBFS manufacturing plant on his own following his termi-
nation. Mr. Stubna did not actively pursue his own plan until after his termination of employment from Cemex.53

Stubna’s evaluation of the market conditions in 2009 further led him to conclude that the demand for GGBFS was potentially
greater than in 2003 and 2005, that there may very well be a better supply of raw material to produce GGBFS, and that the num-
ber of new or required users of GGBFS may have increased in the interim.54 As a result of his employment with Cemex and his
many years of service at the Kosmos Property, during which time he gained intimate knowledge of its facilities, Mr. Stubna viewed
the GMI Parcel as an ideal location to pursue his vision of producing GGBFS.55 Mr. Stubna contacted one of GMI’s principals, Mr.
Carlow, concerning the potential opportunity of producing GGBFS on the GMI Parcel.56 On August 17, 2009, Mr. Stubna registered
the Pennsylvania fictitious name of Pittsburgh Granulated Slag Company (“PGSC”) for Labelle Land Company, LLC (“Labelle”),
identifying 200-G Neville Road (the address of the GMI Parcel) as PGSC’s principal place of business.57 PGSC was formed for the
sole purpose of producing GGBFS on the GMI Parcel.58

In September 2009, as part of his business plan, Mr. Stubna acquired the sole membership interest in Labelle, through which
Stubna anticipated conducting business as PGSC.59 No business activity has taken place on the GMI Parcel, and all discussions with
potential investors and others relating to the GMI Parcel have been preliminary in nature.60

Since January 2010, Mr. Stubna and Mr. Carlow have met with representatives of ArcelorMittal, a major international steel man-
ufacturer, on three or four occasions to explore the possibility of producing GGBFS on the GMI Parcel.61 In April or May 2010, Mr.
Stubna and Mr. Carlow made a presentation to ArcelorMittal including a business plan.62 The presentation proposed that
ArcelorMittal make a $7 million investment in the plant in exchange for a 30% “joint venture” ownership interest in PGSC.63

According to Mr. Stubna, he is 80-90% of the way to having a joint venture with ArcelorMittal completed.64 Mr. Stubna and Mr.
Carlow hosted a tour of the GMI Parcel attended by representatives of ArcelorMittal.65 Members of GMI’s and PGSC’s management
team have been observed performing work on the GMI Parcel, but no evidence was presented that any of the work was performed
for any purpose other than the furtherance of PGSC’s efforts to develop the property to produce GGBFS.66

I. Awareness of the Court’s Prior Injunction Orders
During discussions with Mr. Carlow and GMI regarding the GMI Parcel, Mr. Stubna became aware of this proceeding and the

Court’s Orders issuing the preliminary and permanent injunctions.67 The record before the Court when issuing the injunction Orders
indicated that Defendants had purchased insurance for cement manufacturing operations and specifically told one insurer that
Defendants will “update the plant” and then “use it for cement manufacturing.”68 Further, the record before the Court at the time of
the issuance of the injunction Orders indicated that testimony from each of the alleged alternative use prospects identified by
Defendants revealed that none of them had any plans to do business with Defendants.69 Although cognizant of the possible impedi-
ment created by this Court’s injunction Orders, Mr. Stubna was also aware of the ambiguity surrounding the Use Restriction’s mean-
ing as applied to GGBFS; and so he continued pursuing his business plan to turn the former cement plant into a facility that would
manufacture GGBFS as an alternative use.70

J. PGSC’s Contingent Offer to Purchase the GMI Parcel
On April 9, 2010, Labelle and GMI executed a Letter of Intent in which, among other things, PGSC conditionally agreed to

purchase from GMI the GMI Parcel in consideration of PGSC’s assumption of all liabilities related to the GMI Parcel.71 The
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Letter of Intent provided that PGSC’s bona fide offer to purchase the GMI Parcel from GMI was expressly conditioned upon “a
judicial determination by the Court at GD-08-001288 that PGSC is permitted to produce [GGBFS] on the [GMI Parcel].”72

Labelle has not commenced and would not commence any business operations on the GMI Parcel, which would take several
months and cost several millions of dollars, unless and until there was a judicial determination that PGSC is permitted to pro-
duce GGBFS on the GMI Parcel.73

IV. ANALYSIS

A. Scope and Standard of Appellate Review
Initially, we note that the scope of appellate review from a final decree in equity requires the appellate court to determine

whether or not the chancellor made an error of law or committed an abuse of discretion. Gey v. Beck, 568 A.2d 672, 675 (Pa. Super.
1990). Likewise, our Superior Court has set forth the standard of review in a declaratory judgment action as being “...limited to
determining whether the trial court clearly abused its discretion or committed an error of law.” Following a decree from a non-
jury trial, an appellate court views an appellant’s claims with the following consideration: “Our appellate role in cases arising from
non-jury trial verdicts is to determine whether the findings of the trial court are supported by competent evidence and whether
the trial court committed error in any application of the law. The findings of the trial judge in a non-jury case must be given the
same weight and effect on appeal as the verdict of a jury, and the findings will not be disturbed on appeal unless predicated upon
errors of law or unsupported by competent evidence in the record. Furthermore, our standard of review demands that we consid-
er the evidence in a light most favorable to the verdict winner.” Baney v. Eoute, 784 A.2d 132, 135 (Pa. Super. 2001).

B. Modification and/or Clarification of Injunction is Appropriate
The Supreme Court of Pennsylvania has set out the following standard for modification of an injunction:

The court which rendered a decree for an injunction may, without even any statutory authority to do so, open, vacate or
modify the same where the circumstances and situation of the parties are shown to have changed as to make it just and
equitable to do so ...

Ladner v. Siegel, 148 A. 699, 702 (1930).

In construing the Use Restriction, “the intention of the parties at the time of contracting governs[,] and ... such intent must be
ascertained from the entire instrument.” See Vernon Township Volunteer Fire Dep’t, Inc. v. Connor, 855 A.2d 873, 879 (Pa. 2004);
Mishkin v. Temple Beth El of Lancaster, 239 A.2d 800, 803 (Pa. 1968). “In order to ascertain the intentions of the parties, restric-
tive covenants must be construed in light of: (1) their language; (2) the nature of their subject matter; (3) the apparent object or
purpose of the parties; and (4) the circumstances or conditions surrounding their execution.” Connor, 855 A.2d at 879.

1. Language of the Use Restriction
Under the relevant legal standard, an activity must be enjoined if it is “in plain disregard of [the] express words” of a valid use

restriction. See Connor, 855 A.2d at 879; Baumgardner v. Stuckey, 735 A.2d. 1272, 1274 (Pa. Super. 1999). Since the language of Use
Restriction does not expressly prohibit the “grinding of slag” or the production of GGBFS, the relevant inquiry is whether the pro-
duction of GGBFS is in plain disregard of the express words of the Use Restriction. Therefore, the essential issue is whether
GGBFS is: (1) a form of “cement” or (2) a “cementitious material” or (3) produced by an “activity directly related to the concrete
[or] cement ... industries.” If GGBFS is not plainly any one of these three things, then the production of GGBFS is not expressly
prohibited and the inquiry ends. Deciding this issue involves the interpretation of the language contained in the Use Restriction.

Interpretation of a contract is a matter of law for the Court to decide, and thus, it is the task of the Court alone to construe the
meaning of the Use Restriction as a matter of law. Quinn v. Bupp, 955 A.2d 1014, 1017 (Pa. Super, 2008). Pennsylvania courts have
held that a term or language is ambiguous if it is “subject to more than one reasonable interpretation when applied to a particular
set of facts.” Murphy v. Duquesne Univ. of the Holy Ghost, 777 A.2d 418, 430 (Pa. 2001). We apply this standard to the competent
evidence of record.

Here, the Use Restriction does not define either the word “cement” or the term “cementitious material,” and this Court finds
that those words are susceptible to different reasonable meanings. The evidence at trial shows that “cement” and “cementitious
material” do not have clear and well-defined meanings in the concrete and cement industries. Those meanings, which are ambigu-
ous and confusing even among experts in the field, do not clearly encompass GGBFS when applied to particular facts and circum-
stances of this case.

The Court heard extensive lay and expert testimony on the different, yet reasonable, constructions that have been utilized to
describe GGBFS in those industries familiar with GGBFS. Some witnesses described GGBFS consistently with Plaintiffs’ position
(i.e., as a cement or cementitious material). For example, the Court noted that some sources used in the concrete and cement indus-
tries classify GGBFS as “slag cement.” Other witnesses described GGBFS consistently with PGSC’s and Defendants’ positions (i.e.,
as a non-cement or non-cementitious material). As an example, the Court noted that according to some state agencies, such as the
Pennsylvania Department of Transportation, GGBFS is identified as something other than a cement or cementitious material,
namely a “pozzolan.” Our review of the evidence presented in this case leads us to conclude that GGBFS is not a form of “cement”
and not a “cementitious material” within the plain express meaning of the Use Restriction.

Further, the evidence shows that production of GGBFS is not an activity “directly related to the concrete [or] cement ... indus-
tries.” (emphasis added). For an activity to be directly related to something, it is absolutely, exactly, or precisely related. PGSC’s
proposed activity would be grinding granulated slag, created from a steel waste by-product, which is directly related to the indus-
try of steel manufacturing. Although GGBFS is indirectly related to the concrete or cement industries that might supplement or
blend GGBFS, its production is not a directly related activity. Just as GGBFS is indirectly related to the electrical and glass man-
ufacturing industries that may utilize GGBFS, its production is not a directly related to those industries either.

2. Nature of the Use Restriction’s Subject Matter
A use restriction whose subject matter is land is enforceable, but disfavored under Pennsylvania law, and is, accordingly, “strict-

ly construed against the party seeking enforcement of the covenant.” Gey, 568 A.2d at 675 (citing Morean v. Duca, 430 A.2d 988
(Pa. Super. 1981)); see also e.g., Connor, 855 A.2d at 879; Burns v. Baumgardner, 449 A.2d 590, 592-93 (Pa. Super. 1982). Under well-
settled rules of construction, the Court is to interpret contract language against the seller who drafted the language where, as here,
the Use Restriction was a “deal breaker” for the seller and the purchaser accepted the Use Restriction, as written, without objec-
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tion or alteration of any kind. “[E]very doubt is to be resolved against the existence of restrictions and in favor of a free and unre-
stricted use of property by its owner.” Burns, 449 A.2d at 593; see also Mishkin, 239 A.2d at 803. The Superior Court of Pennsylvania
has specifically held that the strict construction against overly broad use restrictions applies to “restrictions on the use of land.”
Burns, 449 A.2d at 592-93.

3. Apparent Object or Purpose of the Parties
To the extent that PGSC’s production of GGBFS might be viewed as falling within the Use Restriction, such an interpretation

would be unreasonably overbroad as it would prohibit significantly more activity from being conducted on the GMI Parcel than
was original apparent object or purpose of the parties. See Burns, 449 A.2d at 593. The primary intent of the parties regarding
the purpose of Use Restriction was to protect Plaintiffs from another entity manufacturing and selling a substandard product that,
because of the plant’s historical association with Kosmos and Cemex, could be confused with and thus degrade the value of the
Kosmos and CEMEX brands. Plaintiffs contend that the Use Restriction was somehow intended to create a perpetual and all-
encompassing prohibition against any and all competition with Plaintiffs’ business on the adjacent property. To find that the Use
Restriction prohibits the production of GGBFS would go well beyond the apparent objective or purpose of the parties, as it would
prohibit the manufacturing of a product that Plaintiffs do not produce and do not even sell. Since Plaintiffs undisputedly aban-
doned the production and sale of GGBFS prior to their sale of the GMI Parcel and rejected recent proposals to re-enter the
GGBFS marketplace, it is clear that Plaintiffs have no legitimate business interest to protect in enforcing the use restriction as
to GGBFS. We find that it was not the objective or intent of the parties to the Use Restriction to prevent the production of GGBFS
on the GMI Parcel.

4. Changed Circumstances Surrounding the Execution of the Use Restriction
Here, since the time of the making of the record upon which this Court based the preliminary and permanent injunctions,

the circumstances surrounding the execution of the Use Restriction are shown to have changed so as to make it just and equi-
table to modify and/or clarify the enforceability and interpretation of the breadth of this Court’s permanent injunction.
Specifically, on April 9, 2010, after this Court entered the preliminary and permanent injunctions, PGSC offered to purchase the
GMI Parcel contingent upon obtaining a judicial determination by this Court that PGSC is allowed to produce GGBFS on the
GMI Parcel.

This Court’s decisions to issue the preliminary and permanent injunction Orders were based on state of the record as of the con-
clusion of preliminary injunction hearing which had indicated that Defendants intended update the plant and then use it for cement
manufacturing. For instance, the record before the Court at the time of the issuance of the injunction Orders indicated that testi-
mony from each of the alleged alternative use prospects identified by Defendants revealed that none of them had any plans to do
business with Defendants. Now, it is PGSC through its holding company Labelle that is proposing to produce GGBFS on the GMI
Parcel as an alternative use. Indeed, Defendants and PGSC have expressly recognized the existence of the Court’s Orders issuing
the preliminary and permanent injunctions by seeking a Declaratory Judgment for the specific purpose of obtaining clarification
and/or modification regarding execution of the Use Restriction as applied to the changed circumstances.

C. Trial Court Did Not Err in Denying in Part Plaintiffs’ Motion for Post-Trial Relief

1. No Error by Modifying and/or Clarifying Injunction
For the reasons fully set forth above, we did not commit any error by modifying and/or clarifying the Orders entering the pre-

liminary and permanent injunctions in this case. Therefore, we correctly ruled that Defendants and PGSC are entitled to a
declaratory judgment in their favor declaring that the proposed use of the GMI Parcel to produce GGBFS is not prohibited by
this Court’s injunction Orders.

2. No Error in Admitting Alleged Irrelevant and/or Hearsay Evidence
Plaintiffs contend that this Court committed an error by admitting into evidence testimony and documents relating to

Cemex’s suspended production at another cement plant located in Wampum, Pennsylvania, evidence that PGSC’s production of
GGBFS on the GMI Parcel would benefit the community, local economy, job market, and environment, along with evidence that
PGSC’s proposal received the support of local public officials. Although, this Court was correct in admitting such evidence, the
Court need not and did not rely on such evidence to reach its rulings. Even if such objected to evidence was entitled to any
weight by the Court, the Court was free to reject it. The bench trial rulings that are complained of on appeal were not affected
by the introduction of the allegedly improperly admitted evidence because this Court has neither cited to nor relied on such evi-
dence. This Court is more than capable of intellectually disregarding any irrelevant or hearsay statements whether or not such
disregard was done implicitly or explicitly. Moreover, when a party complains of the trial court’s evidentiary rulings, such rul-
ings must be shown to have been erroneous and harmful to the complaining party. See Cacurak v. St. Francis Med. Ctr., 823 A.2d
159, 164-65 (Pa. Super. 2003).

3. No Error in Not Dismissing PGSC for Lack of Standing
There was no error in not dismissing PGSC from this lawsuit for lack of standing. PGSC’s standing in this case was initi-

ated by the filing of its timely Petition to Intervene that satisfied Pennsylvania Rule of Civil Procedure 2327(4), under which
“a person not a party [to an action] shall be permitted to intervene therein, subject to these rules[,] if ... the determination
of such action may affect any legally enforceable interest of such person whether or not such person may be bound by a judg-
ment in the action.” As the proposed purchaser of the real property at issue, PGSC has a legally enforceable interest which
may have been adversely affected by a determination of this Court regarding the modification and/or clarification of its
injunction Orders.

PGSC’s Petition to Intervene need not have been denied under Pennsylvania Rule of Civil Procedure 2329(2), which allows a
trial court to deny such a petition, stating that “an application for intervention may be refused, if ... the interest of the petitioner is
already adequately represented.” At the time of PGSC’s Petition to Intervene, no party to this action had proposed to purchase the
GMI parcel and use the real property at issue to produce and/or sell GGBFS. Therefore, PGSC’s interest in this matter, which was
to obtain a declaration from this Court modifying and/or clarifying its injunction Orders, may not have been not adequately repre-
sented by the then-owners of the parcel, as Plaintiffs contend. “[Q]uestion of intervention is a matter within the sound discretion
of the court below and unless there is a manifest abuse of such discretion, its exercise will not be interfered with on review.” Step
Plan Services, Inc. v. Koresko, 12 A.3d 401, 422 (Pa.Super. 2010).
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4. No Error in Not Staying Orders Allowing the Production of GGBFS
There was no error in not staying the Orders of this Court allowing the production of GGBFS on the GMI Parcel pending appeal.

In Pennsylvania, the grant of a stay pending appeal is warranted only if the following factors have been established: (1) The peti-
tioner makes a strong showing that he is likely to prevail on the merits; (2) The petitioner has shown that without the requested
relief, he will suffer irreparable injury; (3) The issuance of a stay will not substantially harm other interested parties in the pro-
ceedings; and (4) The issuance of a stay will not adversely affect the public interest. Pennsylvania Public Utility Com’n v. Process
Gas Consumers Group, 467 A.2d 805, 808-809 (Pa. 1983).

To begin, Plaintiffs have not established the first factor of the stay analysis. For the reasons previously set forth, Plaintiffs
have not made a strong showing that they are Rely to prevail on the merits of their claim that production GGBFS is prohibited
by the Use Restriction. As to the second factor of the stay analysis, Plaintiffs have not shown that they will suffer irreparable
injury without the requested stay. Plaintiffs’ alleged irreparable harm would not even arise until Plaintiffs are able to show that
the profits that PGSC expects to earn from its production of GGBFS have been realized or that such production will negatively
impact their own operations. Under the third factor of the stay analysis, on balance, the harm that a stay would place on PGSC
outweighs any speculative negative impact that might be placed on Plaintiffs without a stay. If the stay had been granted in
Plaintiffs’ favor, then PGSC would have been precluded for an indefinite period of time during which Plaintiffs’ appeal is pend-
ing from having the opportunity to realize any potential profits that may otherwise be available to it once it commences opera-
tions, which may take several months and several millions of dollars to accomplish. As to the fourth and final factor of the stay
analysis, we find that Plaintiffs have not adequately demonstrated why the issuance of a stay will not adversely affect the pub-
lic interest.

V. CONCLUSION
This trial Court’s factual findings and rulings in this action were fully supported by the record and the law. Accordingly, there

was no abuse of discretion or error of law. As a result, Plaintiffs’ alleged errors complained of on appeal have no merit.

BY THE COURT:
/s/Ward, J.

Dated: April 6, 2011
1 Plaintiff Cemex, Inc. (“Cemex”) seeks to enforce the rights of Kosmos Cement Company (“Kosmos”) in its capacity as the gen-
eral and managing partner of Kosmos. (Summ. J. Mem. F.O.F. 3). Appellants, Kosmos and Cemex, are referred to collectively as
“Plaintiffs.”
2 The Trial Transcript will be cited to herein as “T.T. at     ”.
3 T.T. at 31 - 85.
4 T.T. at 86 - 175.
5 T.T. at 176 - 272.
6 T.T. at 273 - 324.
7 T.T. at 325 - 344.
8 The Findings of Fact (“F.O.F.”) set forth in the Court’s prior Summary Judgment Memorandum (“Summ. J. Mem.”) dated March
11, 2010 are incorporated and referenced herein.
9 Summ. J. Mem. F.O.F. 2; T.T. at 35-36.
10 Summ. J. Mem. F.O.F. 4.
11 T.T. at 35.
12 Summ. J. Mem. F.O.F. 6.
13 Summ. J. Mem. F.O.F. 5.
14 Complaint at 5, ¶ 18; T.T. at 175-76.
15 Complaint at 5-6, ¶ 19; T.T. at 175-76.
16 Id.
17 Summ. J. Mem. F.O.F. 7-10; Complaint Ex. 2.
18 Summ. J. Mem. F.O.F. 11.
19 Summ. J. Mem. F.O.F. 12-13.
20 Summ. J. Mem. F.O.F. 14.
21 T.T. at 188-90, 279-80.
22 T.T. at 190, 279-80.
23 Id.
24 Id.
25 T.T. at 37-39, 98-100, 199-204.
26 T.T. at 123-124.
27 T.T. at 36-37; 94-96, 198-99, 208-09, 309.
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28 T.T. at 44, 278-79; Pl. Ex. 2.
29 T.T. at 198-201, 208-09, 216-17.
30 T.T. at 321
31 T.T. at 209-10, 260-64; Def. Ex. L, M, N.
32 T.T. at 310-12.
33 Id.
34 Id.
35 T.T. at 198-201, 208-09, 216-17.
36 T.T. at 198-201, 208-09, 216-17, 209-10, 260-64; Def. Ex. L, M, N.
37 T.T. at 32-34, 92-93.
38 Id.
39 Id.
40 Id.
41 Id.
42 T.T. at 89.
43 T.T. at 132.
44 T.T. at 87.
45 T.T. at 87-88.
46 T.T. at 88.
47 T.T. at 87-89, 99-100.
48 T.T. at 41-42, 100-101
49 Id.
50 Id.
51 T.T. at 89.
52 T.T. at 100-01, 106-07.
53 T.T. at 89, 106-07, 113-16.
54 T.T. at 109-10.
55 T.T. at 113-16, 121.
56 Id.
57 T.T. at 134-136; Pls. Ex. 15.
58 T.T. at 135.
59 T.T. at 114-15, 122; Def. Ex. C.
60 T.T. at 117-18, 172-74.
61 T.T. at 149-150.
62 T.T. at 153, Pls. Ex. 7.
63 T.T. at 162-63; Pls. Ex. 7 at PGSC 000053-54.
64 T.T. at 149.
65 T.T. at 337-38; Pls. Ex. 37.
66 T.T. at 338-39; Pls. Ex. 38.
67 T.T. at 124-26.
68 Summ. J. Mem. F.O.F. 19.
69 See Plaintiffs’ Proposed Finding of Fact 31 submitted on January 20, 2010.
70 T.T. at 124-26, 139.
71 T.T. at 124-26; Def. Ex. B. The Letter of Intent was introduced and admitted into evidence at trial as Def. Ex B - over no objec-
tion from Plaintiffs. (T.T. at 124-25, 130-31).

72 T.T. at 137; Def. Ex. B at 2.
73 T.T. at 116-18, 172-74.
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North Star Capital Acquisition, LLC v.
Dina M. Smith

Contract

No. AR-07-000450. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—July 21, 2011.

OPINION AND ORDER OF COURT
Defendant’s petition to strike and/or open judgment is the subject matter of this Opinion and Order of Court.
On January 19, 2007, North Star Capital Acquisition, LLC (“North Star”) brought a breach of contract claim against defendant

based on allegations that $1,633.90 was due.
The complaint alleged that at the request of defendant, plaintiff sold and delivered to defendant goods and services as set forth

in Exhibit A. Exhibit A is a Statement of Account listing only the balance due on an account in which Wells Fargo Financial was
the original creditor.

On October 9, 2007, a default judgment was entered for failure to respond to the complaint.
On June 9, 2011, defendant filed the petition seeking to open and/or strike this default judgment that is the subject of this

Opinion and Order of Court. In Count I, defendant seeks to open the judgment on the ground that the complaint failed to meet the
specificity requirements of Pa.R.C.P. No. 1019(a).1 However, the failure to comply with the pleading requirements of the
Pennsylvania Rules of Civil Procedure is not a ground for opening a judgment. Insufficient specificity is a defense that is waived,
if not raised through preliminary objection. See Pa.R.C.P. No. 1032.

In Count II, defendant seeks to strike the judgment. Defendant contends that her petition to strike is governed by Wells Fargo
Bank, N.A. v. Lupori, 8 A.3d 919 (Pa. Super. 2010).

In that case, Wells Fargo filed a complaint in mortgage foreclosure on April 5, 2007 and the Prothonotary issued a default judg-
ment against the Luporis on June 26, 2007 for failure to file a responsive pleading. On March 10, 2009, the Luporis sought to strike
the judgment on the ground that the complaint did not allege that Wells Fargo was the owner of the Luporis’ mortgage. The com-
plaint described an assignment from First Franklin, a division of National City Bank, to First Franklin Financial Corporation, but
made no mention of any other assignment. The Court held that the trial court erred in declining to strike the default judgment
because of the complaint’s failure to allege that Wells Fargo was the owner of the Luporis’ mortgage.

The Court distinguished its Opinion in U.S. Bank, N.A. v. Mallory, 982 A.2d 986 (Pa. Super. 2009), on the ground that in Mallory
the bank alleged that it was the owner of the subject mortgage and also alleged the existence of a pending assignment of the mort-
gage to the bank. “In contrast, Wells Fargo has failed to do either of these things.” Lupori, 8 A.3d at 922.

The complaint in the present case has the same omission. It alleges only that the original creditor is Wells Fargo Financial. It
makes no mention of any assignment from Wells Fargo Financial.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 21st day of July, 2011, it is hereby ORDERED that defendant’s petition to strike is granted and the default judgment

entered in these proceedings is stricken.

BY THE COURT:
/s/Wettick, J.

1 North Star’s complaint did not meet the pleading requirements of Rule 1019 that the complaint include the amounts of the charges
that are part of the claim, the dates of the charges, credits for payments, and the dates and amounts of interest charges and any other
charges. In other words, the complaint should contain sufficient documentation and allegations to permit a defendant to calculate the
total amount of damages that are allegedly due by reading the documents attached to the complaint and the allegations within the
complaint. Atlantic Credit and Finance, Inc. v. Giuliana, 829 A.2d 340 (Pa. Super. 2003); Capital One Bank (USA) NA v. Clevenstine, 7
D. &C. 5th 153 (C. P. Centre 2009); Worldwide Asset Purchasing, LLC v. Stern, 153 P.L.J. 111 (C.P. Allegheny 2004). The complaint filed
in the present case provides no information that would permit defendant to calculate the amount of money sought.

Barrel of Monkeys, LLC, d/b/a Harris Grill; et al. v.
Allegheny County

Allegheny County Drink Tax—Constitutionality—Uniformity—Equal Protection—
Conflict of Interest in Ordinance Vote—Statutory Construction

No. GD 07-027730. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.

OPINION
On December 4, 2007, Allegheny County Council passed Ordinance No. 54-07-OR/3548-07, which imposed a tax of ten per cent

on retail sales of alcoholic beverages1 to benefit public transportation.2 The ordinance has become known as the “Allegheny County
Drink Tax.” Plaintiffs’ complaint seeks to invalidate the tax. In the following verbatim quote from ¶ 1 of their complaint, plaintiffs
argued this ordinance:

• rests solely on Pennsylvania Act 44 of 2007, an act that violates the Pennsylvania Constitution’s “single-subject” rule,
Pa. Const. Art. III, § 3;

• violates the Pennsylvania Constitution’s “uniformity” clause, Pa. Const. Art. VIII, § 1 and the United States
Constitution’s Equal Protection Clause, U.S. Const. [A]mend. XIV, § 1.; and
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• depended for its passage on the vote of at least one member of County Council - Dr. Charles Martoni - who, as a direc-
tor of the proposed ordinance’s financial beneficiary - the Port Authority of Allegheny County - was ineligible to vote con-
sequent to the conflict-of-interest provisions of the County Administrative Code, specifically the Accountability, Conduct
and Ethics Code, §5-1013.09 (M).

(Footnotes omitted). On July 30, 2008, I sustained defendant’s Preliminary Objections to Count III of plaintiffs’ complaint with
regard to the “single-subject” rule and dismissed said count. Plaintiffs have appealed my Order entered March 8, 2011, denying
plaintiffs’ Motion for Summary Judgment, granting defendant’s Motion for Summary Judgment and dismissing all of plaintiffs’
remaining claims with prejudice.3 At argument on the motions, both sides agreed there were no genuine issues of material fact and
I could decide the motions based on the record as it exists.4 Regarding the parties’ cross-motions for summary judgment, the issues
were whether the Drink Tax violates the Uniformity Clause of the Pennsylvania Constitution and the Equal Protection Clause of
the United States Constitution, and whether Allegheny County Council Member Charles Martoni had a conflict of interest when he
voted for the tax.

I. UNIFORMITY AND EQUAL PROTECTION CLAUSES
The Drink Tax applies to retail sales of liquor, malt and brewed beverages, but excludes purchases from or sales by

Pennsylvania liquor stores (“state stores”), and distributors of malt or brewed beverages.5 Plaintiffs contend the disparate treat-
ment of taxing retail sales of liquor and malt and/or brewed beverages by restaurant liquor licensees, while exempting similar
sales by state stores and beer distributors, violates both the Uniformity and Equal Protection clauses by imposing an arbitrary,
unreasonable and unconstitutional distinction between restaurant liquor licensees, on one hand, and state stores and distributors
on the other. Plaintiffs specifically aver that certain packages of malt or brewed beverages, such as 24-unit cases of 7-ounce bot-
tles and mini-kegs, are taxed when purchased from restaurant liquor licensees, but not taxed when purchased from distributors.6

This is the only concrete example referenced by plaintiffs.
In matters of taxation, Equal Protection and Uniformity Clause attacks are analyzed in the same manner. The legislature pos-

sesses wide discretion in matters of taxation and the taxpayer has the burden of demonstrating that a classification for purposes
of taxation is unreasonable. Absolute equality and perfect uniformity in taxation are not required. The test for determining the
validity of a tax classification is whether the classification is based upon some legitimate distinction between the classes that pro-
vides a non-arbitrary and reasonable basis for the difference in treatment. See Leonard v. Thornburgh, 489 A.2d 1349 (Pa. 1985).

The legislature’s intent to distinguish between restaurant liquor licensees and state stores and distributors can be found in the
complex interplay of various Pennsylvania statutes. The Drink Tax is authorized by 53 Pa.C.S.A. §8602, which provides in part:

(a) Imposition. Notwithstanding any other provision of law, a county of the second class may obtain financial support for
transit systems by imposing one or more of the taxes under subsection (b). Money obtained from the imposition shall be
deposited into a restricted account of the county.

(b) Taxes.
(1) A county of the second class may, by ordinance, impose any of the following taxes:

(i) A tax on the sale at retail of liquor and malt and brewed beverages within the county. The ordinance shall be modeled
on the act of June 10, 1971 (P.L. 153, No. 7), known as the First Class School District Liquor Sales Tax Act of 1971, and
the rate of tax authorized under this subparagraph may not exceed the rate established under that act.

(Emphasis added). The First Class School District Liquor Sales Tax Act of 1971, 53 P.S. § 16131 et seq., permits the council of a
first class city, to-wit, Philadelphia, to authorize the school district to levy a tax upon each separate sale at retail, as defined in the
Act, of not more than ten percent of the sale price.7 Under 53 P.S. § 16132(4), “Sale at retail” is defined as:

Any transfer at retail for a consideration in any manner or by any means whatsoever of liquor and malt and brewed bev-
erages, but the term shall not include any transaction which was or is subject to tax by the Commonwealth under either
the Tax Act of 1963 for Education8 or Article II of the Tax Reform Code of 1971.9

(Emphasis added). “Sale at retail” is defined in the Tax Reform Code of 1971, 72 P.S. §7101, et seq., as follows:

The term “sale at retail” with respect to “liquor” and “malt or brewed beverages” shall include the sale of “liquor” by
any “Pennsylvania liquor store” to any person for any purpose, and the sale of “malt or brewed beverages” by a “manu-
facturer of malt or brewed beverages,” “distributor” or “importing distributor” to any person for any purpose, except
sales by a “manufacturer of malt or brewed beverages” to a “distributor” or “importing distributor” or sales by an
“importing distributor” to a “distributor” within the meaning of the “Liquor Code.” The term “sale at retail” shall not
include any sale of “malt or brewed beverages” by a “retail dispenser” or any sale of “liquor” or “malt or brewed bever-
ages” by a person holding a “retail liquor license” within the meaning of and pursuant to the provisions of the “Liquor
Code,” but shall include any sale of “liquor” or “malt or brewed beverages” other than pursuant to the provisions of the
“Liquor Code.”

Id. at § 7201(k)(10) (original quotes) (emphasis added). The code, therefore, taxes state stores and distributors, but excludes “retail
dispensers” and “retail liquor” licensees. Pursuant to 47 P.S. §1-102, “retail dispenser” is defined as

...any person licensed to engage in the retail sale of malt or brewed beverages for consumption on the premises of such
licensee, with the privilege of selling malt or brewed beverages in quantities not in excess of one hundred ninety-two fluid
ounces in a single sale to one person, to be carried from the premises by the purchaser thereof.

The term “retail liquor licensee” is defined as

A person, partnership, association or corporation holding a hotel, restaurant, club or public service liquor license or other
license issued under the Liquor Code for the sale of liquor and malt or brewed beverages at retail.

It is clear that restaurant liquor licensees are not taxed under the Tax Reform Code of 1971.
Section 8602 of 53 Pa. C.S.A. provides that any ordinance adopted by Allegheny County to tax retail sales of liquor, malt and

brewed beverages “shall” be modeled after the First Class School District Liquor Sales Tax Act of 1971. Said Act excludes from
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taxation any transaction taxed under the Tax Reform Code of 1971. Transactions in state stores and distributors are taxed under
the Code. It clearly follows that state stores and distributors are not taxed under the Act and, therefore, may not be taxed under
the Drink Tax modeled after the Act. The legislature chose to tax retail transactions of state stores and distributors differently
from the retail transactions of restaurant liquor licensees. As retail liquor licensees in Allegheny County are not taxed under the
Code, the legislature and Allegheny County had a legitimate and rational basis for taxing said licensees to support public transit
while excluding state stores and distributors from the tax. The Drink Tax does not, therefore, violate the Uniformity or Equal
Protection Clauses.

There is another basis for finding the Drink Tax constitutional. In CRH Catering Company, Inc. v. Commonwealth, 521 A.2d 497
(Pa.Cmwlth. 1987)10, CRH, the taxpayer, contended that assessing sales tax on certain items in its vending machines, to-wit, milk,
juice and ice cream, violated the Uniformity and Equal Protection Clauses because the same items were not taxed when sold in
convenience stores. Section 7202(a) of 72 P.S. imposed the sales tax, but §7202(d) provided:

Notwithstanding any other provisions of this article, the sale or use of food and beverages dispensed by means of coin
operated vending machines shall be taxed at the rate of six per cent of the receipts collected from any such machine
which dispenses food and beverages heretofore taxable.

While 72 P.S. §7204 (29) excluded from the tax retail sales on the use of food and beverages for human consumption, subsection
(iii) exempted from the exclusion:

Food and beverages ... when purchased (i) from persons engaged in the business of catering, or (ii) from persons engaged
in the business of operating restaurants, cafes, lunch counters, private and social clubs, taverns, dining cars, hotels and
other eating places.11

CRH Catering Company, Inc., supra at 500 (emphasis added by Commwealth Court opinion). CRH operated banks of vending
machines in various locations, including industrial plants, universities and sports centers. Certain locations provided tables and
chairs, microwave ovens, plasticware, napkins and cups, and attendants. Using the definition of “other eating place” contained in
61 Pa. Code §49.1(a), and adopting the test in Associated Food Services, Inc. v. Commissioner of Taxation, 216 N.W.2d 253 (Minn.
1974), the court in CRH found that in its method of merchandising, CRH bore a greater resemblance to a restaurant rather than a
convenience store, and this was a legitimate and reasonable basis for distinctive tax treatment.

In the instant case, a similar analysis can be applied. A restaurant is not obligated to sell liquor or brewed or malt beverages.
If it chooses to do so, and obtains a restaurant liquor license, it can sell such beverages by the glass, open bottle or other contain-
er for consumption only in that part of the restaurant habitually used for serving food to patrons.12 A restaurant liquor licensee may
sell malt or brewed beverages for consumption off the premises, but is limited to quantities of no more than 192 fluid ounces in a
single sale to one person.13 Restaurants sell food to patrons for consumption primarily on the premises and may have entertain-
ment. All this is in sharp contrast to distributors who only sell brewed and malt beverages for off-premises consumption. This vast
difference in the method of merchandising, as in CRH, is a legitimate and reasonable distinction which provides a just basis for
the difference in the taxing of restaurant liquor licensees and distributors.

Plaintiffs seek to distinguish CRH by citing the following language contained in the Court’s opinion:

We do envision circumstances where services are so limited as to render our method of merchandising analysis inappli-
cable to vending machine sales. For example, we would not define a vending machine standing alone and without tables
and chairs, a microwave, cups, plasticware and napkins, as an “other eating place” within the meaning of the Code....
Even the most unappealing photograph proffered by taxpayer reveals that a microwave has been provided with the bank
of machines. We conclude that taxpayer has simply failed to carry its burden in this regard.

Id. at 539 A.2d 38,40 (Pa.Cmwlth.1988). Plaintiffs argue this language supports the conclusion that if the facts in CRH had been
different, the result would have been different. In the instant case, therefore, since the 5-liter mini keg and 24-unit case of 7-ounce
bottles are sold both by plaintiffs and distributors, CRH is inapplicable. This conclusion is ill-founded since CRH also involved the
sale of identical items.

Plaintiffs cite Allegheny County v. Monzo, 500 A.2d 1096 (Pa. 1985), where an Allegheny County room rental tax was invalidat-
ed because the tax placed hotel and motel operators outside Pittsburgh at an economic disadvantage because it financed their city
competitors and only benefited the Pittsburgh Convention Center. The instant case is clearly inapposite. The Drink Tax was enact-
ed to finance public transportation for all residents of Allegheny County and possibly beyond. Plaintiffs have not averred their
employees and/or patrons do not avail themselves of public transportation. Plaintiffs have failed to produce any evidence they have
lost customers to distributors or state stores, lost revenue or that alcohol sales are even a substantial percentage of their revenues.
As plaintiffs failed to prove the Drink Tax is based on arbitrary and unreasonable distinctions in classifications, or that the tax bur-
den imposed is palpably disproportionate to the benefit received, I conclude the Allegheny County Drink Tax is constitutional.

As additional support for its Motion for Summary Judgment, defendant contends exempting state stores and distributors from
the Drink Tax is valid under the judicial doctrine of preemption.

The doctrine of preemption is applicable to determine if municipal legislation is improper based on whether state leg-
islation, which in regulating some industry or occupation is silent as to whether municipalities are permitted to enact
legislation in the field entered by the state, by analyzing the provisions of the legislation to ascertain the probable inten-
tion of the legislature. “[I]f the general tenor of the statute indicates an intention on the part of the legislature that it
should not be supplemented by municipal bodies, that intention must be given effect and the attempted local legislation
held invalid.”

(Citations omitted).14 Licensed Beverage and other preemption cases have dealt with invalidating municipal legislation, not vali-
dating it. There are cases holding various taxes invalid as applied to distributors, e.g., Commonwealth v. Wilsbach Distributors,
Inc., 519 A.2d 397 (Pa. 1987) (plurality opinion, cited with approval, invalidating a business privilege and mercantile tax on a dis-
tributor); Wissinoming Bottling Co. v. School District of Philadelphia, 654 A.2d 208 (Pa.Cmwlth. 1995), affirmed by an evenly divid-
ed court, 672 A.2d 279 (Pa. 1996) (invalidating use and occupancy tax on liquor distributor); City of Philadelphia v. Tax Review
Board of the City of Philadelphia, 713 A.2d 718 (Pa.Cmwlth. 1998), appeal denied, 736 A.2d 605 (Pa. 1999) (invalidating use and
occupancy taxes on beer distributors). In all of these cases, the taxes were invalidated because the legislature was silent as to
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whether the municipality could impose the tax at issue and the courts found the General Assembly’s regulation of the alcoholic
beverage industry so pervasive as to preempt local taxation. But in City of Philadelphia v. Clement & Muller, Inc., 715 A.2d 397
(Pa. 1998), the Supreme Court upheld a business privilege tax on beer distributors because the statute authorizing the business tax
in cities of the first class, 53 P.S. §16184(a), began with the following language:

Notwithstanding a contrary provision of law of the Commonwealth, including, but not limited to, the act of March 4, 1971
(P.L. 6, No. 2), known as the Tax Reform Code of 1971, [72 P.S. §7101 et. seq.] ... every person engaging in any business
in a city of the first class, beginning with the tax year 1985, and annually thereafter, shall pay an annual tax at the rate or
rates specified by the city council of the city of the first class ....

The tax was upheld because the legislature was not silent on the issue of whether the tax could be imposed. I find it unnecessary
to determine whether the judicial doctrine of preemption supports the drink tax exemptions for state stores and distributors
because the statutory analysis above indicates the legislature was not silent and intended to exclude state stores and distributors
from any tax imposed pursuant to 53 Pa.C.S.A. §8602.

II. CONFLICT OF INTEREST
The Allegheny County Administrative Code, Part 8 - Fiscal Affairs, Article 808 - Taxation, §5-808.01(B) provides:

Any ordinance which implements a new tax or which changes the rate of taxation on any subject of taxation authorized
by law from the rate of taxation levied during the prior fiscal year shall be enacted only upon the affirmative vote of at
least 2/3 of the seated members of County Council.15

Seated members are the members of County Council holding seats that are not vacant.16 There are fifteen members of County
Council.17 Because all members of council were seated at the time of the vote on the Drink Tax, ten affirmative votes were required.
The vote was ten to four, with one abstension. County Council Member Dr. Charles Martoni was one of the affirmative votes. At the
time of the vote, Dr. Martoni also served as a member of the Board of Directors of the Port Authority of Allegheny County.18

Pursuant to 55 P.S. §556, a member of County Council is required to sit on the board. Since the Drink Tax supports public trans-
portation, there is no dispute the Port Authority is a beneficiary of the tax. Plaintiffs contend this created a conflict of interest and Dr.
Martoni should have abstained from the vote. They argue his vote is a nullity and the ordinance was therefore unlawfully enacted.19

The Allegheny County Ethics Code20 defines “conflict of interest” as follows:

Use by a public official or public employee of the authority of his or her office or employment or any confidential infor-
mation received through his or her holding public office or employment for the benefit of himself or herself, a member of
his or her immediate family or a business or organization with which he/she or a member of his or her immediate fami-
ly is associated. The term does not include an action having a de minimis economic impact or which affects to the same
degree a class consisting of the general public or a subclass consisting of an industry, occupation or other group which
includes the public official or public employee, a member of his immediate family or a business with which he/she or a
member of his immediate family is associated.21

(Emphasis added). Plaintiffs assume the Port Authority is a “business or organization” and because Dr. Martoni was one of nine
directors22 on the board, he used his authority or office to benefit the authority.23 Plaintiffs fail to fully develop their contention.

The Ethics Code does not define “organization.” It does define the following terms:

BUSINESS [:]
Any corporation, partnership, sole proprietorship, firm, enterprise, franchise, association, organization, self-employed
individual, holding company, joint stock company, receivership, trust or any legal entity organized for profit.
BUSINESS WITH WHICH HE/SHE IS ASSOCIATED [:]
Any business in which the person or a member of the person’s immediate family is a director, officer, owner, employee or
has a financial interest.24

These same definitions appear in the Pennsylvania Public Official and Employees Ethics Act.25

The present State Ethics Act was adopted October 15, 1998.26 The County Ethics Code became effective April 17, 2001.27 Since the
Act predates the Code by more than two years, it is logical that council looked to the state act for guidance and I will do the same.

Under the “Definitions” section of the state act,28 “government body” is defined as follows:

Any department, authority, commission, committee, council, board, bureau, division, service, office, officer, administra-
tion, legislative body or other establishment in the executive, legislative or judicial branch of a state, a nation or a polit-
ical subdivision thereof or any agency performing a governmental function.

Neither “government body” nor “authority” is included in the definition of “business” under the Act. The state act further provides
as follows:

“Governmental body with which a public official or public employee is or has been associated.” The governmental body
within State government or a political subdivision by which the public official or employee is or has been employed or to
which the public official or employee is or has been appointed or elected and subdivisions and offices within that govern-
mental body.

(Bold print and in quotes in original). These provisions would seem unnecessary if the legislature intended the term “business” to
include government bodies and authorities. It is evident the legislature intentionally excluded government bodies and authorities
from the term “business” and, therefore, from the definition of “conflict of interest.”

This is in accord with the doctrine of expressio unius est exclusio alterius, i.e., the express mention of a specific matter in a
statute implies the exclusion of others not mentioned. See Salem Township Municipal Authority v. Township of Salem, 820 A.2d 888
(Pa. Cmwlth. 2003). The Second Class Counties Port Authorities Act defines “authority” as a “body corporate and politic.”29 In
Advisory Opinion No. 98-008, the State Ethics Commission opined as to whether county commissioners who simultaneously served
as members of the board of directors of a non-profit community development corporation (CDC), which was designated an indus-
trial development agency for the county, violated the Public Official and Employee Ethics Law. Since the board members served
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without renumeration, and neither they nor their family members received any private benefit from the CDC, the commission
focused on budgetary appropriations to the CDC by the county commissioners. The commission stated the following:

... [I]f the [non-profit corporation] would be strictly a “governmental body,” the use of the authority of office as a County
Commissioner for a pecuniary benefit to such “governmental body” would not in and of itself constitute a conflict of inter-
est under the Ethics Law. The elements of a conflict of interest do not encompass a pecuniary benefit which flows solely
to a governmental body.30

In Commonwealth v. Lucas, 632 A.2d 868 (Pa. 1993), the Court dismissed the Commonwealth’s quo warranto action, holding that
under the Second Class Township Code, a township supervisor could not be prevented from serving on the township municipal
authority board, even though a statute provided that a supervisor could not hold another elected or appointed township position.
The court reasoned that because municipal authorities are independent agencies of the Commonwealth, not appendages of town-
ships, only the legislature could declare the offices incompatible. For the above reasons, I conclude the Port Authority is not a busi-
ness as used in the term “conflict of interest” and, therefore, Dr. Martoni has not violated the County Code.31

Defendant contends plaintiffs cannot pursue their claim that Dr. Martoni committed an ethics violation because they failed to
exhaust their administrative remedies by failing to file a complaint with the Allegheny County Ethics Commission. Neither party
develops this issue or cites any case law or statutory authority with regard to their respective positions. I will therefore not address
this issue.

Assuming, arguendo, there was an ethics violation, plaintiffs contend the remedy is to void Dr. Martoni’s vote.32 In support of
this assertion, plaintiffs rely on Meixell v. Borough Council of Borough of Hellerton, 88 A.2d 594 (Pa. 1952). In Meixell, the mem-
bers of borough council met to elect a burgess, a position paying a higher salary than a councilman received. Two council mem-
bers voted for themselves for the position. The Court voided the votes because it was clear the council members had a direct per-
sonal and pecuniary interest in the vote. Furthermore, the case was decided on a public policy basis, not under an ethics code.
Meixell is therefore inapposite.

Neither the County Code nor the State Ethics Act provides for voiding a public official’s vote as a penalty for a conflict of inter-
est. See Yaracs v. Summit Academy, 845 A.2d 203 (Pa. Cmwlth. 2004), appeal denied, 857 A.2d682 (Pa. 2004) (TABLE), cert. denied,
543 U.S. 1147 (2005); Salem Township Municipal Authority, supra. Even if plaintiffs successfully proved an ethics violation, it does
not follow Dr. Martoni’s vote would be invalidated.

BY THE COURT:
/s/O’Brien, A.J.

1 On December 2, 2008, Allegheny County Council voted to reduce the tax to seven percent, effective January 1, 2009.
2 See 53 P.S. §8602, also known as “Act 44.”
3 Plaintiffs’ Notice of Appeal refers only to my order entered March 8, 2011, which denied plaintiffs’ Motion for Summary Judgment
and granted defendant’s Motion for Summary Judgment. I will not discuss plaintiffs’ “single-subject” rule attack on the ordinance
because the Notice of Appeal does not refer to my order entered July 30, 2008.
4 See the transcript of the February 16, 2011 argument, at pages 26-28.
5 See §5-808A.01 of the Drink Tax and 72 P.S. §7201. Distributors of malt and/or brewed beverages will hereinafter be referred to
as “distributors.”
6 See Plaintiffs’ Amended Class Action Complaint, paragraphs 21 - 30. The same contention cannot be made with respect to the
purchase of liquor because consumers can only purchase take-out liquor from state stores, not restaurant liquor licensees.
7 See 53 P.S. §16134.
8 72 P.S. §§3403-1 et seq., now repealed.
9 72 P.S. §7101 et seq.
10 This case was reheard on exceptions at 539 A.2d 38 (Pa. Cmwlth. 1988). The Court affirmed its previous decision with regard to
the constitutionality of the tax but reversed on another basis.
11 The language of this subsection has since been amended and the phrase “other eating places” has been changed to “other estab-
lishments;” in the following sentence of the subsection, vending machines are specified.
12 See 47 P.S. §4-406(a) (1).
13 See 47 P.S. §§1-102, 4-407(a). There is no comparable provision that permits a restaurant liquor licensee to sell bottles of liquor.
14 Licensed Beverage Association of Philadelphia v. Board of Education of the School District of Philadelphia, 669 A.2d 447, 451
(Pa.Cmwlth.1995), abrogated on other grounds, Buffalo Township v. Jones, 813 A.2d 659 (Pa.2002).
15 See also Allegheny County Home Rule Charter, Article VII - Budget and Finance, Section 4(c).
16 See Allegheny County Administrative Code, Part 1- General Provisions, §5-101.03.
17 Id. at Part 3 - Legislative Branch, Article 301 - County Council, §5-301.02.
18 Id. at Part 2 - Organization of County Government, §5-203.01. Dr. Martoni recently resigned from the board.
19 The ordinance was amended on December 2, 2008, to decrease the drink tax from 10% to 7%.
20 Allegheny County Administrative Code, Part 10 - Personnel, Article 1013 - Political Activity; Accountability; Code and Ethics
Code, §§5-1013.01 et seq.
21 Id. at §5-1013.03 - Definitions.
22 See 55 P.S. §556.
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23 It is undisputed Dr. Martoni is a public official.
24 See Ethics Code, §5-1013.03
25 65 Pa.S.C.A. §1102.
26 However, the previous version of the Act, 65 P.S. §§401 et seq., which was repealed in October, 1998, was adopted October 4, 1978.
27 Sections of both the act and the code have since been amended.
28 See 65 Pa.C.S.A. §1102.
29 See 55 P.S. §§551, et seq..
30 See Advisory Opinion of the Ethics Commission, No. 98-008, decided October 9, 1998, Exhibit A to Defendant’s Reply Brief in
Support of Defendant’s Motion for Summary Judgment.
31 In addition, Dr. Martoni’s deposition, attached to defendant’s Brief in Support of Defendant’s Motion for Summary Judgment,
clearly demonstrates he received no benefit whatsoever from voting in favor of the Drink Tax. Furthermore, plaintiffs do not
delineate any benefit Dr. Martoni received.
32 This would result in the ordinance’s nullification, as it would not have passed by the required two thirds majority vote.

Barrel of Monkeys, LLC, d/b/a Harris Grill; et al. v.
Allegheny County

Allegheny County Drink Tax—Constitutionality—Uniformity—Equal Protection—
Conflict of Interest in Ordinance Vote—Statutory Construction

No. GD 07-027730. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—July 27, 2011

SUPPLEMENTAL OPINION
This Supplemental Opinion is in response to the “Amended Notice Of Appeal” filed by plaintiffs, on June 1, 2011, in which they

seek “to clarify” that they are appealing “from the Order entered on July 31, 2008 as well as the Order entered March 8, 2011 in
this matter.”

Plaintiffs filed an Amended Class Action Complaint, on April 29, 2008, seeking to invalidate the Allegheny County Drink Tax
Ordinance on three grounds: (1) the state statute on which the ordinance is based, Act No. 2007-44, violates the “single subject”
rule, Pa. Const. Art. 3, § 3; (2) the ordinance violates the Uniformity Clause of the Pennsylvania Constitution, Article VIII, §1, and
the Equal Protection Clause of the United States Constitution, Amendment XIV, §1; and (3) the ordinance was improperly enacted
because its passage depended on the vote of a County Council member who had a conflict of interest. On May 28, 2008, defendant
filed preliminary objections to the Amended Complaint. On July 31, 2008, I sustained the Preliminary Objections only with respect
to Count III, which was based on the “single-subject” rule, and overruled the remaining objections.

In January, 2011, both sides filed motions for summary judgment. On March 8, 2011, I denied plaintiffs’ motion, granted defen-
dant’s motion and dismissed plaintiffs’ remaining claims with prejudice. Plaintiffs filed a Notice of Appeal, on March 9, 2011, from
the March 8th order. The order of July 31, 2008, was not mentioned in the Notice of Appeal. I filed my Opinion on May 26, 2011,
which addressed my rationale for granting defendant’s Motion for Summary Judgment. The “single-subject” rule was not
addressed, as Count III of plaintiffs’ amended complaint had been dismissed on preliminary objections and plaintiffs did not
include the dismissal order in their original Notice of Appeal. Plaintiffs then filed an Amended Notice of Appeal. I am writing this
Supplemental Opinion in the event Commonwealth Court addresses the merits of the Amended Notice of Appeal.1

Plaintiffs contend Act 44 violates the Pennsylvania Constitution, Article III, §3, which provides:

No bill shall be passed containing more than one subject, which shall be clearly expressed in its title, except a general
appropriation bill or a bill codifying or compiling the law or a part thereof.

This section is referred to as the “single-subject” rule. Plaintiffs argue Act 44 violates the rule and, therefore, the Drink Tax
Ordinance, based on the Act, is invalid.

In resolving a constitutional challenge to legislative action there is a strong presumption the General Assembly did not intend
to violate the United States or Pennsylvania Constitutions. A legislative enactment will not be declared unconstitutional unless it
clearly, palpably and plainly violates the Constitution. Any doubt is resolved in favor of a finding of constitutionality. Thus the chal-
lenging party bears a very heavy burden of persuasion. See Stilp v. Commonwealth, 905 A.2d 918 (Pa. 2006).

Plaintiffs refer to Act 44 as a “transportation bill.” See Plaintiffs’ Amended Class Action Complaint at ¶18. In ¶19 plaintiffs aver
as follows:

Amid dozens of pages of transportation-related provisions, however, one portion of Act 44 of 2007 ostensibly authorizes
Allegheny County to impose:

A tax on the sale at retail of liquor and malt brewed beverages within the county. The ordinance shall be modeled on
the [Philadelphia Liquor Sales Tax Act of 1971], and the rate may not exceed the rate established under that act.

Act 2007-44, §1, 53 Pa.C.S.A. §8602.

Emphasis added.
Act No. 2007-44 is titled “TRANSPORTATION-PUBLIC TRANSPORTATION-TURNPIKES AND TOLL ROADS.” See 2007

Pa.Legis.Serv. Act 2007-44 (H.B. 1590) (Purdon’s). The first sentence of the Act describes it as “AN ACT Amending Titles 53
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(Municipalities Generally) ... providing for transportation issues and for sustainable mobility options...” The first provision of the
Act following the introductory paragraph is the text of Chapter 86, Taxation for Public Transportation, which the Act adds to Title
53. Id. See 53 Pa.C.S.A. §§ 8601, 8602. Section 8601 provides “This chapter relates to local funding for sustainable mobility options.”
In fact, both the description of the Act and the beginning of Chapter 86 are on the first page of the Act. See Laws of Pennsylvania,
2007 Acts and Miscellaneous Actions, at page 169.

Under Article III, §3 of the Pennsylvania Constitution, the title of an act is constitutional if it puts a reasonable person on notice
of the general subject matter of the act. A person “must demonstrate either (1) that the legislators and the public were actually
deceived as to the act’s contents at the time of passage, or (2) that the act’s title on its face is such that no reasonable person would
have been put on notice as to the act’s contents” to have the act declared unconstitutional under the title provision of Article III,
§3. Commonwealth, Department of Transportation v. Estate of Rochez, 515 A.2d 620, 627 (Pa. 1986). Plaintiffs neither averred nor
argued that the legislators or the public were deceived as to the contents of Act 44. They did not contend that based on the title of
the Act, no reasonable person would have known of the Act’s contents. Further, any contention to the effect that the purpose of the
Act and the addition of Chapter 86 were somehow buried deep within the Act is clearly without merit. Plaintiffs failed to demon-
strate the unconsitutionality of the title of Act 44.

With regard to the “single-subject” requirement, the Court in Payne v. School District of the Borough of Coudersport, 31 A. 1072
(Pa. 1895), stated that things which have a proper relationship to each other that fairly constitute parts of a scheme to accomplish
a single, general purpose relate to the same subject or object. Another way to explain “single-subject” is where there is a single
unifying subject to which the provisions of the act are germane. See Commonwealth v. Neiman, 5 A.3d 353 (Pa. Super. 2010), stay
granted, 2010 WL 4117667 (Pa. Super. 2010).

The only case plaintiffs cite in support of their Article III, §3 challenge to Act 44 is Pennsylvanians Against Gambling Expansion
Fund, Inc. (PAGE) v. Commonwealth, 877 A.2d 383 (Pa. 2005). In PAGE, there was a constitutional challenge to The Pennsylvania
Race Horse Development and Gaming Act (“Gaming Act”). Plaintiffs argue that in PAGE,

...the Supreme Court struck down the provisions of the Pennsylvania Race Horse Development and Gaming Control Act
that attempted, in a single enactment, to tax money from the gaming industry and direct that money be spent to support
volunteer fire departments. The Court held that the “single subject” rule of the Pennsylvania Constitution required that
the legislature employ two separate enactments when taxing one industry or activity and directing that money to a sepa-
rate industry or activity.

See Plaintiffs’ Brief in Opposition to Preliminary Objections at page 11. This is not an accurate statement of the holding in PAGE.
The Gaming Act in PAGE contained numerous provisions which the Court found related to the single subject of regulating gam-

ing. Some provisions of the Gaming Act provided for the disbursement of funds. The issue became whether the source relation
between the disbursement of funds generated under the Gaming Act and its general subject matter was sufficient to satisfy the
“single subject” rule. With regard to the most substantial funds created under the Gaming Act, the legislature stopped short of pro-
viding for actual disbursement, which would be accomplished through subsequent legislation. This did not violate the “single sub-
ject” rule. The Court then examined three specific sections of the Gaming Act which provided for actual disbursements. After ana-
lyzing those sections, the Court determined that distributions under one of those sections, to the Volunteer Fire Company Grant
Program and to recipients of payments pursuant to the Forest Reserves Municipal Financial Relief Law, violated the “single sub-
ject” rule because the distributions were not germane to the regulation of gambling. The Court struck the two distributions but
held the remainder of the Gaming Act did not violate the single subject rule.

A review of Act 44 demonstrates all of its provisions are related to transportation. Plaintiffs argue imposing a tax on alcohol
bears no relation to the subject of the Act. This is clearly belied by the Act. The sole purpose of Chapter 86 was to authorize a tax
to support public transportation. The demurrer to Count III of plaintiffs’ Amended Class Action Complaint was properly sustained.

BY THE COURT:
/s/O’Brien, A.J.

1 See Thorn v. Newman, 538 A.2d 105, 108 (Pa. Cmwlth. 1988), wherein the Court stated:

We ... are aware of no authorization in Pennsylvania law that permits a party to file an “amended” notice of appeal months
after the filing of an initial notice of appeal, for the purpose of effectuating an appeal from an order different from, and
dated earlier than, the order noted originally.

See also McKeeta v. Duquesne School District, 708 A.2d 1311 (Pa. Cmwlth. 1998).

Shaner Capital L.P. assignee of Bank of America,
successor by merger to LaSalle Bank National Association v.

Zambrano Condominium Associates, L.P.
Mortgage Foreclosure

No. GD 09-002418. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—August 8, 2011.

OPINION
This matter arises from the construction of a condominium complex known as Marbella at Chapel Harbor (“Marabella”), owned

by Defendant Zambrano Condominium Associates, L.P. (“Zambrano”). On or about February 4, 2009, Bank of America commenced
a mortgage foreclosure action against Zambrano as a result of Zambrano’s default under the terms of a Promissory Note and cer-
tain Open-End Mortgage and Security Agreements for failure to make timely payments. The Open-End Mortgage was executed on
March 20, 2006. On or about March 20, 2010, Bank and America and Zambrano agreed to the entry of a consent judgment where-
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in the Court entered an in rem judgment in mortgage foreclosure in favor of Bank of America and against Zambrano in the amount
of $21,801,550.59 plus interest. As a result, Plaintiff Shaner Capital, L.P. (“Shaner”) was substituted as Plaintiff in this action. On
or about March 24, 2011, M.I. Friday, Inc., Easley & Rivers, A.J. Demor & Sons and Ferry Electric Company filed petitions or
motions to intervene and postpone and/or stay the Sheriff ’s sale. On April 1, 2011, this Court entered an Order staying the Sheriff ’s
Sale. Thereafter, various Lien Claimants filed petitions to intervene and Complaints seeking a Declaratory Judgment. Their claims
are based upon work done at Marbella pursuant to contracts entered into between April 2007 and December 2008 to perform con-
struction-related work at Marbella. Those Lien Claimants claim that they have priority over the Open-End Mortgage and have filed
motions and/or petitions to intervene and stay the Sheriff ’s sale in this matter. This Court heard arguments on July 20, 2011.

The Mechanics’ Lien Law governing this matter was amended in 2006 with an effective date of January 1, 2007. The 2007
Amendments state that any lien obtained under the statute by a contractor or subcontractor is subordinate to an open-end mort-
gage “the proceeds of which are used to pay all or part of the cost of completing erection, construction, alteration, or repair of the
mortgaged premises secured by the open-ended mortgage.” 49 P.S. § 1508(c)(2). Therefore, Shaner has priority over the
Mechanics’ Lien claims in this case. This law existed at the time the Lien Claimants entered into their subcontracts and at the time
that they filed their mechanics’ liens. The 2007 Amendments to the Mechanics’ Lien law apply to all contracts entered into after
the effective date of the amendments. Brubacher Excavating, Inc. v. Commerce Bank/Harrisburg, N.A. 995 A.2d 362, 366 (Pa. Super.
2010). In this case, all of the Lien Claimants’ contracts and liens were entered into or filed subsequent to the effective date of the
2007 Amendments. An open-end mortgage such as this is defined as:

a mortgage which secures advances, up to a maximum amount of indebtedness outstanding at any time stated in the
mortgage, plus accrued and unpaid interest. Such a mortgage shall be identified at the beginning thereof as an “open-
end mortgage” and shall clearly state that it secures future advances ...

The mortgage in this matter is clearly labeled open-end mortgage throughout the document. Further, it states that consistent
with § 8143(f), it secures future advances. Additionally, the Lien Claimants acknowledge that the mortgage is an open-end mort-
gage. Finally, the Lien Claimants admit that their contracts were entered into after the effective date of the 2007 Amendments.

Therefore, based upon the foregoing, the Court finds that Plaintiff Shaner Capital L.P. has priority over the Lien Claimants
claims.

ORDER OF COURT
AND NOW, this 9th day of August, 2011, based upon the foregoing, the Court finds that Plaintiff Shaner Capital L.P. has priori-

ty over all Lien Claimants claims. Plaintiff ’s counsel shall serve all parties with a copy of this Opinion and Order of Court.

BY THE COURT:
/s/James, J.

In Re: Condemnation by the County of Allegheny of a certain Parcel of Land
in the 5th Ward of the City of McKeesport, Allegheny County, now or formerly of

HPT (McKeesport), L.P., for the construction of the McKeesport South Flyover Bridge
between Lysle Boulevard (SR 148) at Coursin Street and Industry Road

Rite Aid of Pennsylvania, Inc., Intervenor
Eminent Domain—Landlord—Tenant Dispute over Award—Contract Interpretation

No. GD 10-006816. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—August 9, 2011.

MEMORANDUM
This matter came before the Court in the original posture of an eminent domain matter. On or about April 5, 2010, Allegheny

County filed a Declaration of Taking to acquire a certain parcel of land in the 5th Ward of the City of McKeesport, County of
Allegheny. The property was owned by HPT (McKeesport) LP (HPT). There is a building on the subject property, which is occu-
pied by the Rite Aid of Pennsylvania, Inc. (Rite Aid) The purpose of acquiring the property was for the construction of a
“McKeesport South Fly-over Bridge” between Lysle Boulevard at Coursin Street and Industry Road. The purpose of this bridge
was to connect Lysle Boulevard to various industrial properties on the other side of the railroad track; said tracks running paral-
lel to the subject property. The real estate in question is actually a strip of land between what has been known as the Rite Aid
Building and an Eat ‘N Park Restaurant.

On or about June 22, 2010, the County filed a “Petition Requesting Order of Possession and Authorizing Payment into Court” of
the estimated just compensation. There were no Preliminary Objections filed to the Declaration of Taking. The estimated just com-
pensation was $1,645,350. This amount turned out to be the total amount paid by the County for the acquisition of the property and
a construction easement for construction of the said Fly-over Bridge.

The testimony revealed that Rite Aid chose not to file a claim in the eminent domain proceedings. Rite Aid would not supply
the County with a copy of the lease or any other information.1

On or about October 1, 2010, Rite Aid of Pennsylvania, Inc. filed a Petition of Intervention in the nature of a Rule to Show
Cause. The undersigned granted an Order allowing filing of the Petition and ordered that an answer be filed, discovery taken and
a hearing be held to determine whether the Rule should be made absolute or dissolved. A hearing was conducted on August 2, 3
and 4 of 2011.

The money ($1,645,350) was originally paid into Court, but at the written request of the parties was transferred to a private
escrow fund that is held jointly by HPT and Rite Aid.

The issue between the parties is the allocation of this fund. The parties have maintained that this is a dispute under the lease.



page 422 volume 159  no.  22

Rite Aid’s Exhibit 2 was the “Amended and Restated Lease” dated May 28, 1998. In particular, the parties dispute the interpreta-
tion of Paragraph 13 of that lease, which is entitled “Condemnation”. HPT maintains that Paragraph 13(a) and (b) mandate that
the overwhelming majority of the fund be awarded to HPT. Conversely, Rite Aid maintains that Paragraphs 13(c) mandate that the
entirety of the fund be awarded to Rite Aid.

As stated above, HPT maintains Paragraph 13(a) is controlling in that it limits the amount of money that Rite Aid can obtain in
a condemnation proceeding to an amount in excess of that amount which equals the unpaid mortgage balance at the time of tak-
ing, plus 10% (ten percent). Rite Aid responds by saying that Paragraph 13(a) and (b) are limited to a total taking. This writer does
not see in the Paragraph where there is a specific declaration that Paragraph 13(a) and 13(b) applies strictly to a total taking. Rite
Aid relies on its interpretations of various definitions to make its point that 13(a) and 13(b) are limited to a total taking. Rite Aid
further argues that there was not a total taking here and that under 13(c) where a taking occurs which does not result in termina-
tion of the lease, then the tenant has the option to “restore” the property in which event the entire fund belongs to the tenant. The
operable phrase in 13(c) is

“Tenant shall commence and diligently continue to restore the Leased Premises as nearly as possible to its value, condi-
tion and character immediately prior to such Condemnation, in accordance with the provisions of this Lease, including
but not limited to the provisions of Paragraphs 11(a), 12 and 15, although Tenant shall not be obligated to expend more
than the Net Award in so doing”.

It was Rite Aid’s position that Rite Aid did, in fact, restore the premises by the expenditure of $110,000. The expenditure of this
amount, it argues, would entitle Rite Aid to the entire fund of $1,645,350. Much testimony was offered by Rite Aid and contested
by HPT regarding whether or not Rite Aid had “restored the leased premises as nearly as possible to its value, condition and char-
acter immediately prior to such Condemnation”.

This writer actually viewed the premises with counsel for each side present. Rite Aid maintains that the adding of eleven (11)
or so parking spaces at the westerly end of the property restored the property. HPT maintains that prior to the taking there was
direct access from Coursin Street, which was governed by a traffic signal. Both sides agree that there is no such traffic signal
access now to the site and one cannot go directly into the site from the Coursin Street traffic light as you could before the taking.
That portion of the property which allowed direct access from the traffic light has been acquired by Allegheny County. There is
now an opening at what is called the eastern end where one can only make a right turn to enter or exit the property. Additionally,
a new curb cut was placed at the western end of the property, which supposedly allows one to enter and exit the property. In that
regard, Rite Aid maintains that from this western curb cut one could make a left turn onto Lysle Boulevard, as well as a right turn.

Rite Aid introduced the testimony of a development expert. The expert maintained that there has been improved access to the
site and an improved traffic pattern on the site as a result of the taking. This would suggest to this writer that there has been no
damage to this site. In fact, the undersigned characterizes the expert’s testimony as concluding there had been a “therapeutic” con-
demnation in this matter. This was, however, disputed by HPT’s development expert.

Also, Rite Aid’s architect testified that among the options he had presented to Rite Aid was an option for moving the entrance
to the store from the eastern end of the property to the western end to improve access. This was more expensive and, in the archi-
tect’s understanding, was rejected because of its expense. HPT’s witnesses, however, believed that to restore the site to its value
prior to the condemnation, one would have to redo the building by moving the entryway into the store from the eastern end of the
property to the western end. Both Rite Aid’s expert and HPT’s owner agreed that changing the entrance way to the store, which
they referred to as “flipping” the building, cost in excess of a million dollars.

As stated above, this writer viewed the property and does not conclude that the access to the property has been improved by
the taking. To the contrary, it has been reduced. The western curb cut did not appear to allow a motorist to safely exit the subject
property. It must be noted that Lysle Boulevard is a heavily traveled road. The traffic is, many times, comprised of large trucks
and commercial vehicles. I believe there is significantly reduced access as a result of the taking.

In this writer’s opinion, there are various contradictions in Paragraph 13 of the lease and it may not have been artfully crafted.
There is no specific limitation in Paragraph 13(a) that mandates that said paragraph be limited to total taking. I can understand
how one might read it that way, but on its face it certainly does not limit itself to total takings.

HPT makes an equitable argument that it is unfair for the tenant with the expenditure of $110,000 to get access to $1,645,350.
This is not a matter of equity, but a matter of law and facts.

This writer believes that the property was not “restored” and makes a factual determination that the property was not restored
as nearly as possible to its value, condition and character immediately prior to the condemnation. Accordingly, there is no need
then to reach legal argument as to whether or not the ambiguities of Paragraph 13 would affect the award.

The case was ably presented by counsel for both parties. Much was made of the issue of whether or not there had been a restora-
tion of the property pursuant to the lease. I am forced to conclude that a restoration in compliance with the lease was not made.
Therefore, I need not reach the issues of the ambiguity and contradictions of Paragraph 13 of the lease. Accordingly, the last sentence
of Paragraph 13(a) is applicable to the allocation of the condemnation award. With the above in mind, I enter the following Order:

ORDER OF COURT
AND NOW, to wit, this 9th day of August, 2011, a hearing having been held on the Petition of Rite Aid of Pennsylvania, Inc.

to intervene and/or issue a Rule to Show Cause in this matter; and the Rule having been issued, an answer having been filed to
the Rule and testimony having been taken at a hearing on this matter, it is hereby ORDERED, ADJUDGED and DECREED AS
FOLLOWS:

1. The Rule is made absolute and Rite Aid of Pennsylvania, Inc. is given permission to intervene.
2. As to the fund held by the parties in the amount of $1,645,350, plus any interest to date, the fund is allocated as per Paragraph

13(a) with HPT receiving $1,383,949.15, plus its share of interest earned since the money was placed in escrow and Rite Aid of
Pennsylvania, Inc. receiving $261,400.85 plus interest earned to date.

BY THE COURT:
/s/Della Vecchia, J.

1 Rite Aid Exhibit #7 states that Rite Aid presented the City of McKeesport with only an excerpt from the lease, i.e. Paragraph 13,
which deals with condemnation. This excerpt was forwarded on to Penn Dot.



november 4 ,  2011 page 423

Commonwealth of Pennsylvania v.
Shawreed Fitzgerald

Criminal Appeal—Sentencing (Discretionary Aspects)—Probation Revocation—Time Credit

No. CC 200614995, 200618910. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 21, 2011.

OPINION
The defendant has appealed from the judgment of sentence entered by this Court on March 29, 2011, following a probation rev-

ocation hearing. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and,
therefore, the judgment of sentence must be affirmed.

The Defendant was charged at CC 200614995 with Involuntary Deviate Sexual Intercourse (IDSI),1 Indecent Assault2 and
Corruption of Minors3 and at CC 200618910 with Rape,4 Rape of a Child,5 Indecent Assault6 and Corruption of Minors.7 The three
(3) IDSI counts were later amended to one (1) count of Sexual Assault and the Rape and Rape of a Child counts were withdrawn.
On January 9, 2008, the Defendant appeared before this Court and, pursuant to an agreement with the Commonwealth, entered a
plea of nolo contendre and was sentenced to a term of one year less one day to two years less two days, with a concurrent term of
probation of five (5) years. No Post-Sentence Motions were filed and no direct appeal was taken. Court records show that the
Defendant was released from the Allegheny County Jail on January 8, 2009, at the expiration of his minimum sentence.

On March 29, 2011, the Defendant appeared before this Court for a Probation Violation Hearing with his attorney, Georgine
Siroky, Esquire. At the hearing it was noted that the Defendant had been convicted of a Federal firearms offense and sentenced
to 30 months of imprisonment in a Federal prison by Judge Gary Lancaster of the United States District Court for the Western
District of Pennsylvania. It was also noted that the Defendant had one (1) instance of a positive drug test for marijuana, one
(1) instance of failing to report, that he was not living at his reported address, that he had delayed eight (8) months in report-
ing for a Sexual Offender evaluation and that he had been discharged from the program following his Federal firearms arrest
and incarceration.

At the conclusion of the hearing, this Court revoked the Defendant’s probation and imposed a term of imprisonment of one and
one half (1½) to five (5) years at CC 200614995 (Sexual Assault conviction) and an additional term of imprisonment of one and one
half (1 ½) to five (5) years at CC 200618910 (Indecent Assault and Corruption of Minors convictions), for an aggregate sentence of
two and one half (2½) to ten (10) years consecutive to the Federal sentence he was then serving. Timely Post-Sentence and
Amended Post-Sentence Motions8 were filed and were denied on April 14, 2011. This appeal followed.

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation
is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). On appeal, the Defendant has directed his claims to the excessiveness of the sentence
imposed and to the ineffective assistance of counsel.

Pursuant to 42 Pa.C.S.A. §9771, probation may be revoked “upon proof of the violation of specified conditions of the probation.”
42 Pa.C.S.A. §9771(b). When the Defendant has been convicted of another crime, the court may impose “a sentence of total con-
finement.” 42 Pa.C.S.A. §9771(c)(1). Because the Defendant was convicted of a Federal firearms offense, the imposition of a sen-
tence of imprisonment was permissible under the Sentencing Code.

As noted above, the Defendant has averred that the sentence imposed by this Court was excessive. Review of a sentence
imposed following the revocation of probation proceeds according to the standard applicable to all sentences. “Sentencing is a mat-
ter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent an abuse of dis-
cretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must establish,
by reference to the record, that the sentencing court ignored or misapplied the law, abused its judgment for reasons of partiality,
prejudice bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze, 952 A.2d 1263, 1278
(Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing judge must state the
reasons for the sentence in open court… Furthermore, the sentencing judge must explain any deviation from the sentencing guide-
lines… Nevertheless, a lengthy discourse on the trial court’s sentencing philosophy is not required.” Commonwealth v. McVay, 849
A.2d 270, 275 (Pa.Super. 2004), internal citations omitted.

Additionally, it bears mention that “Upon revocation of probation, a sentencing court possesses the same sentencing alterna-
tives that it had at the time of the initial sentencing.” Commonwealth v. Byrd, 663 A.2d 229, 231 (Pa.Super. 1995). See 42 Pa.C.S.A.
§9771. Moreover, “it is well established that the sentencing alternatives available to a court at the time of initial sentencing are all
of the alternatives statutorily available under the Sentencing Code…[and] at any revocation of probation hearing, the court is sim-
ilarly free to impose any sentence permitted by the Sentencing Code and is not restricted by the bounds of a negotiated plea agree-
ment between a defendant and prosecutor.” Commonwealth v. Wallace, 870 A.2d 838, 842-43 (Pa. 2005), internal citations omitted. 

At the time of the plea, this Court noted that the maximum sentences for the crimes charged were ten (10) years for the Sexual
Assault charge and five (5) years for each Indecent Assault and Corruption of Minors charge. (Plea Hearing Transcript, p. 5-6).
Thus, the maximum available sentences were 20 years at CC 200614995 and ten (10) years at CC 200618910. At the revocation hear-
ing, this Court imposed terms of imprisonment of two and one half (2 ½) to ten (10) years at each information, which sentences
were within the maximum sentencing guidelines.

Additionally, at the revocation hearing, this Court also placed its reasons for imposing the sentence on the record. It stated:

THE COURT: Well, when you were a juvenile, as early as age 11, you were adjudicated for a robbery, then subsequently
another robbery. You also as a juvenile had drug charges. The case I had you on was the most serious case; that is you
were sexually assaulting a 10-year-old girl for 3 years. There was also a second assault on another child that I believe was
either 12 or 13. So what I did was I gave you a year less a day so that you could remain in Allegheny County.

When you got out of there and were on parole and probation you did not one thing correct. You did not report as required,
you had a positive urine, you didn’t go to treatment, you did nothing, nothing right. Now you’re convicted for a gun. This
Court concludes that your activities involving guns and drugs and sexual assaults, especially sexual assaults on children,
do not make you a candidate for county supervision. As I said, you were in jail. That did not deter you from committing
another crime and being convicted of it, and you are not a candidate for county supervision.
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(Probation Revocation Hearing, p. 4-5).
As demonstrated by the record, this Court clearly placed ample reasons for its sentence on the record. The sentences imposed

were within the guideline ranges available at the time of the initial sentencing and, therefore, were legal. The sentence imposed
was not in violation of the Sentencing Guidelines, either due to its length or the reasons contained in the record for its imposition.
The sentence was legal and did not constitute an abuse of discretion. Therefore, the Defendant’s claim must fail.

The Defendant also argues that this Court erred in failing to award him credit for the one (1) year less one (1) day he served
following the entry of his plea. Again, this claim is meritless.

Our courts have held that credit need not always be awarded upon the revocation of probation and the imposition of sentence.
In Commonwealth v. Bowser, 783 A.2d 348 (Pa.Super. 2001), our Superior Court held that when the “revocation sentence… com-
bined with the time to which he has previously been sentenced… does not equal the maximum amount of time to which he can be
sentenced”, the sentencing court is not required to “award duplicate credit in the second component of the sentence.”
Commonwealth v. Bowser, 783 A.2d 348, 350 (Pa.Super. 2001). See also Commonwealth v. Yakell, 876 A.2d 1040, 1042-43 (Pa.Super.
2005). As noted above, the maximum sentences available at the time of the plea totaled 20 years at CC 200614995 and ten (10) years
at CC 200618910. The Defendant was paroled after serving only one (1) year less one (1) day, which, coupled with the aggregate
five (5) to twenty (20) years imposed at the revocation, does not exceed the maximum sentence available to this Court at the time
of the plea. Thus, this Court was not required to award credit for the initial term of imprisonment and it did not err by not doing
so. This claim must fail.

Lastly, the Defendant raises a claim of ineffective assistance of counsel, which includes an analysis of the number of words spo-
ken by counsel at the revocation hearing and appellate counsel’s corresponding mathematical computation of words spoken per
minute. Though this is a novel method of averring ineffectiveness, it is, unfortunately, not cognizable on direct appeal. In light of
Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002), this Court defers review of this ineffectiveness claim until collateral review.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on March 29, 2011, must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 21, 2011

1 18 Pa.C.S.A. §3123 – 3 counts
2 18 Pa.C.S.A. §3126(a)(7)
3 18 Pa.C.S.A. §6301(a)(1)
4 18 Pa.C.S.A. §3121
5 18 Pa.C.S.A. §3121(c)
6 18 Pa.C.S.A. §3126(a)(7)
7 18 Pa.C.S.A. §6301(a)(1)
8 The initial Post-Sentence Motion was filed under the name of the Defendant’s alias, and the Amended Motion restated the same
issues with the name listed on the informations

Commonwealth of Pennsylvania v.
Antonio Johnson

Criminal Appeal—Suppression—Terry Stop—Sequestration—Sentencing

No. CC 2009-0014951. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 18, 2011.

OPINION
This is an appeal by Defendant, Antonio Johnson, after being found guilty after a jury trial on January 7, 2011 of one count of

Possession on a Controlled Substance in violation of 35 P.S. § 780-113(a)(16). Defendant was sentenced on January 26, 2011 to 6 to
12 months of incarceration. Defendant filed a Notice of Appeal on February 1, 2011. On February 3, 2011 an Order was entered
directing Defendant to file a Concise Statement of Matters Complained of On Appeal pursuant to Pa.R.A.P. A 1925(b). On February
24, 2011 Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the following claims:

“1. The trial Judge erred in denying Defendant’s Motion to Suppress Evidence.

2. The trial Judge erred in denying Defendant’s Motion to Reconsider Suppression Evidence, which was submitted with
Findings of Fact and Conclusions of Law.

3. The trial Judge erred when he ordered the police officers/witnesses to be sequestered and then allowed the officer he
had asked to leave the courtroom to directly return to the courtroom and sit down with the Assistant District Attorney
throughout the first officer’s testimony.

4. The trial Judge erred when he did not remedy this violation of his order, over clear objection, on-the-record, by
Defendant’s counsel, by so much as providing a jury instruction about the officer’s disregard for the Court’s direction let
alone the requested mistrial.

5. The trial Judge erred in allowing an atmosphere of hostility and ridicule throughout the trial which included Assistant
District Attorneys and the police officers openly, in court, laughing at the Defendant in the presence of the Jury.
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6. The trial Judge erred when he harshly sentenced Defendant to the maximum statutory sentence and ordered it to be
served consecutive to any other sentence, and stated on the record that Defendant was being punished for exercising his
constitutional right to have a trial rather than plead guilty when no offer of merit was made to him by the Office of the
District Attorney.”

BACKGROUND
Defendant was arrested on August 8, 2009 and charged with Possession of Cocaine in violation of 35 P.S. § 780-113(a)(16). Prior

to trial Defendant filed a Motion to Suppress alleging that the cocaine was found incident to an illegal search and seizure.
Specifically, Defendant alleged that the arresting officers initiated an investigatory stop of Defendant without probable cause or
reasonable suspicion that Defendant was involved in criminal activity and, therefore, any evidence obtained should be suppressed.

At the Suppression Hearing held on October 27, 2010 the Commonwealth presented the testimony of Officer Lee Meyer of the
City of Pittsburgh Police Department who testified that at approximately 4:10 a.m. on August 8, 2009 he was patrolling alone in a
marked vehicle when he saw a vehicle parked on Lillian Street in the Beltzhoover area of the City. The car was parked in front of a
private no parking sign in front of a garage and there were two men slumped over in the front seats of the car. (T., p. 5) Officer Meyer
indicated that he intended to investigate what was going on. He ran a license plate check on the vehicle and the license plate came
back as being registered to an address on Dorchester Avenue, which was in a different neighborhood. (T., p. 9) He also indicated
that for his safety he wanted to obtain backup before he approached the two men in the vehicle. Officer Meyer testified as follows:

“I didn’t know what was going on. I didn’t know if they were hurt, injured, whatever and I made a choice to call for
backup and hold on until backup got there because I was out numbered two to one. I wanted to make sure I was safe first
and then I approached the vehicle.” (T., p. 6)

Officer Jeffrey Abraham and other officers arrived as backup. Officer Meyer then approached the driver’s side and Officer
Abraham approached the passenger’s side of the vehicle. As he approached the driver’s side, Officer Meyer observed that the driv-
er had an open container of alcohol in his hand.1 He then announced their presence and both the driver and the Defendant, who
was in the passenger’s seat, began to wake up. On cross examination, Officer Meyer admitted that the purpose of his contact with
the occupants of the vehicle was to investigate what was going on. He stated that he intended to: “Investigate if they were okay,
what was going on, if they were injured, if they were hurt, anything like that, criminal activity or whatever.” (T. p. 10)

The Commonwealth also called Officer Jeffrey Abraham who testified that after arriving as backup for Officer Meyer he
approached the passenger side of the vehicle. (T., p. 16) As they approached Officer Meyer announced their presence at which time
both the driver and the passenger woke up. Referring to Defendant, Officer Abraham testified:

“When he was awoken (sic) he became startled, looked around, saw our presence started to look down, reached for
his waistband. I told him to stop. He did initially, then again he reached down for his waistband area.” (T. p. 17)

Officer Abraham testified that because of Defendant’s repeated reaching toward his waistband after being told not to do so, he
was concerned for his safety and he asked Defendant to step from the vehicle and patted him down for weapons. When he patted
Defendant down he felt “hard like chalky pieces of rock” in Defendant’s right short pockets which he immediately recognized as
crack cocaine. (T., pp. 17, 19) Defendant was then placed under arrest for possession of crack cocaine. The Criminal Complaint
reflects that Officer Meyer was the affiant on the Criminal Complaint filed against Defendant.

Defendant called Michael Richardson, the driver of the vehicle, who testified that when the officers approached the vehicle they
pulled him out of the car and handcuffed him and then pulled Defendant out of the car and put handcuffs on him before he was
searched. (T., p. 22) After considering all of the testimony and the arguments of counsel, Findings of Fact and Conclusions of Law
were entered on November 1, 2010 denying Defendant’s Motion to Suppress.

This case proceeded to a jury trial beginning on January 5, 2011. After both the Assistant District Attorney and defense coun-
sel made their opening statements a lunch recess was taken. When Court reconvened, but before the jury was brought into the
courtroom, the following exchange took place regarding the sequestration of the officers. Defense counsel stated:

“Ms. Robertson: I would ask for sequestration of the officers. The crux of my argument is that the officers didn’t tell the
same story. I am going to note my objection.

The Court: There are only two officers. He can wait outside while he testifies.” (T., p. 26)

The record does not reflect which officer was being referred to or which officer left the courtroom. The record reflects that the
jury then was brought into the courtroom and the testimony began. (T. p. 26) The Commonwealth first presented the testimony of
Officer Abraham concerning his approach to the passenger’s side of the vehicle, his observations of Defendant reaching to his
waistband and the pat down and retrieval of the cocaine from Defendant’s pocket. The Commonwealth then called Officer Meyer
who again testified to his initial observations of the vehicle, his call for backup and his observations concerning Officer Abraham’s
encounter with Defendant.

On cross examination, defense counsel asked Officer Meyer if he was present when Officer Abraham was testifying. The follow
exchange took place:

“Q. So were you present in the courtroom when your fellow officer, Abraham, was testifying?

A. Testifying to these exhibits.

Q. Testified what happened in this case?

A. Yes, I was.

Ms. Robertson: Let the record reflect that the defense counsel requested that the officers be sequestered, and I believe
the judge granted it, that they would be sequestered, and asked you not to be there.

The Court: Do you have a question for the officer at this time?

Ms. Robertson: No, Your Honor, but I can’t believe he denied your order. I wouldn’t.

Ms. Butterfield: Your Honor, may we approach sidebar?
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(Assistant D.A.)
(sidebar held as follows)

Ms. Butterfield: My understanding was that the affiant was able to stay. If he left, I was the one who brought him back.”
(T. pp. 65-66) (Emphasis added)

After the sidebar conference, neither a motion for a mistrial, a motion to strike Officer Meyer’s testimony or a request for any
instruction to the jury was made. During further cross examination defense counsel did question Officer Meyer as to whether or
not he had heard Officer Abraham’s testimony about the location of the stop being in Allentown as opposed to Beltzhoover and
whether or not he heard the cross-examination concerning the location of the cocaine, phone and cash taken from Defendant. (T.,
pp. 80-81; 90-91)

Defendant testified that he did not have the crack cocaine in his possession and it was not in his pocket when he was searched
by Officer Abraham. He testified that he was taken from the car and when the officer bent down to search him, Officer Abraham
came back up with the cocaine in his hand. Defendant testified,

“I just know he bent over, checked my ankles and was doing whatever he was doing down there. When he stood up he
showed it to me and asked if it was mine and I said no.” (T. p. 116)

He further testified that he believed that Officer Abraham got it from the floor on the passenger’s side of the car. (T., p. 110)
However, he denied seeing it there while he was in the car.

During closing arguments defense counsel commented on her request for a sequestration in addressing the credibility of the
testimony of Officer Meyer and Officer Abraham. Defense counsel stated:

“Is the fact that the other officer testified almost identically to the first officer, after I had requested that they not be
allowed to hear each other’s testimony - - those were identical. I don’t recall, and I believe my fellow officer doesn’t recall
either. Here and I, we don’t recall; cell phones, money, crack cocaine.” (T., p. 122)

In response to this argument the Assistant District Attorney stated in her closing argument:

“There are a few preliminary matters since they have been brought up. The Rules of Criminal Procedure state I am
allowed to have the arresting officer, affiant, assist me in the prosecution of the case. Officer Meyer is permitted to be in
the courtroom during the entire trial.” (T., p. 124)

After appropriate instructions, Defendant was found guilty of possession of a controlled substance. After waiving his right to a
presentence report, Defendant was sentenced on February 18, 2011 and then filed this timely appeal.

DISCUSSION
Defendant, in his first two assignments of error complained of on appeal, asserts that it was err to deny the Motion to Suppress

Evidence and the Motion for Reconsideration to Suppress Evidence. Defendant contends that the officers conducted an investiga-
tory stop without probable cause or any reasonable suspicion that Defendant was involved in criminal activity and, therefore, any
evidence obtained as a result of the investigatory stop should be suppressed. It is recognized that there are different levels of inter-
action between the police and citizens and these have been described as follows:

“There are three categories of police interactions which classify the level of intensity in which a police officer interacts
with a citizen, and such are measured on a case by case basis. Traditionally, this Court has recognized three categories
of encounters between citizens and the police. These categories include (1) a mere encounter, (2) an investigative deten-
tion, and (3) custodial detentions. The first of these, a “mere encounter” (or request for information), which need not be
supported by any level of suspicion, but carries no official compulsion to stop or to respond. The second, an “investiga-
tive detention” must be supported by reasonable suspicion; it subjects a suspect to a stop and a period of detention, but
does not involve such coercive conditions as to constitute the functional equivalent of an arrest. Finally, an arrest or “cus-
todial detention” must be supported by probable cause. Commonwealth v. Mendenhall, 552 Pa. 484, 488 715 A.2d 1117,
1119 (1998) (citing Commonwealth v. Polo, 563 Pa. 218, 759 A.2d 372, 375 (2000)). Commonwealth. v. Collins, 2008 Pa.
Super. 124, 950 A.2d 1041, 1046 (Pa. Super. Ct. 2008)

The evidence in the present case indicates that the officers’ conduct in initially approaching the vehicle in which Defendant was
a passenger was a mere encounter. Officer Meyer first noted the vehicle because it was in front of a no parking sign in front of a
garage and there were two individuals slumped over in the driver and passenger seats of the car. Clearly Officer Meyer had not
only the right, but perhaps even an obligation, to approach the vehicle to check on the status of the occupants. The fact that the
vehicle was or was not parked in front of a no-parking sign is of no moment. In Commonwealth v. Collins, 950 A.2d 1041 (Pa. Super.
2008) a Pennsylvania State Trooper testified that he was on routine patrol when he noticed a vehicle parked in a state park over-
look. The trooper testified that he always stopped for vehicles parked along the roadway to check if the occupants were alright. He
further testified that he approached the vehicle because it was too close to the street; he thought it was broken down and he usu-
ally did not see vehicles parked at the overlook after dark. However, he acknowledged that the vehicle was not parked in any unusu-
al manner nor were any parking violations present. He also noted that there did not appear to be any outward signs of distress from
the occupants of the vehicle and he did not observe anything that lead him to believe that something illegal was going on. The
Court, in discussing the Trooper’s right to approach the vehicle, stated:

“Indeed, our expectation as a society is that a police officer’s duty to serve and protect the community he or she
patrols extends beyond enforcement of the Crimes Code or Motor Vehicle Code and includes helping citizens…. Given
this expectation, a citizen whose vehicle sits apparently disabled along a highway would justifiably experience disbelief
or even outrage if a law enforcement officer not otherwise engaged in official response drove by without pulling over and
offering assistance. Commonwealth v. Conte, 931 A.2d 690, 693–694 (Pa. Super. 2007). As the vehicle was parked after
dark, at a scenic location, most commonly used in the daylight, Trooper Walton had an elevated concern for the safety of
the vehicle’s occupants. In carrying out a duty to check on the safety of motorists, Trooper Walton discovered Appellee
was engaged in illegal activity. We find that Trooper Walton’s interaction with Appellee in the within case was in accor-
dance with the law.” Commonwealth v. Collins, 950 A.2d at 1048, 1049.
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The Court further stated, however, that, “because the level of intrusion into a person’s liberty may change during the course
of the encounter, you must carefully scrutinize the record for any evidence of such changes.” Commonwealth v. Collins, 950 A.2d
at 1049. The Court in Collins found that the initial contact with the occupants of the car was mere encounter and not an inves-
tigative detention.

Defendant’s argument in the present case that because Officer Meyer testified that he intended to “investigate” what was
going on, some reasonable suspicion of criminal activity was necessary for him to even approach the vehicle is meritless. While
it is acknowledged that Officer Meyer referred to it as an investigatory stop, he specifically stated that he was going to “investi-
gate if they were ok, what was going on, if they were injured, if they were hurt, anything like that, criminal activity or whatev-
er.” Clearly Officer Meyer was entitled to approach the vehicle to check on the occupants or attempt to obtain information about
the individuals he observed slumped over in the vehicle at 4:00 a.m. in the morning. His approach to the vehicle did not require
any level of suspicion.

The record is also clear that once he approached the vehicle Officer Meyer observed the open container of alcohol in the hands
of the driver and Officer Meyer clearly had the authority to issue a citation for a violation of the motor vehicle code. The authority
of an officer to initiate a traffic stop or investigate a Motor Vehicle Code violation is found at 75 Pa.C.S.A. § 6308(b) which provides
as follows:

“(b) Authority of police officer.—Whenever a police officer is engaged in the systematic program of checking vehicles
or drivers or has reasonable suspicion that a violation of this title is occurring or has occurred, he may stop a vehicle, upon
request or signal for the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identifica-
tion number or engine number or the driver’s license, or to secure such other information as the officer may reasonably
believe to be necessary to enforce the provisions of this title.” 75 Pa. C.S.A. §6308(b)

In the instant case, once Officer Meyer and Officer Abraham approached the vehicle and saw the open container of alcohol, then
an investigatory stop was appropriate to deal with a possible Motor Vehicle Code violation.

Defendant apparently contends that it was an investigatory stop from the inception of Officer Meyer’s observation of the
vehicle because he ran the plate of the vehicle and called and waited for backup before approaching the vehicle. It has been
stated that:

“To guide the crucial inquiry as to whether or not a seizure has been effected, the United States Supreme Court has
devised an objective test entailing a determination of whether, in view of all surrounding circumstances, a reasonable per-
son would have believed he was free to leave. In evaluating the circumstances, the focus is directed toward whether, by
means of physical force or show of authority, the citizen’s-subject’s movement has in some way been restrained. In mak-
ing this determination, the courts must apply the totality of the circumstances approach, with no single factor dictating
the ultimate conclusion as to whether or not a seizure has occurred.” Commonwealth v. Strickler, 757 A.2d 884, 889 (2000)
(Emphasis added)

In the present case, Defendant could not believed that his freedom was restricted by the conduct of Officer Meyer in running
the plate, calling for backup or even the approaching the vehicle as Defendant was asleep and had absolutely no knowledge that
the Officers were approaching. Once Officer Meyer approached and observed the open can of alcohol in plain view in the vehicle,
the officer was entitled to conduct an investigatory stop to deal with the Motor Vehicle Code Violation. In addition, an officer is free
to check the plate of any car when the license plate is in plain view. Commonwealth v. Bolton, 831 A.2d 734 (Pa. Super 2003) and
Commonwealth v. Chernosky, 874 A.2d 123 (Pa. Super 2005) It is also clear that police may request both drivers and their passen-
gers to alight from a lawfully stopped vehicle without reasonable suspicion that criminal activity is afoot. Commonwealth v. Brown,
654 A.2d 1102 (1995)

In considering the pat-down, or Terry frisk, that was performed by Officer Abraham, it is recognized that:

“If during the course of a valid investigatory stop an officer observes unusual or suspicious conduct on the part of
individual which leads him to reasonably believe that the suspect is armed and dangerous, the officer may conduct a pat-
down of the suspect’s outer garments for weapons.” Commonwealth v. Wilson, 927 A.2d 279, 284 (Pa. Super 2007)
Commonwealth v. E.M./Hall, 735 A.2d. 654, 659 (1999)

In order to establish a reasonable suspicion to conduct a pat-down an officer must articulate specific facts from which one could
reasonably infer that the individual is armed and dangerous. When assessing the validity of a Terry frisk, the totality of the cir-
cumstances must be examined giving due consideration to the reasonable inferences that the officer can draw from the facts, in
light of his experience, while disregarding any mere suspicion or hunch. In Commonwealth v. Wilson, 927 A.2d 279 (Pa. Super.) the
officer testified that Wilson appeared to be nervous and fidgety throughout their encounter, constantly looking into his rearview
mirror and when he approached the vehicle noticed that Wilson’s hands were placed in his lap. After the officer went to the cruis-
er and returned to Wilson’s vehicle to issue him a citation, he noted that Wilson’s hands were in his coat like he was reaching
around for something, still appearing nervous and fidgety. The officer testified that he was concerned because he was not able to
see Wilson’s hands and from his experience people usually put their hands in their pockets to conceal a weapon. The Court found
that based on the totality of the circumstances the officer articulated specific facts from which he could infer that Wilson might be
armed and dangerous.

In the present case, Officer Abraham articulated specific facts from which it was reasonable to infer that his safety could be in
jeopardy. Upon being awakened, Defendant started to look down and reach for his waistband. After being specifically instructed
not to reach towards his waistband, Defendant stopped but then reached a second time. Concerned that Defendant may have imme-
diate access to a weapon and having failed to obey his command not to reach towards his waistband it is clear that Officer Abraham,
under all of the circumstances, was justified in conducting a Terry frisk for his safety.

Under Pennsylvania law a Terry frisk consists of a limited pat down search on an individual’s outer clothing in an attempt to
discover the presence of weapons which may be used to endanger the safety of police or others. Because the search is to protect
the safety of officers and others nearby it must be confined in scope to an intrusion reasonably designed to discover guns, knives,
clubs or other instruments for the assault of the police officer. Commonwealth v. Canning, 587 A.2d 330, 331 (1991) However, under
the “plain feel” exception a police officer may seize nonthreatening contraband detected during the search:
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“if the officer is lawfully in a position to detect the presence of contraband, and the incriminating nature of the con-
traband is immediately apparent from its tactile impression and the officer has a lawful right of access to the object.”
Commonwealth v. Stevenson, 744 A.2d 1261, 1262 (2000)

In this case Officer Abraham credibly testified that he immediately recognized the chalky pieces of rock as crack cocaine and,
therefore, its seizure was appropriate.

Defendant relies on Commonwealth v. Mulholland, 794 A.2d. 398 (Superior Ct. 2002). However, Mulholland is distinguishable
because in that case the officer was on routine patrol and noticed a vehicle parked at approximately 6:30 p.m. in the parking lot of
an abandoned tavern. The officer did not note any violation of the Motor Vehicle Code but, nonetheless, pulled his cruiser into the
lot and parked in front of the van with the purpose of blocking its means of egress. The officer did not see any sudden or unusual
movements of the occupant. He asked the driver if he was ok at which time the driver explained he was waiting for someone. The
officer then noticed the odor of marijuana but there were no recent signs of marijuana use nor did the driver appear to be visibly
impaired. The officer asked for consent to search the vehicle but the driver, instead, held up his dashboard astray for the officer
to view and no marijuana was seen. The officer then saw a fanny pack around the driver’s waist and ordered him out of the van to
submit to a weapons search with no basis to believe that the driver possessed a weapon in the fanny pack or otherwise. The driv-
er was not found to have any weapons or drugs and the search of the fanny pack revealed an opaque pill bottle. The driver was
then placed under arrest and a subsequent search of the vehicle found cocaine. The trial court suppressed the evidence on the basis
that the officer’s contact with the motorist constituted an investigative detention which was not supported by reasonable suspicion
or probable cause. The Commonwealth appealed and the Superior Court affirmed the trial court. The Superior Court recognized
the distinction between a mere encounter and investigatory stop and determined that the officer’s conduct was an investigatory
stop finding that the driver had been subject to a period of illegal detention before the possible criminal activity was noted.
Mulholland is clearly distinguishable from the present case. There was no evidence in this case that the police were blocking the
vehicle or taking any action that the driver or Defendant reasonably believed constituted a seizure. Only when Defendant and the
driver were awakened did Defendant act in a manner that lead Officer Abraham to believe that he may have a weapon in his pos-
session and, therefore, Officer Abraham was completely justified in initiating a Terry frisk.

Defendant also relies on Commonwealth v. Au, 986 A.2d. 863 (Pa. Super 2009). In Au, a police officer on routine patrol observed
a vehicle backed in and parked next to a store at approximately 12:30 a.m., the store having been closed for several hours. As a
result the officer pulled into the parking lot and positioned his marked cruiser so that his headlights were shining directly into the
passenger side of the vehicle. After exiting the vehicle the police officer approached the passenger side of the vehicle where the
Defendant was seated, saw that there were six occupants in the vehicle and asked why they were parked at the store to which the
answer was given that they were “hanging out”. The officer then requested each individual to produce identification and as one of
the occupants began to retrieve his license from the glove box the officer observed, in plain view, two baggies of a green leafy sub-
stance which he suspected to be marijuana. The officer then conducted further investigation, found additional bags of marijuana
and paraphernalia, called for backup and initiated the arrest of the Defendant and others.

The trial court granted a motion to suppress on the basis that the officer conducted an investigatory detention, but could not
articulate facts that could give rise to a reasonable suspicion that criminal activity was afoot. The Commonwealth then appealed.
The Superior Court in reviewing the facts of the case determined that the law clearly recognizes that when an officer approaches
a citizen and talks to that citizen without any assertion of authority then what has transpired is a mere encounter. The Court noted
that in Au when the officer, in a marked police cruiser parked next to the vehicle so that the lights were shining directly into the
passenger side and then, unsatisfied with the response that the occupants were simply “hanging out” then asked for identification
from the occupants that at, “this was the moment that the mere encounter transformed into an investigative detention.”
Commonwealth v. Au, 986 A.2d at 863. The Court stated, “Consequently we conclude that appellee was seized at the time that
Officer Henrick requested to see identification.” Commonwealth v. Au, 986 A.2d at 866.. The Court affirmed the trial court’s sup-
pression of the evidence.

The Au case is also clearly distinguishable as the suppressed evidence had been found only after an investigatory stop had
occurred without any level of suspicion that criminal activity was afoot. The Court’s finding that the request for identification,
under the circumstances, constituted an investigatory stop was based on the finding that there was absolutely no criminal activity
involved. In the present case, at the time that Officer Abraham noted that Defendant was reaching repeatedly for his waistband
and being asked not to do so the encounter between the officer and Defendant had just begun. In addition, Officer Meyer noted an
open container of alcohol which constituted a violation of the Motor Vehicle Code and warranted an investigatory stop. The offi-
cers had every reason to conduct a Terry frisk for their safety when Defendant reached repeatedly for his waistband contrary to
Officer Abraham’s instructions. Consequently the Terry frisk and the seizure of the crack cocaine was appropriate under the plain
feel doctrine. Therefore, the Motion to Suppress was appropriately denied.

Defendant’s next assertion of error is that the trial court erred in failing to enforce a sequestration order by allowing an officer
who was instructed to leave the courtroom to return to the courtroom and sit with the District Attorney throughout the first offi-
cer’s testimony. Defendant further contends that the Court erred in not remedying this by failing to give the jury instructions about
the officer’s disregard of the Court’s instruction or by granting a mistrial.

The record reflects that after the preliminary instructions to the jury and the opening statements by the Assistant District
Attorney and defense counsel, but prior to the commencement of any testimony, defense counsel requested that Officer Meyer and
Officer Abraham be sequestered, which request was granted without objection. Apparently Officer Meyer left the courtroom while
the jury was being brought in. The Commonwealth then called Officer Abraham to testify first, as it was Officer Abraham who actu-
ally patted down Defendant and retrieved the cocaine. The record is unclear, however, as to when Officer Meyer returned to the
courtroom, but he apparently did as he later acknowledged that he heard at least some of the cross-examination of Officer
Abraham. It is also unclear on the record where Officer Meyer sat when he returned to the courtroom. Defendant, in a Post-Trial
Motion for Extraordinary Relief asserts that, “Amazingly Officer Meyer shortly returned to the courtroom and sat down between
the Assistant District Attorney and the Judge’s secretary.” (Motion For Extraordinary Relief, para. 4) It is further alleged that
Defendant’s counsel objected to this on the record. (Motion For Extraordinary Relief, para. 5). Initially, it should be noted that if,
in fact, Officer Meyer returned shortly after leaving the courtroom and sat between the assistant District Attorney and the Judge’s
secretary, based on the configuration of the courtroom, it would have been immediately apparent to not only the Court and the
Assistant District Attorney, but also to defense counsel. It is also clear that defense counsel did not object immediately on the
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record upon Officer Meyer’s return to the courtroom, whenever that occurred. The record clearly reflects that no objection was
made until Officer Meyer was on the stand testifying and as a result of his responses, defense counsel noted that he had returned
to the courtroom. Upon learning of Officer Meyer’s presence during Officer Abraham’s cross-examination, defense counsel
requested to “put it on the record,” however, no specific relief was requested. (T. p. 66) Neither a motion to strike Officer Meyer’s
testimony, a motion for a mistrial or a request for any instruction was made. In addition, the Commonwealth asserted that Officer
Meyer was the affiant on the criminal complaint and, therefore, was not subject to sequestration.

Pennsylvania Rule of Evidence 615 deals with the sequestration of witnesses. It provides:

“At the request of a party or on its own motion, the court may order witnesses sequestered so that they cannot learn
of the testimony of other witnesses. This section does not does not authorize sequestration of the following:

(1) A party who is a natural person or guardian of a party who is a minor or an incapacitated person;

(2) An officer or employee of a party which is not a natural person (including the Commonwealth) designated as its
representative by its attorney; or

(3) A person whose presence is shown by a party to be essential to the representation of the party’s cause.”

The comment to Rule 615 provides that:

“Clause (2) applies to the designated representative of a party that is not a natural person. The parenthetical phrase
relating to the Commonwealth does not appear in F.R.E. 615(2); it is meant to make clear that in a criminal case, the pros-
ecution has a right to have the law enforcement agent primarily responsible for investigating the case at the counsel table
to assist in presenting the case, even though the agent will be a witness.” (Emphasis added)

In the present case Officer Meyer was the affiant in the criminal complaint and, therefore, was not subject to sequestration pur-
suant to P.R.E. 615. Nevertheless, if the Assistant District Attorney did not wish to have Officer Meyer sequestered based on P.R.E.
615, such an objection should have been made on the record at the time that the request was made by defense counsel. The
Assistant District Attorney, in response to defense counsel’s objection during Officer Meyer’s cross-examination, stated, “My
understanding was that the affiant was able to stay. If he left, I was the one who brought him back.” Thus the record is unclear if
Officer Meyer ever actually left the courtroom based on the Commonwealth’s understanding that he could not be sequestered. In
addition, clearly Officer Meyer should not have been sequestered pursuant to P.R.E. 615.

Even assuming there was a violation of a sequestration order, it is clear that it had little impact on the substance of the testimony
or the outcome in this case. As noted in Defendant’s Post Trial Motion for Extraordinary Relief, Defendant asserted that:

“Officer Meyer testified, after hearing Officer Abraham, that he had actually seen Abraham take the crack from the
Defendant’s right pants pocket and that he, like Officer Abraham, did not recall whether the additional two cell phones
and the $61.00 in cash were in the same pocket or in the left pocket of the Defendant.” Defendant’s Post Trial Motion for
Extraordinary Relief, ¶ 7. (Emphasis in original)

It also appears from the transcript that defense counsel attempted to impeach both officers’ credibility by establishing neither
knew that that the location where the vehicle was parked on Lillian Street was in the Allentown section of the City as opposed to
Beltzhoover.

A review of the testimony in this case indicates that while the location of the cell phones and the cash in Defendant’s pockets
and the ability of the Officers to observe or recall their locations might have some impact on their credibility, it was not a crucial
issue for the jury’s consideration. Officer Abraham, when asked if he found cell phones, testified as follows:

“Q: You found two cell phones on his body in the pat-down?

A: No. This was found in a search incident to arrest.

Q: But where did you find the cell phones?

A: Somewhere on his body. The report doesn’t reflect that. It has been a year and a half, two years ago, so I don’t recall.

Q: I mean, I appreciate it has been a long time. He is on trial. You don’t know where you found the cell phones?

A: I don’t want to purge myself, so I don’t recall.

Q: You were the one that found two of them?

A: Yes, ma’ am.

Q: If he had a cell phone in his pocket, was it in the pocket with the crack cocaine?

A: I don’t recall.” (T., pp. 49-50)

Officer Meyer testified as follows:

“Q: Did you hear your partner testify that he took crack cocaine from his pocket?

A: Yes.

Q: Did you hear him say that he took a cell phone from the car or from his pocket?

A: Yes.

Q: Which one?

A: He couldn’t recall.

Q: So you heard that part?

A: Yes, I did.
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Q: You can’t recall either?

A: Honestly, I can’t. It happened a year and a half ago. I can’t recall that.” (T., p. 91)

Officer Meyer also testified as follows:

“Q: You didn’t see him take the money out?

A: No, I did not.

Q: You didn’t see the cell phones, but you saw the crack clearly, that is your testimony?

A: Yes.” (T., p. 92)

Defendant, in his testimony, testified that only one cell phone came out of his pocket and the other one came out of the car. (T.
p. 111) In addition, when asked whether or not the cash came out of his pocket, Defendant appeared to be uncertain as to exactly
which pocket the cash was in. He was asked by counsel:

“Q: Where do you keep your money generally?

A: Sometimes in my back pocket or little pocket.

Q: Right pocket?

A: Yes.” (T., pp. 111, 112)

The cross-examination regarding the phones and cash had little to do with the issue of whether or not Officer Abraham found
the crack cocaine in the possession of Defendant. Officer Abraham testified that it was in his pocket. Defendant testified that it was
never in his pocket and that it was either on the floor of the car or some other unknown location. In addition, the issue of whether
or not the cell phones or cash in his right pocket would interfere with the Officers’ ability to plainly feel the crack cocaine went to
the issue of the legality of the search and whether or not it was appropriately seized under the plain feel Doctrine, an issue that
had already been resolved by the denial of the Motion to Suppress. This issue was not before the jury.

If a violation of a sequestration order is found to have occurred, it is left to the discretion of the trial court to determine what
action, if any, should be taken. In Commonwealth v. Smith, 346 A.2d 757 (1975) it was stated:

“The selection of a remedy for the violation of sequestration order is within the sound discretion of the trial court. In exer-
cising its discretion, the trial court should consider the seriousness of the violation, its impact on the testimony of the wit-
ness and its probable impact on the outcome of the trial. We will disturb the trial court’s exercise of its discretion only if
there is no reasonable ground for the action taken.” Commonwealth v. Smith, 346 A.2d 757, 760 (1975)

Any purported violation of the sequestration order had little or no impact on the testimony of Officer Meyer or the outcome of
the trial. Officer Abraham, who found the cocaine testified first. The fact that both officers could not recall exactly where the
cash and the phones were found was, given the time since the arrest, hardly surprising and little indication that they were fabri-
cating their testimony. In fact, defense counsel prefaced one of her questions concerning the issue by stating, “I appreciate it has
been a long time.” (T. p.49-50) Defense counsel was permitted to comment on the Officer Meyer’s alleged violation of the seques-
tration order so that the jury may consider it. The jury was instructed on the assessment of credibility of the witnesses, includ-
ing the witnesses’ demeanor, their responsiveness, evasiveness, knowledge or lack of knowledge, or opportunity for observation
and for memory, as well as their interest in the outcome of the case. Finally, the record reflects that counsel did not request, dur-
ing the proceedings, any relief including striking the testimony of Officer Meyer, an instruction to the jury or a mistrial.
Consequently, there was no error in failing to grant Defendant’s Post-Trial Motion for Extraordinary Relief seeking a judgment
of acquittal or a new trial.

Defendant’s next assignment of error is that the Court erred in allowing an atmosphere of hostility and ridicule throughout the
trial, which included the Assistant District Attorney and police officers openly laughing at Defendant in the presence of the jury.
There is absolutely nothing in the record to indicate, nor did this Court note, that the Assistant District Attorney or the police
officers acted other than in a professional manner during the trial of this matter. In addition, the record is absolutely devoid of
any objection by defense counsel concerning any alleged inappropriate conduct by the Assistant District Attorney or the police
officers. It is clear that the failure to make a timely objection to any alleged improper conduct of the prosecutor acts as a waiv-
er. Commonwealth v. Myer, 489 A.2d 900 (Pa. Super 1985) Defendant’s allegation is, in essence, an allegation of prosecutorial
misconduct in that the prosecutor attempted to prejudice or deliberately mislead the jury. Commonwealth v. Pierce, 645 A.2d
189, 197 (1994) No such conduct occurred in this case.

Defendant’s final argument is that the trial court abused its discretion in sentencing Defendant to the maximum statutory sen-
tence and ordered it to be served consecutive to any other state sentence as punishment for exercising his right to have a trial. This
allegation completely misstates the record. The record reflects that prior to trial defense counsel expressed her dissatisfaction
about the plea deal being offered by the District Attorney. This Court repeatedly informed counsel that it did not supervise the
District Attorney’s plea negotiations. At that time, the assistant District Attorney advised defense counsel that the mitigated range
was three to six months and the standard range was six to twelve months. (T., p. 7) In addition, at the beginning of the sentencing
proceeding, after the Commonwealth indicated that it would no present any argument on sentencing, Defendant was again advised
that the standard range was six to twelve months. (Sentencing T., 1/26/11, p. 3)

As to Defense counsel argument at sentencing, counsel stated, “I think that I pretty much said everything that I had to say in
this case. I believe that the Commonwealth has extracted its pound of flesh.” (Sentencing T., 1/26/11, p. 2) Defense counsel then
continued her argument asserting that Defendant had already served three months in the Allegheny County Jail on this charge,
that she believed the time served was sufficient in light of the facts and that Defendant should be permitted to return to Smithfield
S.C.I. to face the parole board. (Sentencing T., 1/26/11, p. 3) Finally, defense counsel continued her argument by stating:

“Your Honor, can I also point out that the Allegheny County sheriffs tell me that they have spent $1,778.82 for each
trip to Smithfield to prosecute this case. In this sentencing alone that comes to $5,334 in this case, a total of $12,446 and
two days of jury time for two grams of cocaine and if his sentence is longer - - -” (Sentencing T., 1/26/11, p. 4)
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In response, this Court stated:

“If you are going to get into that argument I would say to you why didn’t you just do a stipulated non-jury trial since
the only issue in the case was the stop by the Defendant and the pat down, you should have done a stipulated non-jury
and you could have filed the appeal to my suppression ruling faster. You were the one that chose the jury, so I am not going
to hear” (Sentencing T., 1/26/11, p. 4)

Defendant contends that this Court’s statement as quoted above reflects an abuse of discretion in punishing Defendant for the exer-
cise of his right to choose a jury. As noted above, this misstates the record. This Court’s statement was simply a response to defense
counsel’s argument that the costs of prosecution should be, in some measure, considered to mitigate Defendant’s sentence. This
was not a statement of punishment, but a statement of fact that all of the proceedings, including the jury trial, which Defendant
had every right to request, affected the costs. Therefore, there is no merit to the argument that there was an abuse of discretion in
sentencing Defendant by punishing him for exercising his right to a jury trial.

BY THE COURT:
/s/Todd, J.

1 75 Pa.C.S.A. § 3809 provides in pertinent part:

“An individual who is an operator or occupant in a motor vehicle may not be in possession of an open alcoholic
beverage container…or consume…an alcoholic beverage in a motor vehicle while the motor vehicle is located on the
highway in this Commonwealth.” (Emphasis added)

Officer Meyer also testified that a citation was issued to the driver for having an open container of alcohol in violation of 75
Pa.C.S.A. §3809.

Commonwealth of Pennsylvania v.
Kristopher Heggins

Criminal Appeal—Commonwealth Appeal—PCRA—Ineffective Assistance of Counsel—Bad Acts Evidence

No. CC 200007504, 200007508. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 21, 2011.

OPINION
The Commonwealth has appealed from this Court’s Order of December 6, 2010, which granted the Defendant’s Post Conviction

Relief Act Petition and ordered relief in the form of a new trial. A review of the record reveals that the Defendant properly estab-
lished his claim of ineffective assistance of counsel and, therefore, the grant of a new trial was required.

The Defendant was charged with Criminal Homicide,1 Robbery2 and Criminal Conspiracy3 in connection with the shooting death
of Salvatore Brunsvold. At the time of Mr. Brunsvold’s death, the Defendant was 16 years old. Following a jury trial held before
this Court in September, 2000, the Defendant was convicted of Second-Degree Murder and the remaining charges. The judgment
of sentence was affirmed by the Superior Court on September 18, 2002 and his Petition for Allowance of Appeal was denied by the
Pennsylvania Superior Court on June 20, 2003.

On March 17, 2004, the Defendant filed a pro se Post Conviction Relief Act Petition. J. Richard Narvin, Esquire, was appointed
to represent the Defendant, and after several delays, an Amended PCRA Petition was filed on July 16, 2007. This Court initially
dismissed the Amended Petition, but after reviewing counsel’s Motion to Reconsider, this Court vacated the dismissal and sched-
uled an evidentiary hearing on the Amended Petition. Several changes of counsel and corresponding postponements ensued, and
the evidentiary hearing was eventually held on April 21, 2010.

Following the evidentiary hearing, this Court thoroughly reviewed the record and trial transcripts in their entirety. On
September 22, 2010, this Court convened a second PCRA hearing at which time it found that trial counsel was ineffective for
failing to object to the testimony of the Danville Correctional Institute witnesses regarding the Defendant’s supposed gang mem-
bership and past criminal activity and also for introducing the Defendant’s otherwise inadmissible prior convictions.
Consequently, this Court granted collateral relief in the form of a new trial. A written Order followed that same day. The
Commonwealth now appeals.

On appeal, the Commonwealth argues that this Court erred in finding that counsel was ineffective. Careful review of the record
reveals that this claim is meritless.

In order to establish a claim for the ineffective assistance of counsel, “a PCRA Petitioner must demonstrate, by a preponder-
ance of the evidence, that: (1) the underlying claim is of arguable merit; (2) no reasonable basis existed for counsel’s action or inac-
tion; and (3) there is a reasonable probability that the result of the proceedings would have been different absent such error.”
Commonwealth v. Gibson, 19 A.3d 512, 525-26 (Pa. 2011). A review of the record reveals that the Defendant has met his burden in
several respects.

In January, 1997, Salvatore “Sam” Brunsvold lived with his wife and children at 5717 Wellesley Street in the Highland Park sec-
tion of the City of Pittsburgh. Wellesley Street ran perpendicular to St. Clair Street and Brunsvold’s home was located near the
intersection of the two streets.

In the late evening hours of January 28, 1997, Brunsvold, who was a campus minister at Carnegie Mellon University and the
University of Pittsburgh, left a leadership meeting for the fellowship of the New Hope Christian Community in the Oakland sec-
tion of the City of Pittsburgh. He drove two of his interns to their houses and then drove to his home on Wellesley Avenue in
Highland Park. At approximately 10:15 p.m., a gunshot was heard by neighbors and residents of Wellesley Avenue and the sur-
rounding streets. Some residents looked out their windows, but did not see anyone at or fleeing from where the gunshot was heard.
Mary Louise White, who lived on St. Clair Street catty-corner from the Heggins residence, saw no activity at any of the houses on
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her street (T.T. p. 212). Sometime thereafter, Sam Brunsvold was found lying on the street by his white Volkswagen Golf, which had
been parked in front of his house. He was bleeding from his head but was still breathing. Emergency personnel were summoned
and Brunsvold was taken by ambulance to Presbyterian University Hospital in Oakland, where he was pronounced dead.

As soon as the medics departed the scene with Mr. Brunsvold, the scene was roped off with police tape and secured (T.T. p. 232-
33). The area was examined for physical evidence and fingerprints but none were found (T.T. p. 233). The surrounding homes were
canvassed and no witnesses were uncovered (T.T. p. 248).

At the time of the shooting, Kristopher Heggins was a student at Peabody High School and a participant in the Allegheny
Academy program for juveniles. As part of the Academy program, unscheduled curfew calls are made to the participants each
evening at varying times after 10:00 p.m. On the evening of January 28, 1997, Kristopher Heggins was in the 3rd floor apartment
of his parents’ home at 924 St. Clair Street. Mrs. Heggins heard the gunshot and almost immediately thereafter, she saw her son
come down from the third floor and remark that there had been a gunshot (T.T. p. 584). The Academy call came after the shot was
fired and the Defendant was at his home to answer it.

The police did not recover any physical evidence or fingerprints from the scene and no eyewitnesses were discovered. The
police were unable to develop a suspect and the crime remained unsolved for a period of time. This Court personally recalls intense
media coverage of the incident and pressure from the religious community to solve the crime. The killing was featured on Crime
Stoppers and a reward was offered. A memorial website was set up and offered updates on the investigation. In short, there was
intense pressure from the religious and general community on the police to develop a suspect and close this case. Still, the case
remained unsolved.

Later that year, in June of 1997, Kristopher Heggins was committed to the North Central Secure Treatment Facility in Danville,
Pennsylvania, (hereinafter “Danville”), a secure, maximum-security juvenile treatment facility, for activity unrelated to this case.
Upon his arrival at Danville, Kristopher was assigned a caseworker, whose primary responsibility is “to meet with the kids, with
the resident, with his family, probation and develop treatment, implement treatment plans [and] to rehabilitate him in the ideas of
criminality and drug addiction” (T.T. p. 302). As part of the treatment plan formulated by the caseworkers, the residents are
required to participate in family counseling sessions, which are “meant to achieve – to work out family issues that [the counselor
has] discovered exist within the family” (T. T. p. 303). The family counseling sessions also require the child’s disclosure of past
criminal activity to his parents. The counseling sessions are considered a part of the child’s “treatment” and are mandatory to
securing eventual release from the facility (T.T. p. 271).

A family counseling session with Kristopher and his parents was conducted by Allan Clark, a Danville caseworker, on August
30, 1997. Although Donna Heath was Kristopher’s primary caseworker, she was off work that day and Mr. Clark filled in for her,
using the treatment plan that she had developed. That treatment plan included three action items: “to review and sign the visita-
tion agreement by the parents, which was accomplished that day; to explain our program and purpose to the parent and to begin
honest exposure on Kris’s [sic] criminal involvement” (T.T. p. 257). During that session, Kristopher stated he knew the person who
“killed the preacher” (T.T. p. 263). At the conclusion of the counseling session, Mr. Clark filled out a Special Incident Report detail-
ing Kristopher’s statements regarding the killing and forwarded it to Ms. Heath. In response, Ms. Heath called Kristopher’s
Probation Officer to report the information and then faxed him a copy of the S.I.R. (T.T. p. 310). Ms. Heath also provided
Kristopher’s Probation Officer, Charles Bregman, with two (2) family counseling reports she authored relating to counseling ses-
sions on October 4, 1997 and November 19, 1997 (T.T. p. 460).

Upon receiving the SIR and counseling session reports, Probation Officer Bregman traveled to Danville to interview Kristopher
regarding his knowledge in the death of Mr. Brunsvold (T.T. p. 462). When Kristopher would not tell Bregman what he knew,
Bregman “immediately went to city homicide…and gave him the little bit of information that [he] had” (T.T. p. 469). Homicide
detectives then traveled to Danville in December, 2007, and transported Kristopher back to the Homicide Department headquar-
ters in Pittsburgh.

On December 10, 1997, while Kristopher was being held at the Homicide Department, detectives attempted to question him
regarding the Brunsvold killing and Kristopher refused to speak with them until he spoke with Judge Cheryl Allen, then of this
Court. Judge Allen was brought from Juvenile Court to the homicide department to consult with Kristopher (T.T. p. 520). According
to Commander Freeman, the purpose of Judge Allen’s visit was “to override the parental consent [for Kristopher to be interviewed]
because he was under the control of her Court Order, I guess. So, she overrode the parental consent” (T.T. p. 521). Kristopher was
interviewed and was returned to Danville. He continued to be a person of interest to the police and was eventually arrested in
April, 2000.

In his PCRA Petition, the Defendant argued that trial counsel was ineffective for failing to object to the repeated testimony of
Danville employees regarding the Defendant’s prior criminal activity and also for eliciting testimony from the Defendant regard-
ing his past crimes. The record reveals that counsel improperly elicited otherwise inadmissible testimony from the Defendant,
which prejudiced him. The record also reveals that the Danville counselors spoke extensively, improperly and repeatedly regard-
ing the Defendant’s past criminal activity, and while defense counsel occasionally objected, he did not object to every instance or
ask for a continuing objection, nor did he request a mistrial. The record reveals that the repeated testimony created irreparable
prejudice, which counsel failed to remedy and which, given the complete lack of physical or eyewitness evidence, led to the
Defendant’s conviction.

Rule 404(b) of the Pennsylvania Rules of Evidence specifies the circumstances upon which prior crimes may be admitted at
trial. It states, in relevant part:

Rule 404. Character evidence not admissible to prove conduct; exceptions; other crimes

(b) Other crimes, wrongs or acts.

(1) Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to show action
in conformity therewith.

(2) Evidence of other crimes, wrongs or acts may be admitted for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs or acts proffered under subsection (b)(2) of this rule may be admitted in a criminal
case only upon a showing that the probative value of the evidence outweighs its potential for prejudice.
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Pa.R.Evid. 404.

The Defendant testified in his own defense at trial. During his direct examination, his attorney, George Bills, elicited evidence
regarding the Defendant’s prior criminal convictions:

Q. (Mr. Bills): Kris, you’ve been convicted of certain crimes, haven’t you?

A. (Kristopher Heggins): Yes, I have.

Q. And you and I talked about those yesterday and this morning, haven’t we?

A. Yes.

Q. Do you recall either being adjudicated delinquent and/or guilty of seven crimes?

A. Yes.

Q. Do you have a recollection of what those are?

A. Yes.

Q. Tell the folks what those are.

A. October, 1995, I think it is, I have two counts of burglary and I have a stolen car incident.

Q. Do you have other things?

A. Yes. Also I have another burglary on my record. I have a receiving stolen property. I have a firearms charge.

Q. What is in front of Judge Nauhaus?

A. That was receiving stolen property and harassment

Q. Is that the best of your recollection?

A. Yes.

(Trial Transcript, p. 560-61).

Because the Defendant chose to testify, the burglary and receiving stolen property charges would have been admissible as
crimen falsi. See Commonwealth v. Harris, 884 A.2d 920, 925 (Pa.Super. 2005) and Commonwealth v. McEnany, 732 a.2d 1263, 1270
FN1 (Pa.Super. 1999). However, the harassment and firearms convictions are not crimen falsi and they would not otherwise have
been admissible pursuant to Pa.R.Evid. 404(b). Given the manner of Mr. Brunsvold’s death, the admission of the firearms convic-
tion was especially prejudicial, and the mention of the harassment conviction when read in the context of the testimony from the
Danville witnesses (discussed in greater detail below), is similarly damaging.

Upon review of the record, this court can find no reasonable trial strategy for defense counsel’s solicitation of this testimony
from the defendant. At the evidentiary hearing, Mr. Bills admitted that he lacked a reasonable basis for this action:

Q. (Mr. Nightingale): The second issue we had raised is that when Mr. Heggins testified you elicited form him testimony
that he had been adjudicated previously for a gun charge and a summary harassment charge. Can you – now, you are
aware of crimen falsi; is that right?

A. (Mr. Bills): Pardon me?

Q. You are aware of crimen falsi, right?

A. Yes.

Q. And you would agree with me that those two adjudications would not otherwise have been admissible but for your
eliciting on direct examination?

A. I agree.

Q. Can you explain for the Court why you elicited that testimony?

A. No, I cannot. I don’t have a reasonable basis in trial strategy in looking at the record.

(Evidentiary Hearing Transcript, p. 7-8).

Given the very clear violation of Rule 404(b) and counsel’s admission that his actions lacked a reasonable basis and this Court’s
finding, above, that prejudice resulted, the Defendant has established this claim for the ineffective assistance of counsel.

Also at trial, during its case-in-chief, the Commonwealth elicited lengthy testimony from the Danville counselors regarding the
Defendant’s prior criminal activity. The counselors repeatedly referred to the Defendant’s “criminal lifestyle” and twice men-
tioned his alleged gang membership for the purpose of demonstrating the Defendant’s bad character and propensity to commit
crimes, which was in violation of Pa.R.Evid. 404(b). The references were so numerous and so egregious that prejudice is necessarily
evident from the face of the record.

For example:

Q. (Mr. Fitzsimmons): Would you tell us as best as you can remember what he revealed to his mother and father and
Dennis Sloan about his criminal lifestyle, sir?

A. (Allan Clark): Kris actually had a whole list of laundry.

MR. BILLS: Objection to that.

THE COURT: I’ll sustain the objection.
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(T.T. p. 259), emphasis added.

Q. (Mr. Fitzsimmons): And what was the nature of that plan that you and Mr. Heggins did with respect to the meeting?

A. (Donna Heath): Kris and I talked a lot about how his family was kind of at a loss as to what he was really involved
in and his street life, criminal lifestyle, and they were struggling with the system and with us. There was a lot of infor-
mation that they didn’t know about Kris, and I was talking to Kris about that he needs to be honest with his family and
stop victimizing his family because, you know, they weren’t sleeping at night and were going through a lot of trouble
dealing about the whole issue of Kris being committed in the system, and I explained to Kris that he needs to be honest
with them for two reasons: One, so they know what is really going on, and they could settle that issue and, you know,
move on in their life if that is what they need to do, or they can work with you and work through your treatment and
rehabilitation.

Q. Were you going to add something to that?

A. Yes. By doing that, he had said that he wanted to – 

MR. BILLS: Objection.

THE COURT: Overruled.

A. He said that he wanted to invest time in his family and he wanted to be open and honest with the. He was really, you
know, kind of concerned about doing this, opening up to his family, and he knew that that would be a very difficult time,
very risky thing for him to do in a family counseling session, but he was willing to work on this issue and he decided it
would be best if he kept notes on things that he wanted to talk about.

So, in the notes, we worked together and he jotted down some things that he wanted to cover, dealing drugs and being
involved in the Crypt gang – 

MR. BILLS: Objection.

THE COURT: Sustain that.

Q. Without getting involved in the specifics, he prepared a list in consultation with you about different activities of a
criminal nature that he had been involved in, is that right?

A. That’s right.

Q. And activities that he believed his family was not necessarily aware of?

A. According to him, they were not aware of it.

(T.T. p. 304-306), emphasis added.

Q. (Mr. Fitzsimmons): And what was the purpose for that particular family counseling session, if you recall?

A. (Kenneth Quigley): The first one was to follow-up from the previous visit because there was a situation that had to be
reported. The family was upset about it, Kris was upset about it, and the goal was to go in there and – the first goal was
to discuss the situation, discuss what we’re mandated to do, that we are required to report this kind of incident, that this
is such an extreme special incident, that it had to be reported, and basically to then continue what was discussed in the
previous visit, which was Kris’ involvement in a criminal lifestyle, his involvement in drive-by shootings – 

MR. BILLS: Objection.

THE COURT: The objection is sustained. The jury will disregard.

(T.T. p. 335), emphasis added.

Q. (Mr. Fitzsimmons): Was there any further revelations made to you at that family counseling session beyond what was
already made in the first family counseling session?

A. (Kenneth Quigley): Besides this? I mean – I’ll discuss this case first.

Q. I’m only concerned with the witnessing and being present when the minister or preacher was murdered.

A. That’s why I asked you.

Q. Not other incidents.

A. Yes. When we discussed this visit, the previous one that occurred in August, through discussion what came to light was
that in the previous visit Kris had goals, and the goals were to discuss basically the lifestyle that he was in, giving exam-
ples of different kinds of crimes…

(T.T. p. 336-37), emphasis added.

Q. (Mr. Fitzsimmons): Were there other topics discussed?

A. (Kenneth Quigley): Yes, there was.

Q. Dealing with the treatment goals?

A. Yes. It dealt with treatment goals, having to do with his criminal lifestyle; his involvement, you know in different
activities.

(T.T. p. 339), emphasis added.

Q. (Mr. Fitzsimmons): And beyond that topic the, were there other unrelated topics taken up at that session as well, sir?
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A. (Kenneth Quigley). Yes. The other topic was his performance in the program at that time. He had been involved in
some, what we call, inappropriate negative behavior, breaking the rules, our rules.

(T.T. p. 342-43), emphasis added.

Q. (Mr. Fitzsimmons): Sometime in December of 1997, was there a need to restrain Kristopher Heggins because of some
problems that had developed in the institution?

A. (William Groover): December 3rd, ’97…

…Q. Now, the restraint that was necessary on December 3, 1997, can you tell us what caused you to have to restrain Mr. Heggins?

A. We were having some problems in the unit at the time. Kris was a major player in that. Those problems, we had a lot
of gang related – 

MR. BILLS: Objection to relevancy.

THE COURT: Sustained.

MR. BILLS: I ask for a cautionary instruction.

THE COURT: The jury will disregard the last statement by Mr. Groover. It is not evidence.

A. There’s a lot of dorm violations in the unit, and Kris was involved in those. We questioned him about the dorm viola-
tions, his part in them. In questioning Kris about those violations, he continued to lie about them. He became – showed
signs of physical aggression. We used verbal intervention to try to calm him down, get him thinking clearly. It was not
effective. So, we had to restrain him.

(T.T. p. 375-76), emphasis added.

As is evident from the above portions of testimony, the Danville witnesses seemed almost eager to mention the Defendant’s past
criminal activity at every opportunity, repeatedly referring to his “criminal lifestyle” and history of violence. The unavoidable
effect of this repeated testimony regarding the Defendant’s “criminal lifestyle”, his gang membership and his involvement in other
crimes, coupled with the testimony regarding his inappropriate behavior and physical aggression was to prejudice the jury to the
extent that the Defendant could not receive a fair trial.

While Mr. Bills objected to some of the prejudicial testimony, he did not object to all of it or ask for a continuing objection. He
asked for only one cautionary instruction and failed entirely to ask for a mistrial. Given the egregious nature of the testimony and
resulting prejudice, Mr. Bills’ inaction resulted in an unfair and unjust conviction. Had he objected to the testimony, asked for a
cautionary instruction or even asked this Court to have Mr. Fitzsimmons instruct his witnesses to “tone down” their rhetoric, less
damage may have been done. Had he moved for a mistrial, he would have been entitled to it, based on the clear violations of Rule
404(b) and the overwhelming prejudice caused by the Danville witnesses.

At the evidentiary hearing, Mr. Bills conceded that he should have moved for a mistrial and that there was no reasonable trial
strategy in his failure to do so:

Q. (Mr. Nightingale): Would it be fair to say that in your opinion as a criminal defense attorney this was very prejudicial
testimony that had been elicited by the Commonwealth?

A. (Mr. Bills): Without a doubt.

Q. And knowing that it was prejudicial, is there any reason why you did not move for a mistrial after the last of the incidents
were elicited by the Commonwealth?

A. No specific trial strategy matter, theory of trial strategy. The cumulative effect – certainly I was not cognizable when
you are in the course of a trial of the cumulative effects, but obviously in reflection of it it certainly – I should have moved
for mistrial if for no other reason than to protect the record.

Q. So it was not part of any trial strategy on your part – just upon reflection you would acknowledge you should have
moved for a mistrial; is that correct?

A. It would have been reasonable trial strategy to move for a mistrial.

(Evidentiary Hearing Transcript, p. 6-7).

The Commonwealth argues that the Defendant made a voluntary choice to testify on his own behalf and, therefore, he bears the
risk from that decision. However, given the unduly prejudicial testimony from the Danville witnesses elicited by the
Commonwealth, this Court must necessarily question how much choice the Defendant actually had in deciding whether to testify;
the Danville witnesses had proffered blatantly inadmissible and prejudicial testimony which portrayed the Defendant as someone
who was of bad character and pre-disposed to the worst kinds of criminal activity. Conviction was certain. Whether or not the
Defendant wanted to testify, on the face of the record he seemingly had very little choice in the matter. So, to the extent that the
improper testimony of the Danville witnesses led to his testimony, during which his counsel erred and elicited additional inadmis-
sible evidence, the Defendant has suffered great prejudice as a result.

The errors of Mr. Bills with regard to the elicitation of the prior crimes testimony and the testimony of the Danville witness-
es become all the more egregious – and the prejudice that much more obvious – since the Commonwealth actually presented no
physical or circumstantial evidence that the Defendant committed this crime. There was no physical evidence recovered at the
scene – no fingerprints, fibers or other evidence that could be traced back to the Defendant. The Commonwealth presented no
eyewitnesses who saw the Defendant at or near the scene of the crime, and the one witness who was able to see the Heggins res-
idence testified that there was no activity at the house. The gun used in the killing was later recovered in the possession of anoth-
er individual. The sum and substance of the Commonwealth’s case was that despite the lack of evidence, the Defendant is a bad
guy who leads a criminal lifestyle, so he must have done it. Given this utter lack of evidence, the conviction itself is the evidence
of prejudice.
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Given the prejudice suffered by the Defendant in both Mr. Bills’ elicitation of otherwise inadmissible testimony regarding
his prior crimes as well as the prejudicial testimony from the Danville witnesses, both of which were in violation of Pa.R.Evid.
404(b), as well as this Courts inability to discern a reasonable basis or strategy for counsel’s actions and inactions in this regard,
along with Mr. Bills’ admissions of ineffectiveness regarding the same, this Court must necessarily conclude that the Defendant
has established his claims for the ineffective assistance of counsel. As such, the interests of justice require that he be awarded
a new trial.

Accordingly, for the above reasons of fact and law, this Court’s Order of December 6, 2010 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 21, 2011

1 18 Pa.C.S.A. §2501 – CC 200007508
2 18 Pa.C.S.A. §3701 – CC 200007504
3 18 Pa.C.S.A. §903 – CC 200007504

Commonwealth of Pennsylvania v.
Mukut Das

Criminal Appeal—DUI—Suppression

No. CR 2010-4812. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—July 26, 2011.

OPINION
This is an appeal following a non-jury trial, conducted on February 25, 2011, on charges of Driving Under the Influence pur-

suant to 75 Pa.C.S.A. §3802(c) and 75 Pa.C.S.A. §3802(a)(1) (general impairment). The Defendant was found guilty on both DUI
charges and was sentenced to ninety (90) days Restrictive Intermediate Punishment, a period of probation, payment of a $1500
fine and court costs, as well as other statutory requirements.

The Defendant appeals this court’s verdict and sentence, alleging four (4) errors, two (2) relating to pre-trial decisions by this
court and two (2) relating to trial determinations. First, the Defendant claims that this court erred in not granting his Omnibus
Pretrial Motion in which he alleged that §3802(a)(1) is unconstitutional and that the police approach to the Defendant’s car was
unlawful in that there were no reasonable and articulable reasons to approach the vehicle. Second, the Defendant claims that he
should not have been found guilty of the §3802 charges because (1) there was no evidence that the Defendant drove a motor vehi-
cle, as required by the statute, Vehicle Code Section 3802, and (2) there was no evidence that the Defendant drove a motor vehicle
on a highway or traffic way of the Commonwealth as required by the statute, Vehicle Code Section 102.

FACTUAL AND PROCEDURAL BACKGROUND
Defense Attorney Sheerer, on the day of trial, presented an Omnibus Pre-Trial Motion stating that Edgewood Officer Eugene

Chrise did not have an articulable reason to investigate the Defendant’s vehicle. To rebut the Defendant’s assertions, the
Commonwealth presented testimony from Officer Chrise. (T.R. 2/25/11, pp. 5-15). The Defendant presented no evidence.

Officer Chrise testified that, on March 11, 2010, at approximately 10:16 p.m., he received a call from dispatch that an intoxicat-
ed male on the corner of Sanders Street was making threats over a cell phone. (T.R. 2/25/11, pp. 7, 14). The caller stated that the
individual causing the disturbance entered a light-colored vehicle parked on the left side of Sanders Street. (T.R. 2/25/11, pp. 7-8,
15). Officer Chrise responded to the area at approximately 10:24 p.m. and saw a light-colored silver Nissan parked on the left side
of Sanders Street. (T.R. 2/25/11, pp. 8-9, 13). His lights and siren were not activated as he responded to the scene. (T.R. 2/25/11, p.
13). He approached the driver’s side of the vehicle and observed the Defendant, a male, in the driver’s seat with the car in the
drive position, the engine running, and the headlights on. (T.R. 2/25/11, p. 9). The car was legally parked on the side of Sanders
Street. (T.R. 2/25/11, p. 12).

Officer Chrise informed the Defendant, Mr. Das, that he was investigating a disturbance complaint and asked if the Defendant
had had an argument over a cell phone with anyone. (T.R. 2/25/11, p. 10). At first, Mr. Das denied such a conversation, but he then
acknowledged that he had been arguing with his brother while on his cell phone. (T.R. 2/25/11, p. 10). While asking for the
Defendant’s license and registration, Officer Chrise detected a strong odor of alcohol coming from the vehicle and noticed that the
Defendant was speaking with slurred speech. (T.R. 2/25/11, pp. 10-11). Officer Chrise asked the Defendant if he had been drink-
ing, and the Defendant stated that he had had two glasses of wine. (T.R. 2/25/11, p. 11).

Officer Chrise gave the Defendant three (3) field sobriety tests, the heel-to-toe, finger-to-nose, and finger dexterity tests. On the
heel-to-toe test, the Defendant did not walk heel-to-toe and lost his balance on numerous occasions. (T.R. 2/25/11, p. 27). During
the finger-to-nose test, the Defendant used his pinkie finger instead of his index finger, and he did not touch the tip of his nose. He
instead touched his left eye once and the bridge of his nose twice. (T.R. 2/25/11, p. 27). With the finger dexterity test, the Defendant
did not correctly count his fingers. (T.R. 2/25/11, p. 27). The Defendant’s poor performance on all three (3) tests prompted Officer
Chrise to form the opinion that the Defendant was incapable of safely operating a motor vehicle. Officer Chrise took the Defendant
into custody and then administered a breath test. The breath test scores were .227% and .220% BAC. (T.R. 2/25/11, pp. 27-28,
Commonwealth Exhibit 1).

The Defendant argued that the anonymous call complaining of a yelling, intoxicated man making threats on a cell phone
did not give Officer Chrise reasonable, articulable grounds to investigate the Defendant in his car. (T.R. 2/25/11, pp. 16-17, 19-
21). The Commonwealth argued that this was not a traffic stop, but merely an investigation of a report of a disturbance, mak-
ing note of the fact that the officer responded shortly after receiving information from dispatch (eight (8) minutes) and that
the geographic location of the vehicle, the physical description of the vehicle and the fact that the car was occupied by a man
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all corroborated the information provided by dispatch. (T.R. 2/25/11, pp. 17-19). There was no argument presented on the issue
of the constitutionality of §3802. This court denied the Defendant’s motion and the case proceeded to a non-jury trial. (T.R.
2/25/11, p. 21).

During the trial, additional testimony was taken from Officer Chrise, and the parties entered into a stipulation, after which the
Commonwealth rested. (T.R. 2/25/11, pp. 22-23, 26-29). At this time, the Defendant’s attorney moved for a judgment for acquittal,
on the same basis as his pre-trial motion, which was denied by this court. (T.R. 2/25/11, p. 29-30). Again, there was no argument,
or even mention, of the issue of the constitutionality of §3802.

The Defendant took the stand in his own defense, testifying that he had been drinking at a bar on the evening of March 11, 2010.
(T.R. 2/25/11, p. 33). He left the bar around 10:00 p.m. and was on the phone with his friend, Frank Mediat, as he was walking out
of the bar. (T.R. 2/25/11, p. 33). He told Mr. Mediat that he had too much to drink and wanted Mr. Mediat to pick him up. (T.R.
2/25/11, p. 34). After Mr. Mediat informed the Defendant that he would not be able to pick him up for an hour, the Defendant grew
angry and yelled at him. (T.R. 2/25/11, p. 34-36). The bar was about a half of a block from where the Defendant had parked his car.
(T.R. 2/25/11, p. 35). The Defendant acknowledged that he went to his car, sat in the driver’s seat, and turned the engine and head-
lights on. (T.R. 2/25/11, p. 40). He further acknowledged that he was going to move his car forward so that his rear fender would
not be next to a yellow line. (T.R. 2/25/11, pp. 40-42). The Defendant clearly testified that he should not have driven a car that night.
(T.R. 2/25/11, p. 43). The Defendant’s friend also testified that he did, indeed, receive a call from the Defendant requesting a ride
home. (T.R. 2/25/11, pp. 44-47).

After fully considering the evidence, this court found the Defendant guilty of the §3802 charges. (T.R. 3/4/11, p. 4). He was
sentenced to 90 days of Restrictive Intermediate Punishment, in the form of house arrest with electronic monitoring, with
release for work, medical and educational purposes. The Defendant also received an 18-month period of probation to run con-
current with his house arrest, as well as a $1500 fine. He was also required to attend alcohol highway safety school, undergo
a drug and alcohol evaluation, and pay costs. (T.R. 3/4/11, pp. 6-7). There was no further penalty imposed at Count 2. (T.R.
3/4/11, p. 7).

The Defendant filed a Notice of Appeal on April 5, 2011, and presented this court with his Statement of Matters Complained of
on Appeal on May 25, 2011.

DISCUSSION
Constitutionality of Section 3802

The Defendant first argues that this court erred in failing to dismiss the DUI charge because the clause “in actual physical con-
trol of the movement of a vehicle”, contained within Section 3802(a)(1) is unconstitutionally vague. However, it has long been held
that Section 3802 is indeed constitutional. See Com. v. Smith, 917 A.2d 848 (Pa. Super. 2007), Com. v. Beshore, 916 A.2d 1128 (Pa.
Super. 2007), Com. v. McCoy, 895 A.2d 18 (Pa. Super. 2006). Therefore, this allegation of error simply has no merit.

Suppression Motion
The Defendant next asserts that this court committed error by failing to grant his Motion to Suppress. He argues that the offi-

cer did not have reasonable and articulable grounds to approach the Defendant’s vehicle on March 22, 2010.
When a Motion to Suppress has been filed, the Commonwealth has the burden to establish by a preponderance of the evidence

that the challenged evidence is admissible. Pa.R.Crim.P. 323(h); Com. v. Powell, 994 A.2d 1096, 1101 (Pa. Super. 2010). The appel-
late court will then determine whether the factual findings made by the trial court in deciding the suppression motion are support-
ed by the record. Id. If the factual findings are supported by the record, then the reviewing appellate court is bound by those find-
ings. Id.

Under the Fourth Amendment, there are three (3) categories of interaction between citizens and police. Com. v. Boswell, 721
A.2d 336, 340 (Pa. 1998). The first level of interaction between the public and the police, a mere encounter or request for informa-
tion, does not need to be supported by any level of suspicion, and it does not require an individual to stop or respond. Com. v. Riley,
715 A.2d 1131, 1134 (Pa. Super. 1998). An investigative detention, the second level of interaction, needs to be supported by reason-
able suspicion and subjects an individual to a stop and period of detention. Com. v. Fuller, 940 A.2d 476, 479 (Pa. Super. 2007). The
third level of interaction between the police and the public is an arrest or custodial detention, which must be supported by proba-
ble cause. Id.

The facts in this case suggest that the initial contact between Officer Chrise and the Defendant was a mere encounter that turned
into an investigative detention after he observed signs of intoxication. Officer Chrise testified that he received a call from dispatch
stating that a man on Sanders Street was loudly making threats over a cell phone and getting into a car described as a light-colored
vehicle parked on the left side of Sanders Street. (T.R. 2/25/11, pp. 7-8, 14-15). Officer Chrise responded eight (8) minutes later and
saw a gentleman sitting in a light-colored Nissan on Sanders Street. (T.R. 2/25/11, pp. 8-9, 13). Officer Chrise did not drive around
searching for a light-colored car driven by a man matching the description given by dispatch. He did not pull over or stop a vehicle
matching the description provided by dispatch. The officer did not, at any time, compel the Defendant’s cooperation.

Officer Chrise promptly responded to a 911 call and arrived at the location at which an incident had allegedly occurred. He
approached the Defendant after noting the similarities between the vehicle reported to be involved in the incident and the
Defendant’s vehicle, including its location, color and male occupant. The Officer then asked the Defendant a few questions about
the incident, to which the Defendant freely responded. It was after these voluntary responses that the Officer formed a reasonable
suspicion that the Defendant might have been intoxicated, prompting additional investigation.

The Defendant’s allegation of error suggests that a police officer receiving a report of a disturbance via dispatch should not be
able to question a potential suspect about the events surrounding the report. Under the Defendant’s proposed scenario, the officer
should not have conducted any sort of investigation when responding to the scene of a disturbance. If this were the law of the
Commonwealth, crimes of all kinds would never be solved. Officer Chrise performed his duties appropriately by responding to a
call and observing a vehicle and person who matched the description from dispatch. He approached the Defendant and proceed-
ed to ask him if he had, in fact, been the individual yelling threatening words into his cell phone earlier that evening. This Officer
was justified in speaking to the Defendant whether this contact is defined as a mere encounter, as stated above, or an investigative
detention supported by reasonable suspicion, which this situation could also very well be given the facts available to the Officer at
the time of contact.

There is ample evidence to support this Officer’s contact with the Defendant, and this court’s denial of the Defendant’s Motions
should be upheld.
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Physical Control
The Defendant next claims that this court erred in finding the Defendant guilty of violating §3802 because there was insuffi-

cient evidence to show that he drove, operated or was in physical control of the movement of his car.
Section 3802(a)(1) provides that an individual may not drive, operate or be in actual physical control of the movement of a vehi-

cle after imbibing a sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being
in actual physical control of the movement of the vehicle. 75 Pa. C.S.A. §3802(a)(1). Section 3802(c) provides that an individual may
not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a sufficient amount of alcohol such
that the alcohol concentration in the individual’s blood or breath is 0.16% or higher within two hours after the individual has driv-
en, operated or been in actual physical control of the movement of the vehicle. 75 Pa. C.S.A. §3802(c).

Under these sections, evidence of an individual driving, operating or being in physical control of the movement of a vehicle can
be shown by the totality of the circumstances. Com. v. Williams, 941 A.2d 14 (Pa. Super. 2008). Here, the totality of the evidence
presented confirms that the Defendant was either operating or, at the very least, in actual physical control of the movement of the
vehicle. Officer Chrise indicated that, when he approached the Defendant’s vehicle, he observed that the headlights were on, the
ignition was on, and the car was in gear in the drive position. (T.R. 2/25/11, p. 9). The Defendant, in fact, admitted that he had
turned on the ignition and the lights. (T.R. 2/25/11, p. 40-41). He further acknowledged that he had every intention of moving his
vehicle, even if it was only a small distance in order to fully fit within a parking space along the road. (T.R. 2/25/11, pp. 41-42). At
no time during his testimony did the Defendant dispute Officer Chrise’s assertion that his vehicle was in the drive position at the
time that the Officer arrived.

Clearly, the Defendant had control of the vehicle at the time that he was observed by Officer Chrise. The vehicle was in drive,
with its lights on, and the Defendant clearly stated that he intended to place the vehicle in motion. While the Defendant may now
argue that he was only going to move the vehicle a few feet, he knew at that time that he was too impaired to operate a vehicle.
(T.R. 2/25/11, pp. 34, 43). The “few feet” that he was going to move the car could very well have turned into a situation with a vehi-
cle in gear and a passed out driver, or a situation where a few feet turns into the confidence that “I can make it home.” These are
precisely the situations that the DUI statute are designed to prevent by the broadened language of §3802(a)(1). See Com. v. Toland,
995 A.2d 1242 (Pa. Super. 2010), Com. v. James, 863 A.2d 1179 (Pa. Super. 2004). A vehicle in gear certainly should be considered
a vehicle in the actual physical control of its driver and being operated by its driver.

The Defendant’s own actions, of which he admitted, place him in operation of, or in actual physical control of, his vehicle when
he was incapable of operating that vehicle safely due to intoxication. The requirements of the statute were satisfied, and this court
correctly convicted the Defendant of DUI.

Highway/Traffic Way
Finally, the Defendant argues that this court erred in finding the Defendant guilty of violating §3802 because there was insuf-

ficient evidence to show that the Defendant was on a highway or traffic way at the time of his arrest.
The Vehicle Code applies only to highways and traffic ways. 75 Pa. C.S.A. §3101(b). The legislature has defined these two (2)

terms as follows:

“Highway.” The entire width between the boundary lines of every way publicly maintained when any part thereof is open
to the use of the public for purposes of vehicular travel. The term includes a roadway open to the use of the public for
vehicular travel on grounds of a college or university or public or private school or public or historical park.

“Trafficway.” The entire width between property lines or other boundary lines of every way or place of which any part
is open to the public for purposes of vehicular travel as a matter of right or custom.”

75 Pa.C.S.A. §102.

According to the testimony of Officer Chrise, Sanders Avenue is a brick street with curbside parking spots on both sides of the
street. (T.R. 2/25/11, p. 48). There is a painted yellow line on the curb to show where not to park. (T.R. 2/25/11, p. 48). The
Defendant was parked on the side of the street at the time of his arrest. (T.R. 2/25/11, pp. 9, 26, 28). He was clearly on a highway
or traffic way at that time, as both the definitions of these words would support as would common usage of the word “street.” Even
if the Defendant attempts to argue that he was in some way in a parking area or parking lot at the time of his arrest, he could still
be found guilty of a DUI. Com. v. Williams, 871 A.2d 254 (Pa. Super. 2005).

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court under Sections 3802(c) and 3802(a) should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: July 26, 2011
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Commonwealth of Pennsylvania v.
Marlynn Bryant

Criminal Appeal—Suppression—Conflict of Interest—Constructive Possession—Escape

No. CC 200910830. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 26, 2011.

OPINION
On June 22, 2010, this Court denied a suppression motion filed by Appellant, Marlynn Bryant. Subsequently, on June 24, 2010,

a jury convicted Appellant of one count each of Persons not to Possess, Receiving Stolen Property, Carrying a Firearm without a
License, Possession of a Controlled Substance, Resisting Arrest and two counts of Possession of a Controlled Substance with Intent
to Deliver.1 On September 15, 2010, this Court sentenced Appellant to a term of incarceration of 60 to 120 months on the Persons
not to Possess count and a consecutive term of 16 to 32 months incarceration on the Receiving Stolen Property count.2 On
September 21, 2010 Appellant filed a Post-Sentence Motion for a New Trial. On September 27, 2010 Appellant filed pro se Motion
for New Trial/Notice of Appeal. The motions were denied on September 28, 2010 and October 12, 2010. Allegheny County Office
of Conflict Counsel was appointed to represent Appellant on appeal. The Office of Conflict Counsel filed an Amended Notice of
Appeal on December 10, 2010 and a Concise Statement of Matters Complained of on Appeal on May 5, 2011.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises seven issues on appeal. Appellant asserts that the Court erred in denying trial counsel’s Motion to Withdraw.

(Statement of Errors to be Raised on Appeal, p. 4) Appellant asserts that the Court erred in denying the Appellant’s Motion to
Suppress. Ibid. Appellant further asserts that the Commonwealth failed to prove beyond a reasonable doubt that Appellant pos-
sessed the firearm, that Appellant knew or should have known the firearm was stolen, and that Appellant was in custody as
required for the charge of Escape. Id. at 5. Finally, Appellant asserts the Court erred admitting into evidence both the cocaine and
the digital scale found in the vehicle. Id. at 6.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. Officer Daniel Nowak testified that of May 9, 2009, at approximately 12:00

a.m., he and three other officers were conducting a saturation detail in the Strip District of Pittsburgh, an area the officer described
as “like the Wild West down there.” (TT 39) The officer described several recent crimes which had occurred in that area, from bar
fights to shootings to open drug use. (TT 38) Nowak was in the police car with Officers Ficorilli, Burgunder, and Lieutenant Roth
when he observed a vehicle which appeared suspicious to him due to the way in which it was parked. (TT 39-40) The vehicle was
backed in, parked under a tree in the back corner, with two men sitting inside. Ibid. The officers agreed that the car appeared sus-
picious and exited the vehicle to investigate further. Nowak testified that the occupants initially sat motionless, but once the offi-
cers open their doors, he observed the passenger of the car moving inside the car in a suspicious manner. Ibid. Specifically, he
observed Appellant reach towards the floor. (TT 41) Nowak testified that, in his six years as a Pittsburgh Police officer, when he
observes this behavior, it usually is an attempt to hide evidence of a crime. Ibid.

The driver, Darnell Peak, and Appellant exited the car as the police approached them. (TT 43) The two men indicated to the
officers that they were waiting for a friend to arrive. (TT 44) While the officers were speaking with Appellant and Peak, Nowak
observed an empty gun holster on the floor of the car, in the backseat on the passenger side. Ibid. Nowak asked if the men had
weapons on them, which they denied. (TT 45). Both men consented to a weapons pat down. Ibid. No weapons were found on either
individual. Ibid.

Nowak asked Peak for permission to search the vehicle. Ibid. Peak granted permission and Nowak found a fully loaded Smith &
Wesson revolver under Appellant’s seat. (TT 48) Nowak stood up and said “gun.” Ibid.

Ficorilli told Appellant he was under arrest and grabbed at his sleeve. Ibid. Appellant pulled away from Ficorilli’s grip and fled
through the bushes that surrounded the parking lot. Ibid. Ficorilli and Nowak chased Appellant, ordered him to stop and informed
him that he was under arrest. (TT 112) Officer Burgunder testified that he heard Ficorilli say to Appellant that he was under arrest.
(TT 130) Nowak lost sight of Appellant and multiple police units were called to assist in the search. Ibid. Lieutenant Roth pursued
Appellant in the vehicle and gave the coordinates to the other officers. Ibid. Appellant was eventually located hiding in a dumpster
roughly a half hour after the search began. (TT 55) After Appellant was found hiding in the dumpster, After Appellant was miran-
dized, he agreed to speak with the officers about the incident at the police station. (TT 123)

Once Ficorilli and Nowak returned from the search for Appellant, Burgunder searched the car and recovered a bag of marijua-
na from the center ashtray and four cell phones. (TT 131) Roth recovered 6 empty plastic bags from the vehicle. (TT 135) Nowak
recovered the digital scale from an inner compartment of the center console . (TT 71) Roth recovered crack and powder cocaine
from the same area within the center console. (TT 71-73)

When interrogated by Nowak, Appellant admitted he traded drugs for the gun. (TT 61) Appellant stated he did not ask whether
or not the gun was stolen. (TT 62) He said that he was in the Strip District that night to sell the gun. Ibid. Appellant also said that
he tried to grab the firearm prior to the police searching the car but was unable to do so. (TT 117) Appellant did not have a valid
license to carry a firearm nor did he have a sportsman’s firearm permit. (TT 53)

DISCUSSION
Appellant alleges this Court erred in denying his counsel’s Motion to Withdraw. Appellant asserts that this Court was required

to grant the motion because Appellant filed a complaint with the Disciplinary Board, which created a conflict of interest which
extended to all members of the Office of the Public Defender. Respectfully, this Court disagrees.

If Appellant could demonstrate that an actual conflict of interest existed which adversely affected counsel’s representation, he
would be entitled to a new trial. Commonwealth v. Padden, 783 A.2d 299, 309 (Pa. 2001). Such a showing requires that counsel
actively represented conflicting interests and that the conflict of interest negatively impacted upon counsel’s performance of his
or her duties. Id at 309-310. The mere possibility of a conflict of interest is insufficient to grant a new trial. Commonwealth v.
Munson, 615 A.2d 343, 347 (Pa.Super. 1992).

Appellant is unable to meet either criteria. A client who makes a disciplinary complaint does not relieve counsel of his or her
duty of zealous advocacy. In addition, a defendant may not force a change in appointed counsel by making a meritless claim against
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his current counsel.2 Moreover, Appellant is unable to articulate specifically the alleged negative impact his complaint had on coun-
sel’s performance. Despite the Motion to Withdraw being denied, a different attorney from the Office of the Public Defender rep-
resented Appellant at trial and did so in a completely competent and professional manner.3

The second error alleged by Appellant is that this Court erred in denying his Motion to Suppress.. The standard of review in
determining whether the trial court appropriately denied the suppression motion is whether the record supports the factual find-
ings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d 759, 769 (Pa.
Super. 2006).

Police and the citizenry interact on three recognized levels. The first is the “mere encounter” which need not be supported by
any level of suspicion, but carries no official compulsion to stop or respond. The second is an “investigative detention,” which must
be supported by reasonable suspicion; it subjects an individual to a stop and a period of detention, but does not involve such coer-
cive conditions as to constitute the functional equivalent of arrest. Finally, an arrest or “custodial detention” must be supported by
probable cause. Id at 770.

To determine whether a mere encounter rises to the level of an investigative detention, this Court must determine whether the
police conducted a seizure of the individual involved. Commonwealth v. Reppert, 814 A.2d 1196, 1201-1202 (Pa.Super. 2002). The
original approach to the car by the officers is considered a mere encounter. Appellant exited the car and could have walked away.
The record does not indicate that the police activated their sirens or overhead lights. Neither does the record reflect that any of
the officers acted in a coercive manner or spoke forcefully to Appellant. See Commonwealth v. Collins, 950 A.2d 1041, 1047
(Pa.Super. 2008).

Once the officers approach the vehicle, they found an empty gun holster on the floor. Both the driver and Appellant were
asked if they had weapons on them, which they denied. Both men consented to a weapons pat down and the driver consent-
ed to a search of the vehicle. A gun was recovered from under the passenger seat, where Appellant had been observed by the
officers.

Appellant alleges he has a reasonable expectation of privacy as a passenger in the vehicle. Commonwealth v. Viall, 890 A.2d
419, 423 (Pa.Super. 2005), addressed this issue:

Much as a visitor would not have a legitimate privacy interest in the entire area of another’s home absent cir-
cumstances indicating otherwise, an ordinary passenger in an automobile does not by his mere presence have a
legitimate expectation of privacy in the entire passenger compartment of that vehicle. While passengers in an
automobile may maintain a reasonable expectation of privacy in the contents of luggage placed inside an auto-
mobile, it would be unreasonable to maintain a subjective expectation of privacy in locations of common access
to all occupants.

*          *          *

Much like a co-inhabitant of a home assumes the risk that one of the residents may permit the common area to be
searched, Appellant, as a co-occupant of the automobile, assumed the risk that the driver would permit the common
areas of the car to be searched. Where joint access or control exists, there can be no reasonable or legitimate expec-
tation of privacy.

Commonwealth v. Viall, 890 A.2d 419, 423 (Pa.Super. 2005) (citations omitted).
Appellant next challenges the sufficiency of the evidence in various regards. The test for reviewing the sufficiency of the evi-

dence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing
all proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of
the crime to have been established beyond a reasonable doubt…. This standard is equally applicable to cases
where the evidence is circumstantial rather than direct so long as the combination of the evidence links the
accused to the crime beyond a reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 ( Pa. 1988)
(citations omitted).

Com. v. Torres, 617 A.2d 812, 813 (Pa.Super. 1992).
Appellant alleges that the evidence was insufficient to establish that Appellant possessed a firearm. The statute defines the

crime of Persons not to Possess as:

A person is guilty of persons not to possess if that person who has been convicted of an offense enumerated in subsec-
tion (b), within or without this Commonwealth, regardless of the length of sentence or whose conduct meets the cri-
teria in subsection (c) shall not possess, use, control, sell, transfer, or manufacture or obtain a license to possess, use,
control, sell, transfer, or manufacture a firearm in this commonwealth.

18 Pa. C.S.A. § 6105.

Appellant alleges that the Commonwealth failed to prove that Appellant possessed the gun. The doctrine of constructive pos-
session applies here.

Constructive possession may be found in one or more actor where the item in issue is in an area of joint control and
equal access. An intent to maintain a conscious dominion may be inferred from the totality of the circumstances...
[and], circumstantial evidence may be used to establish a defendant’s possession of drugs or contraband.

Commonwealth v. Valetta, 613 A.2d 548, 550 (1992).

Nowak observed Appellant reach toward the floor under his seat, the area in which Nowak discovered a Smith & Wesson
revolver. When the officer indicated that he had recovered the gun, Appellant ran. Once at the station, Appellant admitted that he
had traded drugs in exchange for the gun and that he was in the Strip District that night in order to sell the gun. These facts sup-
port the jury’s conclusion that Appellant possessed the gun.

Appellant also asserts that the evidence was insufficient to prove beyond a reasonable doubt that Appellant knew or should have
known the firearm was stolen.
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A person is guilty of theft if he intentionally receives, retains, or disposes or movable property of another knowing that
it has been stolen, or believing that it has probably been stolen, unless the property is received, retained, or disposed
with intent to restore it to the owner. As used in this section the word “receiving” means acquiring possession, control
or title, or lending on the security of the property.

18 Pa. C.S.A. § 3925.

Appellant told police officers that he had traded drugs for the gun. Appellant also admitted to police that he did not bother to
ask whether or not the gun had been stolen. Appellant did not have a license or permit to carry the firearm. Further, Appellant stip-
ulated that he was a person who was ineligible to possess a firearm. Therefore, he could not have legally obtained a gun. Appellant
also stipulated that the owner of the gun would testify that the gun was stolen from him. Appellant acquired the gun illegally, with-
out documentation of the transaction. Given these facts, the jury could reasonably conclude that Appellant knew or should have
known the gun to be stolen.

Appellant also asserts that the Commonwealth failed to prove beyond a reasonable doubt that Appellant was in custody for the
charge of Escape. Escape is defined as follows:

A person commits an offense if he unlawfully removes himself from official detention or fails to return to official
detention following temporary leave granted for a specific purpose or limited period. Official detention is defined to
mean arrest, detention in any facility for custody of persons under charge or conviction of crime or alleged or found
to be delinquent, detention for extradition or deportation, or any other detention for law enforcement purposes.

18 Pa. C.S.A. § 5121.

Official detention occurs when a defendant’s liberty was restrained so that no reasonable person could believe he was
free to leave under the circumstances.

Commonwealth v. Santana, 959 A.2d 450, 452 (Pa. Super. 2008).

Any determination as to whether a seizure occurred is based upon the totality of the circumstances and whether a reasonable
person would have believed he or she was free to leave. Ibid. Ficorilli testified that immediately after Nowak discovered the
weapon, Ficorilli told Appellant that he was under arrest and grabbed the sleeve of Appellant’s shirt. Nowak testified that after
Appellant began to run from the officers, he ordered Appellant to stop and advised him that he was under arrest. A seizure of
Appellant occurred when Ficorilli informed Appellant he was under arrest and grabbed the sleeve of Appellant’s shirt.

When police have restrained the liberty of a person by show of authority or physical force we conclude that a seizure
has occurred. An evaluation as to whether a seizure has occurred must be viewed in light of all the circumstances and
whether a reasonable person would have believed that he or she was free to leave.

Commonwealth v. Stewart, 648 A.2d 797, 798 (Pa. Super. 1994).

Under the circumstances in the instant case, a reasonable person would not have believed that he or she was free to leave. A
reasonable person who hears a uniformed officer, while conducting a vehicle search, yell “Gun!” and who has another officer grab
the sleeve of his shirt and tell him that he is under arrest, would not reasonably believe that he was free to leave. Furthermore,
Appellant’s flight and concealment in a dumpster belie his contention that he was unaware he was under arrest.

Next, Appellant contends this Court erred in allowing the admission of the crack cocaine, the powder cocaine, and the digital
scale found in the vehicle. Admission of evidence is within the sound discretion of the trial court and will be reversed only upon a
showing that the trial court clearly abused its discretion. Commonwealth v. Drumheller, 808 A.2d 893, 904 (2002).

Appellant claims the narcotics and scale were not relevant to any charge pending. The standard for relevance is defined at Pa.
R.E. 401:

Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be without the evidence. Whether evi-
dence has a tendency to make a given fact at issue more or less probable is to be determined by the court in light of
reason, experience, scientific principles, and the testimony offered in the case.

Pa. R.E. 401.

Although the paraphernalia and possession of cocaine charges were withdrawn, admission of the evidence substantiates the
statements by Nowak that Appellant was selling drugs and Appellant’s statement that he had traded drugs for the gun and was in
the Strip District to sell drugs, and bolsters the credibility of Nowak as a witness. The jury must determine the credibility of wit-
nesses and evidence which enhances or decreases the credibility of the witness is important for the jury to consider. Therefore,
the Court did not abuse its discretion by allowing into evidence a digital scale and cocaine found in the vehicle and under these
circumstances the probative value of so doing outweighs the prejudicial effect.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa C.S.A. § 6105, 18 Pa C.S.A. § 3925, 18 Pa C.S.A § 6106, 35 P.S. § 780-113, 18 Pa C.S.A. § 5104, 35 P.S. § 780- 113, respectively.
2 Appellant received no further penalty on the remainder of the counts.
2 This Court held a hearing on March 18, 2010 on the Motion to Withdraw and determined that the underlying claims lack arguable
merit.
3 Appellant does not appear to argue to the contrary on this point, but if Appellant wanted to pursue such a claim, the more appro-
priate forum would be a Post-conviction Relief Act petition.
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Commonwealth of Pennsylvania v.
Darrell Bray

Criminal Appeal—Sufficiency—Use of Deadly Weapon—Intent

No. CC 200815503. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 23, 2011.

OPINION
On March 11, 2011, following a bench trial, this Court found Appellant guilty of Aggravated Assault with a Deadly Weapon,

Person not to Possess a Firearm, Carrying a Firearm without a License, Endangering the Welfare of Children, Terroristic Threats,
Recklessly Endangering Another Person, Disorderly Conduct, Criminal Mischief, and Simple Assault.1 This Court sentenced
Appellant to 50 to 100 months incarceration on the Aggravated Assault count and a consecutive sentence of 60 to 120 months incar-
ceration on the Persons not to Possess a Firearm count with no further penalty imposed on the remaining counts. On April 8, 2011,
Appellant filed a Notice of Appeal. This Court ordered Appellant on April 12, 2011 to file a Concise Statement of Errors Complained
of on Appeal. On July 6, 2011, Appellant filed a Concise Statement of Errors Complained of on Appeal.

MATTER COMPLAINED OF ON APPEAL

Appellant asserts the following claim on appeal:

The evidence was insufficient to support Mr. Bray’s conviction for Aggravated Assault. The evidence failed to prove
that Mr. Bray used a deadly weapon to intentionally or knowingly cause bodily injury to anyone present during the alter-
cation. The evidence also failed to prove that Mr. Bray acted with specific intent to cause bodily injury, and therefore, was
insufficient to prove that Mr. Bray attempted to cause bodily injury with a deadly weapon.

Concise Statement of Errors Complained of on Appeal, p. 3.

HISTORY OF THE CASE
The testimony of this case is summarized as follows. Charlene Dasta, mother of three children to Appellant, testified that on the

evening of September 9, 2008, Appellant came to her home to repair her vehicle. (TT 19-20) When Appellant arrived at the house,
he went upstairs and listened to the voicemail on Dasta’s phone. (TT 21)

Hope Wells, daughter of Charlene Dasta but unrelated to Appellant, testified that approximately five minutes after Appellant
went upstairs, Dasta sent Wells upstairs to see what Appellant was doing. (TT 30) Wells observed Appellant loading a black
revolver with a brown handle and a long barrel. (TT 30-31) Dasta also went upstairs and observed Appellant loading a gun. (TT
25)

Appellant returned downstairs approximately two minutes later and began threatening Dasta. (TT 22) Appellant claimed that
he heard a man’s voice on the voicemail and, as a result of hearing the voicemail message, he indicated that he was going to kill
Dasta and her male friend. Ibid. Appellant ripped wires out of her television. Ibid. Dasta pushed him away from the television and
the two argued. Ibid. Appellant reached underneath his shirt towards what appeared to Dasta to be a weapon. (TT 23) Dasta could
make out the shape of the gun underneath Appellant’s shirt. (TT 26) While Wells pushed Appellant away from Dasta and out the
front door, Dasta ran out of the house. (TT 24, 33) Wells called 911.

Officer James Caterino responded to the 911 call with Officers Nyapas, Stolar and Abbott, as did members of the Violent Crimes
Task Force, Thomas Gault and Bill Purfoy. (TT 44-45) Caterino testified that Dasta and Wells were on the scene when Caterino
arrived at Dasta’s residence. (TT 45) Appellant was found at Dasta’s father’s house, in the same neighborhood where Dasta and
Wells live. (TT 46) When Appellant was taken into custody, he did not have a firearm in his possession. (TT 46-47) A weapon match-
ing the description given by Wells was found between Dasta’s house and the house of her parents. (TT 47) Specifically, the weapon
was located at the top of stairs in a bush approximately five apartment units from Dasta’s apartment. Ibid. After the gun was recov-
ered, Wells identified the gun as the one she had observed in the apartment earlier that day. (TT 50)

DISCUSSION
Appellant argues that the evidence was insufficient to support the conviction for Aggravated Assault. Appellant claims the evi-

dence failed to prove that Appellant used a deadly weapon to intentionally or knowingly cause bodily injury to anyone present dur-
ing the altercation. Appellant claims the evidence fails to prove that Appellant acted with specific intent to cause bodily injury and,
therefore, was insufficient to prove that Appellant attempted to cause bodily injury with a deadly weapon. The test in determining
if the evidence is sufficient to sustain a criminal conviction is as follows:

[W]hether accepting as true all of the evidence of the Commonwealth, and all reasonable inferences arising therefrom,
upon which the jury could properly have reached its verdict, was it sufficient in law to prove beyond a reasonable doubt
that the appellant was guilty of the crime of which he stands convicted.

Commonwealth v. Burton, 301 A.2d 599, 600 (Pa. 1973).
A person is guilty of Aggravated Assault if he attempts to cause or intentionally or knowingly causes injury to another with a

deadly weapon. 18 Pa. C.S.A. § 2702 (a) (4). To convict Appellant of this offense, the Commonwealth must first establish that
Appellant possessed a deadly weapon. Dasta and Wells observed Appellant loading a revolver in the upstairs bedroom of Dasta’s
residence. Dasta testified that Appellant aimed the gun at Dasta from underneath Appellant’s shirt. Dasta testified that she could
make out the shape of the gun underneath Appellant’s shirt. Wells identified the discarded revolver, found five units from Dasta’s
apartment, as the weapon she observed Appellant loading moments before the confrontation leading to those charges. The gun was
found by police officers between Dasta’s apartment and her parent’s residence, where police found Appellant. These facts would
allow a reasonable fact finder to conclude that Appellant possessed a deadly weapon.

Appellant claims the evidence fails to prove that Appellant acted with specific intent to cause bodily injury and, therefore, was
insufficient to prove that Appellant attempted to cause bodily injury with a deadly weapon. Intent to cause serious bodily harm
may be shown by circumstances surrounding the incident. Commonwealth v. Caterino, 678 A.2d 389, 391 (Pa.Super. 1996) (Intent
to cause serious bodily injury found when Defendant knocked victim down and struck him with beer bottle.) See Commonwealth
v. Matthews, 870 A.2d 924 (Pa.Super. 2005) (Intent found when Defendant aimed a gun at the victim, threatened to kill him, but did
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not fire the weapon despite the opportunity to do so.) See also Commonwealth v. Alexander, 383 A2d, 887 (Pa. 1978) (Intent found
when Defendant walked up to victim and struck him once, knocking him to the ground); Commonwealth v. Thomas, 546 A.2d 116,
118 (Pa.Super. 1988) (Intent found when Defendant put hand in pocket and simulated possession of a weapon); Commonwealth v.
Hurd, 407 A.2d 418, 420 (Pa.Super. 1979) (Intent found when Defendant threatened the victim with what he meant her to believe
to be a gun.)

When a defendant draws a weapon and threatens to use it, but is prevented from doing so by the intervention of a third party,
the specific intent to cause serious bodily injury to another has been found. Commonwealth v. Elrod, 572 A.2d 1229, 1232 (Pa.Super.
1990), appeal denied, 592 A.2d 1297 (Pa. 1990). In Elrod, the defendant drew a knife and threatened to assault his victim with it,
but a passerby intervened to prevent the attack. Ibid. In Commonwealth v. Sanders, 870 A.2d 924 (Pa.Super. 2005), the defendant
was convicted of aggravated assault after pointing a gun at a person’s head and verbally indicating his intent to shoot him, but was
prevented from doing so by the actions of a third party, who wrestled the gun away. 870 A.2d at 933. Likewise, in Commonwealth
v. Smith, 626 A.2d 614 (Pa.Super. 1993), the defendant was convicted after pointing a gun at person’s head and threatening to kill
her, but stopped his assault when a third party intervened. 626 A.2d at 620.

In the present case, Appellant was observed loading a weapon. He came downstairs angered over a voice message from anoth-
er male, made threats indicating his intent to do harm to the victim and to her presumptive paramour and then, in his rage,
destroyed the victim’s property. When the victim responded by pushing him away from her property, Appellant and the victim
argued. Appellant reached in his pants waistband for what the victim had every reason to believe was a gun2. A third party inter-
vened and pushed Appellant out of the residence while the victim ran. These facts are sufficient for a fact finder to determine that
Appellant had the requisite intent to cause the serious bodily harm needed to establish Aggravated Assault with a Deadly Weapon. 

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa. C.S.A. § 2702 (a)(4), 18 Pa. C.S.A. § 6105 (a)(1), 18 Pa. C.S.A. § 6106 (a)(1), 18 Pa. C.S.A. § 4304 (a), 18 Pa. C.S.A. § 2706 (a)
(1), 18 Pa. C.S.A. § 2705, 18 Pa. C.S.A. § 5503 (a), 18 Pa. C.S.A. § 3304 (a)(2), 18 Pa. C.S.A. § 2701(a)(3).
2 Although Appellant did not draw his weapon, he reached into his waistband where the weapon was located and stated his intent
to harm his victim. It appears that the quick intervention of a third party prevented him from drawing his weapon and carrying
out his threat. The quick action of the intervener in no way diminishes Appellant’s intent; it simply distracted Appellant and pre-
vented him from acting on it.

Commonwealth of Pennsylvania v.
Edwin Batista

Criminal Appeal—Guilty Plea—Sentencing (Discretionary Aspects)—Consecutive Sentences

No. CC 201003563, 201003495. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—August 4, 2011.

OPINION
The defendant, Edwin Batista, was charged at CC201003563 and at CC201003495 with one (1) count each of Terroristic Threats,

18 Pa.C.S. §2706(a)(1); with the charges stemming from separate instances in which the defendant made threats against the cur-
rent Assistant Police Chief Thomas Greene of the McKeesport Police Department (Lieutenant Greene at the time of the incidents).
On July 21, 2010, defendant pled guilty at CC201003495 and CC201003563 and was sentenced to 1-5 years imprisonment at each
case to be served consecutively. The Public Defender filed post-sentence motions on behalf of defendant, which were denied by
operation of law on April 13, 2011, pursuant to Pa.R.Crim.P. § 720(B)(3)(b).

Defendant filed this timely appeal, claiming errors stemming from his conviction and sentencing. In his Statement of Errors,
the defendant raised several issues, stating:

The sentences, which are above the aggravated range of the guidelines, are unreasonable and excessive, both by them-
selves and running consecutively, and are not based on factors listed in the Sentencing Code, including the circum-
stances of the offense, specifically, that it arose out of a custody dispute in which the police interjected themselves based
on a personal relationship with the mother of the defendant’s child, the defendant’s background, specifically, that he was
a successful businessman, the fact that he suffers from mental illness, the fact that he pleaded guilty, and his potential
for rehabilitation and/or successful treatment.

Firstly, defendant claims that the sentences by themselves are unreasonable and excessive. Prior to sentencing, a trial court
will often look at the sentencing guidelines and basic sentencing matrix of 204 Pa. Code § 303.16. The standard sentencing range
for each Count is 6-16 months, with the aggravated range being 19 months. The minimum sentenced imposed on each Count was
within the standard range for that offense. It is therefore up to the defendant to demonstrate that his case merits review by the
Superior Court under 42 Pa.C.S. § 9781(c)(2), in which he would need to show that, “the application of the guidelines [was] clear-
ly unreasonable.”

In his Statement of Errors on Appeal, defendant makes no such showing that his sentence, falling within the guidelines, was
unreasonably applied by the trial court. “Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sen-
tence will not be disturbed on appeal absent a manifest abuse of discretion ... the appellant must establish, by reference to the
record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or
ill will, or arrived at a manifestly unreasonable decision.” Com. v. Anderson, 830 A.2d 1013, 1018 (Pa. Super. 2003).



page 444 volume 159  no.  23

Additionally, the appellate courts have held that a trial court’s decision should not be overruled when the court was informed
by a pre-sentence report, detailing an evaluation of the offender’s psyche and prior criminal history, among other things. “Having
been fully informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed. This is particularly true,
we repeat, in those circumstances where it can be demonstrated that the judge had any degree of awareness of the sentencing con-
siderations, and there we will presume also that the weighing process took place in a meaningful fashion. It would be foolish,
indeed, to take the position that if a court is in possession of the facts, it will fail to apply them to the case at hand.” Com. v. Devers,
546 A.2d 12, 18 (Pa. 1988). Therefore, based on the testimony given and the facts articulated in the pre-sentence report, the trial
court did not abuse its discretion, nor acted unreasonably, in sentencing defendant to a minimum sentence within the standard
range of the Pennsylvania Sentencing Guidelines for each Count.

Secondly, defendant takes issue with the fact that the sentences were set to run consecutively rather than concurrently. The
Sentencing Guidelines are listed under 42 Pa.C.S. § 9721 (a), which reads:

General rule.—In determining the sentence to be imposed the court shall, except as provided in subsection (a.1), consid-
er and select one or more of the following alternatives, and may impose them consecutively or concurrently:

(1) An order of probation.

(2) A determination of guilt without further penalty.

(3) Partial confinement.

(4) Total confinement.

(5) A fine.

(6) County intermediate punishment.

(7) State intermediate punishment.

The Superior Court has long given much deference to the trial court in the judgments it imposes. “To the extent that [Appellant]
complains that his sentence [on multiple counts] were imposed consecutively rather than concurrently, Appellant fails to raise a
substantial question. Long standing precedent of this court recognizes that 42 Pa.C.S.A. section 9721 affords the sentencing court
discretion to impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences
already imposed.” Com. v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005).

Consecutive sentences are only found to be unreasonable if the aggregate total sentence appears to be facially excessive in eval-
uating the criminal conduct of the specific case at hand. Com. v. Mastromarino, 2 A.3d 581, 587 (Pa. Super. 2010). “[T]he key to
resolving the preliminary substantial question inquiry is whether the decision to sentence consecutively raises the aggregate sen-
tence to, what appears upon its face to be, an excessive level in light of the criminal conduct at issue in the case.” Com. v. Gonzales-
Dejusus, 994 A.2d 594, 598-9 (Pa. Super. 2010). Previously, this court has held that consecutive sentences were not unreasonable
when the defendant was involved in multiple crimes occurring over a span of days. See Commonwealth v. Jones, 942 A.2d 903 (Pa.
Super. 2008) (holding that a defendant involved in multiple property and violent crimes on separate days could be sentenced to
aggregate consecutive sentences). See also Com. v. Mastromarino, 2 A.3d 581 (Pa. Super. 2010) (finding that a sentence of twenty-
five to fifty-eight years aggregate on fourteen counts was reasonable given the nature of the crimes over a period of time).

In looking at the facts of this case, it does not appear that the consecutive sentences raised the aggregate total sentence to a
point where it would be considered unreasonable or excessive. After his original threat against Lieutenant Greene, defendant con-
tinued to threaten the officer and his family while the police executed a search warrant on the original threat. “He explained to
officers what happened and stated, ‘Yeah, I did that. I said I was going to kill him and I meant it. I killed before and I’ll do it again.’
He also stated, ‘I ain’t takin’ no shit from no black motherfucker. He’s lucky he’s still alive... he’s lucky to still be breathing.’”
(Presentence Report, hereinafter known as “PR”, page 2). Given the nature of defendant’s continued threats and lack of remorse,
combined with the facts listed in the Presentence Report, the trial court saw no reason to run the sentences concurrently and felt
that consecutive sentences were appropriate. As such, the defendant’s claims in this regard have no merit.

Lastly, the defendant claims that his sentence was not based on the factors listed in the Sentencing Code, and he lists specific mit-
igating factors in an attempt to indicate that the sentence was excessive. Although these mitigating factors were considered by the
trial court in effecting its judgment, the court also heard a number of aggravating factors in relation to the defendant’s history. As
previously stated in Commonwealth v. Devers, 546 A.2d 12 (Pa. 1988), the trial court must consider the particular circumstances of
the offense and the character of the defendant prior to sentencing. “Where pre-sentence reports exist, we shall continue to presume
that the sentencing judge was aware of relevant information regarding the defendant’s character and weighed those considerations
along with mitigating statutory factors. A pre-sentence report constitutes the record and speaks for itself.” Com. v. Devers, 546 A.2d
12, 18 (Pa. 1988).

In looking at the Presentence Report, it is clear that the trial court balanced the mitigating factors with the aggravating factors
associated with defendant’s past conduct. Defendant has a prior history with substance abuse and has bipolar issues, but does not
regularly take medication for this condition. (PR, pages 3-4). Defendant’s ex-wife has filed a number of PFA (Protection from
Abuse) orders against him, and the court ordered that the couple’s son was to be exchanged at the McKeesport Police Station (PR,
page 6). Defendant also has a long list of past convictions, ranging from Criminal Use of a Firearm and Robbery to Armed Bank
Robbery and Manufacture of a Controlled Substance, and violated his parole on at least one occasion. (PR, pages 3-4).
Furthermore, the defendant has continued to make threats against Assistant Chief Greene even after the original incidents.
Detective Miller testified that the defendant, “bent down and said to the chief, he said, I’m still the man, n*****. That’s how sorry
he is for his action. He continues to tell people in the jail that I have interviewed that he’s going to get out of the jail and kill the
chief and his family.” (Continued Sentencing Hearing Transcript, hereinafter known as “CST”, page 12). The trial court listed
many of these factors in its sentencing of the defendant:

“I have reviewed the pre-sentence investigation report. I have listened to the testimony. I have made my assessments of
credibility. Additionally, Mr. Batista, it is this court’s impression that you demonstrate no respect for authority. You were
previously sentenced on at least two occasions before. You violated parole. You had sentences of 18 to 54 months but you
violated. You were re-sentenced. ... this court’s impression is you are not a good subject for supervision due to your dis-
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regard for authority. You’ve demonstrated a pattern of crime throughout the late ‘80s, the late ‘90s, and now to the two
thousands. It doesn’t appear that it is going to stop. It is apparent to this court you will say and do anything to get your
way, especially dealing with volatile issues as the one that was the basis of these charged. Also, you had convictions, I
believe – let’s review it here – which included a violation of the Firearms Act, Robbery.” (Sentencing Hearing Transcript,
hereinafter known as “ST”, pages 14-5).

“[W]e [previously] specified that when imposing a sentence, the trial court must consider various factors, including ‘the pro-
tection of the public, gravity of offense in relation to impact on victim and community, and rehabilitative needs of defendant,’ and
that the sentencing court must impose a sentence that is appropriate in light of the individualized facts of the underlying incident.”
Com. v. Hanson, 856 A.2d 1254, 1259 (Pa. Super. 2004) (citing Com. v. Walls, 846 A.2d 152 (Pa. Super. 2004). Based upon the defen-
dant’s prior violent criminal history, his lack of respect for the court, and the continued nature of his threats, the trial court sen-
tenced defendant within the standard range, indicating that some weight was given to those mitigating factors listed by defendant
in his Statement of Errors on Appeal.

This court weighed all the applicable factors in reaching its judgment and as a result the defendant’s claims in this regard are
baseless and without merit.

August 4, 2011

Commonwealth of Pennsylvania v.
Tyree Allen

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Robbery—Jury Instruction

No. CC 200800189. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—August 10, 2011.

OPINION
The defendant was charged at CC200800189 at Count 1 with Robbery-Inflict Serious Bodily Injury [18 Pa.C.S.A. §3701(A)(1)];

Count 2 (withdrawn) with Possession of Firearm Prohibited [18 Pa.C.S.A. §6105(A)(1)]; Count 3 with Firearms Not to be Carried
Without License [18 Pa.C.S.A. §6106(A)(1)]; Count 4 with Recklessly Endangering Another Person [18 Pa.C.S.A. §2705]; and Count
5 with Criminal Conspiracy [18 Pa.C.S.A. §903(A)(1) arising from an incident that occurred on October 6, 2007. Defendant was rep-
resented by Attorney Shirley Novak and the case was tried before a jury on November 9-10, 2010. Defendant was found Guilty of
Counts 1, 4, and 5, and Not Guilty of Count 3. At the end of the jury trial, a pre-sentence report was ordered. The matter proceed-
ed to sentencing on February 9, 2011, at which time the defendant was sentenced to 90 months to 20 years incarceration at Count
1 and a consecutive 78 months to 20 years incarceration at Count 5, with credit for time served.

On February 17, 2011, the defendant filed post-sentence motions pursuant to Rule 720 of the Pennsylvania Rules of Criminal
Procedure, which were denied by this Court on May 31, 2011. This timely appeal followed.

In his Concise Statement of Errors Complained of on Appeal, defendant raises six claims of error (a – f), which will be addressed
seriatim.

In the first and second matters raised, the defendant claims that the evidence presented at trial was insufficient to prove the
elements of Robbery and Criminal Conspiracy beyond a reasonable doubt.

The Superior Court has stated when reviewing a challenge to the sufficiency of the evidence, the standard to apply is “whether
viewing all the evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable
the fact-finder to find every element of the crime beyond a reasonable doubt.” Commonwealth v. Abed, 989 A.2d 23 (Pa. Super.
2010) (citing Commonwealth v. Hutchinson, 947 A.2d 800 (Pa. Super. 2008)).

Furthermore, it is axiomatic that appellate courts must defer to the credibility determinations of the trial court as fact finder,
as the trial judge observes the witnesses’ demeanor first-hand. Commonwealth v. McCracken, 659 A.2d 541, 549 (Pa. 1995).

In pertinent part, the offenses are defined as follows:

18 Pa.C.S.A. § 3701. Robbery

(a) Offense defined.—

(1) A person is guilty of robbery if, in the course of committing a theft, he:

.  .  .

(iv) inflicts bodily injury upon another or threatens another with or intentionally puts him in fear of immediate bodily
injury;

18 Pa.C.S.A. § 903. Criminal Conspiracy

(a) Offense defined.—A person is guilty of conspiracy with another person or persons to commit a crime if with the intent
of promoting or facilitating its commission he:

(1) agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes
such crime or an attempt or solicitation to commit such crime; or

(2) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicita-
tion to commit such crime.

At trial, Eugene Jackson credibly testified that immediately after the defendant and Lamont Frazier entered his vehicle,
Frazier “threw his left arm around [Eugene’s] neck” and “put a gun to [his] head” and told him to drive. (Jury Trial
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Transcript, hereinafter “TT”, p. 32). Mr. Jackson further credibly testified that the defendant also “drew a gun from his
waist” and then instructed Mr. Jackson several times to drive off. (TT, pp. 32-33). Mr. Jackson credibly testified that after
yelling for help to the defendant’s cousin, Lolita Irvin, she walked up to the car and “reached in and went straight in [his]
pocket while his hands [were] up and [he] was in the choke hold”. (TT, pp. 35-36). Mr. Jackson also credibly testified that
after the defendant and Ms. Irvin had all of the money and drugs from his pockets, the defendant smacked him in the mouth
with the gun and told him to shut up and that the defendant exited the car to examine the contents of the wallet with Ms.
Irvin. (TT, pp. 36-37).

Based upon the credibility assessments made at the time of trial, this evidence is sufficient to support the defendant’s convic-
tion on the above-referenced offenses.

In the third matter raised, the defendant claims that the verdict in this case was against the weight of the evidence. Based upon
the credibility assessments and evidence presented in this case (as discussed with regard to the first two claims raised by the
defendant), this claim lacks merit.

In the fourth matter raised, the defendant claims that the length of the sentence imposed, 14 years (168 months) to 40 years,
was excessive and an abuse of this court’s discretion.

“In order to constitute an abuse of discretion, a sentence must either exceed the statutory limits or be manifestly excessive.”
Commonwealth v. Rooney, 442 A.2d 773, 774 (Pa. Super. 1982).

Since this court determined that the defendant used a deadly weapon during the commission of Counts 1 and 5, the defendant
was sentenced pursuant to the Deadly Weapon Enhanced/Used Matrix of 204 Pa. Code §303.18. Under the DWE/Used Matrix, the
standard sentence for Count 1 (Robbery – Inflict Serious Bodily Injury) is 78-90 months, and the defendant was sentenced to 90
months, with up to twenty years of incarceration. In addition, the standard sentence for Count 5 (Criminal Conspiracy) is 66-78
months, and the defendant was sentenced to 78 months, with up to twenty years of incarceration. As such, the minimum sentences
imposed were within the statutory limits for the offenses.

In the present case, this court did not deviate from the guidelines so the only question to be reviewed is if the sentence was man-
ifestly excessive. Based upon this court’s evaluation of the pre-sentence report, the nature of the crimes, defendant’s history, com-
pliance, remorse, and demeanor, the court used its discretion to sentence the defendant on each count consecutively. The sentence
imposed by this court was not manifestly excessive. As such, the defendant’s claim is without merit.

In the fifth matter raised, the defendant claims that running the sentences at Count 1 and Count 5 consecutive to each other is
excessive and an abuse of this court’s discretion.

“Generally speaking, the court’s exercise of discretion in imposing consecutive as opposed to concurrent sentences is not
viewed as raising a substantial question that would allow the granting of allowance of appeal.” Commonwealth v. Gonzalez-
Delusus, 994 A. 2d 594 (Pa. Super. 2010) citing Commonwealth v. Marts, 889 A.2d 608 (Pa.Super.2005). [T]he key to resolving the
preliminary substantial question inquiry is whether the decision to sentence consecutively raises the aggregate sentence to, what
appears upon its face to be, an excessive level in light of the criminal conduct at issue in the case. Id.

If a sentence is within the statutory guidelines, a substantial question can be raised as to excessiveness only if the sentence is
“so manifestly excessive as to constitute too severe a punishment.” Commonwealth v. Mouzon, 812 A.2d 617 (Pa. 2002). Similarly,
a substantial question is generally not presented by challenges to consecutive sentences or by claims that the trial court improp-
erly discounted mitigating factors. Commonwealth v. Johnson, 873 A.2d 704 (Pa. Super. 2005); Commonwealth v. Lopez, 627 A.2d
1229 (Pa. Super. 1993). Given these standards, defendant’s claim fails to raise a substantial question for review.

However, if the Appellate Court finds a substantial question has been raised, the standard for review is well settled. In deter-
mining whether a sentence is manifestly excessive, the Appellate Court must give great weight to the sentencing court’s discre-
tion, as he or she is in the best position to measure factors such as the nature of the crime, the defendant’s character, and the defen-
dant’s display of remorse, defiance, or indifference. Commonwealth v. Ellis, 700 A.2d 948, 958 (Pa.Super.1997).

As explained previously concerning the fourth issue on appeal, the sentence imposed by this court was not manifestly exces-
sive. As such, the defendant’s claim is without merit.

In the sixth and final matter raised, the defendant claims that this court erred in instructing the jury on consciousness of guilt,
where the defendant fled from the scene not as an indication of guilt, but out of fear for his life.

“When reviewing a challenge to part of a jury instruction, [the appellate court] must review the jury charge as a whole to
determine if it is fair and complete. A trial court has wide discretion in phrasing its jury instructions, and can choose its own
words as long as the law is clearly, adequately, and accurately presented to the jury for its consideration. The trial court commits
an abuse of discretion only when there is an inaccurate statement of the law.” Commonwealth v. Jones, 954 A.2d 1194, 1198 (Pa.
Super. 2008).

In pertinent part, the instructions given were as follows:

“There was evidence, including the testimony of Tyree Allen, that tended to show that the defendant fled from the
scene. The credibility, weight and effect of this evidence is for you to decide. Generally speaking, when a crime has
been committed and a person thinks he or she is or may be accused of committing it and he or she flees or conceals
him or herself, such flight or concealment is a circumstance tending to prove the person is conscious of guilt. Such
flight or concealment does not necessarily show consciousness of guilt in every case. A person may flee or hide for
some other motive and may do so even though innocent. Whether the evidence of flight or concealment in this case
should be looked at as tending to prove guilt depends upon the facts and circumstances of this case and especially
upon motives that may have prompted the flight or concealment. You may not find the defendant guilty solely on the
basis of evidence of flight or concealment.”

TT, pp. 151-52.

The law regarding Flight, Concealment, and Consciousness of Guilt is well established in Pennsylvania. According to the
Supreme Court of Pennsylvania, “[w]hen a person commits a crime, knows that he is wanted therefore, and flees or conceals him-
self, such conduct is evidence of consciousness of guilt, and may form the basis in connection with other proof from which guilt
may be inferred.” Commonwealth v. Coyle, 203 A.2d 782, 789 (Pa. 1964).

Because the jury instructions accurately stated the law, this claim lacks merit.

August 10, 2011
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Commonwealth of Pennsylvania v.
Jacquay Eugene Taylor

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to File Pre-trial Motion—Failure to Withdraw Guilty Plea

No. CC 200914750. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—August 9, 2011.

OPINION
This is an appeal from this Court’s denial of defendant’s petition filed pursuant to the Post-Conviction Relief Act. Defendant

claims that his trial counsel was ineffective for failing to file a pretrial motion seeking to suppress evidence by attacking the valid-
ity of the search warrant filed in this case. He also claims his guilty plea was invalid, unknowing and unintelligent because prior
counsel did not discuss with him the advisability of attacking the validity of the search warrant. Finally, the defendant claims that
trial counsel was ineffective for failing to seek the withdrawal of defendant’s guilty plea because trial counsel failed to file a motion
attacking the search warrant on the basis that probable cause in that warrant was based on a confidential informant that the
Commonwealth refused to present.

During the pretrial portion of this case, trial counsel filed an Omnibus Pretrial Motion seeking disclosure of a confidential
informant who provided information that was used in a search warrant that was executed at the defendant’s residence. In that
motion, the defendant also requested that all evidence seized pursuant to the search warrant be suppressed because the defendant
had been illegally interrogated. This Court convened a hearing on the defendant’s motion to produce the confidential informant.
Trial counsel’s only reason for seeking disclosure of the confidential informant was because he feared that the Commonwealth
would attempt to admit evidence concerning the defendant’s involvement in undercover drug buys with the confidential inform-
ant and admit evidence obtained from the confidential informant about the defendant. Trial counsel was concerned that the defen-
dant would be deprived of his Sixth Amendment right to confront the confidential informant about the undercover transactions. At
the hearing, no evidence was introduced. Rather, the Commonwealth agreed that it would not elicit any evidence concerning the
confidential informant’s involvement in narcotics transactions with the defendant and would not use any information provided by
the confidential informant about the defendant in its case in chief. Both this Court and trial counsel accepted the government’s rep-
resentation and this Court denied the defendant’s request to disclose the confidential informant on the basis that the reasons prof-
fered by the trial counsel for disclosure of the confidential informant no longer existed. This Court deferred a hearing on the
motion to suppress until the date of trial.

On June 24, 2010, the defendant appeared before this Court to plead guilty pursuant to a negotiated plea agreement. The
defendant agreed to plead guilty to one count of being a person not to possess a firearm, one count of possession of crack cocaine
with the intent to deliver it, one count of possession of crack cocaine, one count of possession of drug paraphernalia and one
count of receiving stolen property. Had the defendant been convicted of the charged offenses after trial, he would have been
facing a five-year mandatory prison sentence on the charge of possession with intent to deliver and a separate five-year manda-
tory prison sentence because of the close proximity of the firearm to the crack cocaine. However, the Commonwealth and the
defendant both agreed that the appropriate disposition of this case was a state prison sentence of not less than three years nor
more than six years.

Immediately prior to beginning the proceeding during which the defendant entered his guilty plea, the Court was given a ten-
page document entitled, “Guilty Plea, Explanation of Defendant’s Rights.” The Court addressed the defendant as to that document
and the defendant indicated that he read each question, answered each question and signed the document. Defendant further indi-
cated that he understood what he had read. The Court addressed the defendant directly concerning the charges, discussing maxi-
mum penalties and potential minimum mandatory sentences as to specific charges. The defendant indicated he understood the
potential penalties of each charge. The defendant also indicated that he had spoken with his attorney about all the charges and any
defenses he might have to them.

The document entitled “Guilty Plea, Explanation of Defendant’s Rights” is part of the record of this case. It bears the defen-
dant’s hand-written initials at the bottom of each page and his signature at the bottom of page nine. Question #25 indicates as fol-
lows: By pleading guilty, you give up the right not only to file pretrial motions, but also you abandon or give up any pretrial motions
already filed and not yet decided and pretrial motions in which decisions were already made. Do you fully understand this?
Defendant checked, “yes” in answering this question. Additionally, the pretrial motion to suppress was marked, “Withdrawn,” and
signed by both the defendant and his attorney.

The Court accepted the plea agreement, sentencing the defendant to a period of incarceration of not less than three nor more
than six years at Count One. The defendant was also sentenced to a period of ten years probation. Over the objection of the
Commonwealth, the Court delayed the onset of the defendant’s prison term for 33 days, giving the defendant a report date of July
27, 2010. The defendant did show up on that date to begin his sentence.

It is well established that counsel is presumed effective and the defendant bears the burden of proving ineffectiveness.
Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). To overcome this presumption, Appellant must satisfy a three-
pronged test and demonstrate that: (1) the underlying substantive claim has arguable merit; (2) counsel whose effectiveness is
being challenged did not have a reasonable basis for his or her actions or failure to act; and (3) the petitioner suffered prejudice
as a result of counsel’s deficient performance. Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203, 213 (Pa. 2001). A claim of inef-
fectiveness will be denied if the petitioner’s evidence fails to meet any of these prongs. Id. at 221-222.

Counsel is presumed effective and Appellant has the burden to prove otherwise. Commonwealth v. Marshall, 534 Pa. 488, 633
A.2d 1100 (Pa.Super. 1993). The threshold inquiry in a claim of ineffective assistance of counsel is whether the
issue/argument/tactic which counsel has forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit.
Commonwealth v. Ingram, 404 Pa. Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing
to assert a meritless claim. Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

Petitioner’s claim generally centers around the disclosure of the confidential informant. Although the defendant couches his
claims in terms that the Commonwealth refused to disclose the confidential informant, the trial record is clear that this Court prop-
erly denied the defendant’s motion to disclose the confidential informant. The defendant does not challenge this Court’s ruling con-
cerning the disclosure of the confidential informant.

The defendant first claims that trial counsel was ineffective for failing to file a suppression motion attacking the search war-
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rant which was based on information received from a confidential informant who the Commonwealth refused to produce to testi-
fy at trial. As set forth above, this Court properly denied the defendant’s motion to produce the confidential informant. Moreover,
had trial counsel filed such a motion to suppress it would have been denied as the affidavit of probable cause filed in support of
the search warrant contained the requisite probable cause.

Article I, Section 8 and the Fourth Amendment each require that search warrants be supported by probable cause.
Commonwealth v. Jones, 988 A.2d 644, 655 (Pa. 2010). “The linch-pin that has been developed to determine whether it is appro-
priate to issue a search warrant is the test of probable cause.” Commonwealth v. Edmunds, 526 Pa. 374, 586 A.2d 887, 899 (Pa.1991)
(quoting Commonwealth v. Miller, 513 Pa. 118, 518 A.2d 1187, 1191 (Pa. 1986)). “Probable cause exists where the facts and circum-
stances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient in themselves to war-
rant a man of reasonable caution in the belief that a search should be conducted.” Commonwealth v. Thomas, 448 Pa. 42, 292 A.2d
352, 357 (Pa. 1972).

“Before an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information
sufficient to persuade a reasonable person that probable cause exists to conduct a search”. Commonwealth v. Davis, 466 Pa. 102,
351 A.2d 643 (1976). The standard for determining whether the requisite level of probable cause exists for the issuance of a search
warrant is the “totality of circumstances” test set forth in Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983). See
Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921 (1985). Specifically,

A magistrate is to make a ‘practical, common-sense decision whether, given all the circumstances set forth in the
affidavit before him, including the ‘veracity’ and basis of knowledge’ of person supplying hearsay information,
there is a fair probability that contraband or evidence of a crime will be found in a particular place.

Commonwealth v. Jones, 542 Pa. 418, 668 A.2d 114, 117, (1995) citing Gray, 503 A.2d 925, quoting Gates, 462 U.S. at 238-39.
The information contained in an affidavit must be viewed “in a common sense, non-technical manner and deference must be

accorded to the issuing magistrate”. Jones, 668 A.2d at 117. The magistrate’s finding of probable cause must be limited to the four
corners of the affidavit. Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141, 141 (1981).

It is clear that the affidavit of probable cause filed in this case contained probable cause to search the defendant’s resi-
dence. The affidavit of probable cause contained information provided by a reliable informant that the defendant was
engaged in the sale of powder and crack cocaine. The affidavit spanned 4 pages and it noted that the Confidential Reliable
Informant (referred to therein as the “CRI”), had previously provided reliable information leading to the arrest of a fugitive.
The CRI also participated in controlled narcotics purchases for law enforcement and has provided information relevant to
multiple narcotics investigations. The affidavit contained information specifically provided by the CRI that the defendant
distributed both powder and crack cocaine in the Penn Hills Section of Allegheny County. According to the affidavit, the CRI
described the defendant’s residence. The CRI had been in the defendant’s residence on multiple occasions and observed the
defendant selling cocaine. The CRI provided law enforcement agents with the defendant’s cell phone number. The CRI also
identified two vehicles used by the defendant to facilitate the sale of cocaine. Police officers conducted surveillance of the
defendant and determined that the information supplied by the CRI was accurate. The CRI made two controlled purchases
of cocaine from the defendant at the defendant’s residence with 48 hours of the execution of the search warrant. The factu-
al representations made in the affidavit of probable cause were sufficient in themselves to warrant a person of reasonable
caution to believe that a search should be conducted of the defendant’s person and residence. Because the motion to sup-
press, if filed, would have been denied, this claim does not have merit. Trial counsel cannot be deemed ineffective for not
pursuing a meritless claim.

Defendant’s second and third claims are challenges to his guilty plea. The first challenge claims that the guilty plea was
unknowing and unintelligent because trial counsel failed to discuss the “advisability of attacking the validity of the search war-
rant” and the third challenge claims that the guilty plea should have been withdrawn because trial counsel failed to file the motion
to suppress. As set forth above, because the attack on the search warrant would not have been successful, any attempt to avoid the
guilty plea would have likewise been unsuccessful. Trial counsel cannot be deemed ineffective for not pursuing a losing strategy
on behalf of the defendant. Both of these claims fail.

Additionally, on its merits, this Court would not have permitted withdrawal of defendant’s guilty plea. In Commonwealth v.
McCauley, 2001 PA Super 301, 797 A.2d 920 (2001) the Superior Court, citing Commonwealth v. Stork, 1999 PA Super 212, 737 A.2d
789, 790-791 (Pa. Super. 1999), appeal denied, 564 Pa. 709, 764 A.2d 1068 (2000) explained that

[o]nce a defendant has entered a plea of guilty, it is presumed that he was aware of what he was doing, and the
burden of proving involuntariness is upon him. Therefore, where the record clearly demonstrates that a guilty
plea colloquy was conducted, during which it became evident that the defendant understood the nature of the
charges against him, the voluntariness of the plea is established. Determining whether a defendant understood the
connotations of his plea and its consequences requires an examination of the totality of the circumstances surround-
ing the plea.

The minimum inquiry required of a trial court must include the following six areas: (1) Does the defendant understand the
nature of the charges to which he is pleading guilty? (2) Is there a factual basis for the plea? (3) Does the defendant understand
that he has a right to trial by jury? (4) Does the defendant understand that he is presumed innocent until he is found guilty? (5) Is
the defendant aware of the permissible ranges of sentences and/or fines for the offenses charged? (6) Is the defendant aware that
the judge is not bound by the terms of any plea agreement tendered unless the judge accepts such agreement? McCauley, 797 A.2d
at 920; Commonwealth v. Young, 695 A.2d 414, 417 (Pa. Super. 1997).

This examination may be conducted by defense counsel or the attorney for the Commonwealth, as permitted by the judge. Pa.
R. Crim. P. 590. Moreover, the examination does not have to be solely oral. Nothing precludes the use of a written colloquy that is
read, completed, and signed by the defendant, made part of the record, and supplemented by some on-the-record oral examina-
tion. Commonwealth v. Moser, 921 A.2d 526, 529 (Pa.Super. 2007); see also Comment to Pa.R.Crim.P 590.

The record discloses that the defendant understood the nature of the charges to which he ultimately pled guilty and, therefore,
his guilty plea was entered knowingly and intelligently. The Court reviewed all of the charges filed against the defendant as well
as the charge to which he ultimately pled guilty. The Assistant District Attorney presented a factual basis for the guilty plea and
the defendant agreed with the presentation of the Assistant District Attorney. The defendant completed an exhaustive written
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guilty plea colloquy clearly evidencing his awareness of his pertinent constitutional and statutory rights including, but not limited
to his right to file pretrial motions, his right to a jury trial, the presumption of innocence and the fact that this Court was not bound
by the terms of the plea agreement.

As set forth above, had the defendant not pled guilty and had he been convicted as charged, the defendant would have faced
two separate five-year mandatory prison sentences. Instead, after following trial counsel’s advice, the defendant pled guilty and
received a sentence of imprisonment of not less than three years nor more than six years. Additionally, as the record reflects, the
defendant executed the lengthy written plea colloquy as well as responded to many questions posited by this Court during the
guilty plea hearing to ensure that the defendant’s guilty plea was knowing, voluntary and intelligent. The defendant withdrew his
pretrial motion to suppress at the guilty plea proceeding as part of a negotiated disposition in which the defendant avoided the pos-
sibility of receiving a minimum mandatory sentence of at least five years. The defendant’s guilty plea was knowing, voluntary and
intelligent and trial counsel’s alleged failure to discuss with the defendant or pursue a suppression motion attacking the search
warrant did nothing to compromise the validity of the guilty plea.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: August 9, 2011

Commonwealth of Pennsylvania v.
Ellen Brownlee

Criminal Appeal—Sufficiency—Waiver—Harassment—Statute of Limitations

No. CC 200902202. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 10, 2011.

OPINION
Appellant, Ellen Brownlee, (hereinafter referred to as “Brownlee”), has appealed from the judgment of sentence entered

against her following her conviction of the summary offense of harassment. A statement of errors complained of on appeal
has been filed on Brownlee’s behalf. This document lists two issues to be pursued on appeal: (1) Whether her prosecution was
time-barred by the statute of limitations; and, (2) Whether the evidence was insufficient to sustain the verdict for summary
harassment.

The background of this case is as bizarre as Brownlee’s conduct. The criminal complaint in this matter was filed in December
of 2008. That complaint alleged that Brownlee’s conduct occurred on or about January 1, 2006. A review of the affidavit of proba-
ble cause, however, reveals a course of conduct that occurred well into the statute of limitations. For whatever reason, however,
the complaint as filed listed a date that was outside of the statute of limitations.

The trial of this matter occurred on August 19, 2010. At that time, the Commonwealth amended the charges against Brownlee
from the charge of stalking, a misdemeanor of the first degree, to the summary offense of harassment. The Commonwealth pre-
sented the testimony of Stacey Bear, who had been a neighbor of Brownlee. Ms. Bear was specifically asked questions about
“what was going on [her] life in April of 2007.” (NJ at 3,4). Bear testified that Brownlee was her next-door neighbor at that time.
Bear testified that she was not friends with Brownlee, had never invited her to her home and had no relationship whatsoever
with Brownlee. Bear testified that she went to Officer Luffy of the Pittsburgh Police in April of 2007. As she returned from the
doctor in 2007, Bear observed Brownlee going over the fence into Bear’s yard. Bear discovered some bricks missing from her
barbeque and testified, “It was like the straw that broke the camel’s back.” (NJ at 5). Bear proceeded to testify that: “I have
been putting up with this for sixteen years.” (NJ at 5). She described Brownlee coming onto her property, digging flowers out
of her yard, throwing garbage into her yard, threatening her, including a threat that she was going to stab Bear in the heart. (NJ
at 5). Bear testified that Brownlee would stand at one window in her house, where she could look into Bear’s house. Bear
observed Brownlee making a gesture as if she had a gun with her hand and testified that these events had been ongoing for six-
teen years. (NJ at 6). Bear testified that she regularly went to the local District Justice, who issued no contact rulings. (NJ at
7). Bear testified that the no contact worked for maybe two days, after which Brownlee’s conduct would escalate. Bear testified
that Brownlee would operate her vehicle and push garbage cans into the fence on Bear’s property. Brownlee would threaten peo-
ple who came to Bear’s home and had verbally assaulted people who came to Bear’s home. (NJ at 7). Bear also testified that
Brownlee used to throw dog feces into her yard or let her dog defecate on Bear’s property. (NJ at 9). Bear also testified that
Judge Gallo, of this Court, issued a no contact order that Brownlee violated within approximately one week of that Order being
issued. It is apparent from the testimony of Bear, taking the evidence in the light most favorable to the Commonwealth as ver-
dict-winner, that Brownlee engaged in a course of conduct obviously designed to harass, to annoy or to alarm Bear. This con-
duct obviously had no legitimate purpose and was more than sufficient to satisfy Brownlee’s harassment conviction.
Accordingly, the second assignment of error must fail.

Brownlee’s first assignment of error is more problematic. She claims that her prosecution is barred by the statute of limitations.
The charging documents obviously allege a date of conduct by Brownlee that would be outside of the two-year statute of limita-
tions. The affidavit of probable cause in support of the criminal complaint and the testimony at trial obviously elicited testimony
that would be within the statute of limitations, but the charging documents cannot be read widely enough to bring the conduct
charged within the statute of limitations. Brownlee, however, never raised a challenge to the statute of limitations. No challenge
was made pre-trial, at the time of trial, or at sentencing. Rather, the first time this issue has ever been raised is in Brownlee’s con-
cise statement of matters complained of on appeal

Our Pennsylvania Supreme Court has held that a statue of limitations claim is waived if not raised in a pre-trial omnibus motion
seeking dismissal of the charges. Commonwealth v. Darush, 501 Pa. 15, 459 A.2d 727, 730 n.4 (1983). Subsequent to the Darush
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decision, our Appellate Courts have found the statute of limitations claim to be waived when not raised at the first available oppor-
tunity and when raised after the imposition of sentence. Commonwealth v. Groff, 568 A.2d 1237, 1244-1244 (Pa. Super. 1988);
Commonwealth v. Stover, 538 A.2d 1336, 1339 (Pa. Super. 1988); Commonwealth v. Vidmosko, 393 Pa. Super. 236. 574 A.2d 96, 97-
98 (1990) (statute of limitations claim waived when not raised prior to trial); Commonwealth v. Riley, 479 A.2d 509, 515 (Pa. Super.
1984), (statute of limitations claim is waived when not raised pre-trial),

In Commonwealth v. Morrow, 682 A.2d 347, 349 (Pa. Super. 1996), the Superior Court found that the proper procedure for rais-
ing a statute of limitations claim is in an omnibus pre-trial motion. Finally, in Commonwealth Rossetti, 2004 Pa. Super. 465, 863
A.2d 1185 (2004), the Pennsylvania Superior Court found that the statute of limitations issue had been waived when the defendant
first moved to dismiss his conviction on the statute of limitation grounds following conviction but subsequently withdrew that claim
at the time of sentencing.

While it appears that Brownlee may have had a valid statute of limitations defense, had it been properly articulated,
Brownlee’s failure to do so constitutes a waiver of that issue. We note parenthetically that had the Commonwealth sought to
amend the information to conform to the proof as set forth in the affidavit of probable cause in support of the criminal complaint,
no statute of limitations issue would have properly existed. The conduct in question obviously extended within the statute of lim-
itations. For whatever reason, sloppy pleadings did not properly articulate the time period of Brownlee’s conduct. The evidence
presented at trial obviously was within the statute of limitations. And, as noted, no objection based on the statute of limitations
was raised at any time in either pre-trial or omnibus motions, at the time of trial or at the time of sentencing. Accordingly,
Brownlee has waived this issue.

For the foregoing reasons, Brownlee’s judgment of sentence should be affirmed.

Cashman, J.
Dated: August 10, 2011

Commonwealth of Pennsylvania v.
Lawrence White

Criminal Appeal—Criminal Case—Waiver—Right to Jury Trial—Double Jeopardy—Sentencing Error

No. CC 200907825. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 30, 2011.

OPINION
The appellant, Lawrence White, (hereinafter referred to as “White), was charged with the crimes of person not to possess a

firearm, possession of a firearm without a license, receiving stolen property, providing false identification to the police and the
summary offenses of driving without a license and making an improper turn. Following a jury trial on November 18, 2009, White
was convicted by a jury of all of the charges except person not to possess a firearm since, at White’s request, that charge was sev-
ered and this Court initially found him not guilty of that charge and then changed its verdict after the Commonwealth indicated
that there was a stipulation between White and the Commonwealth that he had been convicted of criminal homicide which would
disqualify him from possession of a firearm.

White filed timely post-sentencing motions which were denied and on February 11, 2010, White was sentenced to a period of
incarceration of not less than fifty-four nor more than one hundred eight months for his conviction of the charge of person not to
possess a firearm. White’s trial counsel was permitted leave to withdraw and a petition for post-conviction relief was filed in which
White requested that his appellate rights be reinstated. That petition was granted and Thomas N. Farrell, Esquire, was appointed
to represent him in connection with his appellate rights. White file new post-sentence motions that were denied and he filed a time-
ly appeal to the Superior Court.

White was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of matters com-
plained of on appeal, with which directive he complied. In that statement, White has asserted four claims of error. Initially, White
maintains that he did not knowingly, intelligently and voluntarily waive his right to a jury trial with respect to the charge of per-
son not to possess a firearm. White also maintains that his trial counsel was ineffective for failing to object to the fact that White
had never waived his right to a jury trial on this charge and, further, was ineffective for failing to insure that a proper colloquy was
undertaken to insure that White’s waiver of a right to a jury trial was knowingly, intelligently and voluntarily made. White also
maintains that the verdict of guilty on the charge of person not to possess a firearm violated his rights against double jeopardy
since the Court had previously entered a verdict of not guilty. Finally, White maintains that counsel was ineffective for failing to
object to the entry of the verdict of guilty after this Court had previously found White not guilty.

Prior to trial, White had filed several pre-trial motions one of which was the request that the charge of the person not to pos-
sess a firearm be severed from the other charges. When White and his counsel went to the jury room along with the Assistant
District Attorney to select the jury for White’s case, only the charges of possession of a firearm without a license, receiving stolen
property and providing false identification to the police were disclosed to that jury. Prior to the commencement of the trial, his trial
counsel once again raised the question of the severance of the charge of person not to possess a firearm and this Court acknowl-
edged that it had severed that charge and that it would decide that charge in a non-jury trial.

Testimony was presented to the jury and following closing arguments of counsel, instructions were given to that jury on all of
the charges but person not to possess a firearm. Later that day the jury returned of verdict of guilty with respect to the charges
that were given to it and this Court then rendered a verdict of not guilty on the charge of person not to possess a firearm since the
Commonwealth had failed to introduce into evidence any testimony or record of White’s conviction for a crime that would have
disqualified him from possessing a firearm. It is only after this Court had rendered its verdict that the Assistant District Attorney
informed this Court that he had reached a stipulation with White’s counsel that White had been convicted of the crime of criminal
homicide. This Court then corrected its verdict and found the defendant guilty.

White maintains that the change in the verdict on the charge of person not to possess a firearm from not guilty to guilty violates
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his rights under the double jeopardy provisions of the United States and Pennsylvania Constitutions. Article V of the United States
Constitution provides White with protection against reprosecution for an offense where he has been acquitted of that charge. That
section provides as follows:

Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indict-
ment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service
in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for public use, without just
compensation.

Similarly, Article I, Section 10 of the Pennsylvania Constitution provides an individual with protection against double jeopardy and
that provision provides as follows:

Initiation of Criminal Proceedings; Twice in Jeopardy; Eminent Domain Section 10.
Except as hereinafter provided no person shall, for any indictable offense, be proceeded against criminally by infor-
mation, except in cases arising in the land or naval forces, or in the militia, when in actual service, in time of war or
public danger, or by leave of the court for oppression or misdemeanor in office. Each of the several courts of com-
mon pleas may, with the approval of the Supreme Court, provide for the initiation of criminal proceedings therein by
information filed in the manner provided by law. No person shall, for the same offense, be twice put in jeopardy of
life or limb; nor shall private property be taken or applied to public use, without authority of law and without just
compensation being first made or secured.

The Pennsylvania Crimes Code has codified an individual’s double jeopardy rights in 18 Pa.C.S.A. §109.1

In Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969), the United States Supreme Court determined that the
Fifth Amendment guarantee against double jeopardy is enforceable against states through the Fourteenth Amendment. That guar-
antee consists of three separate constitutional protections; the first of which it protects against is a second prosecution for the same
offense after an acquittal. Second, it protects against a second prosecution for the same offense after conviction and, third, it pro-
tects against multiple punishments for the same offense. In Commonwealth v. Zoller, 507 Pa. 344, 490 A.2d 394,. 396 (1985), the
Supreme noted:

Double jeopardy has three separate and distinct objectives: protection of integrity of final judgment; prohibition
against multiple prosecutions even where no final determination of guilt has been made; and proscription against mul-
tiple punishment for same offense.

In reviewing the record it is clear that this Court rendered and recorded a verdict with respect to the charge of person not to pos-
sess a firearm based upon the inadequacy of the record that had been generated by the Commonwealth. To change or mold that
verdict after the Commonwealth informed the Court that it had reached a stipulation with White’s counsel as to the fact that White
had been convicted of criminal homicide was in error. While it is true that an unrecorded verdict is subject to amendment or cor-
rection, Commonwealth v. Brightwell, 492 Pa. 424, 424 A.2d 1263 (1981), the verdict with respect to the charge of person not to pos-
sess a firearm had been recorded and, accordingly, was not subject to alteration or correction. Commonwealth v. Petteway, 847
A.2d 713 (Pa. Super. 2004).

It is clear that this Court should not have reconsidered its verdict and should have let the verdict of not guilty stand as it was
previously rendered. White was sentenced to a period of incarceration of not less than fifty-four nor more than one hundred eight
months on the charge of person not to possess a firearm. Since he could not have been sentenced on that charge since he was found
not guilty of the charge, the case should be remanded for resentencing since he was given no further penalty for his convictions
on the other charges. This decision acknowledging the error in sentencing him on the charge for which he was found not guilty rec-
ognizes that it had disrupted the sentencing scheme that was originally imposed and, accordingly, the case should be remanded for
this Court for the purpose of resentencing.

BY THE COURT: 
/s/Cashman, J.

Dated: August 30, 2011

1 § 109. When prosecution barred by former prosecution for the same offense

When a prosecution is for a violation of the same provision of the statutes and is based upon the same facts as a former prosecu-
tion, it is barred by such former prosecution under the following circumstances:

(1) The former prosecution resulted in an acquittal. There is an acquittal if the prosecution resulted in a finding of not guilty by
the trier of fact or in a determination that there was insufficient evidence to warrant a conviction. A finding of guilty of a lesser
included offense is an acquittal of the greater inclusive offense, although the conviction is subsequently set aside.

(2) The former prosecution was terminated, after the indictment had been found, by a final order or judgment for the defendant,
which has not been set aside, reversed, or vacated and which necessarily required a determination inconsistent with a fact or a
legal proposition that must be established for conviction of the offense.

(3) The former prosecution resulted in a conviction. There is a conviction if the prosecution resulted in a judgment of conviction
which has not been reversed or vacated, a verdict of guilty which has not been set aside and which is capable of supporting a judg-
ment, or a plea of guilty accepted by the court. In the latter two cases failure to enter judgment must be for a reason other than a
motion of the defendant.

(4) The former prosecution was improperly terminated after the first witness was sworn but before a verdict, or after a plea of
guilty was accepted by the court.
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Commonwealth of Pennsylvania v. Ramond Lee
Criminal Appeal—Criminal Case—Sufficiency—Suppression—Probable Cause to Stop Vehicle—Prior Bad Acts

No. CC 200804898. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—August 16, 2011.

OPINION
PROCEDURAL HISTORY

On April 24, 2008, Appellant was charged by Criminal Information CC No. 200804898 with one (1) count each of the following:
Delivery of a Controlled Substance1 and Possession of a Controlled Substance2.

On May 11, 2009, Appellant, through counsel, filed a Motion to Suppress Evidence. On May 12, 2009, this Court held a
Suppression Hearing and following the presentation of the Commonwealth’s evidence, this Court denied Appellant’s Motion to
Suppress. The Court entered findings of facts and conclusions of law at that time. Prior to the start of the Jury Trial, Appellant’s
Counsel made an oral Motion in Limine to preclude testimony concerning a drug transaction that Appellant completed hours before
his arrest on the current charges. This Court denied Appellant’s Motion. On May 13, 2009, Appellant proceeded to a jury trial where
he was found guilty of all charges. On May 14, 2009, the Commonwealth filed a Notice of Intention to Seek Mandatory Sentences
pursuant to 18 Pa.C.S.§6317.

On October 19, 2009, Appellant proceeded to Sentencing. At Count One of the Criminal Information, Delivery of a Controlled
Substance, this Court imposed the mandatory minimum sentence of three (3) to six (6) years. At Count Two, Possession of a
Controlled Substance, the Court did not impose any further penalty.

On October 23, 2009, counsel for Appellant filed a Petition to Accept Post-Sentence Motion Nunc Pro Tunc; Motion for Extension
of Time to Decide Post-Sentence Motions; and Motion for Immediate Production of Transcripts. On October 26, 2009, this Court
granted Appellant’s Motions. On January 26, 2010, Appellant filed a timely Post-Sentence Motions. On March 15, 2010, this Court
denied Appellant’s Post-Sentence Motions.

On March 23, 2010, Appellant filed a Notice of Appeal to the Superior Court. On May 26, 2010, this Court issued an Order direct-
ing Appellant to file a Concise Statement of Errors Complained of on Appeal. On June 11, 2010, Appellant filed a timely Concise
Statement of Errors.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following four issues for appellate review:

1. There was insufficient evidence to prove that a delivery of narcotics took place due to the fact that

a) the supposed exchange occurred a very far distance away from the officer who claims to have accurately witnessed
the event and;

b) an arrest was made several hours after the alleged delivery and after the police had lost sight of Mr. Lee for some time; and,

2. The jury verdict was against the weight of the evidence for the following non-exhaustive list of reasons: a) Detective Molitaris
testified that Mr. Lee conducted a drug transaction with a non-identified man wearing a Steelers coat. However, the non-identified
man was never apprehended and there was no evidence showing that a drug transaction actually took place; b) Detective Molitaris
testified that there was a lapse of time of approximately two hours between the alleged drug transaction and the investigatory stop
of Mr. Lee; c) Detective Goob and Detective Fallart did not personally witness any drug transaction involving Mr. Lee; d) Mr. Lee
testified that he was not selling crack cocaine but, rather he was buying it to satisfy his chronic drug habit; e) Mr. Lee testified that
the crack cocaine found in the white minivan did not belong to him but, rather, another passenger; f) Mr. Lee testified that the crack
cocaine found on his person was for personal use only; g) Mr. Lee only had $14.00 in United States currency on his person at the
time of the search; and h) the two defense witnesses testified that Mr. Lee was a serious abuser of crack cocaine, that they often
smoked crack cocaine with Mr. Lee, and that Mr. Lee never sold or provided them with crack cocaine; and,

3. The trial court erred in denying the claims set forth in defense trial counsel’s Motion to Suppress; and,

4. The trial court erred in denying the claims set forth in defense trial counsel’s oral Motion in Limine.

FINDINGS OF FACT
At one o’clock in the afternoon on January 9, 2008, detectives from the City of Pittsburgh Narcotics and Vice Unit were conduct-

ing and investigation/surveillance in the area of the 200 block of East Ohio Street of the city’s North Side. (TT: 89-90)3. The surveil-
lance detail was based upon numerous citizen complaints as well as police knowledge that the area was rife with narcotic trafficking,
prostitution and shootings. (TT: 90). The area of surveillance included a residential apartment complex and its’ parking lot (TT: 92).

At two o’clock in the afternoon, Detective Michael Molitaris using a variable power spotting scope observed Appellant engage
in a hand to hand drug transaction with a middle aged black man. (TT: 93-95). The man handed Appellant currency, which
Appellant placed in his pocket and then using his left hand Appellant reached into his right sock and removed a knotted plastic
bag. (TT: 93-95). Appellant untied the clear plastic bag which the police believed to crack cocaine, reached inside the bag, removed
one or more pieces and passed them to the unidentified male. (TT: 95). Once Appellant handed the pieces of suspected crack
cocaine to the male, he retied the clear plastic bag and placed it back into his right sock. (TT: 95-96)4. Shortly thereafter, Appellant
left the street/sidewalk area and disappeared up a flight of steps into the residential area of the complex. (TT: 96). From the time
of that drug transaction until four o’clock that afternoon the detectives made several arrests based on criminal activity in this area.
(TT: 100-101). Those arrests did not involve Appellant. (TT: 100-101).

At four o’clock Appellant reemerged from the apartment complex and entered the passenger side of a white minivan in the park-
ing lot of the complex. (TT: 98-99). The van exited the parking lot and was followed by officers who were assisting in the surveil-
lance. (TT: 99). Officers assigned as a take-down unit were given a description of Appellant and the vehicle, including the license
plate number, and they initiated a stop of the van several blocks from the initial scene. (TT: 109). There were three people in the
van: (1) the driver who was an older gentleman; (2) the front passenger who was a female in her late 20’s or early 30’s; and, (3)
Appellant who was seated in the rear passenger seat. (TT: 109).

Upon the stop of the van and approach of the officers, Appellant leaned forward then back between the two front seats. (TT:
110). During this motion Appellant dropped a baggie corner containing a large amount of crack cocaine onto the floor between the
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front seat and rear floor area. (TT: 112).
Appellant was immediately removed from the van and detained. (TT: 113). The baggy was recovered and found to contain a

large single piece of crack cocaine which was described as “nearly the size of a golf ball.” (TT:113-115). That larger single piece
recovered from the floor of the van weighed over six (6) grams. (TT: 115). Appellant was searched incident to arrest and recov-
ered from his person were: (1) two (2) knotted baggies from his right sock each containing ten (10) and fifteen (15) pieces of crack
cocaine respectively; (2) two (2) baggies from Appellant’s left sock each containing fifteen (15) pieces of crack cocaine respective-
ly; and (3) a cell phone; and (4) fourteen ($14) dollars. (TT: 132-133 ). The fifty five (55) pieces of crack cocaine were smaller pieces
referred to as twenty dollar pieces in the drug trade. (TT: 132). The total weight of all the crack cocaine was eleven point six four
(11.64) grams. (TT: 115, 141-142). The vehicle was thoroughly searched and no other contraband or drug paraphernalia was found
in the van or on the persons of the other two occupants. (TT: 138).

Pennsylvania State Trooper Michael Warfield testified as an expert in the area of narcotics trafficking. (TT: 148). Trooper Warfield
reviewed the police reports, crime lab report, and evaluated a hypothetical presented by the prosecutor. (TT: 148-152). Trooper
Warfield opined that Appellant had engaged in the sale of drugs at two o’clock that afternoon as observed by Detective Molitaris. (TT:
153). He further opined that based upon all the facts and circumstances, including the packaging and weight of the cocaine Appellant
dropped in the van and the cocaine found on his person, that Appellant possessed those drugs with the intent to distribute. (TT: 164).

DISCUSSION
I.

Appellant first argues “that there was insufficient evidence to prove that a delivery of narcotics took place due to the fact that
a) the supposed exchange occurred a very far distance away from the officer who claims to have accurately witnessed the event
and b) an arrest was made several hours after the alleged delivery and after the police had lost sight of Mr. Lee for some time.”

This argument is meritless as Appellant was not charged with or convicted of Delivery of a Controlled Substance. Appellant was
charged with and convicted of Possession with Intent to Deliver a Controlled Substance to which the Commonwealth presented
overwhelming evidence of his guilt. Consequently, the reviewing court need look no further into the issue by the virtue of the way
Appellant has framed it. Insofar as the reviewing court chooses to recognize and treat the present claim as having raised a suffi-
ciency claim as to the charge of which Appellant was convicted of, the claim is without merit.5

The appellate standard for a review of the sufficiency of the evidence for Possession with Intent to Deliver a Controlled
Substance is well established:

When reviewing a challenge to the sufficiency of the evidence with regards to a PWID conviction, we are mindful that

[t]he Commonwealth must prove both the possession of the controlled substance and the intent to deliver the controlled
substance. It is well settled that all the facts and circumstances surrounding possession are relevant in making a deter-
mination of whether contraband was possessed with intent to deliver.

In Pennsylvania, the intent to deliver may be inferred from possession of a large quantity of controlled substance. It follows that
possession of a small amount of a controlled substance supports the conclusion that there is an absence of intent to deliver.

Notably, “if, when considering only the quantity of a controlled substance, it is not clear whether the substance is being
used for personal consumption or distribution, it then becomes necessary to analyze other factors.”

Commonwealth v. Lee, 956 A.2d 1024, 1028 (Pa.Super.2008) (citations omitted).6

In the instant case, the Commonwealth provided overwhelming evidence that Appellant possessed a controlled substance with the
intent to distribute. The testimony elicited to support Appellant’s convictions at trial has been set forth at length. See supra at pp. 5-8.

Briefly stated, Appellant engaged in a hand to hand sale of drugs at two o’clock in the afternoon in an area notorious for such
activity. (TT: 89-90). Two hours later, Appellant was stopped with one large (6 gram) piece of crack cocaine and fifty five smaller
(twenty dollar) pieces that were ready for street sale. (TT: 115, 132-133). Additionally, Trooper Warfield opined, by virtue of the
earlier sale, and weight and packaging of the crack cocaine possessed by him, that Appellant was engaged in the distribution of
crack cocaine. (TT: 115, 133, 140-142, 153 & 164).

Thus, even if appropriately framed, Appellant’s claim is without merit.

II.
Appellant next argues that the jury verdict was against the weight of the evidence. This argument is meritless.
Appellate review of a claim that a jury verdict is against the weight of the evidence is evaluated as follows:

A claim alleging the verdict was against the weight of the evidence is addressed to the discretion of the trial court. Rivera,
at 1225 (citation omitted). Accordingly, an appellate court reviews the exercise of the trial court’s discretion; it does not
answer for itself whether the verdict was against the weight of the evidence. See, id. (citation omitted). It is well settled
that the jury is free to believe all, part, or none of the evidence and to determine the credibility of the witnesses, and a new
trial based on a weight of the evidence claim is only warranted where the jury’s verdict is so contrary to the evidence that
it shocks one’s sense of justice. Commonwealth v. Diggs, 597 Pa. 28, 949 A.2d 873, 879 (2008). “In determining whether this
standard has been met, appellate review is limited to whether the trial judge’s discretion was properly exercised, and relief
will only be granted where the facts and inferences of record disclose a palpable abuse of discretion.” Id.

Commonwealth v. Houser, 18 A.3d 1128, 1136 (Pa. 2011), citing, Commonwealth v. Rivera, 603 Pa. 340, 983 A.2d 1211 (2009).

The Trial Court has set forth a detailed recitation of evidence that the fact finder heard and that served as a sufficient basis for
Appellant’s convictions. See Supra at pp. 5-8. Since the evidence does not shock one’s sencse of justice, it is clear that the Trial
Court did not abuse its’ discretion.

See generally Commonwealth v. Lee, 956 A.2d 1024, 1028 (Pa.Super.2008)(in Pennsylvania, Possession with Intent to Deliver may
be inferred from possession of a large quantity of a controlled substance). Appellant’s claim in this regard is without merit.

III.
Appellant’s third claim is that trial court erred in denying the claims set forth in defense trial counsel’s Motion to Suppress.

This claim is meritless. Specifically, in Appellant’s Motion to Suppress he alleged the following: “a) Detective Molitaris did not
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have probable cause or reasonable suspicion to believe the Defendant to be engaged in criminal activity at the time he ordered
other officers to effectuate a traffic stop on the Dodge minivan bearing Pa registration GVD-4528; b) the officers did not have prob-
able cause to stop the Dodge minivan bearing Pa registration GVD-4528; and, c) the officers did not have probable cause to arrest
the Defendant.” For the reasons stated below, Appellant’s claims are meritless and must fail.

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a Motion to Suppress as follows:

“Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factu-
al findings are supported by the record and whether the legal conclusions drawn from those facts are correct.... [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole.” Commonwealth v. Eichinger, 591 Pa. 1, 915 A.2d 1122, 1134 (2007), cert.
denied, 552 U.S. 894, 128 S.Ct. 211, 169 L.Ed.2d 158 (2007). Those properly supported facts are binding upon us and we
“may reverse only if the legal conclusions drawn therefrom are in error.” Id.

Commonwealth v. Thompson, 604 Pa.198, 985 A.2d 928, 931 (Pa. 2009).

A. Police lacked reasonable suspicion/probable cause to stop Appellant.
Pennsylvania law has a well-established legal standard governing the existence of probable cause. The Pennsylvania Supreme

Court case of Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa.2009) is instructive in this regard:

Probable cause is made out when “the facts and circumstances which are within the knowledge of the officer at the time
of the arrest, and of which he has reasonably trustworthy information, are sufficient to warrant a man of reasonable cau-
tion in the belief that the suspect has committed or is committing a crime.” Commonwealth v. Rodriguez, 526 Pa. 268, 585
A.2d 988, 990 (1991). The question we ask is not whether the officer’s belief was “correct or more likely true than false.”
Texas v. Brown, 460 U.S. 730, 742, 103 S.Ct. 1535, 75 L.Ed.2d 502 (1983). Rather, we require only a “probability, and not
a prima facie showing, of criminal activity.” Illinois v. Gates, 462 U.S. 213, 235, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983) (cita-
tion omitted) (emphasis supplied). In determining whether probable cause exists, we apply a totality of the circumstances
test. Commonwealth v. Clark, 558 Pa. 157, 735 A.2d 1248, 1252 (1999) (relying on Gates, supra ).

Thompson at 931. See also Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043 (1995)(Police observations when taken in their total-
ity were sufficient to lead the officer to believe that defendant was involved in criminal activity and thus permitted the stop of a
vehicle for further investigation); Commonwealth v. George, 878 A.2d 881, 884 (Pa.Super. 2005), appeal denied, 586 A.2d 730
(2005)(An officer’s warrantless arrest of a suspect, to be lawful, must be supported under the totality of the circumstances by prob-
able cause to believe that: (1) a felony has been committed; and, (2) the person to be arrested is the felon).

This Court made findings of fact and conclusions of law that probable cause existed for both the stop of the minivan in which
Appellant was a passenger and for his ultimate arrest.

This Court found that the facts and circumstances within the personal knowledge of Detective Molitaris, an experienced nara-
cotics detective, established the requisite probable cause. Specifically, the evidence established that Appellant engaged in an ille-
gal narcotics transaction, in the middle of the afternoon in a neighborhood known as a high drug trafficking area where no reason-
able commercial transaction could have taken place. (TT: 47-48).

Based upon the findings of fact and evaluating the totality of the circumstances it is clear that the Commonwealth established
the requisite probable cause both for the stop of the vehicle and arrest of Appellant. Detective Molitaris witnessed a felony offense
and said offense was the basis of the vehicle stop and arrest of Appellant. This Court’s factual findings are supported by the record.
Therefore, Appellant’s claims regarding lack of probable cause are meritless.

B. Police lacked probable cause to stop the vehicle in which Appellant was a passenger.
Appellant claims that police officers did not have probable cause to stop the vehicle in which Appellant was a passenger. The

claim is nearly identical to Appellant’s previous claim. The detectives had a legal basis to stop Appellant’s vehicle. Appellant’s
claim is without merit.

The Court found that the facts and circumstances within the personal knowledge of Detective Molitaris, an experienced nar-
cotics detective, established that Appellant engaged in an illegal narcotics transaction, in the middle of the afternoon in a neigh-
borhood known as a high drug trafficking area where no reasonable commercial transaction could have taken place. (TT: 47-48).
The findings of this Court are discussed in more detail, supra at p. 14. See: George, supra at p. 884; Ellis, supra at pp. 1047-1048;
and Rodriquez, supra at p. 273. This Court’s factual findings are supported by the record. Therefore, Appellant’s claims regarding
lack of probable cause are meritless.

C. Police lack probable cause to arrest Appellant.
Appellant’s claim that police lacked probable cause to arrest him is meritless. The issues regarding probable cause for arrest

have been thoroughly addressed, see supra at pp. 12-14. Appellant’s claim fails.

IV.
Appellant’s final argument is that the trial court erred in denying the claims set forth in defense trial counsel’s oral Motion in

Limine. Appellant’s claim is without merit.

At trial, defense counsel made an oral Motion in Limine to exclude Detective Molitaris’s testimony as to Appellant’s drug transaction.
(TT: 51). Specifically, Appellant must be referring to the hand to hand drug transaction witnessed by Detective Molitaris prior to
Appellants’ arrest. This Court denied the motion. Prior to the start of the jury trial, defense counsel renewed his objection to Detective
Molitaris’ testimony regarding the prior transaction. (TT: 55). Defense counsel argued that the testimony was irrelevant, it would be con-
fusing to the jury and that it constituted “prior bad acts” evidence of uncharged conduct. (TT: 55). At that time this Court stated as follows:

The reason I denied it without argument—well, I thought you had the opportunity to argue, but even if you didn’t, it is so appar-
ent to me this is part of the natural history of events of any type of crime in a larger sense, but it’s the natural history of the events.
It’s also probative. As I mentioned during the suppression hearing, he had gone to his sock, untied the baggie and replaced the
baggie after he made the initial sale at that juncture, which gives rise to the reasonable belief in terms of police conduct that the
conduct of the police wasn’t arbitrary or capretious [sic], but placed [sic-based] on solid foundations as to why the van was
stopped and subsequently the drugs found in the van was the same bag that Molitaris had observed two hours earlier.
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So, no matter which side of the evidentiary coin you flip, it’s relevant. The prejudicial value does not outweigh the probative value.

(TT: 55-56).

When the appellate courts review a denial of a Motion in Limine, the “court applies an evidentiary abuse of discretion standard
of review.” Commonwealth v. Mitchell, 588 Pa. 19, 902 A.2d 430, 455 (2006). “It is well-established that the admissibility of evi-
dence is within the discretion of the trial court, and such rulings will not form the basis for appellate relief absent an abuse of dis-
cretion.” Commonwealth v. Rivera, 603 Pa. 340, 983 A.2d 1211 (2009), citing, Commonwealth v. Baumhammers, 599 Pa. 1, 960 A.2d
59 (2008). An abuse of discretion is not merely an error of judgment, but is rather the overridding or misapplication of the law, or
the exercise of judgment that is manifestly unreasonable, or the result of the bias, prejudice, ill-will or partiality, as shown by the
evidence of record. Commonwealth v. Weakley, 972 A.2d 1182, 1188 (Pa.Super.2009).

Typically, all relevant evidence, i.e., evidence which tends to make the existence or non-existence of a material fact more or less
probable, is admissible, subject to the prejudice/probative value weighing which attends all decisions upon admissibility. See,
Pa.R.E. 401; Pa.R.E. 402; see also, Commonwealth v. Dillon, 592 Pa. 351, 925 A.2d 131 (2007); Commonwealth v. Malloy, 579 Pa.
425, 856 A.2d 767, 775 (2004).

Appellant’s trial counsel argued that the evidence regarding Appellant’s drug transaction constituted “prior bad acts” testimo-
ny and should have been excluded from the trial. This Court ruled that such testimony was not only relevant, as to the intent to
deliver charge, but was part of the natural sequence of events or res gestae of the crime.

The Pennsylvania Supreme Court in Commonwealth v. Dillon, 592 Pa. 351, 925 A.2d 131, 135 (2007) is particularly instructive
on this issue:

…as Rule 404(b)(2) reflects, evidence of “other crimes, wrongs, or acts” may be admitted when relevant for a purpose
other than criminal character/propensity, including: proof of motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake. See, e.g., Commonwealth v. Chmiel, 585 Pa. 547, 889 A.2d 501, 534 (2005); Malloy, 856
A.2d at 775. This list is not exhaustive. Pa.R.E. 404(b) cmt. For instance, this Court has recognized a res gestae exception
to Rule 404(b) which allows admission of other crimes evidence when relevant to furnish the context or complete the
story of the events surrounding the crime. Commonwealth v. Williams, 586 Pa. 553, 896 A.2d 523, 539 (2006);
Commonwealth v. Paddy, 569 Pa. 47, 800 A.2d 294, 307-308 (2002); see also, Commonwealth v. Lark, 518 Pa. 290, 543 A.2d
491, 497 (1988)(evidence of other crimes may be relevant and admissible to show “part of the chain or sequence of events
which became part of the history of the case and formed part of the natural development of the facts”).

The evidence of the hand to hand drug transaction was not a separately charged crime but was the basis for Appellant’s arrest.
Evidence of the transaction was simply completing the natural sequence of events proving the res gestae of the crime.

Additionally, this Court found that the evidence was also probative as to proving the intent element of the possession with intent
to deliver charge against appellant. The jury was instructed on the limited use of the drug transaction evidence to show Appellant’s
state of mind or intent. (TT: 212-213). See Commonwealth v. Echevarria, 394 Pa.Super. 261, 575 A.2d 620, 623 (1990), appeal denied,
527 Pa. 633 (1991)( evidence that informant had been able to purchase cocaine from defendant on two occasions shortly before
defendant was arrested for third sale and that defendant had been able to arrange to purchase $36,000 worth of cocaine from his
source was relevant to charge of possession of cocaine with intent to deliver, and was probative of defendant’s status as cocaine
dealer.) See also Commonwealth v. Kitchen, 730 A.2d 513, 519 (Pa.Super. 1999)(exclusion of otherwise relevant evidence will only
be necessary where the evidence is so prejudicial that it may inflame the jury to make a decision based upon something other than
legal propositions relevant to the case.)

In the instant case, Appellant fails to demonstrate an abuse of discretion and his claim must fail. As the admission of this evidence
was based upon solid evidentiary grounds, this Court did not abuse its’ discretion by admitting it. Appellant’s claim is meritless.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/ Borkowski, J.

DATE: August 16, 2011

1 35 Pa.C.S.A.§780-113§§(A)(30).
2 35 Pa.C.S.A.§780-113§§(A)(16).
3 The letters TT followed by numerals refer to the Suppression and Jury Trial Transcript dated May 12-13, 2009.
4 It was this transaction which was the subject of Appellant’s Motion in Limine.
5 Correctly viewed the content of Appellant’s claims at I (a) & I (b) are actually evidentiary issues as to admissibility. Issue I (a) is
addressed by the trial court in Issue III, herein. Se infra at 12-17. Issue I (b) is a matter of evidentiary analysis as a factor in regard
to the admissibility of the I (a) evidence. See Commonwealth v. Pattakos, 754 A.2d 679, 682 (Pa.Super. 2000), appeal denied, 564
A.2d 695 (Pa.2000)(admissibility of evidence is within the discretion of the trial court.)
6 Possession with Intent to Deliver a Controlled Substance, Section 780-113(a)(30) of the Health and Safety Code, 35 P.S., states:

(a) The following acts and the causing thereof within the Commonwealth are hereby prohibited:

. . . . .

(30) Except as authorized by this act, the manufacture, delivery, or possession with intent to manufacture or deliver,
a controlled substance by a person not registered under this act, or a practitioner not registered or licensed by the
appropriate State board, or knowingly creating, delivering or possessing with intent to deliver, a counterfeit con-
trolled substance.

35 Pa.C.S.A. § 780-113(a)(30).
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Commonwealth of Pennsylvania v.
Sean Greene

Criminal Appeal—Criminal Case—Homicide—Self Defense—Mistrial Request—Character Evidence—Prior Conviction

No. CC 200615507. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—August 31, 2011.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (200615507) with one (1) count each of: Criminal Homicide1; Persons Not
To Possess A Firearm2; and Carrying A Firearm Without A License.3 The Persons Not To Posses A Firearm Charge was sev-
ered for purposes of trial upon motion of Appellant, and nolle prossed upon Appellant’s conviction on the other aforementioned
charges.

Appellant proceeded to jury trial on October 15-20, 2009 and was convicted of Third Degree Murder and Carrying A Firearm
Without A License.

Appellant was sentenced to a period of (20) twenty to (40) years on the Third Degree Murder conviction and a concurrent three
and a half (3 ½) to seven (7) years on the firearms charge.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
On Appeal Appellant complains as follows:

I. “The Commonwealth’s evidence was insufficient to prove that Mr. Greene’s shooting of the decedent was not in self-
defense. The evidence showed that the decedent had a history of violent behavior (including criminal convictions), and
that Mr. Greene was aware of this; and Mr. Greene testified that the decedent bragged about carrying a gun, and had
threatened other people with the gun; and that, during the incident in question, the decedent stated that he was going to
kill Mr. Greene, and reached for his waist, which led Mr. Greene to believe he was reaching for a gun”;

II. “The trial Court erred in failing to grant a mistrial requested by defense counsel, when a police officer testified Mr.
Greene told him, “When the police tell you to put your hands on the car that means run.” T.T. 231. This statement was
inadmissible hearsay. In the alternative, the statement was a discovery violation, as it was a statement included under
mandatory discovery that the Commonwealth failed to turn over to the defense prior to trial. The statement was extreme-
ly prejudicial, and the curative instruction given was not adequate to cure this prejudice. Here the Mr. Greene argued the
decedent had been shot in self-defense; and the prosecution attempted to construe the fact that the Mr. Greene’s flight of
consciousness of his guilt (as opposed to, for example, mere fear). As such, a mistrial was warranted, as the statement
deprived the defendant of a fair and impartial trial”;

III. “The trial court erred in ruling that a robbery conviction from 1987 could be used to impeach Mr. Greene if he
put his character in issue, this conviction was outside the 10 year boundary of Pa.R.E. 606 (as his sentence was appar-
ently completed in 1997; thus, even ten years from this date would have run in 2007), and probative value of this evi-
dence did not outweigh its prejudicial value. This ruling prevented Mr. Greene from presenting any evidence of his
character. As this case involved a claim of self-defense, character evidence would have further substantiated this
claim”.

The Findings of Fact
On July 2, 2006 at approximately 1:50 A.M. Eric Carter (victim) was shot and killed by Sean Greene (Appellant) outside of Art’s

Tavern (bar) which was located in the Strip District of the City of Pittsburgh, Allegheny County. The events that led to that killing
are as follows:

Both Appellant and the victim had been in the bar drinking and socializing with others during the evening hours of July 1, 2006.
(TT: 134-138). Appellant and the victim were known to each other and were not on good terms. (TT: 357-359). Late that night
Appellant and the victim had contact and communication with each other that was peaceable on its surface, but apparently con-
tentious in its content. (TT: 40-43, 62-63, 362-364).

Prior to the 1:45 A.M. closing time Appellant and the persons he was with left the bar, while the victim was one of the last two
(2) people to leave the bar closer to 2:00 A.M. (TT: 139-141, 367). Once outside the bar the earlier verbal argument between the
Appellant and the victim rekindled and escalated to the point where the Appellant pulled out a gun and pointed it at the victim.
(TT: 47). In response to the weapon the victim put his hands in the air and stated, “whoa, whoa”, nonetheless the Appellant shot
the victim. (TT: 47-51, 75-80). The victim fell to the ground and the Appellant walked up closer to the victim and continued to shoot
the victim as he lay on the ground. (TT: 47-51, 75-80).

The victim was shot seven (7) times: five (5) to the posterior aspect of his body, ranging from the middle of his back to near his
waist-buttocks area and twice (2) in the left arm. (TT: 276-287, 291). The internal trauma associated with the gunshots was severe,
and included laceration of the heart and left lung. The cause of death was the gunshot wounds to the back and the associated inter-
nal trauma. (TT: 227-280, 289).

Appellant fled the immediate scene through a parking lot adjacent to the bar, and discarded the weapon en route to an
awaiting vehicle on a nearby street.4 The vehicle then left the area without Appellant being apprehended. (TT: 93-94, 114, 121-
122, 146).

Appellant remained wanted and at large for almost two (2) years. (TT: 226-227, 436). On April 18, 2008 he was apprehended
after an eight-block foot pursuit following a motor vehicle stop in which he was a passenger of the vehicle. During the stop the offi-
cer became suspicious because of the Appellant’s conduct, and upon being asked to exit the vehicle and place his hands on the hood
of the car, Appellant took off running. (TT: 225-240).

Appellant was only apprehended when he broke his ankle jumping over a wall or fence. (TT: 230, 242, 378, 434). Upon being
apprehended Appellant initially gave the name Rob Johnson, then he blurted out that his real name was Sean Greene and that he
was wanted for homicide. (TT: 240, 243). Appellant was transported to Mercy Hospital for treatment and thereafter detained pend-
ing trial.
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Discussion

I.
Appellant initially alleges that the Commonwealth’s evidence was insufficient to prove that the Appellant did not act in self-

defense. This issue is without merit.
Appellant was convicted of Third Degree Murder and raised a self-defense claim. (TT: 353-379). To prove Appellant commit-

ted third degree murder, the Commonwealth did not have to prove that Appellant acted with the specific intent to kill but merely
that the Appellant acted with malice aforethought or wanton and reckless conduct that manifested extreme indifference to the
value of human life. Commonwealth v. Santos, 876 A.2d 360, 363-364 (Pa. 2005).

Pursuant to the law of self-defense in Pennsylvania the use of force against a person is justified when the actor believes that
such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by the other person.
See 18 Pa.C.S. § 505(a). Special rules apply when the actor uses deadly force against another person. 18 Pa.C.S. § 505 (b)(1). When
the defendant properly raises the issue of self-defense the Commonwealth bears the burden of disproving the claim beyond a rea-
sonable doubt. Commonwealth v. Emler, 903 A.2d 1273, 1279 (Pa. Super. 2006). While there is no burden on a defendant to prove
the claim, before the defense is properly at issue at trial, there must be some evidence from whatever source to justify a finding
of self defense. Id.

In support of his self-defense claim here Appellant: (1) testified setting forth his account of the events that led to the shooting
of the victim, (2) testified as to his state of mind at the time, including his knowledge of the victim’s violent propensities; (3) intro-
duced the criminal history of the victim’s crimes of violence; and, (4) called a witness to testify about the victim’s violent propen-
sities. (TT: 353-439, 452-462).

It is well established that although the Commonwealth is required to disprove a claim of self-defense beyond a reasonable doubt,
a jury is not required to believe the testimony or evidence of the defendant who raises the claim. Commonwealth v. Carbone, 574
A.2d 584, 589 (Pa. 1990).

Herein the Commonwealth called witnesses, including an eye witness to the shooting, that clearly and compellingly estab-
lished that Appellant: (1) after an initial confrontation inside the bar laid in wait for the victim to leave the bar; (2) confronted
the victim outside the bar and introduced deadly force into what was merely a verbal argument; (3) shot an unarmed man seven
(7) times, five (5) of which were in the posterior aspect of the victim’s body; and, (4) fled the area and remained at large for
almost two (2) years before being apprehended during a routine traffic stop. See: supra at pp 4-6; Commonwealth v. Bullock,
948 A.2d 818 (Pa. Super. 2008) (Commonwealth presented sufficient evidence in third degree murder prosecution to disprove
defendant’s claim of self defense where evidence demonstrated that defendant initiated altercation with victim and following a
short verbal exchange shot the unarmed victim multiple times); Commonwealth v. Hunter, 554 A.2d 550 (Pa. Super. 1989)
(defendant’s trial testimony in which he admitted he shot victim, as well as undisputed evidence that no weapon was found on
victim provided sufficient basis for determination that defendant had not acted in self defense and demonstrated that third
degree murder verdict was proper); Commonwealth v. Gillispie, 434 A.2d 781 (Pa. Super. 1981) (in determining whether evi-
dence was sufficient to sustain a verdict of guilty of voluntary manslaughter, as opposed to a finding that the killing was in self
defense, the reviewing court views the evidence in the light most favorable to the Commonwealth and draws all reasonable
inferences therefrom).

The jury chose to credit the evidence presented by the Commonwealth and rejected Appellant’s self-defense claim, thus it can-
not be said the Commonwealth’s evidence was insufficient to prove that Appellant did not act in self-defense. See: Commonwealth
v. Holley, 945 A.2d 241, 247 (Pa. Super. 2008) (the fact finder may believe all, some or none of a witness’s testimony).

Appellant’s claim in this regard is without merit.

II.
Appellant next alleges that the trial court erred in failing to grant a mistrial when a police officer testified that Appellant upon

arrest made a statement, “when the police tell you to put your hands on the car that means run”. This issue is without merit.
The decision to grant a mistrial rests in the sound discretion of the trial court, and that decision will not be reversed absent an

abuse of that discretion. Commonwealth v. Cannady, 590 A.2d 356 (Pa. Super. 1991) (mistrial not necessary where cautionary
instruction is adequate to cure prejudice).

The statement was elicited during the direct examination of Officer Brian Roberts, a Pittsburgh police officer who assisted in
the apprehension of Appellant on April 18, 2008. (TT: 225-230). During his attempted escape on that date Appellant broke his ankle
and he was taken to Allegheny General Hospital for treatment. (TT: 230). While at the hospital Appellant made an apparently unso-
licited statement to Officer Roberts that: “when the police tell you to put your hands on the car that means run”. (TT: 229). Defense
counsel did not object at the time the statement was made during direct examination, it was only after he was several questions
into his cross examination that defense counsel lodged an objection to this evidence, stating broadly that it was prejudicial. (TT:
231). Thus it may be argued that this claim has been waived. See Pa.R.E. 103 (a)(1), Commonwealth v. Clair, 326 A.2d 272 (Pa.
1972) (a timely, specific objection must be made at the time the evidence was introduced).

Regardless of the application of the waiver doctrine, Appellant’s claim is without merit. Upon entertaining defense counsel’s
objection and argument the Trial Court, although unimpressed with the merits of the objection, instructed the jury to disregard the
statement:

Ladies and gentlemen as to the recent question and answer posed by Mr. Broman and the answer given by officer Roberts
as to what the defendant evidently said at the hospital, when the police tell you to put your hands on the car that means
run, you are to disregard the statement, the question and the response in its entirety. Put it out of our mind. It certainly
should not enter into your deliberations on this particular case.

(TT: 234-235).

The Trial Court concluded that the evidence, if in fact prejudicial, was not of such nature and degree - having been associated
with the foot chase two (2) years after the shooting - that it: (1) warranted a mistrial; and, (2) could not be disregarded by this par-
ticular jury. See Commonwealth v. LaCava, 666 A.2d 221, 228 1995 (where trial judge concluded that an instruction regarding cer-
tain evidence is effective the law presumes that the jury will follow such an instruction). See also Commonwealth v. Harris, 884
A.2d 920, 929 (Pa. Super. 2005).
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Consequently Appellant’s claim is without merit.

III.
Appellant finally alleges that the trial court erred in ruling that Appellant’s 1987 robbery conviction could be used as impeach-

ment evidence if Appellant put his character in issue.5

The applicable standard of review may be succinctly stated as follows:

Questions concerning the admissibility of evidence lie within the sound discretion of the trial court, and a reviewing court
will not reverse the court’s decision on such a question absent a clear abuse of discretion. An abuse of discretion is not
merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment that is
manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence of record.”

Commonwealth v. Carter, 861 A.2d 957, 961 (Pa. Super. 2004) (en banc).

Pa.R.E. 609 provides in pertinent as follows:

(a) General Rule. For the purpose of attacking the credibility of any witness, evidence that the witness has been convicted of a
crime, whether by verdict or by plea of guilty or nolo contendere, shall be admitted if it involved dishonesty or false statement.

(b) Time Limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed
since the date of the conviction or the release of the witness from the confinement imposed for that conviction, whichever
is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction substan-
tially outweighs its prejudicial effect. However, evidence of a conviction more than ten years old as calculated herein is not
admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence

Initially it must be noted that contrary to Appellant’s claim, the Trial Court’s ruling did not prevent Appellant from presenting
character evidence insofar as: (1) the ruling was not a bar to the admission of such evidence, but merely an avenue available to
the Commonwealth to impeach such evidence; and, (2) since Appellant testified the evidence was admissible to impeach his testi-
mony. See: Pa.R.E. 609(a)(b); Commonwealth v. Bighum, 307 A.2d 255 (Pa. 1973); 42 Pa. C.S. § 5918 (Examination of defendant as
to other offenses).

Given the age of Appellant’s robbery conviction and its ultimate term, the admissibility of the conviction was subject to the Rule
609 balancing test as enunciated in Commonwealth v. Randall, 528 A.2d 1326, 1328 (Pa. 1987):

The factors to be considered are as follows:

(1) the degree to which the commission of the prior offense reflects upon the veracity of the defendant-witness; (2) the
likelihood, in view of the nature and extent of the prior record, that it would have a greater tendency to smear the char-
acter of the defendant and suggest a propensity to commit the crime for which he stands charged, rather than provide a
legitimate reason for discrediting him has an untruthful person; (3) the age and circumstances of the defendant; (4) the
strength of the prosecutions case and the prosecution’s need to resort to this evidence as compared with the availability
to the defense of other witnesses through which its version of the events surrounding the incident can be presented; and
(5) the existence of alternative means of attacking the defendant’s credibility.

Commonwealth v. Randall, 528 A.2d at 1328.

The Trial Court was aware of, and undertook a careful and detailed on the record analysis of the mandated factors, concluding
that the Commonwealth’s need for the evidence outweighed its prejudicial effect. (TT: 340-342, 354, 350). The Trial Court respect-
fully requests that reviewing court incorporate that analysis for present purposes.

Briefly stated the Trial Court determined that: (1) robbery is a crime that reflected upon the veracity of the witness; (2) there
was no nexus between the crime of robbery and the present crime charged (murder), and thus it did not suggest a propensity to
commit the crime charged, or smear the character of the Appellant rather than provide a legitimate reason for discrediting the
witness; (3) Appellant was an adult at the time of the conviction; (4) the Commonwealth’s eyewitness could not identify Appellant
and had been subject to substantial impeachment; and, (5) the nature and amount of pejorative evidence that was admitted regard-
ing the character of the victim should be taken into consideration. (TT: 345-349). See Commonwealth v. Harris, 884 A.2d 920, 924-
926 (Pa. Super. 2005) (trial court did not err in determining that defendant’s convictions for robbery and burglary which, were com-
mitted when he was fifteen (15) years old and which were twenty (20) years old at the time of trial were admissible if he chose to
testify in his murder trial).

Appellant’s claim in this regard is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: August 31, 2011

1 18 Pa. C.S. § 2501
2 18 Pa. C.S. § 6105
3 18 Pa. C.S. § 6106
4 The firearm, a High Point semi-automatic pistol was recovered later that morning, and subsequent ballistics evaluation deter-
mined that eight (8) casings recovered from the scene of the shooting were fired from the weapon. (TT: 258-261, 194, 251)
5 It should be noted that the applicable rule of evidence is Pa.R.E. 609 not “606” (Competency Of Juror As A Witness) as Appellant
sets forth in his concise statement. The court ascribes this to scrivener error since the content of Appellant’s argument states a
cognizable although meritless claim.
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Wells Fargo Bank, N.A., S/B/M Wells Fargo Home Mortgage, Inc. v.
John C. Kosar and Linda S. Kosar

Mortgage Foreclosure—Verifications to Pleadings—Remedy

No. MG 10-000400. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—September 15, 2011.

OPINION AND ORDER
Defendants John C. Kosar and Linda S. Kosar filed a “Motion to Stay and Petition for Rule to Show Cause Why Action Should

not be Dismissed, with Prejudice, for Widespread, Systemic and Deliberate Violation of the Rules of Court and for Attorney’s Fees.”
This Opinion explains why I am denying the relief requested by the Kosars.

Plaintiff Wells Fargo Bank, N.A., S/B/M Wells Fargo Home Mortgage, Inc. initiated this litigation on February 16, 2010 by filing
a Complaint in Mortgage Foreclosure that averred the Kosars failed to make any mortgage payments since August 1, 2009. The
Kosars were served with the Complaint on March 2, 2010 and on March 18, 2010 the Kosars had the litigation placed in the
Allegheny County “Residential Mortgage Foreclosure Diversion Program.”1 The order placing the litigation in this Program stayed
the proceedings and indicated the conciliation conference would be scheduled by the Court in the future. On June 7, 2011, an Order
was signed scheduling the Conciliation for July 12, 2011. No agreement was possible at the Conciliation and an Order was there-
after signed removing this litigation from the Program and lifting the stay. On July 21, 2011 the Kosars filed the Motion to Stay and
Petition for Rule to Show Cause Why Action Should not be Dismissed, with Prejudice, for Widespread, Systemic and Deliberate
Violation of the Rules of Court and for Attorney’s Fees. Wells Fargo filed a response that included a Motion to Strike, and I heard
oral argument in open court on September 8, 2011.

Wells Fargo argues the Kosars’ Motion is improper and I must strike it without considering the merits of it because the
Pennsylvania Rules of Civil Procedure only permit the Kosars to file either an Answer or Preliminary Objections. While I
agree that only an Answer or Preliminary Objections can be filed by the Kosars, I believe striking the Motion/Petition is an
inappropriate remedy. In Lexington Insurance Company v. Commonwealth of Pennsylvania Insurance Department, et al., the
Defendants also responded to a complaint by filing “a document entitled application for a rule to show cause why the com-
plaint should not be dismissed based upon the existence of a pending liquidation….” 116 Pa. Cmwlth. 259, 260, 541 A.2d 834,
835 (1988). Since the issue raised by the Defendants in that case is pendency of a prior action, for which preliminary objec-
tions may be filed (see Pa. R.C.P. No. 1028(a)), the Commonwealth Court decided to treat the application for a rule to show
cause as preliminary objections. As a result, the Defendants in Lexington Insurance Company were prohibited from later fil-
ing preliminary objections since Pennsylvania Rule of Civil Procedure 1028(b) requires all preliminary objections to be
raised at one time, and they had previously raised the pendency of a prior action issue. Id., 116 Pa. Cmwlth. at 261-262, 541
A.2d at 836.

In the case at bar, I also find it appropriate to treat the Kosars’ Motion to Stay and Petition for Rule to Show cause as prelimi-
nary objections. As a result, the Kosars are prohibited from filing preliminary objections in the future. This approach not only fol-
lows that of the Commonwealth Court in Lexington Insurance Company, but is favored by the statement in Pennsylvania Rule of
Civil Procedure No. 126 that “[t]he court…may disregard any error or defect of procedure which does not affect the substantial
rights of the parties.” Therefore, the merits of the Kosars’ Motion and Petition are addressed below.

The Kosars contend that the Verification of Wells Fargo’s February 16, 2010 Complaint in Mortgage Foreclosure, which is signed
by an attorney for Wells Fargo, violates Pennsylvania Rule of Civil Procedure No. 1024. This Rule, when read in conjunction with
the definition of “verified” in Rule 76, requires complaints and other pleadings to include a signed statement or “verification”
under oath or made subject to the crime of unsworn falsification to authorities that the facts set forth in the pleading are true.
Subsection (c) of Rule 1024 requires the verification to be signed by the party filing the pleading unless the party lacks sufficient
knowledge or information or is “outside the jurisdiction of the court and the verification [cannot] be obtained within the time
allowed for filing the pleading.” The verification by Wells Fargo’s attorney states that “Plaintiff is outside the jurisdiction of the
Court and/or the verification could not be obtained within the time allowed for the filing of the pleading….” While the Kosars argue
Wells Fargo is not outside the jurisdiction of the court, deciding that issue is unnecessary as Rule 1024 has the additional require-
ment that the verification cannot be obtained in the time allowed for filing the pleading. See Lewis v. Erie Insurance Exchange,
218 Pa.Super. 193, 421 A.2d 1214 (1980). Wells Fargo makes no claim that the statute of limitations was close to expiring or that
any other deadline was fast approaching. Since the Kosars mortgage is an instrument under seal, the statute of limitations would
not expire until twenty years after default, which would be August 1, 2029.2 See In re Estate of Snyder, 2011 PA Super 13, 13 A.3d
509 and 42 Pa. C.S. §5529(b)(1).

Since the verification clearly could be obtained within the time allowed for filing the Complaint, Wells Fargo, by having its attor-
ney, a nonparty, sign the verification of the February 16, 2010 Complaint is not in compliance with Rule 1024. Wells Fargo, howev-
er cured this particular defect. The attorney’s verification states that “counsel intends to substitute a verification from Plaintiff
upon receipt,” and on March 9, 2010 Wells Fargo filed a Praecipe to Substitute Verification. The Substitute Verification is signed
by Xee Moua, who has the title of V.P. Loan Documentation, Wells Fargo Home Mortgage, Inc.

The Kosars contend that Ms. Moua’s verification also violates Rule 1024 because Ms. Moua is a “robo-signer” who lacks any
personal knowledge of the facts set forth in the Complaint. Wells Fargo contends that Pennsylvania’s Rules of Civil Procedure per-
mit a verification to be made without personal knowledge, and Ms. Moua’s verification is properly executed. Ms. Moua’s verifica-
tion states that it is made “to the best of his/her knowledge, information and belief.” Rule 1024(a) authorizes a verification to be
made “upon the signer’s personal knowledge or information and belief….”

This means,

…if a signer has personal knowledge of the facts averred in a pleading that do not appear of record, he or she should
swear that they are true and correct upon his or her personal knowledge. If such a signer knows of such facts
because others have informed him or her of them, the verification should be upon “information and belief.”
However, a verification that such facts are true and correct upon a signer’s “knowledge, information and belief” is
ambiguous on its face, in that it does not state that any particular facts are true upon personal knowledge or upon
information and belief.
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Goodrich-Amram 2d §1024(a):5. Hence, while Wells Fargo is correct that Rule 1024 permits a verification without personal knowl-
edge, Ms. Moua’s verification under “knowledge, information and belief” is ambiguous and therefore is not in compliance with
Rule 1024.

The Kosars request that, as a result of Wells Fargo filing two defective verifications, this case should be dismissed with preju-
dice, the mortgage should be marked as satisfied, the Chairman of Wells Fargo and its attorneys should personally appear in court
and apologize to the Kosars and Wells Fargo should pay the Kosars’ attorney fees. The Kosars appear to base this extraordinary
relief on approximately ten articles from different news media sources, a transcript of the deposition of Xee Moua from a Florida
case and additional information concerning “robo-signing” in the mortgage industry, all of which are attached as exhibits to the
Motion/Petition.

I carefully read the transcript from the March 9, 2010 deposition of Ms. Moua, and I find nothing improper concerning Wells
Fargo’s mortgage foreclosure practices that justifies the imposition of any of the remedies requested by the Kosars. While Ms.
Moua candidly acknowledges she has no personal knowledge concerning the numerous documents she signs, this is because a
different “team” of employees at Wells Fargo has responsibility for verifying the correctness of the delinquency before it reach-
es her for signing. An attorney from an outside law firm also reviews the Complaint before it reaches Moua for signing. Moua,
as permitted by Rule 1024, knows of the facts in the Complaint because another Wells Fargo team and an attorney have informed
her of them. If this is “robo-signing,” it is a practice that is authorized and approved by the Pennsylvania Rules of Civil
Procedure.

Pennsylvania Rule of Civil Procedure No. 1028, which governs preliminary objections, allows for amendment of a pleading “as
of course within twenty days after service” of preliminary objections and with court permission if preliminary objections are sus-
tained. Before dismissing the complaint on the basis of a defective verification, Wells Fargo should be allowed to amend it. See
Lewis v. Erie Insurance, supra. I, therefore, am permitting Wells Fargo to file an amended verification. If Ms. Moua will be sign-
ing it, the verification should read that it is true “upon information and belief” for it to comply with Rule 1024.

The final issue to be addressed is whether, given my findings that Wells Fargo filed two defective verifications, Wells Fargo
or its counsel should pay the Kosars attorney fees. The Kosars request attorney fees under 42 Pa.C.S. §2503(7) and/or (9) which
permits such an award when a party’s initiation of litigation is “arbitrary, vexatious or in bad faith…” or during litigation “as
a sanction…for dilatory, obdurate or vexatious conduct….” The Kosars do not dispute their delinquency in failing to make a
mortgage payment since August 1, 2009, hence the initiation of foreclosure by Wells Fargo is not arbitrary, vexatious or bad
faith conduct. Whether the error made in the verification filed by Wells Fargo occurs on a widespread basis or not, I also do
not view this minor inconsistency with the nuances of Rule 1024 to be dilatory, obdurate or vexatious conduct. The Kosars’ ver-
ification to their Motion/Petition, in fact contains the identical defect to the verification of Ms. Moua, in that it is ambiguous-
ly made upon “personal knowledge, information and belief.” If I found Wells Fargo’s conduct to be dilatory, obdurate or vexa-
tious, then the conduct of the Kosars in not only filing a defective verification, but also in filing the Motion/Petition when the
Rules of Civil Procedure permit only an Answer or Preliminary Objections, would be equally if not more deserving of the same
finding.

Relative to the conduct of Wells Fargo’s attorney in signing the initial verification to the foreclosure complaint, this certainly is
not dilatory as it permitted Wells Fargo to get litigation started approximately three weeks faster than would have occurred had
the attorney waited for Ms. Moua. While the Kosars argue that this “headstart” is what makes the conduct egregious, my order
below requiring an amended verification offsets this headstart while the March 18, 2010 order placing the litigation in the
Diversion Program stopped the litigation for over one year. Given those results and the fact that the Kosars presented no prior
adverse findings concerning a Wells Fargo’s attorney signing verifications to get litigation started early, I do not find the conduct
to be arbitrary, vexatious, obdurate or in bad faith.

ORDER OF COURT
AND NOW, this 15th day of September, 2011, it is ORDERED that:

1. Defendants’ Motion to Stay and Petition for Rule to Show Cause Why Action Should not be Dismissed with
Prejudice, for Widespread, Systemic and Deliberate Violation of the Rules of Court and for Attorney’s Fees are
deemed to be preliminary objections; therefore, Defendants are prohibited from hereafter filing preliminary objec-
tions and the request for a stay and a rule to show cause are denied;

2. Defendants requests for relief, including dismissal of the action with prejudice, marking the mortgage satisfied,
requiring apologies by Plaintiff and its attorneys an award of attorney fees against Plaintiff and its counsel, are
denied;

3. Plaintiff shall file an amended verification within twenty days.

BY THE COURT:
/s/Hertzberg, J.

1 The Residential Mortgage Foreclosure Diversion Program is authorized by Allegheny County Administrative Order No. AD-
2008-535-PJ dated December 19, 2008. The Program mandates that all Mortgage Foreclosure Complaints involving owner-occu-
pied residential properties contain an ‘URGENT NOTICE” that provides the telephone number of the “Save Your Home
Hotline.” Defendants calling the hotline are assigned a Housing Counselor who explores Defendants’ options, including
“…proposing a repayment plan…paying the mortgage default over 60 months…[and] request[ing] a loan modification….” The
Housing Counselor then submits a written proposal for addressing the mortgage delinquency to the Plaintiff ’s attorney. A court
conciliation is scheduled, and “…a representative of the Plaintiff or investor who has actual authority to modify mortgages, to
enter into alternate payment agreements with the defendant, or otherwise resolve the action shall be present at the Conciliation
Conference or shall be available telephonically.” The Plaintiff must respond to the written proposal prepared by the Housing
Counselor at or before the Conciliation Conference. “The Court may stay the proceedings for a reasonable period to permit
meaningful conciliation.”
2 Even if the foreclosure is found to be “an action upon a negotiable bond….” (See 42 Pa. C.S.§5525), the statute of limitations would
not expire until four years after default, which would be August 1, 2013.
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Ilze Lucero v. Mark T. Lucero
Custody Relocation

1. The mother sought to relocate with the parties’ children to Michigan due to her plans to remarry and move to Michigan where
her fiancé was employed.

2. The father was viewed as being historically deceptive with the mother, not being significantly involved with the children, not
being involved in the children’s educational ventures and extracurricular activities, and having questionable motives regarding his
attempts to prevent the relocation. The father was viewed as focusing more on one of the children rather than on both and having
behaved in ways that question his devotion to the children. The father travels considerably for his employment and the children
would have to be supervised by nannies if they were to live with the father rather than relocate with the mother.

3. The children were thriving with the mother, developed a bond with their future stepfather, and there was no reason to believe
that they would not continue to excel in school once a relocation was effectuated. The move would have no negative impact on the
children. The relationship between the father and the children would be adequately preserved. The mother had never thwarted
the father’s custody in the past. The father’s motives, however, were viewed with skepticism considering his history of deceiving
the mother and his history of attempting to exercise control over her.

(Christine Gale)
Michele McPeak Cromer for Plaintiff/Mother.
Gail C. Calderwood for Defendant/Father.
No. FD-04-7842-001. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Marmo, J.—August 18, 2011.

OPINION
PROCEDURAL AND FACTUAL HISTORY

Defendant Mark T. Lucero (“Father”) appeals from this Court’s Order, entered June 22, 2011, which granted Ilze Lucero’s
(“Mother”) request to relocate with the parties’ minor children, Kristen Maria Lucero (d.o.b. 11/22/1999) and Matthew Mark
Lucero (d.o.b. 11/21/2001), to Clarkston, Michigan. Mother initiated this matter by presenting a Petition for Relocation to the Court
on April 6, 2011. Father contested Mother’s petition and a hearing was scheduled for June 8, 2011. The docket reflects that the par-
ties did not have a custody order in place at the time of the relocation hearing.

At trial, this Court heard testimony offered by both parties regarding the history of their relationship. Mother and Father met
in Latvia when Mother was 18-years-old. See Hearing Transcript, “H.T.”, p.13. Mother was in college with a job, surrounded by
her family, but she fell in love with Father and moved with him to the United States. See H.T. p. 3. The parties were married in
April, 1999 in Pittsburgh, Pennsylvania. Id. at 13. When the parties went to the courthouse to apply for a marriage license, Father
represented to Mother (who was 19-years-old at the time) that he was 38-years-old, when in reality he was 48-years-old. Id. at 4,
13-14, 100. Mother did not find out that Father had lied about his age until after they were separated. Id. at 13, 71. When the par-
ties eventually divorced in 2004, they used the best man at their wedding, a close friend of Father’s, to prepare a Marriage
Settlement Agreement. Id. at 16. Since their separation, Mother and the children have lived in a house owned by Father on Aspen
Street in Bloomfield, Pittsburgh, Pennsylvania. H.T., pp. 5, 12, 17. Father leisurely comes and goes, which has resulted in a tense
living situation. See id. at 4-5, 17, 57. Mother met her fiancé in July, 2009 while he was employed in Pennsylvania. Id. at 6, 21.
Mother’s fiancé is now gainfully employed as a registered electrician in his hometown of Clarkston, Michigan, where he is sur-
rounded by his friends and family. See id. at 21. Mother plans to remarry in July, 2011 and relocate with the parties’ minor chil-
dren to live with her new husband in Clarkston, Michigan.

ANALYSIS
In considering Mother’s relocation petition, this Court evaluated the evidence presented in light of 23 PA.C.S.A. 5337(h), which

provides as follows:

(h) Relocation factors. In determining whether to grant a proposed relocation, the court shall consider the following
factors, giving weighted consideration to those factors which affect the safety of the child:

(1) The nature, quality, extent of involvement and duration of the child’s relationship with the party proposing to relo-
cate and with the nonrelocating party, siblings and other significant persons in the child’s life.

(2) The age, developmental stage, needs of the child and the likely impact the relocation will have on the child’s phys-
ical, educational and emotional development, taking into consideration any special needs of the child.

(3) The feasibility of preserving the relationship between the nonrelocating party and the child through suitable cus-
tody arrangements, considering the logistics and financial circumstances of the parties.

(4) The child’s preference, taking into consideration the age and maturity of the child.

(5) Whether there is an established pattern of conduct of either party to promote or thwart the relationship of the
child and the other party.

(6) Whether the relocation will enhance the general quality of life for the party seeking the relocation, including, but
not limited to, financial or emotional benefit or educational opportunity.

(7) Whether the relocation will enhance the general quality of life for the child, including, but not limited to, finan-
cial, or emotional benefit or educational opportunity.

(8) The reasons and motivation of each party for seeking or opposing the relocation.

(9) The present and past abuse committed by a party or member of the party’s household and whether there is a con-
tinued risk of harm to the child or an abused party.

(10) Any other factor affecting the best interest of the child.

23 PA.C.S.A. 5337(h) (2011).
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As to the first factor, this Court found that Mother has always been the primary caregiver of the children and the one involved in
the children’s relationships and experiences. Although Father did have some custody time with the children, the majority of the chil-
dren’s time was spent with Mother or in school. See H.T., p. 104. The parties’ 11-year-old daughter rarely goes to Father’s home and
does not stay overnight there. See id. at 19, 83. Her room has been occupied by Father’s nannies and other female friends that have
stayed with him. See id. at 48. Father has even advertised Kristen’s room on the internet to women from other countries asking them
to come stay with him. Id. at 96-97. Mother has always been primarily responsible for providing the children with their daily needs,
including making sure they do their homework, preparing their meals, scheduling and monitoring their various appointments, and
monitoring their school and extracurricular activities. Id. at 24. Mother has been the only parent to attend the children’s parent-
teacher conferences since 2003, and she even attends the majority of the weekly Boy Scouts meetings with their son. H.T. at 25, 84.
She assists with all of the homework and projects and is also the one who has to discipline the children. Id. at 25-26, 56. Neither Mother
nor Father have extended family in Pittsburgh, with the exception of paternal grandmother, with whom the children will be able to
visit frequently under the custody provisions of this Court’s June 22, 2011 Order. See id. at 25, 26, 64. Since Father travels quite fre-
quently for his Vodka importing business, the children would be supervised much of the time by nannies if they lived with Father
instead of relocating with Mother to Michigan. See id. at 27-28. Mother and the children will have an extended support system in
Michigan through Mother’s fiancé and his family. See id. at 35. Additionally, the children have developed a bond with their future step-
father and have visited with his family, including spending the last two Christmas holidays in Michigan. See id. at 30-31, 35-36.

With regard to the second factor, this Court found that both children like school and earn good grades and there is no reason to
believe the children will not continue to excel in school after the move. See H.T., p. 55, 107. There are good public and private schools
available for the children in Michigan, all of which Mother has thoroughly researched. See id. at 29, 32, 38. In fact, Mother even
researched two Catholic schools as Father has indicated he would want the children to attend a Catholic school. Id. at 29, 32-33.
Mother has confirmed that the community where they will live offers similar extracurricular activities as the children are involved
in currently, including a Boy Scout troop, bands at each school, public swimming pools and beaches with lifeguards on the lakes, and
sports for the children. See id. at 29, 30, 34. There is a public library and public park nearby. See id. at 30. Mother has also thorough-
ly researched the pediatricians and dentists in the community. See id. at 34-35. There was no evidence presented at the hearing that
the move would have a negative impact on the children’s development or that the children had any special needs to consider.

The third factor goes to the feasibility of maintaining the relationship with the noncustodial parent. In this case, the Court found
the relationship between Father and the children would be adequately preserved and that Mother was committed to maintaining
that relationship, including her willingness to provide the majority of the transportation to and from Pittsburgh to facilitate the
relationship. See H.T., p. 37-38, 71. In addition to the considerable custody time provided to Father during the summer months and
on weekends during the school year, Father is permitted to travel to Michigan to participate and/or observe the children in their
school or extracurricular activities. See id. at 38. Michigan is a drivable distance for the parties and the custody and communica-
tion provisions provided will be sufficient to preserve the relationship between Father and the children. Additionally, Father trav-
els frequently as part of his business, so Michigan should be an easy location for him to visit. See id. at 28. Father is also entitled
to communicate with the children by telephone, text or other electronic means, including a Skype account online, while they are
in Mother’s custody. See id. at 37-38.

With regard to the children’s preferences, Mother testified at the hearing that both of the children have visited Michigan and
like it there. See H.T., p. 35. She also testified that they have been talking about the move since the engagement and the children
were excited about it. Id. at 23, 41. Both of the children will be in the wedding and have been preparing their rooms at their new
home. Id. at 23, 29, 41-42. Furthermore, the children and Mother’s fiancé have developed a strong bond and participate in activi-
ties together, including teaching them how to ride a bike, hiking, playing basketball and building and racing soap box racers. See
H.T., p. 22, 35. The children were not present for the hearing, but the Court briefly interviewed them a couple of days after the
hearing. Kristen (age 11) indicated that she wants to move. Matthew (age 9) did not indicate a preference, but stated he has visit-
ed Michigan and likes it there. Father argues on appeal that the Court erred by interviewing the children in camera. This was dis-
cussed at the hearing and Father’s counsel agreed it was a good idea for the Court to talk with the children in camera. Id. at 11 (“I
agree, Your Honor. I think that’s a great idea.”). The Court asked both attorneys if they would prefer the interview to be on tape
and neither responded in the affirmative.

The fifth factor requires that the Court examine whether there is a pattern of conduct which promotes or thwarts the relation-
ship of the child with the other party. In this matter, the Court determined that Mother, who has never thwarted Father’s custody
in the past, will continue to encourage and promote the relationship between the children and Father despite the distance.

With regard to the sixth and seventh factors, this Court finds that the proposed move will enhance the lives of Mother and the
children. Here, Mother is seeking to relocate in order to remarry, which will be to her emotional and financial benefit. Mother’s
fiancé lives in the neighborhood where he grew up in Clarkston, Michigan, where he is surrounded by his family, and is gainfully
employed as a registered electrician. See H.T., p. 21. Mother currently works for UPMC Shadyside in the admissions office, but her
fiancé’s income will be sufficient to support her and the children and allow her to stay at home with the children full time. Id. at 13,
28. Mother will dedicate time when the children are at school to her two side business, an online craft store handling bridal acces-
sories and her photography business. Id. at 28, 48-49. Additionally, the children will be attending a high quality school, living in a
suitable neighborhood in a two-parent home, while still maintaining a relationship with Father. The relocation will afford the chil-
dren an opportunity to grow in what should be a strong family environment. Mother’s fiancé has already established a strong rela-
tionship with the children. See H.T., pp. 31, 35. Mother and the children will have an extended support system in Michigan through
Mother’s fiancé and his family, unlike in Pittsburgh where she relies solely on Father. The move will also be a significant improve-
ment from the current living situation where Mother and the children are living in a house owned by Father. Because he owns the
house, Father leisurely comes and goes. There have been incidents of Father forcing his way into the home, going into Mother’s bed-
room to use her computer and making himself sandwiches in the kitchen without invite. See id. at 57. This Court concludes that the
relocation is in the best interest of the children and will enhance the general qualify of life for both Mother and children.

The eighth factor looks to the motivation of each party. Here, Mother is seeking to relocate to better both her life and the lives
of her children. Mother’s motives in requesting the relocation appear pure as she is re-marrying after a two (2) year courtship,
having met her fiancé in July, 2009 while he was employed in Pittsburgh. This Court could not discern any improper motive or
mere whim or intent to frustrate Father’s custodial rights on the part of Mother. Father allegedly opposes the move only out of love
for his children and his desire to be a part of their lives. However, this Court is a bit skeptical of Father’s motives considering his
history of deceiving Mother and attempts to exercise control over her. See H.T., p. 100. According to Mother, Father did not have



november 18 ,  2011 page 463

significant interest in spending time with the children until he received notice of the relocation. See id. at 7. Even then, his inter-
est has increased with respect to their son, Matthew, and not their daughter, Kristen. See id. While Father claims to be involved in
the children’s lives, he could not name any of his children’s teachers or doctors at the hearing. See id. at 91-92, 99. He did not attend
Kristen’s band concert or Matthew’s big Christmas production or Boy Scouts dinner this past year. See id. at 92-93. Father also
failed to testify credibly about inviting women over the internet to stay in his daughter’s room at his house. See id. at 96-98. Father’s
suggestion that Mother and her fiancé live with the children in his house for a period of two (2) years and then revisit the reloca-
tion request is not a feasible option. See id. at 89. The living situation is tense as it is, especially when Mother’s fiancé visits, plus
Mother’s fiancé works in Michigan. See id. at 57, 63. This suggestion appears to be nothing more than another attempt by Father
to exercise control over Mother and the children.

The last two factors regarding acts of abuse or other bad acts committed by the parties and risk to the child as well as other fac-
tors effecting the child’s best interests, do not apply in this case. There was no evidence presented that the children have ever been
treated other than in a loving and caring fashion by both parents and their future stepfather.

The Court is cognizant of the fact that relocations are usually difficult for the nonrelocating parent. The Court’s primary con-
cern, however, is the best interest of the children and we are bound to apply the standards provided in the statute. The burden of
proof regarding the relocation is on Mother in this case, but each party has the burden of establishing the integrity of his or her
motive in either seeking or opposing the relocation. See 23 PA.C.S.A. 5337(i). After a careful examination of the evidence, the Court
concludes it is in the best interests of the children to relocate to Clarkston, Michigan with Mother and her fiancé.

For the foregoing reasons, this Court did not err or abuse its discretion in granting Mother’s request to relocate with the par-
ties’ minor children to Clarkston, Michigan and the Order of June 22, 2011 should be affirmed.

Marmo, J.

Cynthia L. Werner v. Anthony M. Werner
Support Modification

1. Mother and Father were divorced in 2002. A support order for the support of the parties’ two minor children was entered in
2001 at a time when the father was lucratively employed in a cabinet making partnership. His partner unilaterally terminated this
partnership in 2008 and approximately two years later, the father sought a decrease in his support obligation based on the disso-
lution of his business by his partner, this resulting in a drastic reduction in the father’s income. The father’s request was granted
and following exceptions, the matter was remanded so that additional evidence regarding the father’s earning capacity could be
produced. Following the remand hearing, the father’s earning capacity was set at an amount significantly less than his income was
back in 2001 when the initial support order was entered.

2. The court accepted the father’s testimony as to his significant reduction in income. When he worked with his partner in the
cabinet making business, the partnership had been awarded a large contract, this contract representing ninety seven percent of
their business. This contract was subsequently lost and the partner terminated his partnership with the father.

3. The father was meeting his expenses by using his savings and money realized from the sale of the former marital residence.
His earning capacity was set based on what he reasonably could earn as a cabinet maker. No evidence was presented that the father
was at fault for the dissolution of his partnership or that he voluntarily left his employment. His decrease in income was seen to
be substantial, continuing, and involuntary. The mother submitted no evidence as to any basis for attributing a higher income pro-
ducing ability to the father or to attribute earnings at a level of a business owner.

(Christine Gale)
James E. Mahood for Plaintiff.
Anthony M. Werner, Pro Se, Defendant.
No. FD 00-000868-006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Eaton, J.—August 18, 2011.

OPINION
Plaintiff Cynthia L. Werner (Mother) appeals this Court’s order of May 2, 2011 dismissing her exceptions to the hearing offi-

cer’s recommendation to modify child support.
Mother and defendant Anthony M. Werner (Father) were married on September 23, 1989. They were granted a bifurcated

divorce on August 21, 2002. They have two minor children. An initial order for child support of $1,244 was entered on March 22,
2001. At that time, Father was a partner in B & W Wood Products (B & W) and received income and partnership distributions of
approximately $250,000. Father’s partner unilaterally terminated the partnership in May of 2008.

Father filed a Petition to Modify Child Support on April 27, 2010 seeking a decrease in child support based upon the dissolution
of the business by his partner resulting in a drastic reduction in income. Following a hearing on June 10, 2010, a recommendation
was issued to grant the modification and assess Father an earning capacity of $2259 per month, Mother filed exceptions to the rec-
ommendations. The Court agreed that Father was entitled to a modification based on decreased income. The Court remanded the
case for additional evidence regarding Father’s earning capacity.

Following the remand hearing on December 8, 2010, the hearing officer recommended that Father be attributed an earning
capacity of $2800 per month. Mother filed exceptions which were dismissed by order dated May 2, 2011. Mother timely appealed,
and in response to an order issued pursuant to Pa.R.App.P. 1925(b), filed a Concise Statement of Matters Complained of on Appeal,
raising the following matters:

1. The Court erred in finding that Father met his burden of proving changed circumstances entitling him to a reduction in child
support where his loss of income was due to willful misconduct or voluntary termination and he made no effort to mitigate his loss
of earnings.

2. The Court erred in granting Father a remand hearing to determine earning capacity.
3. The Court applied an incorrect methodology in setting an earning capacity based on stale data from an outdated business valuation.
4. The Court erred in finding a decrease in Father’s income and earning capacity where he offered no competent evidence to support it.
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Father and Mother appeared pro se and both testified at the initial support modification hearing on June 10, 2010. Only Father
presented evidence at the remand hearing. Father graduated from high school in 1979 with two years training in woodworking and
cabinet making from A.W. Beattie Career Center. He did not attend college. Upon graduation from high school, Father worked in
a small custom cabinet shop for eighteen months. He was then hired by a commercial cabinet shop known as Custom Concepts. In
1989, Custom Concepts was struggling financially and Father feared that the company would close. Father and fellow Custom
Concepts employee, Mike Bosley (Bosley), formed B & W as a partnership. In 1990, Father and Bosley were laid off by Custom
Concepts and devoted their full efforts to woodworking and cabinet making for B & W. Father never made more than $30,000 as an
employee of Custom Concepts.

His first nine years at B & W, Father earned approximately $20,000 per year. In 1999, B & W was awarded a large contract with
American Eagle Outfitters. For the next nine years, American Eagle represented 97% of their business. B & W did very well finan-
cially and Father made hundreds of thousands of dollars. Bosley was the main contact with American Eagle. In 2008, B & W lost
its contract with American Eagle for reasons over which Father and Bosley disagree. By letter dated May 13, 2008, Bosley notified
Father that he was terminating the partnership. Father attempted to convince Bosley to continue the partnership without success.
Father received no income from B & W after 2008, and eventually the business was dissolved. Bosley opened his own business with
American Eagle as a client.

Thereafter, Father started Werner Woodworking and did small jobs from his home. He reached out to American Eagle but
received no response. He bought a house in foreclosure which he is fixing up to sell. He is living off savings and money from the
sale of the marital residence. Father intends to make $30,000 on the house he bought in foreclosure. He has not sought full time
employment so that he can be available for his daughter Chelsea who is in placement for drug addiction and was recently raped.

Father testified that he is qualified for a position as a cabinet maker or supervisor. Employees performing such positions at B
& W were paid between $15 and $16 per hour. Father testified that a reasonable salary for his services as a cabinet maker at pres-
ent is $39,000-$40,000. Father sought an earning capacity of $30,000 based on what he expects to make from renovating houses. At
the hearing, Mother requested an earning capacity equal to what he could earn working full time as a cabinet maker.

In her first issue on appeal, Mother contends that Father failed to meet his burden of proof for a reduction in support. She argues
that he failed to prove any change in circumstances as he still owns a woodworking business and is soliciting business from for-
mer B & W clients. Alternatively, she argues that Father was at fault for the dissolution of B & W and therefore must prove that he
attempted to mitigate the loss of his prior employment before he is entitled to a modification.

Under Pa.R.Civ.P. 1910.16-2(d)(1), there is generally no effect on a support obligation when a party voluntarily assumes a lower
paying job, quits a job, leaves employment, changes occupations or is fired for a cause. There is no evidence that Father was at
fault for the dissolution or that he voluntarily left his employment with B & W and Rule 1910.16-2(d)(1) is not applicable.

Under Rule 1910.16-2(d)(2), appropriate adjustments in support payments will be made for substantial continuing involuntary
decreases in income caused by job termination, job elimination or some other employment situation over which the party has no
control. When modification of an existing child support order is sought under this rule, the moving party has the burden of prov-
ing by competent evidence that a material and substantial change of circumstances has occurred since entry of the last order. Samii
v. Samii, 847 A.2d 691, 695 (Pa. Super. 2004). A party cannot voluntarily reduce earnings in an attempt to circumvent his support
obligations and any sudden reduction in income is viewed with suspicion. Woskob v. Woskob, 843 A.2d 1247, 1254 (Pa. Super. 2004).

Father is entitled to an adjustment in support based on a substantial, continuing involuntary decrease in income caused by an
employment situation over which he had no control. Bosley unilaterally terminated the partnership in 2008. There is no evidence
that Father voluntarily or willfully caused the dissolution or took any action in an attempt to circumvent his support obligation.
Under Rule 1910.16-2(d)(2), he is entitled to an adjustment in child support.

With respect to the second matter raised on appeal, the Court did not have a sufficient factual predicate to determine whether
the recommended earning capacity was appropriate. There was insufficient evidence regarding Father’s age, health, mental and
physical condition and training. On remand, Father was questioned extensively on all relevant matters. The hearing officer recom-
mended that his earning capacity be increased to $2800 per month instead of $2259.

With respect to Mother’s third issue, the Court assessed an earning capacity based upon the evidence and testimony presented
at the two hearings. Mother seeks to impute an earning capacity commensurate with what Father could make as the owner of wood-
working company, not an employee. Despite two opportunities, Mother submitted no evidence as to what that amount would be. A
person’s earning capacity with respect to support is defined not as an amount which the person could theoretically earn, but as that
amount which the person could realistically earn under the circumstances considering his age, health, mental and physical condi-
tion and training. Haselrig v. Haselrig, 840 A.2d 338, 340 (Pa. Super. 2003).

Father is a cabinet maker with a high school education. All his education, training and experience are in woodworking and cab-
inet making. He is 50 years and in good mental and physical condition. Father sought an earning capacity based on what he expects
to earn flipping homes. The Court determined that Father should be given the earning capacity of a fully employed cabinet maker.
B & W employees with his skills earned between $15 and 16 per hour. In a 2004 equitable distribution proceeding, experts for both
parties agreed “that the value of Husband’s labor, that is, a reasonable salary for the services he provides to B & W, is $39,000 or
$40,000 per year.” Father testified at the December 8, 2010 hearing that this continues to be a reasonable salary. Mother present-
ed no evidence that the present salary of a cabinet maker was more than $40,000. This amount is twice what Father earned as busi-
ness owner of B & W for the nine years before his partner secured the lucrative American Eagle contract.

The court has previously addressed the issue raised by Mother in the fourth matter complained of on appeal. There was suffi-
cient, competent evidence to grant the request for modification and to assess Father with an earning capacity based on annual
income as a full time cabinet maker.

For the foregoing reasons, the court dismissed Mother’s exceptions to the recommendation of the Hearing Officer.

BY THE COURT:
/s/Eaton, J.
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Jamar L. Travillion v.
William H. Difenderfer and Difenderfer, Rothman & Haber, P.C.

Lease—Landlord-Tenant—Breach—Conversion—Tortious Interference with Contract

No. GD 10-23055. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—May 26, 2011.

OPINION
Plaintiff Jamar L. Travillion [“Travillion”] appeals this Court’s March 15, 2011 Order. That Order sustained preliminary

objections filed by Defendants William H. Difenderfer and Difenderfer, Rothman & Haber, P.C. [collectively “Difenderfer”] and
dismissed Travillion’s complaint.

Background and Procedural History

On December 9, 2010, Travillion filed a complaint against Difenderfer, alleging breach of contract. In essence, Travillion’s
complaint alleged that Difenderfer agreed to investigate and represent Travillion in a criminal matter and that Difenderfer did
not do so. On the same date, Travillion filed a request to proceed in forma pauperis.

On January 10, 2011, Travillion’s IFP request was granted and he was ordered to serve his complaint. On February 10, 2011,
Difenderfer filed preliminary objections to the complaint. On March 15, 2011, those preliminary objections were sustained and the
complaint was dismissed.

On April 12, 2011, Travillion filed a Notice of Appeal of the March 15 Order. On April 12, 2011, this Court ordered Travillion to
file a concise statement of errors complained on appeal pursuant to Pa. R.A.P. 1925(b). On April 27, 2011, Travillion filed his concise
statement.

Issues Raised on Appeal
In his Pa. R.A.P. 1925 (b) Statement, Travillion averred as follows:

1. Whether the court below committed an error of law or an abuse of discretion in dismissing Plaintiff ’s complaint, with
prejudice, upon consideration of Defendants [sic] Preliminary Objections in the nature of a demurrer whereas application
of the law to the material facts averred in the complaint does not demonstrate, with certainty, that Plaintiff is estopped from
a right to relief in the assumpsit action sub judice as a result of the judgment or decree dismissing the previous action for
Plaintiff ’s failure to appear at trial.

2. Whether the court below committed an error of law in disregarding, or whether the facts and circumstances attending
this particular case warrant, as a matter of ones right of access to the courts, equal protection under the law and due
process, the need for a general rule limiting, enlarging or otherwise clarifying the jurisprudence articulated by the
Supreme Court of Pennsylvania in Bailey v. Tucker, 621 A.2d 108 (1993) to protect ones right of action to recover attor-
ney fees paid to defense counsel in a criminal matter by an aggrieved client through action in assumpsit where, as in the
case sub judice, the underlying criminal proceedings or conviction at the heart of said action were nullified by a decision
of an appellate court upon finding that said client was improperly denied the right to counsel in the criminal matter do
[sic] to his inability to hire new counsel as a result of defense counsel’s breach of an agreement to return/refund pre-paid
attorney fees following the termination of the attorney-client relationship.

Discussion and Analysis
Travillion’s first issue on appeal asserts that this Court improperly dismissed his complaint when it granted Difenderfer’s pre-

liminary objections. Difenderfer’s preliminary objections alleged that Travillion’s complaint did not state a claim upon which relief
could be granted because Travillion’s complaint pled the same allegations as a prior complaint which had been non prossed for
failure to appear.1

Difenderfer argued that Travillion had sought to open the judgment of non pros and that the Court (per the Honorable Eugene
Strassburger, then serving as Calendar Control Judge for this Division) had denied that motion, stating that Travillion failed to sat-
isfy the requirements of Rule 3051 for opening the judgment. Difenderfer stated that Travillion had appealed that judgment and
that the judgment was affirmed. Difenderfer argued that Travillion cannot state a claim upon which relief can be granted because
the non pros must be removed before a second action may be filed.

In his response to the preliminary objections, Travillion replied that the current complaint and the previous one were not iden-
tical. Travillion also argued that the prior complaint was not non prossed, but dismissed for his failure to appear. Travillion
asserted that, under case law, a second suit is not barred by a judgment of non pros.

It is true that the original complaint and the current complaint are different. In the original complaint, Travillion included
numerous claims that were dismissed after preliminary objections were filed. Travillion then proceeded solely on the breach of
contract claim. Travillion’s current complaint asserts the same breach of contract claim that he pursued previously. It also is true
that the order dismissing Travillion’s first complaint did not specifically state that a judgment of non pros was entered. However,
Travillion filed a motion to open a judgment of non pros, the Court (per Judge Strassburger) ruled on that motion, Travillion
appealed that ruling, and the Superior Court affirmed.2 Travillion cannot not now deny that this was a judgment of non pros.

In the Schuylkill Navy case, there was a judgment of non pros against the plaintiff. Plaintiff refiled the same complaint, and the
defendant filed preliminary objections. Schuylkill Navy v. Langbord, 728 A.2d 964, 965 (Pa. Super. 1999). The plaintiff acknowledged
the previous complaint and the non pros judgment. Id. at 969. The Superior Court held that the complaint could not proceed unless
and until the plaintiff filed a petition to strike or open the prior non pros and that petition was granted by the trial court. Id. The
opening or striking of the non pros pursuant to Rule 3051 was a prerequisite to proceeding under a new cause of action. Id. at 970.

While Travillion was correct that a judgment of non pros does not preclude a second complaint, Difenderfer was correct that
Travillion must first open the judgment. Travillion attempted to open the judgment, his attempt was denied, and he lost on appeal.
Because the decision on appeal was a final judgment, there was no way for Travillion to open the non pros now. Without doing so,
Travillion could not proceed with a second suit. Accordingly, his complaint was dismissed with prejudice.

Travillion’s second issue on appeal questions the decisional law in Bailey v. Tucker, 621 A.2d 103 (Pa. 1993). This Court (per
Judge Strassburger) cited the Bailey case in discussing why some of the counts in Travillion’s first complaint were dismissed.3 The
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Superior Court also cited Bailey in its Opinion affirming the lower court.4

The Bailey discussion was not relevant to the instant matter before the undersigned member of this Court. It appears that
Travillion raises his concerns about the case law here, in an attempt to re-litigate the issues addressed in his first complaint and
appeal. Any issues with regard to Bailey are not properly before this Court. Further, it is not for a trial court to “limit, enlarge or
clarify” the case law promulgated by the Supreme Court of Pennsylvania.

BY THE COURT:
/s/Wecht, J.

1 See Travillion v. Difenderfer, docketed at GD 06-28614.
2 Travillion v. Difenderfer, April 20, 2009 Unpublished Memorandum docketed at 1025 WDA 2008.
3 Travillion v. Difenderfer, Aug. 8, 2008 Opinion at 4-5, (Strassburger, J.) docketed at GD 06-28614.
4 Travillion, supra note 2, at 5-6.

Donald E. Smith v.
Jones, Gregg, Creehan & Gerace, LLP, et al.

Negligence—Legal Malpractice—Jurisdiction—Service of Process—Pro Se Litigant

No. GD 08-27690. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—July 28, 2011.

OPINION
Plaintiff appeals from our Order of February 8, 2011, by which we dismissed his action for lack of jurisdiction. We first note

that, contrary to Plaintiff ’s representation in his Statement of Matters Complained of on Appeal, there is a videotape record
of the argument on that date that led to the Order in question. Because Plaintiff has been permitted to proceed here in forma
pauperis, we have, on our own initiative, directed that the record of argument be transcribed and filed for the use of the appel-
late court.

We also note that our ruling, discussed below, was applicable to all Defendants, even those who had not filed objections. We
therefore dismissed the action as to all Defendants, on our own Motion. Plaintiff has been representing himself because he had
been unable, apparently for several years, to find an attorney willing to take on his case. We felt it better, in the interest of justice
and judicial economy, to enter a final order so that the crucial question of jurisdiction could be addressed.

PROCEDURAL HISTORY
Plaintiff had filed RICO and other claims against all these same Defendants in federal court. The Honorable Terrence F.

McVerry, of the United States District Court for the Western District of Pennsylvania, dismissed Plaintiff ’s federal claims,
declined to assume jurisdiction of the state claims and permitted Plaintiff to transfer the federal action to state court within 30
days of his Order.

According to Plaintiff ’s statement at argument, he re-filed the entire federal complaint with the Department of Court Records,
Civil Division, within that 30-day time period. However, he admits he took no steps to serve any defendant with original process.
The docket shows that, as of the argument date, on February 8, 2011, no steps had been taken regarding service, and also shows
that even as of July 27, 2011 no steps had been taken.

The law regarding service of original process is clear: until a defendant has been properly served under the Pennsylvania Rules
of Civil Procedure 400, et seq., the Court is without jurisdiction to hear a Plaintiff ’s Complaint.

On February 8, 2011, Plaintiff ’s argument was that he did not serve anyone because a clerk told him service would be accom-
plished electronically. We explained that we were unaware of such a Rule and asked Plaintiff to direct us to the rule he believed
applied. He merely reiterated that he relied on what the clerk told him. He does not raise this issue on appeal, so it is not only
without merit, it has been waived.

The appeal appears to be timely although it may not have been perfected until May 27, 2011, when the Superior Court assigned
it an appellate docket number. Pursuant to our Order, Plaintiff filed a timely Statement of Matters Complained of on appeal in
which he raises the following issues, which we have re-phrased for clarity:

1. That the Court incorrectly ruled that it lacked jurisdiction and violated Plaintiff ’s right to due process under the 14th
Amendment to the United States Constitution, declining to accept an affidavit of an out-of-state attorney that Plaintiff
submitted during argument.

2. That the Court’s Order reflects a bias in favor of Defendants, based on the fact that many, if not all, are attorneys who
practice in this Court.

DISCUSSION
1. The Court lacked jurisdiction because Plaintiff, to this day, has failed to take any steps to serve Defendants with original

process.
Plaintiff ’s contention seems to be based on Plaintiff ’s misunderstanding of the word “jurisdiction” as used in Section 1 of the

14th Amendment, which he quotes in his Statement of Matters Complained of on Appeal:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State within they reside. No State shall make or enforce any laws which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, with-
out due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
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It is beyond question that persons “subject to the jurisdiction of the United States are not automatically subject to the jurisdic-
tion of every court in the United States. Rather, any person, including Plaintiff, can seek redress in a court, including this one, and
voluntarily subject themselves to the court’s jurisdiction. However, defendants are not subject to a court’s jurisdiction unless and
until that court’s rules are followed.

In Pennsylvania, the Rules of Court require that service of original process, be served by the Sheriff in accordance with Pa.
R.C.P. 400. In this case, the Amended Complaint transferred from federal court to our court is the “original process” and, as noted
on the docket, it was “returnable” by January 29, 2009. “Returnable” refers to the Sheriff ’s return of service. Plaintiff failed to
take any steps to direct the Sheriff to serve a copy of the Amended Complaint upon any of the Defendants. The time for such serv-
ice appears to have expired quite some time ago. While litigants in civil matters are entitled to represent themselves, they are not
entitled to disregard the Rules of Court any more than attorney may.

When it comes to the power of the Court to hear a case, that is to say, the Court’s jurisdiction, we have none over any defendant
until that defendant is served. Actual knowledge by the Defendants that a federal judge permitted the transfer and the Plaintiff
attempted to accomplish the transfer is irrelevant where service of original process has never even been attempted. The Pennsylvania
Supreme Court has discussed the issue of timeliness of service that was made at some point in McCreesh v. City of Philadelphia, 585
Pa. 211, 888 A.2d 664 (2005). Here, there having been no attempt to serve, McCreesh would seem to require dismissal.

2. The second issue Plaintiff raises is that the Court was biased in favor of “attorneys representing attorneys who regularly
practice before the Motions Judge, the Judge merely acting as a ‘straw man’ by signing a Court Order dismissing the [plaintiff]
Appellant’s case with prejudice.”

We merely note the misuse of the phrase “straw man” and refer Plaintiff to Black’s Law dictionary (any edition) for a short def-
inition. The gist of this portion of his Statement is that we signed our Order in favor of Defendants without any basis in law and
merely because many if not all Defendants were attorneys. Since Plaintiff is a lay person we tolerate his attack on our integrity
while denying the accusation.

Our ruling was based on the axiomatic principle discussed above: this Court has no power to hear Plaintiff ’s case further.
Plaintiff himself deprived us of the opportunity to exercise jurisdiction over any of the Defendants because he has served none
of them. The Order entered was the only one that could be entered, against Plaintiff, the only person over whom we did have
jurisdiction, and it should be affirmed.

BY THE COURT:
/s/Friedman, J.

DATED: July 28, 2011

Genco Distribution System, Inc. and Genco I, Inc. v.
The Bazaar, Inc.

Miscellaneous—Conversion—Uniform Commercial Code—Breach of Contract—Measure of Damages

No. GD 10-17538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—July 12, 2011.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).

INTRODUCTION
Plaintiffs (hereinafter collectively referred to as “GENCO”) have sued Defendant (hereinafter, “Bazaar”) for allegedly convert-

ing goods to Bazaar’s own use and benefit. As a result, GENCO had to pay a third party for the goods and now seeks to recover
damages from Bazaar. Our Decision is based on facts that are unusual but virtually undisputed and law that is greatly disputed.
The parties are both large companies that deal in certain aspects of the consumer product distribution and return business.

FACTUAL BACKGROUND
According to the credible evidence presented at trial, GENCO receives, stores, and ships to other entities, including Bazaar, var-

ious products that are returned to retailers by consumers or returned by retailers to manufacturers. Bazaar purchases such
returned products from various sources at a huge discount, normally 10% of the retail price, and re-sells them to different discount
stores such as Dollar. Bazaar also operates a few of its own discount stores, but its primary business is re-selling to others at a
slight markup, roughly 15% of retail. The product is then sold to consumers, by others, at roughly 25% of the original retail price.

In this case, GENCO made a clerical error in November 2009 that it did not discover for three to four months. According to
GENCO’s evidence, the error was on a computerized address list that created a “cascade” of incorrect shipments to various recip-
ients. That error resulted in as many as three shipments of a consumer product known as Magic Sliders being sent to Bazaar
instead of to the intended recipient, the Magic Sliders Company. GENCO’s claim rests largely on its contention that Bazaar should
have noticed GENCO’s error when the shipments first arrived. However, GENCO’s documents incorrectly gave the “ship to” name
and address as Bazaar, albeit including as well a reference to the Magic Sliders Company on a separate line on the bills of lading
or manifests for the shipments. (Pl. Ex. 6, 12 & 15.)

Although Bazaar admits receiving two shipments, GENCO insists three shipments were made. The evidence in support of
Bazaar’s receipt (Pl. Ex. 17) of the third shipment is a delivery receipt describing the shipped product as “machines, data process-
ing equipment.” However, we believe that description is another clerical error, and the shipment itself was Magic Sliders. Exhibit
17 gives the number of pallets as four, the gross weight as 973 pounds, and the pickup date as November 9, 2009, from GENCO’s
Woodland, California facility. This is identical as to pickup date, weight and number of pallets shown by Plaintiff Exhibit 15, a bill
of lading. Exhibit 15 refers to 203 cartons of Magic Sliders as the product being shipped. We therefore find that it is more probable
than not that Bazaar did receive this third shipment of Magic Sliders as well.
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The credible and virtually undisputed evidence indicates that Bazaar receives many shipments daily of various products from
numerous sources, and further indicates that there was nothing obviously out of the ordinary about the shipments at issue when
they arrived at Bazaar’s warehouse. It was likewise undisputed at trial that GENCO, albeit only on behalf of specific customers,
regularly shipped various consumer products to Bazaar for immediate liquidation. The credible evidence also shows that GENCO
was aware of Bazaar’s business and the usage of that trade.

At trial, Bazaar’s uncontested evidence showed that numerous companies regularly shipped various products in bulk to
Bazaar for immediate liquidation. Mr. Nardick, Bazaar’s President, credibly testified that some shipments arrive unexpectedly
while others are scheduled in advance. All shipments, however, are processed expeditiously and prepared for immediate liqui-
dation without there first being a bill from the shipper and without prior payment by Bazaar to the shipper. In the ordinary
course, Bazaar would eventually get a bill from whoever shipped product to it. The bill would be for approximately 10% of the
retail price, consistent with the liquidation industry practice.

GENCO insists, however, that because it has always acted only as a bailee for various retailers who contracted directly with
Bazaar to liquidate their products and never acted as a seller in its own right, Bazaar should have discovered GENCO’s error in
sending the Magic Sliders. The credible evidence does not show that Bazaar was aware of the nature or details of GENCO’s rela-
tionships with third parties nor does it show that Bazaar should have realized that the shipments were out of the ordinary and not,
despite appearances, an offer from GENCO to sell the Magic Sliders to Bazaar. Moreover, given the credible evidence, it does not
follow that one in Bazaar’s shoes should have known that on the three occasions at issue GENCO had made a mistake and did not
intend to send the Magic Sliders to Bazaar.

GENCO also emphasizes the distinction between the Magic Sliders and the “soft” retail products (e.g. creams, medicines, etc.)
which it regularly ships to Bazaar for liquidation pursuant to Bazaar’s contracts with either manufacturers or retailers of those
“soft” products. That distinction, however, is not dispositive here, since Magic Sliders are clearly within the range of household
consumer products typically liquidated by Bazaar. Furthermore, GENCO had expressly directed each shipment to Bazaar at
Bazaar’s processing center. The credible evidence suggests a series of events largely in line with both the prior course of dealings
between the parties and the “usages” of the return and liquidation business in which both parties participate. Hence, despite
GENCO’s lack of an actual intention to sell the Magic Sliders, Bazaar reasonably interpreted GENCO’s conduct, sending it ship-
ments of a consumer product, as an offer to sell those goods to Bazaar for liquidation. Bazaar, therefore, reasonably accepted the
apparent offer by preparing, listing and eventually selling at liquidation prices the majority of the Magic Sliders.1

Bazaar therefore handled the GENCO shipments as it does all its other incoming shipments, whether from GENCO or other
sources: the warehouse staff checked the bill of lading, confirmed the count, sorted the Magic Sliders by package size, then sent a
sample of each size to the office staff for pricing; the office staff then placed a description on the Bazaar website indicating the
quantity of each size that was available and the price at which Bazaar would re-sell the product to the discount stores that were
interested. Robert Nardick, the President of Bazaar, testified credibly that the return/re-sell/liquidation business is operated large-
ly on trust between Bazaar and the shippers of returned product. In the ordinary course, Bazaar would eventually get a bill from
whoever shipped product to it. In the ordinary course Bazaar expected that it would be billed an amount close enough to 10% of
retail for the Magic Sliders to warrant the re-sale price it placed on the website. If the bill for any one product later turned out to
be somewhat greater than 10%, that would not be a problem for Bazaar, since the 10% amount generally used was within the norms
of the returns industry.

Most of the Magic Sliders mistakenly shipped to Bazaar by GENCO in early November 2009 were re-sold before GENCO itself
first realized that the “cascading” error had occurred. By late February or early March, GENCO had learned from Sears,2 the
retailer that had sent the items to GENCO, that something had happened to three of the Magic Sliders shipments that Sears had
expected GENCO to return to the Magic Sliders Company. This call was what led GENCO to investigate its own records, leading
to the realization that many shipments in early November had gone to incorrect addresses. Apparently, GENCO’s systems did not
react when those other shipments were perceived by the recipients as clearly erroneous and were returned. Such incidents were
not uncommon and so raised no red flags in GENCO’s employees.

According to the credible evidence, the earliest anyone from GENCO called Bazaar to inquire about the whereabouts of the
product would be March 8, 2010.3 The Magic Sliders Company eventually charged Sears $90,885.10 for the missing items. There is
no evidence to show how that amount was determined nor what kind of value it represented (such as retail, fair market, manufac-
turing cost). Sears paid that sum and wanted GENCO to reimburse it. GENCO did so and now seeks to recover money damages
from Bazaar under the theory of conversion. The amount GENCO seeks here is based on the total original retail price of the Magic
Sliders, said to be $173,170.00, which GENCO says is the fair market value that would apply in cases of conversion for the 17,317
individual packages it mistakenly shipped to Bazaar.

For the reasons set forth below, we disagree with GENCO’s position and rule, for the most part, in favor of Bazaar, concluding
that the tort of conversion has not been made out. However, we conclude that GENCO is nevertheless entitled to a relatively small
award, not the full retail price nor even the amount GENCO paid Sears. The conclusion as to damages is reached on two alterna-
tive bases, (1) the UCC, which says these facts indicate a contract implied in fact, or (2) our equitable powers. We further conclude
that damages under either theory are the same. As between merchants, the reasonable value of the returned Magic Sliders at the
time that GENCO shipped them and Bazaar disposed of them is 10% of the retail price.

LEGAL ISSUES INVOLVED
1. Whether Plaintiff has made out the tort of conversion.
2. Whether under the UCC there was a contract implied in fact.
3. The correct measure of damages.

DISCUSSION
1. GENCO has made out only two of the three elements of the tort of Conversion. The third element, lack of lawful justification,
is not supported by the credible evidence.

The Pennsylvania Supreme Court has defined conversion as “the deprivation of another’s right of property in, or use or posses-
sion of, a chattel, or other interference therewith, without the owner’s consent and without lawful justification.” Stevenson v.
Economy Bank of Ambridge, 413 Pa. 442, 451, 197 A.2d 721, 726 (1964) (citation omitted). Thus, GENCO had to establish (1) that
GENCO had a right of possession of the Magic Sliders, (2) that Bazaar exercised dominion over the Magic Sliders inconsistent with
GENCO’s interest, and (3) that this was done without either GENCO’s consent or lawful justification.4 Given the credible evidence,
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GENCO has made out only the first two of those three elements.
In Pennsylvania, it is well-settled that “a person seeking to recover on a theory of conversion need not be the owner of the prop-

erty claimed to be converted, provided that the plaintiff is in possession or entitled to be in possession at the time of the conver-
sion.” Eisenhauer v. Clock Towers Associates, 399 Pa. Super. 238, 244, 582 A.2d 33, 36 (1990) (citing Gunzburger v. Rosenthal, 226
Pa. 300, 75 A. 418 (1910); Bank of Landisburg v. Burruss, 362 Pa.Super. 317, 321, 524 A.2d 896, 898 (1987); 18 Am. Jur. 2d §57, 75,
76; Prosser & Keeton, Torts, § 15 (5th ed. 1984); and Restatement (Second) Torts, §§224A, 225.) Hence, “a bailee in possession …
is entitled, as against a third party, to recover the full value of the bailed property in case of its … conversion by the third party….”
Burgis v. Philadelphia County, 169 Pa. Super. 23, 25, 82 A.2d 561, 563 (1951) (citing Smyth v. Fidelity & Deposit Co. of Maryland,
125 Pa.Super. 597, 190 A. 398, 402 (1937), affirmed 326 Pa. 391, 192 A. 640; McCrossan v. Reilly, 33 Pa.Super. 628 (1907)). Here, the
contract between GENCO and Sears, whereby GENCO took possession of various items including the Magic Sliders and agreed to
deliver them back to the manufacturer on behalf of Sears, indicates that GENCO was a bailee of the Magic Sliders and, therefore,
may maintain an action for conversion. This first element of the tort of conversion has been made out.

It has also long been the rule in Pennsylvania that “[a] conversion may be committed by disposing of a chattel by a sale …
intending to transfer a proprietary interest in it.” Coles v. Sutphen, 167 Pa. Super. 457, 460, 75 A.2d 623, 624 (1950) (citing
Restatement of Torts, sec. 223(e)); Croft v. Jennings, 173 Pa. 216, 33 A. 1026 (1896); Bernstein v. Hineman, 86 Pa.Super. 198 (1925);
Beadling v. Moore, 93 Pa.Super. 544 (1928). “Although the exercise of control over the chattel must be intentional, the tort of con-
version does not rest on proof of specific intent to commit a wrong.” L.B. Foster Co. v. Charles Caracciolo Steel & Metal Yard, Inc.,
777 A.2d 1090, 1095 (Pa. Super. 2001) (Citation omitted.) Thus, Bazaar’s sale of the Magic Sliders is inconsistent with GENCO’s
interest. The second element of the tort of conversion has been made out.

As to the third element of the tort of conversion, lack of consent or without lawful justification, GENCO has at best shown it
did not intend to consent, although its conduct certainly implied consent. GENCO clearly has not met its burden of showing, by
a preponderance of the credible evidence, that Bazaar acted without lawful justification. Whether “a defendant acted without
lawful justification is an element of a prima facie case of conversion, on which a plaintiff bears the burden of proof; it is not an
affirmative defense.” Schulze v. Legg Mason Wood Walker, Inc., 865 F. Supp. 277, 284 (W.D. Pa. 1994); 2 Summ. Pa. Jur. 2d Torts
§ 14:4. The credible evidence reveals that Bazaar did have lawful justification to liquidate the Magic Sliders. Therefore, GENCO
has failed to make out a claim for conversion.

The credible evidence pertinent to the issue of lawful justification shows

1) that the return/liquidation industry involves high volumes of shipments and deliveries among the various participants,
with accurate counts and rapidity of re-sale being high among the priorities;

2) that Bazaar regularly received returned consumer products from GENCO, which had been sent for Bazaar to re-sell;

3) that Bazaar received the three shipments of Magic Sliders in the same manner as it received virtually all other ship-
ments of returned consumer products, whether from GENCO or others;

4) that GENCO expressly directed the shipments to Bazaar at Bazaar’s correct address;

5) that there was nothing out of the ordinary that would cause any of Bazaar’s personnel to realize that GENCO must have
made a mistake and must not have meant to send the Magic Sliders to Bazaar.

Bazaar, therefore, in good faith and without any actual or implied awareness of GENCO’s error, did what it normally did, what
shippers such as GENCO would have expected it to do, and what GENCO itself would have expected it to do with the other ship-
ments that it sent intentionally to Bazaar. In the circumstances, created by GENCO, Bazaar’s conduct was indeed “lawful.”

The facts that demonstrate Bazaar’s “lawful justification” also make out a contract implied in fact under the UCC, as discussed
infra, and it is this defense that Bazaar focuses on. Since the contract’s implicit existence also negates the third element of the tort
of conversion, we conclude that Bazaar is not liable to GENCO under the law of conversion.

2. GENCO’s conduct, viewed objectively, as required, rather than subjectively, manifested an offer to Bazaar to sell it the three
shipments at liquidation prices. Bazaar accepted that offer and a contract implied in fact was created under the UCC.

An implied contract is a legally enforceable agreement that is inferred from the conduct of the parties and the surrounding facts
of the parties’ dealing, but that has not been verbally expressed. Highland Sewer & Water Auth. v. Forest Hills Mun. Auth., 797 A.2d
385, 390 (Pa. Commw. Ct. 2002). There is no need in certain circumstances that there be a “true and actual meeting of the minds.”

In ascertaining the intent of the parties to a contract, it is their outward and objective manifestations of assent, as
opposed to their undisclosed and subjective intentions, that matter. General Warehousemen and Employees Union
Local No. 636 v. J.C. Penney Company, 484 F.Supp. 130, 135 (W.D. Pa. 19890). In the instant case, it matters not
whether [the subcontractor] truly believed a contract did not exist if his manifested intent reasonably suggested the
contrary to [the general contractor]. Furthermore, a contract could be formed even if [the subcontractor] did not
contemplate that legal consequences would attach to the transaction.

. . .

A contract implied in fact can be found by looking to the surrounding facts of the parties’ dealings. Offer and accept-
ance need not be identifiable and the moment of formation need not be pinpointed. Restatement (Second) of Contracts
§22(2) (1981). “Implied contracts … arise under circumstances which, according to the ordinary course of dealing and
the common understanding of men, show a mutual intention to contract.” Pollock Industries, Inc. v. General Steel
Castings Corp., 203 Pa.Super. 453, 201 A.2d 606, 610 (1964). (Citation omitted.)

Ingrassia Const. Co., Inc. v. Walsh, 337 Pa. Super. 58, 66-67, 486 A.2d 478, 482-83 (1984).

The Uniform Commercial Code, as enacted in Pennsylvania in 13 Pa. C.S.A. §§ 1101 et seq., governs the creation of contracts
for the sale of goods, such as those at issue, the Magic Sliders. Specifically, the UCC defines “Agreements” as “the bargain of the
parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of deal-
ing or usage of trade as provided in section 1303 (relating to course of performance, course of dealing and usage of trade).” 13 Pa.
C.S.A. §1201 (emphasis added). Section 1303 provides definitions:



page 470 volume 159  no.  24

(a) Course of performance.--A “course of performance” is a sequence of conduct between the parties to a particular
transaction that exists if:

(1) the agreement of the parties with respect to the transaction involves repeated occasions for performance by a
party; and

(2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the
performance or acquiesces in it without objection.

(b) Course of dealing.--A “course of dealing” is a sequence of conduct concerning previous transactions between the
parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for
interpreting their expressions and other conduct.

(c) Usage of trade.--A “usage of trade” is any practice or method of dealing having such regularity of observance in a
place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.
The existence and scope of such a usage must be proved as fact. If it is established that such a usage is embodied in a
trade code or similar record, the interpretation of the record is a question of law.

13 Pa. C.S.A. §1303.

Furthermore, the UCC favors the formation of a contract in the instant circumstances. See § 2204 which reads:

(a) General rule.--A contract for sale of goods may be made in any manner sufficient to show agreement, including
conduct by both parties which recognizes the existence of such a contract.

(b) Effect of undetermined time of making agreement.--An agreement sufficient to constitute a contract for sale may be
found even though the moment of its making is undetermined.

(c) Effect of open terms.--Even though one or more terms are left open a contract for sale does not fail for indefiniteness
if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

13 Pa. C.S.A. §2204. Hence, a contract based on the conduct of both parties may be found, even where some or many terms are
missing, so long as “there is a reasonably certain basis for giving an appropriate remedy.”

We agree with Bazaar’s contention that the delivery of Magic Sliders, albeit erroneous given GENCO’s subjective intent to send
the product elsewhere, was an outward objective manifestation of GENCO’s offer to enter into a contract with Bazaar for the
liquidation of the Magic Sliders given the prior course of dealings between the parties in returned consumer goods and given
the usage of trade in the return/liquidation industry in which both GENCO and Bazaar operated. A contract implied in fact
therefore existed between the parties. Although GENCO proceeded solely on a theory of tort, equity requires that Bazaar, given
its defense based on the UCC, should pay GENCO under the UCC.

3. Section 2305 of the UCC sets the measure of damages here.
In pleading a contract implied in fact for the sale of goods and by admitting that no payment had been made to GENCO, Bazaar

in essence admits liability to GENCO to pay it something. (There was credible evidence that Bazaar had offered to pay GENCO the
10% amount of retail but GENCO refused it and instead demanded the full retail value.)

We conclude that the damages should be determined under the UCC. When the complete agreement is not reduced to a writing
or is, as here, a contract implied in fact, “courts must always examine the surrounding circumstances to determine the parties’
intent.” Greene v. Oliver Realty, Inc., 363 Pa. Super. 534, 539, 526 A.2d 1192, 1194 (1987) (citing Westinghouse Electric Co. v.
Murphy, Inc., 425 Pa. 166, 171-72, 228 A.2d 656, 659 (1967)); see also 13 Pa. C.S.A. §1303(d) (“course of dealing … or usage of trade
… may supplement … terms of the agreement.”). GENCO clearly never intended Bazaar to receive a windfall and Bazaar never
expected to pay nothing for the Magic Sliders. Therefore, we can infer that a price of some sort was due. That means that Bazaar
owes GENCO the reasonable price of the Magic Sliders at the time of delivery.

Where a contract implied in fact is found, it is normal, to say the least, that the terms of the contract have not been discussed
at length and that some or several terms would remain open. Indeed, the UCC, in Chapter 23, provides a number of “gap filling”
terms for the not uncommon eventuality that parties to a contract may have not agreed upon all of the terms. Specifically, §2305,
titled “Open Price Term,” addresses a contract for the sale of goods where the price has not been fixed by the parties. Subsection
(a) provides:

(a) General rule.--The parties if they so intend can conclude a contract for sale even though the price is not settled. In
such a case the price is a reasonable price at the time for delivery if:

(1) nothing is said as to price;

(2) the price is left to be agreed by the parties and they fail to agree; or

(3) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or
agency and it is not so set or recorded.

13 Pa. C.S.A. §2305. The intention of the instant parties, as measured solely by their outward manifestations, makes no explicit
mention of price. Therefore, the UCC calls for a “reasonable price at the time of delivery.”

Under ordinary circumstances, the reasonable price of an item of merchandise is the market price. Kuss Machine Tool & Die
Co. v. El-Tronics, Inc., 393 Pa. 353, 143 A.2d 38, 40 (1958). The price tag on the item in the retail store can be regarded as the price
the retailer is willing to accept from the consumer. Here, where the Magic Sliders were not purchased by consumers, we cannot
use the price tag as the sole determinant of market value.

The factfinder is “not bound to derive the reasonable price only from the fair market value of the goods; [the factfinder can]
use any formula or methodology to arrive at a price, so long as the formula and result are reasonable…. Pennsylvania law … per-
mit[s the factfinder] to consider various factors and use a different formula for finding an agreement as to price.” Coltec Industries,
Inc. v. Elliott Turbocharger Group, Inc., 1999 WL 695870 (E.D. Pa. Sept. 9, 1999).

In this regard, §2305(b) of the UCC provides: “A price to be fixed by the seller or by the buyer means a price for him to fix in
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good faith.” Comment 3 to §2305 instructs:

Subsection (2), dealing with the situation where the price is to be fixed by one party[,] rejects the uncommercial idea that
an agreement that the seller may fix the price means that he may fix any price he may wish[,] by the express qualification
that the price so fixed must be fixed in good faith. Good faith includes observance of reasonable commercial standards
of fair dealing in the trade if the party is a merchant. (Section 2-103). But in the normal case a “posted price” or a future
seller’s or buyer’s “given price,” “price in effect,” “market price,” or the like satisfies the good faith requirement.

Market value or “reasonable” value between merchants can hardly be the retail price to consumers. Yet GENCO strenuously
argues that the value of the Magic Sliders is “approximately $10 per package,” based on the lowest of the three different retail
prices it says were originally set for the different sizes, as shown by the retail price tags on the Magic Sliders that the retailer
(Sears) had bailed to GENCO for return to the Magic Sliders Company. GENCO’s valuation of Magic Sliders fails to account for the
fact that the Magic Sliders did not sell at the set retail price, indicating that even the retail market value is likely less than the $10
price tag, which is consistent with Mr. Nardick’s internet research at the time, discussed below. Lastly, GENCO’s valuation of the
Magic Sliders, being based on the law of conversion, which we have already concluded does not apply, ignores the context of the
contract implied in fact which was a sale for liquidation, not for consumer retail.

As we said earlier, Mr. Nardick credibly testified that in the ordinary course of its liquidation business, Bazaar would eventu-
ally receive a bill from the shipper which typically was for approximately 10% of the retail price. Mr. Nardick acknowledged that
some variation in prices set by the seller does occur, but the price is always fairly close to 10% of the retail price and using that
rule of thumb works well for Bazaar, overall. He also based his markup most often using that 10% of retail value as his “cost.” In
other words, normally the seller, not Bazaar, would set the price in a typical transaction with Bazaar, and normally that price would
be billed after Bazaar had begun re-selling the product and the billed price would be close to 10% of retail. The credible evidence
shows that here, under the UCC, a price fixed by GENCO, the seller, which must be reasonable and set in good faith as required
by § 2305(b), would conform to the prevailing liquidation market prices, i.e. roughly 10 percent of retail. We conclude that the rea-
sonable price which Bazaar owes GENCO under the UCC is 10% of the retail price of the Magic Sliders at the time of delivery to
Bazaar, as shown by Mr. Nardick’s internet research, $5.00 for an 8-pack and $8.99 for a 16-pack.5

The credible evidence shows that GENCO shipped, and Bazaar received, 9,080 units of the “Magic Sliders 60 MM Value Pack”
and 8,237 units of the “Magic Sliders Table and Chair Value Pak.” See Plaintiffs’ Exhibits 4, 10 and 16.6 The credible testimony
gave two different retail prices for two different packages, $5.00 for the 8-pack and $8.99 for the 16-pack. Under the UCC, the rea-
sonable price per unit would be 10% of each, or $.50 - $.90 per unit. While there was testimony about three different prices,
GENCO’s shipping documents show only two types of packages, which is consistent with Mr. Nardick’s testimony.

GENCO contends that Bazaar continued to sell Magic Sliders well after it learned of GENCO’s error. For purposes of argu-
ment, we will assume that an issue is whether some of those sales could have been halted within a reasonable time after Bazaar
confirmed that GENCO had made a shipping error. The question then becomes what is that reasonable time. The items had been
posted on Bazaar’s website at certain prices since early November. While we assume those website entries could be altered quick-
ly, there is no evidence to show whether or not the Magic Sliders were removed from the website and when. Defendant’s Exhibit
9 shows roughly 110 transactions involving sales by Bazaar to various customers of varying quantities of Magic Sliders. Most of
these transactions pre-date March 8, 2010, the earliest date of notice to Bazaar shown by the credible evidence. Because there is
no evidence of when Bazaar’s customers placed the orders for those few post-March 8 shipments, we cannot determine whether
those shipments were either reasonable or unreasonable without speculation or conjecture, in which a judge may not engage any
more than a jury should. We therefore decline to award damages for the post-March sales, which are almost de minimis in any
case. We also, for the same reason, give little weight to these later sales as far as the issues of lawful justification and the contract
implied in fact are concerned.

We were unable to find evidence of how much of which type were returned to GENCO by Bazaar, so it is impossible to do a
precise computation. We therefore use the average of $.70 as the amount due to GENCO for each package of Magic Sliders that
was not returned, since each size was roughly half of the total number shipped.

CONCLUSION
The Court concludes that Bazaar acted with lawful justification so GENCO’s claim for conversion fails. We also conclude that a

contract implied in fact existed between Bazaar and GENCO based on GENCO’s outward objective manifestations to Bazaar, and
on the usage of the consumer product return and liquidation industry. GENCO’s subjective intent not to sell to anyone, including
Bazaar, was not relayed outside of GENCO. Since the contract implied in fact also negates the element of lack of lawful justifica-
tion, it presents another reason why there has been no conversion. However, in fairness, Bazaar should pay GENCO what it
expected to pay in any case, $.70 per package.

GENCO shipped a total of 17,317 packages of Magic Sliders to Bazaar. Bazaar returned a total of 1,728 packages to GENCO. (Pl.
Ex. 32, last page). We therefore award GENCO the sum of $10,912.30 for the 15,589 units that Bazaar sold before GENCO informed
Bazaar that the items were sent in error.

We award no interest as Bazaar tendered a similarly calculated amount under the UCC and GENCO improperly declined to
accept it. We also award no costs to either party.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

DATED: July 12, 2011
1 The doctrine of unilateral mistake may come to mind here. However, that doctrine permits only the reformation of written instru-
ments when an error has arisen by the unilateral mistake of one party and that mistake is accompanied by clear and convincing
evidence of some sort of fraud, deception, or other bad faith activity by the other party that prevented or hindered the mistaken
party in the timely discovery of the mistake. 27 Williston on Contracts § 70:104 (4th ed.); see also Lanci v. Metropolitan Insurance
Co., 388 Pa. Super. 1, 2, 564 A.2d 972 (1989); see also 16 Summ. Pa. Jur. 2d Commercial Law § 1:93. In the instant case, the doctrine
of unilateral mistake is inapplicable, given the absence of a written instrument or any evidence of fraud, deception, or other bad
faith on the part of Bazaar.



page 472 volume 159  no.  24

2 “Sears” and “Sears/KMart” were used interchangeably during the trial. We will use “Sears.”
3 The earliest e-mail from GENCO to Bazaar is dated March 9, 2010 and refers to a telephone call to Bazaar the day before.
Plaintiffs’ Exhibit 32.
4 We note that GENCO did not include this third element in its discussions of the applicable law. See GENCO’s Proposed Findings
of Fact and Conclusion of Law, ¶18.
5 This is significantly less than the Sears (or KMart) price tags ($9.99, $10.49 and $10.99) on the pieces put into evidence as
Plaintiff ’s Exhibits 48 and 49, which may explain why the items were returned.
6 We referred to the “KMart cd” numbers and the “UPC” numbers listed on each exhibit for the quantities of each type of package.
We understood “UPC” to stand for Universal Product Code, as indicated by bar codes on the items.

United Police Society of Mt. Lebanon, et al. v.
Mt. Lebanon Commission, et al.

Miscellaneous—Mandamus—Act 205—Subordination of Municipal Pension Obligation

No. SA 07-793. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—July 29, 2011.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

This is the second appeal filed in the captioned matter. The concerns of several of the original Appellants were resolved after
the first appeal. Only the United Police Society (“the Union”) and two individuals, Les Palombine and Robert Gehrmann, remain
for the second appeal. By Order dated July 23, 2009 we had remanded the case back to the Mt. Lebanon Commission
(“Commissioners”) after the first appeal. The dispute involves how the Cost of Living Adjustment (“COLA”) in a pension plan’s
payments to certain of Mt. Lebanon’s retired police officers is to be calculated under the relevant Collective Bargaining Agreement
(“CBA”) between the Union and the Municipality. The Pension Plan is contained in an ordinance, Resolution No. 5-00 of the
Municipality. It is at Tab 9 of the Record for this second appeal, filed March 25, 2011. The central question is the stopping point of
yearly COLA-based increases to a Participant’s Pension Payment, in particular the point at which increases stop (“the cap”) for
Early Retirees. The cap for officers who take late retirement may also be implicated, but that is not the focus of this Memorandum.

The Commission met and, after a hearing on February 8, 2011, decided as follows:

The Commission has concluded that it is required to adopt the interpretation that the COLA is limited to a total of 15%.
State law [Act 205, 53 P.S. §895.101, et seq.] requires that a cost study be performed before any plan amendment can
be adopted, and the only cost study that was carried out in this case assumed that the COLA was limited to 15%. The
Commission is not at liberty to adopt any other interpretation.

Record, Tab 2, Finding 8.

On this second appeal, the Union and the individual Appellants, Officers Gehrmann and Palombine (“Officers”), raise the issue
of whether the Commission erred in determining that Act 205 requires the 15% cap on the amount the COLA can increase a
Participant’s pension payment merely because the Plan Administrator made a mistake. According to both sets of Appellants, the
problem arose because the Municipality, via the Plan Administrator, had failed to include a request for a cost study for Early
Retirees when it asked its actuary, Mockenhaupt Benefits Group, to do a cost analysis of the Pension Plan at issue.1 The express
language of the Plan indicates that all participants, not just those the Administrator asked the actuary about, are eligible for the
COLA of two percent (2%) per year until the payments to each participant reach ninety percent (90%) of the Final Average Monthly
Compensation. The officers who retire at the “normal” level will take fewer years to reach 90%. Those who retired early at a much
lower starting amount will take much longer. See testimony of Herb Loomis. According to Appellee Municipality, its own mistake
is reason enough to interpret the Collective Bargaining Agreement (“the CBA”) and the Plan to require a maximum cap of 15% on
the COLA increases (for example, at 2% per year for 7 years and 1% for the 8th year added to the starting pension amount) even
though both the Ordinance and the CBA call for the COLA to continue until the pension payment reaches a maximum of 90% each
Participant’s Final Average Monthly Compensation.

The Commission’s Decision does not dispute that the language of the Plan provides that the “COLA can increase the Normal
Retirement Benefit to 90% of Final Average Monthly Compensation at the rate of 2% per year.” Decision at 2. However, the
Commission concluded that the 15% cap of Act 205 controls for Early Retirees, despite the express language of the CBA and the
Plan regarding all “Participants.”

If the matter involved private parties it would be clear that the Municipality is bound by its unilateral mistake upon which the
Union and the Retirees relied. There is no suggestion that the Union knew or should have known that the Actuary did not do a
complete cost analysis of the negotiated plan. The question for the Court is whether there is legislation or case law applicable to
municipalities and their contracts with employees that dictates a different result here. For the reasons set forth below, we agree
with the Appellants and direct the various municipal entities and employees to provide all Retirees under the contract at issue,
including Officers Palombine and Gehrmann, with annual COLA increases until each is receiving 90% of his Final Average
Monthly Compensation (“FAMC”).

DISCUSSION
The Municipality’s position is that its interpretation of the CBA must be upheld by this Court because it was the only interpre-

tation for which an actuarial study was done, as required by Act 205. However, Act 205 implicitly requires that a study also show
that the Pension Plan finally approved not be underfunded. Indeed, that seems to be the main purpose of the Act. Act 205 is also
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devoid of remedies such as reformation of the CBA and does not purport to authorize or encourage innovative interpretations of
pension plans based on the Municipality’s failure to comply. Nor does Act 205 suggest that pension plans may be modified unilat-
erally. Rather, the only remedy we could find that Act 205 provides is a statutory mandamus action where a municipality fails to
pay its minimum obligation toward the plan. 53 P.S. §895.306.

In the instant case, the obligations of either the Municipality as Employer or the active Police Officers as current employees,
are not at issue. Here, there is no evidence to show whether or not the Fund is solvent. There is no question here that involves
whether or not reduced employee contributions to the fund are permissible. The question here is whether the Municipality is
excused from performing an important part of its obligations under the CBA merely because it gave incomplete information to the
actuary who had to calculate the cost to the Municipality of the retirement benefits bargained for.

A careful review of the Records reveals that it is undisputed that there is no evidence to show that the Union’s interpretation
of the CBA would cause the Plan to be underfunded. As a result, the Commission had no evidentiary basis to reject the Union’s
interpretation, which is based on the clear and unambiguous language of the CBA. The Municipality has tried to push this clarity
of contract aside, implying that the burden was on Appellant’s to adduce evidence on the Plan’s solvency. However, the testimony
of Herb Loomis, the actuary who approved the Mockenhaupt’s reports, was clear that only the Municipality could request that
information and that it did not do so. In the instant case, the actuarial soundness of the Pension Plan is, at worst, unknown, and as
discussed below, it may very well be adequately funded.

The Municipality relies on its own mistake for the assumption that the Pension Plan must now be “unsound.” The Mockenhaupt
report of actuarial soundness was based on incorrect figures being given to the actuary. However, there is no indication from
the evidence of Record that the Plan is now underfunded or that any underfunding cannot be corrected by adjustments in the
contributions of either the Municipality (the employer) or the active union members (the employees). The implication of the
missing evidence (regarding the actual status of the Pension Fund) is that it would show the Plan is not underfunded if calculated
according to the plain and unambiguous language of the CBA.

The Municipality has cited Borough of Ellwood City v. Ellwood City Police Dept. Wage and Policy Unit, 573 Pa. 353, 825 A.2d
617 (2003), for the proposition that Act 205 subordinates bargaining over and modification of pension benefits to the actuarial
requirements of the Act. Ellwood City involved an arbitrator’s decision that the CBA’s definition of solvency was binding on the par-
ties even though that definition was different from Act 205’s. There, the Supreme Court pointed out that it had not overruled
Grottenthaler v. Pennsylvania State Police, 488 Pa. 19, 410 A.2d 806 (1980), which could be read as being contrary to Ellwood City,
and had not decided the question before us in the instant matter: whether a municipality can renege on a collective bargaining
agreement based solely on the directive of Act 205 “that its provisions apply notwithstanding contrary provisions of the law or
agreement.” 825 A.2d at 622. Footnotes 10 and 11 in Ellwood City, quoted in full below, are informative on how the Supreme Court
might rule on facts similar to ours:

FN10. Whether Grottenthaler should retain continuing vitality on its facts is beyond the scope of this opinion, particularly
as no party to this appeal has advocated its overruling. Certainly, the Commonwealth must remain wary of the appearance
of bad-faith bargaining associated with reneging on its labor agreements in reliance on pre-existing statutory pronounce-
ments. Nevertheless, we also recognize the emphasis that the Legislature has placed on, and the measures it has taken
to implement, fiscal soundness of police pension plans in the Commonwealth. See infra note 11 and accompanying text.
(Emphasis added.)

FN11. See 53 P.S. §895.306(a) (declaring the legislative finding that the failure to adhere to Act 205 requirements
“threatens serious injury to the affected municipal pension plan, to the entire system of public employee pension plans
in the Commonwealth and to the Commonwealth itself.”); Pennsylvania State Lodge of Fraternal Order of Police v.
Hafer, 525 Pa. 265, 270, 579 A.2d 1295, 1298 (1990); Legis. J.-House at 2361 (Nov. 27, 1984) (noting that the Public
Employee Retirement Study Commission found that a significant number of municipal pensions were underfunded and
that such liability threatened the well-being of the funds, the payments to the pensioners, and the fiscal health of the
municipalities); City of Butler v. City of Butler Dep’t. Fraternal Order of Police, Lodge No. 32, 780 A.2d 847, 854
(Pa.Cmwlth.) (explaining that the purpose of Act 205 was to “strengthen municipal pension plans ‘by requiring actu-
arially-based current funding standards’” (citation omitted)), appeal denied, 568 Pa. 620, 792 at 704 (“By mandating
that only Act 205 reports are to be used to determine a Plan’s financial soundness and its financial requirements, this
provision required that the ‘actuarial study’ used in Act 600 be used to determine if member contributions could be
reduced or eliminated.”). (Emphasis added.)

While Act 205 does extend a certain amount of latitude to municipalities by allowing benefit plan modification, it
mandates that such change be preceded by a cost estimate describing the impact upon the plan. See 53 P.S.
§895.305(a), (e).

The Supreme Court then states in the main body of the Ellwood City Opinion:

Certainly, aspects of pensions and their funding remain cognizable within the collective bargaining scheme under
Act 111, see 43 P.S. §217.1, as expressly recognized in Act 205. See, e.g., 53 P.S. §895.607(c)(6) (outlining remedies for dis-
tressed pension plans and noting that member contributions are within the scope of collective bargaining). See generally
Butler, 780 A.2d at 855 (reviewing the statutory structure and discussing Act 205 in connection with the bargaining of
pension issues). However, within the framework, the General Assembly has bounded bargaining over the modification
of pension benefits by a requirement of actuarial soundness as contemplated by Act 205 and its interrelationship with
Act 600 in police pension funding cases, see, e.g., 53 P.S. §895.202 (setting forth the contents of actuarial reports); 53 P.S.
§895.302 (denoting minimum funding standards); 53 P.S. §722(c) (incorporating the concept of actuarial soundness in
delineating circumstances in which member contributions may be eliminated), and has constrained the power of the
judiciary accordingly. (Emphasis added.)

Thus, whatever potential there may be for rescission of a collective bargaining agreement on appropriate challenge
(thereby returning the parties to the bargaining table) where a political subdivision secures material advantage by way
of promises that the Legislature has rendered incapable of enforcement, judicial and quasi-judicial tribunals lack
authority to require fulfillment of such promises in the first instance.
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We therefore had to consider whether the evidence of record shows that the Municipality’s promise in the CBA is or is not “rendered
incapable of enforcement.”

While Ellwood City may at first blush seem to support the Municipality’s position, that case involved there being an actuarial
finding regarding solvency vs. insolvency and the resultant discretion or lack thereof of the municipality to reduce pension fund
contributions by employees. It did not discuss a Local Agency’s refusal to make pension payments by a Plan approved by the same
Local Agency.

Ellwood City will not come into play unless there is a future dispute as to the amount of employee and employer contributions
into the Plan. The instant dispute is governed by the other line of cases expressly unaffected by Ellwood City and exemplified by
Fraternal Order of Police v. Hickey, 499 Pa. 194, 452 A.2d 1005 (1982) and Grottenthaler.

We conclude that the Commission had no evidentiary basis for its decision. It appears there may be a limited number of cur-
rent retirees who will be eligible for the 90% cap, possibly as few as the two individual Appellants, Gehrmann and Palombine. The
Municipality is required to honor the 90% of FAMC for all Participants in the CBA it negotiated, under both Act 205, and the
Supreme Court’s ruling in Ellwood City, which is, as analyzed in subsequent Commonwealth Court decisions.2

The Municipality also argues that Mt. Lebanon cannot provide benefits that are not authorized by Pennsylvania law and cites
Albright v. City of Shamokin, 277 Pa. Super. 344, 419 A.2d 1176 (1980) in support of this. Indeed, it is well established that “a
municipality has no power to enact ordinances except as authorized by the legislature, and that any ordinance not in conformity
with its enabling statute is void.” Shamokin, 277 Pa.Super. at 347, 419 A.2d at 1178, citing Taylor v. Abernathy, 422 Pa. 629, 222
A.2d 863 (1966); Genkinger v. New Castle, 368 Pa. 547, 84 A.2d 303 (1951). This line of reasoning would suggest that the Plan is
void for failure to comply with Act 205. However, the Municipality does not assert the Plan is void, but rather that the COLA is
capped at 15%. In any event, Shamokin does not support the Municipality’s position for two reasons. First, Act 205 is not the
enabling statute for the plan in Shamokin. That plan predates Act 205 by many years. Second, Shamokin notes a significant
distinction particularly relevant in the instant case:

‘There is a distinction between an act utterly beyond the jurisdiction of a municipal corporation and the irregular
exercise of a basic power under the legislative grant in matters not in themselves jurisdictional. The former are ultra
vires in the primary sense and void; the latter, ultra vires only in a secondary sense which does not preclude ratifi-
cation or the application of the doctrine of estoppel in the interest of equity and essential justice.’ City of East Orange
v. Board of Water Commissioners of East Orange, 73 N.J. Super. 440, 464, 180 A.2d 185, 199 (1962); Summer Cottagers’
Ass’n of Cape May v. City of Cape May, 19 N.J. 493, 504, 117 A.2d 585, 590-91 (1955).

Shamokin, 277 Pa.Super. at 348, 419 A.2d at 1178 (1980). (Emphasis added.)

Shamokin involved a challenge by the city of its own retirement benefits ordinance on the grounds that the ordinance failed to
comply with the enabling legislation. The city of Shamokin argued that its ordinance was void. The Superior Court applied the doc-
trine of estoppel and held that where “the City has been empowered to employ persons …, to pay for the services of employees
hired … and to provide for their retirement[, but] … failed to comply in all respects with the enabling legislation, it should not be
permitted to benefit by its own mistake to the detriment of an innocent employee.” Id. That principle seems plainly applicable in
the instant case. We note that the Supreme Court denied allocatur.

In its brief, the Municipality cites to Section 8.03 of the Pension Plan, which gives the Plan Administrator “full power and
authority to do whatever shall, in its [sic] judgment, be reasonably necessary for the proper administration and operation of the
Plan.” The Municipality also points out that §8.03 of the Plan “authorizes and directs the Plan Administrator to interpret any...
provision of the Plan and his interpretation ‘taken in good faith shall, upon the Commission’s review and approval thereof, be
final and conclusive upon all parties hereto.’” Respondent’s brief, p. 4, Respondent’s emphasis. The Municipality argues that
this good faith proviso means that the erroneous understanding of the Plan Administrator, rather than the express and unam-
biguous language of the Ordinance and the Agreement, is binding on the parties, in other words, that negligence or disregard
equals good faith.

According to the Record, the Plan Administrator had delegated his duties to Ms. Taylor, who testified at the hearing below. On
cross, Ms. Taylor admitted the same points that the Union puts forward, that the language of the contract “says what it says.” Her
testimony demonstrates her complete disregard of the contract language, to the extent that she provided the actuary with a per-
centage (15%) that does not appear anywhere in the contract. She took upon herself part of the actuary’s function and assumed that
a 15% difference between the 75% starting point for “normal” retirement and the 90% maximum for all participants somehow
meant that early retirees, whose starting point was as low as 51% of FAMC, could also only increase by 15%, ignoring the clear and
unambiguous language that all retirees were “participants” entitled to COLA increases until their pension payment reached 90%
of FAMC.

The mere fact that Ms. Taylor may not have had truly evil intent does not mean that she acted in good faith when her own
testimony shows there was a knowing and willful failure to relay the exact language of the CBA to the actuary.

CONCLUSION
The Commission’s conclusion that Act 205 requires the adoption of a 15% cap on the COLA is contrary to the law of

Pennsylvania. In addition, Ellwood City does not require that the CBA at issue be dishonored. Pennsylvania law does not per-
mit municipalities to benefit from their own mistakes to the detriment of innocent employees. The Municipality and the Plan
Administrator must calculate and pay the COLAs in accordance with the plain meaning of the Plan, until every participant in
the plan at issue, including Early Retirees, is receiving 90% of his or her Final Average Monthly Compensation. See Order filed
herewith.

BY THE COURT:
/s/Friedman, J.

DATED: July 28, 2011

ORDER OF COURT
AND NOW, to-wit, this 28th day of July 2011, for the reasons set forth in the accompanying Memorandum in Support of Order,

the appeal is hereby GRANTED, and the Defendants are directed to apply COLA increases to the pension payments of Les
Palombine, Robert Gehrmann, and all other participants in the Plan at issue, until each such pension payment shall equal 90% of
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the participant’s Final Average Monthly Compensation.

BY THE COURT:
/s/Friedman, J.

1 The Municipality also is said to have miscalculated the starting percentages of the Early Retirees’ “actual monthly pension payment.”
See Appellant Officers’ brief at p. 7.
2 Cf. Upper Merion Twp. v. Upper Merion Twp. Police Officers, 915 A.2d 174 (Pa.Commw. 2006), and City of Erie v. International
Association of Firefighters Local 293, 836 A.2d 1047 (Pa.Commw. 2003).

Benjamin E. Shaffer v.
Laverta Alexander

Landlord Tenant—Burden of Proof—Habitability—Late Fees

No. LT 11-355. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—September 27, 2011.

MEMORANDUM IN SUPPORT OF VERDICT
Plaintiff is a landlord and Defendant was his tenant in a single-family residence in Verona, Pennsylvania. The original plan was

that Defendant would buy the property from Plaintiff via a Lease Purchase Agreement entered into in September 2007. this was
later converted to a simple lease and Defendant lived in the property until May 16, 2011, pursuant to a lease dated February 1,
2010 for a period of one year, but was implicitly extended by the parties on a month to month basis. The rent was to be $900 per
month with a late payment of $55.1

Plaintiff says Defendant failed to pay rent for February, March and April, for a total of $2,700. Plaintiff also had claimed that
Defendant owed a water bill for the fourth quarter of 2010, but has given up that claim after seeing Defendant’s receipt from the
water company for payment of that exact amount. However, Plaintiff continues to claim Defendant should pay 1/2 of the bill dated
May 18, 2011.

Mr. Shaffer also testified that he is entitled to 12 months of late fees, a total of $660.
Defendant claims that she sent checks for the March and April rent which Plaintiff refused to cash. Defendant also says that

she paid the first and last months’ rent when the arrangement was changed from a Lease Purchase to a straight lease. However,
she had no evidence to support that contention. She said the reference to “last month’s rent” was in a third document signed around
the same time as Plaintiff ’s Exhibit 3, the Agreement of Sale and the Lease Purchase Agreement. Defendant said she did not have
that third document with her and without it we cannot decide whether her belief is correct. Defendant has the burden of adducing
proof on this issue and she has not met it.

We find that Defendant was entitled to withhold the rent for February. Plaintiff, who is not a lawyer, misunderstood the legal
meaning of “uninhabitable.” He believed that since Defendant remained in the house even when there was no heat during very
cold winter months, the house should be regarded as “habitable.” However, the meaning is the same as “unfit for human habita-
tion.” The failure to provide a working furnace or the failure to promptly repair or replace a furnace that stops working is a breach
of the implied warranty that a residential residence is fit for human habitation.

Here, the credible evidence shows that the furnace was malfunctioning to such an extent that it could not be repaired.
Defendant rightfully withheld rent and reasonably believed Plaintiff agreed to this when he cashed the rent check she sent on
March 14, 2011, for the December 2010 rent. Defendant was incorrect on the binding effect she believed existed. Payment of prior
months’ past due rent is inadequate consideration for any promise she wanted to attribute to Plaintiff. See Defendant Exhibits E
and F, letters from Defendant to Plaintiff.

Defendant deducted $250 from the March rental payment based on the excess electrical bill she had to pay for January and
February because of the furnace failure. Plaintiff refused to cash that check at all because the letter that accompanied it stated it
was to “settle up all monies that are due to you and me. The balance will be zero at this point and no action can be taken on your
part to collect any other monies.”

We cannot say Defendant was wrong to demand that credit, but neither can we say that Plaintiff was wrong to accept what was
effectively characterized as a full settlement of all disputes between them.

Plaintiff ’s claim was for three months’ rent, February, March and April 2011. We find that Plaintiff is entitled to rent for March
and April, so long as he returns the uncashed check dated March 24, 2010, but which was intended to bear the date of the letter
referring to it, March 24, 2011. An Order to that effect will be included on our verdict slip.

Plaintiff is not entitled to the February rent for the reasons already discussed. We will award late fees only for the months of
March and April as there was not sufficient evidence to support a finding that all other payments were paid after the 16th of the
month for which they were due. We reject Plaintiff ’s contention that a rent payment for July 2010 was never made. We cannot con-
clude, under the law of Pennsylvania, that he was entitled to credit subsequent payments to the month before, thereby generating
a total of 13 late fees.

Our verdict in favor of Plaintiff is for two months’ rent and two late fees, $1,910.00. See verdict slip filed separately.

BY THE COURT:
/s/Friedman, J.

DATED: September 27, 2011

1 The “late” date was extended to the 16th of each month. However, because Plaintiff never insisted that Defendant pay it, even
though she rarely paid on time, Defendant came to believe, incorrectly, that the lease ran from the middle of one month to the mid-
dle of the next. She therefore moved out in the middle of May 2011, rather than at the end of a month.
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The Twentieth Century Club v.
John Domasco and Carole A. Domasco

Contract—Ambiguity—Burden of Proof

No. AR 10-4495. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—August 2, 2011.

OPINION
On June 1, 2011, the undersigned conducted a trial in the above-captioned matter and ultimately entered a monetary award in

favor of the Plaintiff and against the Defendants in the amount of $235.20. The dispute between the parties involved the Plaintiff ’s
provision of services to the Defendants in the form of a wedding reception at the Plaintiff ’s facility. For such services, the
Defendants paid the Plaintiff approximately $16,000.00 consistent with an original invoice/estimate of anticipated costs provided
by Plaintiff before the event. Following the event, the Plaintiff submitted to the Defendants a revised invoice setting forth addi-
tional charges for the event in the amount of $965.12. Defendants requested an explanation for the additional costs, but received
no satisfactory response. Four years later, the Plaintiff commenced a legal action against the Defendants. Plaintiff prevailed before
the Magisterial District Justice. Upon appeal to the Arbitration Division of the Court of Common Pleas of Allegheny County, the
Defendants prevailed. The arbitration award was appealed to the undersigned.

The evidence that was presented at trial demonstrated that the most significant elements of the Plaintiff ’s claims against the
Defendants were unfounded. Essentially Plaintiff claimed that they had properly charged the Defendants for a third room utilized
during the reception. The pre-event estimates, however, reflected no anticipated charges for such a room, and at best were ambigu-
ous with respect to the applicability of any such charges. I ultimately concluded that the onus of responsibility for the ambiguity
in the contract documents (which were prepared by the Plaintiff) fell upon the Plaintiff, and that; accordingly, the Plaintiff could
not prevail on these more substantial elements of their claim.

It is important to note that it appeared to the undersigned that it was at trial before the Defendants were, for the very first
time, presented with any explanation or documentation which even purported to support the Plaintiff ’s claims against the
Defendants, (although as indicated above, I ultimately concluded that the more substantial portions of those claims were not
recoverable). Indeed, witnesses called on behalf of the Plaintiff, themselves, appeared surprised and embarrassed by the docu-
ments that were being presented, the lack of support for their claim, and the lack of prior communication between the Plaintiff
and the Defendants.1

To their significant credit, the Defendants, when finally provided documentation purportedly substantiating the Plaintiff ’s
claims for services rendered during the wedding reception, conceded that smaller portions of the claims were appropriate.
Because of these concessions, I concluded that the Plaintiff was entitled to recovery for those amounts. However, because I also
concluded that it was only during trial that Plaintiff finally properly and effectively “billed” Defendants for the services rendered
and that it was only at that time that they finally provided to the Defendants a fair and reasonable explanation for the increase in
the cost of the event from the previous estimate of the cost that an interest award was simply not warranted in this case. In essence,
I concluded that the Defendants were in breach of their agreement only at the time that they were presented with proper docu-
mentary support for the Plaintiff ’s claims, specifically at trial when first provided that opportunity.

It is astounding to me that the Plaintiff would, after pursuing a substantially unsuccessful claim against a quite understandably
dissatisfied customer, add insult to injury by seeking an interest award on top of the breach of contract damages which it was
awarded only because of the Defendants’ honest concession to the amount due and owing when finally presented with appropriate
documentation of the basis for such costs four to five years following the wedding reception.2

The Defendants in this case are pro se litigants who never refused payment to the Plaintiff, but merely requested a fair expla-
nation and proper documentation, if available, for the costs being sought by the Plaintiff. Instead of being provided this simple
courtesy, they were subjected to four and a half years of litigation. Now, it seems that they will be further subjected to months of
further litigation in the context of the state appellate courts. This is an outcome that they do not deserve.

For the reasons set forth above, the undersigned’s denial of the Plaintiff ’s Post-Trial Motion should not be disturbed.

BY THE COURT:
/s/Colville, J.

1 I shared the witnesses’ surprise, as the Plaintiff is a well-known, respected local club with an otherwise excellent reputation. It
was obvious to me that the club had not properly documented its estimate for the cost of the wedding reception, and far more
importantly, utterly failed to adequately explain the discrepancy between the estimated cost of the reception and the subsequently
upwardly revised bill that was submitted to Defendants. The transaction, and in particular the follow-up contacts between the
Plaintiff and Defendants, were not up to customary levels of appropriate business practice, professionalism or communication as
would be expected from a facility of the type operated by Plaintiff. That this modest misunderstanding would result in any litiga-
tion, let alone what is now grossly over-protracted litigation is even more difficult to comprehend.
2 Although not directly germane to the issues presented here, I maintain a corollary concern with Plaintiff ’s recent filing of a bill
of costs in the amount of $520.10 against the pro se litigant defendants in this case who are presumably unaware of legal methods
to resist such claims, where the plaintiff ’s are substantially unsuccessful on their claims at trial.

City of Pittsburgh v.
Fraternal Association of Professional Paramedics

Miscellaneous—Arbitration—Collective Bargaining Agreement—Municipal Law

No. SA 11-242. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—August 2, 2011.
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ORDER OF COURT
AND NOW, this 2nd day of August, 2011, following review of the reproduced record and the various briefs and response briefs

filed by and on behalf of the parties, and following oral argument on the same, it is hereby Ordered, Adjudged and Decreed that
the City of Pittsburgh’s Petition to Vacate the Award of the Arbitrator is denied.

Westmoreland v. Westmoreland Intermediate 939 A.2d 855 (Pa. 2007), instructs that

In labor relations, arbitration is the preferred method of dispute resolution by parties of a collective bargaining
agreement. The arbitration process eschews the lengthy, formal, expensive process that at times are indicative of the
more formal dispute resolution process found in our courts. Unlike the judicial system, the parties themselves are the
ones who chose the arbitrator who will resolve the dispute and who brings with him or her a familiarity of the unionized
workplace... Moreover, the General Assembly requires that the decision of the arbitrator shall be final and binding upon
the parties... Therefore, final and binding arbitration is not only highly valued in labor relations for its speed, inexpen-
siveness and efficiency, it is required under PERA [Pennsylvania Employee Relations Act].

Related thereto, our Court has recognized the broad judicial review of an arbitrator’s award pursuant to PERA would
undercut these attributes of arbitration, and thus, thwart the Legislature’s intentions regarding resolution of labor dis-
putes... Perhaps most importantly, it would severely subvert the Legislature’s mandate that arbitration awards be final
and binding.

Acknowledging the value of limited judicial review and the potential injurious nature of a broad scope of judicial
review which would undermine the arbitration process, shortly after PERA’s enactment, our Court in Community
College of Beaver County v. Community College of Beaver County, Society of Faculty (PSEA/NEA), 473 Pa. 576, 375 A.2d
1267 (1977), addressed the proper standard of review by which the review a grievance arbitrator’s award. The standard
is one characterized by great deference. The arbitrator’s award must be “respected by the judiciary if ‘the interpreta-
tion can in any rational way be derived from the agreement, viewed in light of its language, its context, and any other
indicia the parties’ intention...’ ” Id. at 1275 (quoting Ludwig Honold Mfg. Co. v. Fletcher, 405 F.2d 1123, 1128 (3d Cir.
1969).

In articulating the proper standard of review under PERA, our Court determined that the standard of review by the
judiciary of a grievance arbitrator’s award was consistent with federal case law addressing the same issue. As stated by
the United States Supreme Court in United Steelworkers v. Enterprise Wheel and Car Corp., 363 U.S. 593, 80 S.Ct. 1358,
4 L.Ed.2d 1424 (1960):

[A]n arbitrator is confined to interpretation and application of the collective bargaining agreement. He does not sit to
dispense his own brand of industrial justice. He may, of course, look for guidance from any sources, yet his award is
legitimate only so long as it draws its essence from the collective bargaining agreement.

Id. at 596, 80 S.Ct. 1358 (emphasis added). Thus, from Enterprise Wheel, we employ the term “essence test.” The defer-
ential essence test, as first formally adopted in Pennsylvania in 1977, has been the proper standard of judicial review for
the following thirty years.

Recently, in Cheyney University, we reaffirmed the essence test and set forth a clear two-prong approach to judicial
review of grievance arbitration awards: “First, the court shall determine if the issue as properly defined is within the
terms of the collective bargaining agreement. Second, if the issue is embraced by the agreement, and thus, appropriate-
ly before the arbitrator, the arbitrator’s award will be upheld if the arbitrator’s interpretation can rationally be derived
from the collective bargaining agreement.” Cheyney University, 743 A.2d at 413. We explained: “That is to say, a court
will only vacate an arbitrator’s award where the award indisputably and genuinely is without foundation in, or fails to
logically flow from, the collective bargaining agreement.” Id. Regarding a review for reasonableness, we rejected such
review, finding that it would invite a reviewing court to substitute its own interpretation of the contract language for that
of the arbitrator. Id. Therefore, we instructed that a court should not engage in merits review of the matter. Indeed, after
our reaffirmation of the circumscribed essence test we made it eminently clear that “the essence test does not permit
an appellate court to intrude into the domain of the arbitrator and determine whether an award is ‘manifestly unreason-
able.’” Pennsylvania Game Commission v. Civil Service Commission (Toth), 561 Pa. 19, 747 A.2d 887, 891 (2000); see
also Greene County v. District 2, United Mine Workers of America, 578 Pa. 347, 852 A.2d 299, 305 (2004); Danville Area
School District v. Danville Area Education Association, 562 Pa. 238, 754 A.2d 1255, 1259 (2000).FN1 Thus, the circum-
scribed essence test is the standard of review by which courts will review grievance arbitration awards arising under
PERA.

FN1. The Commonwealth Court majority in this appeal plainly erred in its analysis when it found that Judicial review under the
essence test includes that for manifest unreasonableness. Majority Opinion at 861, n. 5.

An issue, however, has previously arisen, and arises again in this appeal, as to whether there should be a limited excep-
tion to this highly deferential standard of review. The federal courts, as well as our courts, have considered just such an
exception.

Specifically, while the principles established in Enterprise Wheel have restrained federal court involvement in the
labor arbitration process through judicial deference, the United States Supreme Court has recognized that courts
should not enforce an arbitration award that contravenes public policy. W.R. Grace & Co. v. Local Union 759, Int’l
Union of United Rubber Workers, 461 U.S. 757. 766, 103 S.Ct. 2177, 76 L.Ed.2d 298 (1983). This exception is ground-
ed in the general rule that a court will not enforce a contract which is unlawful or in violation of public policy. United
Paperworkers Int’l Union v. Misco, 484 U.S. 29, 42, 108 S.Ct. 364, 98 L.Ed.2d 286 (1987). As articulated in W.R. Grace,
the public policy must be “well defined and dominant and is to be ascertained ‘by reference to the laws and legal
precedents and not from general considerations of supposed public interests.’ ” W.R. Grace, 461 U.S. at 766, 103 S.Ct.
2177 ( quoting Muschany v. United Slates, 324 U.S. 49, 66, 65 S.Ct. 442, 89 L.Ed. 744 (1945)). If the contract as inter-
preted by the arbitrator violates some explicit public policy, then the award cannot be enforced. Id. Moreover, “the
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violation of such a policy must be clearly shown if the award is not to be enforced.” Misco, 484 U.S. at 43. 108 S.Ct.
364; see also Eastern Associated Coal Corp. v. United Mine Workers of America, District 17, 531 U.S. 57, 121 S.Ct. 462,
148 L.Ed.2d 354 (2000). Of course, the burden to establish such a violation rests with the party asserting the public
policy exception.

Westmoreland, 939 A.2d 855 at 862-864.

The Westmoreland Court went on to distinguish the “core functions” exception to the essence test from the “public policy”
exception to the essence test, and then explicitly rejected continued application of the “core functions” test stating:

Considering the General Assembly’s mandate of final and binding arbitration to resolve disputes under PERA and the
benefits of deferential judicial review, but keeping in mind the important services entrusted to public entities, which are
responsible for the health, safety, and welfare of our citizens, today we reaffirm the two-prong essence test as articulat-
ed in Cheyney University. We conclude, however, that the essence test should be subject to a narrow exception by which
an arbitrator’s award will be vacated if it is violative of the public policy of the Commonwealth.

Westmoreland 939 A.2d 855 at 865-866.

Applying the principles set forth in Westmoreland, I conclude that the subject matter of the arbitrator’s decision is plainly
within in the purview of the collective bargaining agreement such that it can be said that the arbitrator’s decision derives its
essence from the agreement. Additionally, I conclude that the arbitrator’s award and interpretation of the contract can in a
rational way be derived from the agreement viewed in light of its language, its context, and other indicia of the parties’ inten-
tion. I recognize that the essence test does not permit this Court to engage in a merits review of the matter. Accordingly, I
explicitly note that it is neither my prerogative, nor my intention, to simply supplant the judgment of the arbitrator with my
judgment. Accordingly, I do conclude that the arbitrator’s award satisfies the essence test.

I turn now to the question of whether the arbitrator’s award may be vacated by application of the limited public policy excep-
tion to the essence test. I begin by noting that the parties have variously argued that this Court should direct its inquiry as to
whether public policy is violated by the conduct of the grievant, and/or the decision of the arbitrator. Utilizing language from
Westmoreland, however, I conclude that it is my proper function, strictly speaking, to determine whether the collective bargain-
ing agreement contract language, as interpreted by the arbitrator violates some explicit public policy. Westmoreland 939 A.2d
855 at 864. Additionally, I note that the burden to establish that the arbitrator’s interpretation of the contract violates such a
public policy rests with the party asserting the public policy exception - in this case, the City of Pittsburgh. I conclude that the
arbitrator’s interpretation of the collective bargaining agreement does not violate a well-defined, dominant public policy as
ascertained by reference to the laws and legal precedence applicable to this case.

BY THE COURT:
/s/Colville, J.

Zokaites Property, L.P. v.
Lamesa Racing, LLC

Miscellaneous—Petition to Open Judgment

No. GD-10-018611. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—August 8, 2011.

OPINION
I received notice on Friday, August 5, 2011 from the Superior Court as to overdue documents in this matter. This matter involves

the Petition to Open Judgment filed by the Defendant LaMesa Racing LLC (LaMesa) against Zokaites Properties, LP (Zokaites).
The matter came before me on February 25, 2011 on Petition of LaMesa. The Pleadings disclose that on November 10, 2010 Zokaites
had taken a judgment by default with respect to a complaint it had filed against Defendant on October 1, 2010.

That Petition is governed by Rule of Civil Procedure 237.1 et seq. In particular, Rule 237.1 requires that the Petition For Relief
be filed promptly. If filed within 10 days, the judgment shall be opened if a meritorious defense is stated. The comment to Rule
237.3 advised that if the Petition is filed more than 10 days after judgment, the Petitioner must proceed pursuant to case law and
meet the Standards of Schultz v. Erie Insurance Exchange, 477 A.2d 471 (1984). Schultz, says “A Petition to Open is addressed to
the equitable powers of the Court and is a matter of judicial discretion. The Court will only exercise this discretion when (1) the
petition has been promptly filed; (2) a meritorious defense can be shown; and the failure to appear can be excused.”

Here the petition was not promptly filed and the failure to appear cannot be excused. As to a meritorious defense LaMesa avers
it had no notice of the entry of judgment and contends its agent is not its agent. I find no merit or support for this. LaMesa has
averred that the amount in contention has already been paid and/or acknowledged to have been paid by Zokaites. This allegation
is denied. If such be the case, it can be handled at execution or by a Sheriff ’s Exemption Proceeding.

LaMesa further contends that its lawyer received no notice of the filing of the Complaint or of the Default. It asserted that in
various other pieces of litigation it had represented LaMesa and that Zokaites’ lawyers knew that. However, that lawyer had not
entered an appearance in this matter and from my perspective and based on my experience in dealing with matters of this type,
many a party will decide that it needs a different lawyer, or that it can handle the matter on its own or for its own reasons it choos-
es not to bring the matter to the attention of counsel it had in other lawsuits. Under these circumstances, Zokaites had no duty to
give notice to Counsel involved in other matters.

Here one other defense is based on the calculation of 3 days between the filing of the Complaint and LaMesa’s discharge from
Bankruptcy in Maryland. Specifically, discharge on October 4 and Complaint filed on October 1. This is a de minimis matter not
worthy of further consideration. Zokaites also argued that the actual bankruptcy occurred on September 29 and the discharge was
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announced in open court. Thus the complaint is timely. The other defense is improper service which the pleadings and docket
entries show were properly served in New Mexico on LaMesa’s agent.

Thereafter, LaMesa filed a “provisional notice of appeal” with the Superior Court and filed a action of removal with our local
Federal District Court. Under those circumstances the matter had been taken from my hands and I did nothing else.

I did get notice that an effort by LaMesa to file bankruptcy in Maryland, where it had a bankruptcy filing in the past, had been
dismissed. However, that dismissal of bankruptcy did not dispose of the removal petition.

I was therefore surprised when I received this notice from the Superior Court inquiring about what I had done. As far as I was
concerned the matter was still in Federal Court, had either been removed or was on the desk of a judge in Federal Court determin-
ing whether to remove it and I had no jurisdiction.

I have subsequently learned that the Federal District Judge to whom the case has been assigned has made no decision and has
opined that she wants to wait to see what the state courts do before she acts on the motion for removal. This is somewhat novel in
my experience but apparently that is where the case is and I have set forth above what I did and why I did it. In my judgment
service was proper, the petition was too late and it set forth no valid defense.

BY THE COURT:
/s/O’Reilly, J.

Date: August 8, 2011

Kim Macioce v. Robert C. Macioce
Equitable Distribution—Alimony—Counsel Fees

1. The parties were married in 1994 and separated in 2007. They are the parents of two minor children. After a multi-day trial,
the trial court entered a decision concerning equitable distribution, alimony, and counsel fees.

2. The husband complained that the trial court failed to equitably divide alleged marital debt, but rather held the husband
responsible for such alleged debt. The court explained that this was equitable in that the husband was in complete control of the
parties’ finances and it appeared that the alleged loans were not documented, had no expected repayment plan or interest to be
charged, and were not clearly loans. The husband’s financial behavior in his spending, failing to rent vacation property so as to
bring in income, and failing to cancel credit cards supported the argument that these debts did not truly exist.

3. The husband also complained that the trial court did not reduce the value of real estate by closing costs. The court reasoned
that it was not equitable to so reduce the value of the property since the husband had previously sought leave of court to refinance
the real estate and put both mortgages into his sole name prior to equitable distribution. He thus received the benefit of the refi-
nancing and a lower interest rate and had the benefit of retaining both pieces of real estate.

4. The trial court also did not give the husband credit for amounts that he spent to repair the parties’ two pieces of real estate
since the court used the date of separation value in determining the value of the properties. The husband would therefore be real-
izing the increased value as a result of his spending money to repair the properties. The parties also had specifically agreed that
the husband would pay for these repairs.

5. The husband appealed the trial court’s failure to charge the wife’s distributive share by the amount that she removed from a
joint bank account after the parties separated. The court did not find it equitable to do so, however, since these funds were used
pursuant to an agreement that the parties reached that the husband would pay the wife’s expenses if she dropped her support
claim, which she did.

6. The court also reasoned that the husband’s business suffered a particularly bad financial year in the year of the parties’
separation. Had the trial court been free to use the date of trial value, the marital estate would have been larger. Since the court
was not permitted to do so, the court determined that a greater distribution to the wife was appropriate.

7. Alimony was also awarded to the wife due to the length of the marriage, the fact that the wife was the sole caretaker of the
children and one of the children had special needs, and the fact that the wife had experienced a substantial break in her own career
as a result of the marriage. Alimony was awarded to the wife despite her having an extra-marital affair as a result of the remain-
ing factors being overwhelmingly in the wife’s favor concerning alimony. The affair was not discounted, but was considered in the
overall determination of alimony.

8. The husband further complained that an expert that he planned to call was not permitted to testify as a result of the husband’s
failure to include the expert’s curriculum vitae on his pretrial statement. The trial court determined that if it had been an error to
so exclude this testimony, the error was harmless.

(Christine Gale)

Daniel H. Glasser for Plaintiff/Wife.
Graydon R. Brewer and Timothy J. Gricks for Defendant/Husband.
No. FD 07-1635-003. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Wecht, J.—September 6, 2011

OPINION OF THE COURT
Defendant Robert C. Macioce [“Husband”] appeals this Court’s April 1, 2011 Order. That Order granted Husband’s Motion for

Reconsideration of this Court’s March 10, 2011 Order, and, upon reconsideration, modified part of the March Order and affirmed
the remainder. The March 10 Order had disposed of the economic claims in divorce between Husband and Plaintiff Kim Macioce
[“Wife”], including distribution of the marital estate, alimony, child support, and counsel fees.



page 480 volume 159  no.  24

Background and Procedural History
Husband and Wife married on January 15, 1994. They have two children: Robert P. [d.o.b. 11/8/96] and Stephen [d.o.b. 6/14/98].

On November 24, 2007, Husband and Wife separated.
On November 26, 2007, Wife obtained a temporary Protection from Abuse Order against Husband. On December 6, 2007,

Husband filed a custody complaint. On December 7, 2007, after final hearing before this Court, the PFA petition was dismissed.
On November 20, 2008, Wife filed a divorce complaint. On February 2, 2010, Wife filed a custody complaint. In the meantime, the
parties engaged in voluminous motions practice, mainly, though not exclusively, concerning custody issues.

By an October 27, 2010 Order, this case was set for a two-day equitable distribution trial and a two-day custody trial, to be held
back-to-back in January 2011. The trial began on January 10, 2011, and continued on January 11, 12, 13, 28, and February 1 and 2.
During trial, the parties reached an agreement on custody, and no evidence on custody was presented.

On March 10, 2011, this Court issued an Order disposing of all economic claims. On March 22, Husband presented a motion for
reconsideration. On April 1, 2011, this Court granted the motion and issued a new Order, modifying part of the March 10 Order and
affirming the rest of that Order.

On June 15, 2011, the divorce decree issued. On July 13, 2011, Husband filed a Notice of Appeal. Also on July 13, this Court
ordered Husband to file a concise statement of matters complained of on appeal, pursuant to Pa. R.A.P. 1925(b). On August 3, 2011,
Husband timely filed his concise statement.

Issues Raised on Appeal

In his Pa. R.A.P. 1925 (b) Statement, Husband averred as follows:

1. The Trial Court erred as a matter of law and otherwise abuse its discretion in failing to find that the parties had
incurred a marital debt in the amount of $289,292.91 to Penn Equipment & Tool Corporation and in failing to equitably
divide said debt between Husband and Wife.

2. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to find that Wife should con-
tribute to the payment of the marital debt owed by Husband and Wife in the amount of $289,292.91, to Penn Equipment
& Tool Corporation, thereby making Husband solely responsible for the payment of said debt.

3. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to award Husband and/or
otherwise reduce the net marital estate in the final award by the closing costs incurred by Husband to refinance the
marital residence and the beach house in the amount of $17,731.08 and $9,479.14, respectively pursuant to the Court’s
Order of June 1, 2010.

4. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to charge Wife’s distributive
share in the amount of $6,500.00 that Wife removed from the joint marital account after the date of separation.

5. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to charge Wife’s distributive
share for debts accumulated by Wife, individually, after the date of separation by incurring overdraft charges on the mar-
ital account in the amount of $4,164.00, Wife’s use of Husband’s Macy’s credit card in the amount of $701.92 and Wife’s
use of the Husband’s Penn Equipment & Tool Corporation credit cards in the amount of $412.78 and $1,414.68.

6. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to credit Husband and/or other-
wise reduce the net marital estate for the costs of water remediation to the marital residence in the amount $18,683.00,
reductions in the value of the beach house for HVAC, structural and safety repairs in the amount of $12,550.99 and/or
remediation costs (not improvements) to the vacant lot on Golden Oaks Lane in the amount of $10,304.53.

7. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to charge Wife’s distributive
share for the post-separation taxes paid by Husband to preserve the vacant lot in the amount of $2,018.12.

8. The Trial Court erred as a matter of law and otherwise abused its discretion in failing to charge Wife’s distributive
share or otherwise credit Husband for Husband’s contribution of premarital assets in the amount of $327,389.00.

9. The Trial Court erred as a matter of law and otherwise abused its discretion in awarding alimony to Wife in life of
Wife’s admission of a lengthy affair/marital misconduct, the significant award of lump sum of cash to Wife, Wife’s earn-
ing capacity determined by the Court to be $60,000.00 annually and the limited, projected expenses by Wife.

10. The Trial Court erred as a matter of law and otherwise abused its discretion in sustaining Wife’s objection to the
testimony of Husband’s expert and denying Husband’s expert the ability to testify as it relates to his expert opinions
regarding the value of real property owned by the parties.

11. The Trial Court erred as a matter of law and otherwise abused its discretion in finding that Wife had not “opened the
door” by using Husband’s expert reports in her direct examination and further erred and/or abused it’s discretion in stat-
ing that the Court would redact the testimony offered by Wife’s experts is it related to Husband’s excluded report.

Discussion
A trial court has the authority in equitable distribution to divide the marital estate as “the equities require.” Schenk v. Schenk,

880 A.2d 633, 639 (Pa. Super. 2005). The standard of review is abuse of discretion, and the reviewing court assesses the distribu-
tion scheme as a whole. Id. When considering an alimony award, a reviewing court also employs an abuse of discretion standard.
Gates v. Gates, 933 A.2d 102, 106 (Pa. Super. 2007).

To provide context allowing the reviewing court to survey the entire distributive scheme, it might be helpful to state the follow-
ing rationale at the outset. This Court found after trial that an approximate 60/40 split of the marital estate was equitable. These
parties shared nearly fourteen years of marriage prior to separation, and enjoyed a comfortable standard of living. Husband has a
significant separate estate, including a closely held family business and separate real property. Wife was denied a share in the over-
all increase of Husband’s separate estate due solely to the fact that Husband’s business suffered a particularly bad financial year
in the year that the parties separated. Had this Court been free to use the date of trial to calculate the increase in Husband’s pre-
marital assets, the marital estate would have been larger. Husband earns much more money than Wife and is likely to continue to
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do so. Wife was the sole caretaker of the children and the home. In that capacity, Wife took a substantial break from her career that
will continue to hinder her ability to reach earnings similar to Husband’s. Wife had primary custody of the parties’ older son, a
child who has significant special needs. Wife played, and will continue to play, a substantial role in ensuring that this child gets
proper care and therapy. The parties share custody of their younger son. These are the principal reasons that this Court disposed
of the parties’ economic claims as it did.

Husband’s first two issues on appeal relate to a debt owed to Penn Equipment and Tool Corporation [“Penn”]. Husband is the
president of Penn, and started the company in 1978. N.T. 1/28/11.1 Husband testified that he, his father and his mother each owned
a third of the company at the outset, but that after his parents’ divorce, he and his mother were the sole owners, each with a fifty
percent share. Id. Husband testified that he took loans or advances from Penn during the marriage. Husband testified that some
of these advances were to pay the mortgage on a Delaware beach house that the parties bought during the marriage and that it was
Husband’s decision to take this money. 2/1/11 T. at 1088-89. Husband testified that he took the advances to cover shortfalls between
his salary and the marital expenses. Id. Husband testified that it was not Penn’s practice to write notes or loan documents when
he took these advances. 2/1/11 T. at 1100. Wife testified that she was unaware of the advances Husband was taking, although
Husband told her that he occasionally borrowed money from Penn to cover mortgage payments and that he repaid those loans.
1/10/11 T. at 254.

Wife testified that Husband had complete control over the finances during the marriage. It was overwhelmingly clear from all
of the evidence that Husband is a financially sophisticated businessperson. Wife also testified that, when she became concerned
over some late payment notices, she asked Husband about the finances, but never got an answer. 1/10/11 T. at 258-59. Husband tes-
tified that he told Wife that they were buying the beach house and that he had no discussions with Wife about it. N.T. 1/28/11.
Husband testified that he would quiz Wife each day on what she spent so that he could transfer money from one account to anoth-
er. 2/1/11 T. at 1314-16. Husband testified that Wife suggested renting the beach house, but that Husband did not agree to do so.
2/2/11 T. at 1398-99. Husband testified that the parties had rented the beach house on one occasion and that they received $6,000
for that week’s rental. Id. at 1398. Wife testified that she suggested renting the beach house to help with expenses, spoke with a
realtor about the rental market, got the paperwork to list the beach house as a rental, and gave the information to Husband, but
that Husband refused to sign the agreement. Id. at 1466-68. Wife testified that Husband never gave her a budget or a spending
limit. 1/10/11 T. at 257.

Husband provided an exhibit showing stockholder advances. Ex. DQ 1. It is difficult to discern what portion went to marital
expenses. Husband stated that all the funds advanced were used for marital expenses. However, because some advances appear
from the document to be going to Penn, it seems likely that some funds were used for company expenses. There are neither
notes nor loan documents for these advances, and Husband testified that it was not the business’ practice to prepare them. N.T.
1/28/11. Husband testified that the only means to determine that an advance was taken was through Penn’s internal accounting
system. Id.

Husband unilaterally decided to take advances from Penn. Husband claims this was necessary to cover shortfalls between
income and expenses. It appears, however, that the main reason for these advances was to fund purchase and maintenance of the
beach house, which Husband decided unilaterally to acquire. By both Husband’s and Wife’s testimony, Husband entirely discount-
ed Wife’s idea to rent the beach house, even though one week’s rental covered an entire month’s mortgage. Instead, Husband chose
to take advances. Moreover, this Court was not convinced that these advances were loans. There was no documentation for any
loan, no expected repayment date, and no interest charged. There was merely a print-out of advances, which print-out Husband
alone created.

Husband was not uniformly credible in his testimony regarding the parties’ financial dealings. Husband testified that the par-
ties were in financial trouble, yet Husband never cancelled credit cards, never asked Wife to turn over credit or debit cards, never
looked to produce income through renting the beach house, and never considered selling the beach house despite its increase in
value. Instead, Husband asked Wife to account for all of her spending after the spending had occurred so that he could transfer
funds. This appeared to be the behavior of a man more concerned with control over his wife than control over his finances. Given
that Husband unilaterally decided to incur the expense of the beach house, unilaterally decided to forego rental income that could
have ameliorated financial problems, and unilaterally decided to take the advances, and given that it is uncertain whether these
advances are actual loans that have to be repaid, this Court found Husband to be solely responsible for them.

Husband’s third issue on appeal complains that this Court did not allocate the closing costs of the marital residence and beach
house. In June 2010, Husband presented a motion seeking leave to refinance the marital residence and beach house and to put the
mortgages for both in his sole name prior to equitable distribution. One reason that Husband requested this relief was to obtain a
lower interest rate on the mortgage and to reduce the amount that he would pay long-term. Pet. at ¶ 8. This Court granted
Husband’s motion. Husband refinanced the houses. At trial, Husband requested that the closing costs be allocated between
Husband and Wife. However, Husband received the benefit of the re-finance. He gets the benefit of the lower interest rate. He gets
the benefit of retaining both homes. It is only fair that he pay the cost of receiving that benefit.

Husband’s fourth and fifth issues on appeal complain that that this Court did not charge Wife for an amount removed from the
joint account after separation or for overdraft charges and credit card charges incurred after separation. Wife testified that the
parties agreed after separation that Husband would pay their expenses if Wife dropped her support claim. 1/10/11 T. at 277.
Husband also testified to that agreement. 2/1/11 T. at 1318-21. Husband testified that Wife used credit cards and incurred over-
draft charges after separation. 2/1/11 T. at 1126-28. Husband admitted that he was in control of how much was deposited into the
joint account Wife used after separation. Id. at 1312-13.

Wife was credible in her testimony that Husband did not share information about the finances. Both parties were using the
account. Husband was the one with knowledge of what was going into the account. He testified that he monitored the account
daily. The overdrafts could have resulted from withdrawals that either party made. Inasmuch as Husband controlled the finances,
it was fair for him to be responsible for costs associated with mismanagement. As to the post-separation credit card charges, most
relate to the children and family (e.g., groceries, pediatrician). Wife was not working at that time and there was no support order
in place. Wife’s only option to pay for expenses for the children and home was to use the joint account and credit cards.
Additionally, Husband testified that he agreed to pay expenses after separation. Therefore, Husband was not given credit for
those charges.

Husband’s sixth and seventh issues on appeal complain that this Court did not credit Husband for amounts spent on repairs
to the marital residence and beach house and for taxes paid on a vacant lot the parties owned in their neighborhood. Husband
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testified that he did some work in the back yard of the marital residence, post-separation, to fix a drainage issue. 2/1/11 at 1166-70.
Husband also testified to some repair work done post-separation on the beach house and work that still needed to be done. Id.
Husband testified that he paid taxes for the vacant lot the parties owned (a lot that he received as an advance on equitable distri-
bution). Id. t 1279-81.

There were two principal reasons why this Court did not give Husband a credit for these expenses. First, the date of separation
was used in calculating the marital estate, and in valuing all three pieces of property. Any increase in value in the marital resi-
dence or beach house that was obtained from the repairs went to Husband in the form of increased equity because those repairs
occurred post-separation. Moreover, Husband kept the marital residence and the beach house, and thus enjoys the benefit of the
work. The second reason is that the parties specifically agreed that Husband would pay expenses post-separation. Repairs associ-
ated with the marital residence and the beach house are expenses. Taxes owed on the vacant lot are expenses. As Husband agreed
to pay them and receives the benefit, financial and otherwise, of those repairs, Husband did not receive a credit for them.

Husband’s eighth issue on appeal is that this Court did not credit Husband for a contribution of premarital assets. While
Husband identified an amount contributed, this Court is unsure of the contribution to which Husband is referring. Husband unde-
niably had premarital assets, but this Court considered the increase and off-setting decrease in value of those assets. There was
testimony that the marital residence was purchased by Husband shortly prior to the marriage, but the home became marital prop-
erty when it was jointly titled, and the parties stipulated that it was marital property. As this Court is unable to identify the source
of this claim of error, it is unable to address the claim in this Opinion.

Husband’s ninth issue on appeal is that this Court awarded alimony to Wife despite her affair, her income and her expenses.
Alimony is a secondary remedy and is available when economic justice and reasonable needs require it. Gates v. Gates, 933 A.2d
102, 106 (Pa. Super. 2007). The trial court must consider the factors enumerated in 23 Pa. C.S.A. § 3701 as well as the lifestyle and
standard of living the parties enjoyed during the marriage and the payor’s ability to pay. Id.

In the instant case, many factors favored an award of alimony to Wife. Husband’s earnings and earning capacity were consid-
erably higher than Wife’s. The parties stipulated that Husband’s net disposable income was $18,000/month. This Court found Wife
to have an earning capacity of $60,000/year, although she was actually earning less at both the time of separation and the time of
trial. Husband had greater sources of income considering his significant separate property. Husband was more likely to receive a
substantial inheritance, particularly considering that his mother owned a fifty percent interest in Penn and that until recently
Husband co-owned his mother’s home. This was a marriage of significant duration. It is possible that Wife’s ability to earn would
be affected by being primary custodian of the older child who has significant special needs that she must devote time to address.
Husband has a large separate estate. Wife contributed to the marriage as homemaker and primary caregiver of the children. Wife
has greater relative needs. It was clear that Husband was able to pay alimony and that Wife would be unable to approach the stan-
dard of living enjoyed during the marriage without alimony.

Other factors argued against an award of alimony to Wife. Husband contributed more economically during the marriage and
contributed to Wife’s education by assisting in paying her student loans. Wife has more education than Husband. Without a doubt,
Wife engaged in marital misconduct.

This Court considered and weighed all of the relevant factors and found that alimony was necessary in this case. Wife’s affair
was not discounted, but was considered within the context of all the other factors, as was Wife’s earning capacity. Given the stan-
dard of living during the marriage, Wife’s budget was reasonable. This Court limited the duration of the alimony award to five
years. Wife had been out of the work force for several years while she cared for the children. After separation, Wife began work-
ing again. After the five years of alimony, Wife would have seven to eight years of continuous work experience which should allow
her to improve her earning capacity to the point where further alimony would be unnecessary.

Husband’s tenth and eleventh issues on appeal complain that Husband’s expert was precluded from testifying, despite the
fact that Wife’s expert testified concerning Husband’s expert’s report. Husband called George Hudanick [“Hudanick”], a real
estate appraiser, as an expert witness to testify as to the value of the marital residence and the vacant lot. 1/11/11 T. at 496. Wife
timely objected to the testimony on the basis that Hudanick’s curriculum vitae was not included in Husband’s pre-trial state-
ment as required by this Court’s October 27, 2010 Order. Id. at 497. The objection was sustained and Hudanick was precluded
from testifying.

The October 27, 2010 Order states that any expert witness’s curriculum vitae must be attached to the expert report to be filed
with the pre-trial statement. 10/27/10 Order at ¶ 3(c). The Order also states that failure to comply with Paragraph 3 may result in
the party being unable to offer testimony or documents related to that failure. Id. at ¶ 9. Because a timely objection was made invok-
ing this Pretrial Order, the Court properly enforced that Order.

Husband argued at trial that Wife had “opened the door” or waived her objection because her expert criticized Hudanick’s report
in his testimony. It is true that Wife’s expert offered some criticism of Hudanick’s report. 1/10/11 T. at 27-29. However, this was a
small portion of his testimony. The testimony was elicited to prevent Wife’s expert from having to return to court in a rebuttal case
and to prevent further interruption in the case, as both parties were taking expert testimony out-of-turn within the context of a
mufti-day trial that had failed to conclude within the time that counsel projected. This Court ordered Wife’s expert’s criticism to
be redacted from the record, and that testimony was not considered in the findings regarding the marital residence and vacant lot.

If it was error to exclude Hudanick’s testimony, the error was harmless. Husband testified to what he believed the marital res-
idence and the vacant lot were worth. 2/1/11 T. at 1181, 1191. The values to which Husband testified were the same as the values
to which Hudanick would have testified if allowed. This Court carefully considered the values to which Husband testified, as well
as Wife’s expert’s values, in reaching its conclusion on the value of the two pieces of marital property. Additionally, Husband has
not asserted on appeal that this Court improperly determined the value of the marital residence or the vacant lot. If Husband
contends that his expert was wrongly precluded from testifying, but does not contend that the determination the Court reached
was incorrect, any error must necessarily be harmless.

BY THE COURT:
/s/Wecht, J.

1 Husband did not pay for the transcript until September 2, 2011. Accordingly, the transcript did not become available to this Court
until September 6, 2011. Even then, the January 28, 2011 transcript was not available at all. The citations to testimony on January
28 are based upon this Court’s notes of testimony, rather than the actual transcript.
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Albert G. Burnelis, Jr. v. Mary Burnelis
Equitable Distribution—Alimony

1. The parties were married in 1995 and separated in 2009. This was a second marriage for each party and no children were
born of this marriage. The trial court equitably divided the parties’ marital assets and awarded the wife alimony.

2. The husband appealed the trial court’s award of alimony, complaining that the income stream value of the husband’s deferred
benefit pension plan was considered in equitable distribution and used for alimony purposes, thus resulting in what he alleged to
be an impermissible “double dip”. The trial court disagreed and opined that pensions and all forms of retirement income may be
considered in calculating income for support or alimony purposes. The court distinguished Rohrer v. Rohrer, 715 A.2d 463 (Pa.
Super. 1998) in that Rohrer dealt with retained earnings of an S corporation, or “pass through” income and, therefore, was factu-
ally distinguishable. Rohrer, held that income for the purposes of support payments may not also be labeled as a marital asset for
equitable distribution purposes.

3. The trial court relied upon the Superior Court’s decision in McFadden v. McFadden, 563 A.2d 180 (Pa. Super. 1989) which
dealt with pensions specifically. Income from a pension may be considered when determining alimony even if the pension was
previously subjected to equitable distribution.

4. The court further opined that if a party voluntarily quits a job or leaves employment, generally there is no effect on a sup-
port obligation. Alimony was, therefore, awarded due to the length of the marriage, the substantial disparity in incomes between
the parties, the wife’s disability, and the wife’s financial needs.

(Christine Gale)
Joseph M. Wymard for Plaintiff/Husband.
Timothy S. Lijewski for Defendant/Wife.
No. FD 09-001798-001. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Marmo, J.—September 21, 2011

OPINION
Plaintiff Albert Burnelis (“Husband”) appeals from this Court’s June 8, 2011 Order which resolved the economic issues between

Husband and Mary Burnelis (“Wife”).
The parties were married on November 7 1995 in Oakland, Maryland. They separated on November 20, 2009 and Husband filed

for divorce on December 10, 2009. This was the second marriage for both parties and no children were born of the marriage.
An evidentiary hearing was held on March 28, 2011, at which time this Court received evidence and testimony in support of the

parties’ respective claims for divorce and equitable distribution of marital property and Wife’s claim for alimony. On April 25,
2011, this Court entered an Order (i) granting the divorce, (ii) providing for an equitable distribution of the parties’ marital assets,
and (iii) awarding Wife alimony.

A Motion for Reconsideration was presented to the Court on May 16, 2011, and then again on June 1, 2011, which resulted in
this Court entering an Order dated June 8, 2011 granting, in part, Husband’s Motion for Reconsideration and modifying the equi-
table distribution award slightly to Husband’s benefit.

Father filed a Notice of Appeal on July 18, 2011 and, in response to an order issued pursuant to Pa.R.App.P. 1925(b), filed a
Concise Statement of Matters Complained of on Appeal, raising the following matters: (1) the trial court erred by including the
income stream value of Husband’s deferred benefit(s) combined with an alimony award derived from the same income stream
resulting in an impermissible “double dip”, and (2) the trial court erred in awarding Wife alimony.

The law is clear that the courts may include “pensions and all forms of retirement” when calculating income for support pur-
poses. See Pa.R.C.P. 1910.16-2(a)(4). Husband argues that the Court “double dipped” by including the value of Husband’s deferred
benefit plan in equitable distribution and then issuing an alimony award based on Husband’s income, including the income derived
from the plan. Husband references Rohrer v Rohrer, 715 A.2d 463 (Pa. Super. 1998) as support for his argument. In the Rohrer case,
the Superior Court stated generally that “money included in an individual’s income for the purpose of calculating support pay-
ments may not also be labeled as a marital asset subject to equitable distribution”. See Rohrer, 715 A.2d at 465. The Rohrer case
dealt with whether certain retained earnings of an S-corporation (i.e., “pass through” income) attributed to the parties in their
net incomes for support calculation purposes could also be subject to equitable distribution. See id. at 465-466. The Rohrer case
is factually distinguishable from the instant case in that it did not deal with a pension or retirement plan.

This Court relied on the Superior Court’s decision in McFadden v. McFadden, 563 A.2d 180 (Pa. Super. 1989) in reaching its
decision. Unlike the Rohrer case cited by Husband, the McFadden case dealt with a pension specifically. The Superior Court in
McFadden stated that income from a pension is to be considered when fashioning an alimony award, even if the pension was
previously subjected to equitable distribution. McFadden, 563 A.2d at 184 (“even if the appellant was previously granted
absolute entitlement to the pension income, that income would still be used to determine alimony”). Even though Husband’s
deferred benefit plan was subjected to equitable distribution, it would be appropriate for this Court to consider income from the
plan when fashioning an alimony award in this case.

Furthermore, Husband incorrectly argues that his only income for support purposes was his police pension and Prudential
annuity and that any award of alimony must necessarily come from those sources. Husband was working full time for Schneider
Carrier as a long distance hauler, earning approximately $40,000.00 annually, until shortly before the hearing when Husband will-
fully chose to retire from his position. Under Pa.R.Civ.P. 1910.16-2(d)(1), there is generally no effect on a support obligation when
a party voluntarily quits a job or leaves employment. See Pa.R.C.P. 1910.16-2(d)(1). This Court viewed Husband’s sudden retire-
ment as a voluntary reduction in income, which was considered in awarding alimony to Wife.

Husband second point of contention on appeal is that this Court erred in awarding Wife with alimony for a variety of reasons.
This Court determined Wife’s eligibility for alimony by evaluating the facts in light of the factors set forth in 23 Pa.C.S.A. 3701(b).
Those which the Court found most determinative in this case were: (1) the relative earnings and earning capacities of the parties;
(2) the ages and the physical, mental and emotional conditions of the parties; (3) the sources of income of both parties; (5) the
duration of the marriage; (13) the relative needs of the parties; (16) whether the party seeking alimony lacks sufficient property,
including, but not limited to, property distributed through equitable distribution, to provide for the party’s reasonable needs; and
(17) whether the party seeking alimony is incapable of self-support through appropriate employment.
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In this case, the parties were married for over fourteen years, and there is a substantial disparity in the current earnings and
earning capacities of the parties. Although the parties are the same age, Wife is disabled and is unable to earn substantially more
income that she receives presently. Wife retired from Allegheny General Hospital in 2005 due to her disability and has been living
on Social Security disability since that time. (H.T. p. 35). Wife testified extensively at the hearing about her poor medical condi-
tion, the surgeries she has undergone and medications she is required to take on a daily basis. (H.T., pp. 33-34). Husband has some
minor physical ailments, but he is certainly capable of working if he chooses to do so.

Husband claims the Court erred in fashioning an award of alimony based upon Wife’s reasonable needs which failed to consider
the income stream derived from the award of an annuity in pay status she was awarded. With regard to her needs, Wife submitted
a budget that established a need for alimony. This is true even though the Court disregarded the non-marital credit card debt includ-
ed in her budget. Wife requested alimony in the amount of $1,605.00 per month for forty-eight (48) months until she reaches age 65
and her pension and Social Security increase begins. This Court found Wife’s reasonable needs would be met by an alimony pay-
ment of $1,605.00 per month for thirty (30) months, in part because of the equitable distribution awarded to Wife. Even with
alimony at $1,605.00 per month, Wife’s monthly income will be inadequate to meet the expenses in her budget. The portion of the
annuity in pay status, as well as the income resulting therefrom and other assets awarded Wife in equitable distribution, were
factored in to the Court’s global resolution of the parties’ economic claims. See Thomson v. Thomson, 519 A.2d 483, 486 (Pa. Super.
1986) (courts often view equitable distribution and alimony as related entities, and the amount of property given to a spouse in
equitable distribution will sometimes effect the amount and duration of alimony.)

Husband contends the Court erred in holding him to an earning capacity due to (a) his age, and (b) the parties’ agreement
during the marriage about his retirement. As explained above, this Court viewed Husband’s sudden retirement as a voluntary
reduction in income under Pa.R.Civ.P. 1910.16-2(d)(1). While age is one of the factors to be considered by the Court in imput-
ing an income equal to a party’s earning capacity under Pa.R.Civ.P. 1910.16-2(d)(4), in this case Husband was employed by
Schneider Carrier until he abruptly retired before the hearing. Husband was 61 years old at the time of the hearing, and there
was no indication he had to retire because of his age.

There is a disagreement between the parties as to why Husband accepted employment with Schneider and how long Husband
intended to work. Husband was employed as a Pittsburgh Police officer from December 3, 1984 until he retired on October 2, 2004.
(H.T., p. 11). Husband remained retired until July 14, 2006 when he took the job with Schneider Carrier in Coraopolis,
Pennsylvania as a long distance hauler. (H.T., p. 12). According to Husband, the parties accumulated approximately $20,000.00 in
credit card debts after he retired from the Pittsburgh Police and the parties needed additional funds to make certain repairs to the
house, acquire a new vehicle and pay off their debt. Husband claims that there was an agreement between the parties that he would
go back to work for a limited time in order to pay off their debt and make the repairs to the house. Husband now claims they have
secured the vehicle and made the repairs to the house and his now ready to resume his retirement and live off his pension in accor-
dance with the parties’ agreement. Wife testified that Husband intended to work until he was 65, maybe even 70 and that one of
the main reasons he went back to work was to obtain health insurance from his employer.

It is Husband who voluntarily left his job and is alleging the existence of an agreement between the parties as to his employ-
ment. Simply put, Husband has failed to prove the existence of any agreement between the parties as to his employment. The
trial court is free to accept or reject the credibility of both expert and lay witnesses and to believe all, part or none of the evi-
dence. See Nemirovsky v Nemirovsky, 776 A.2d 988, 993 (Pa. Super. 2001). This Court found Wife’s testimony regarding the
parties’ decision for Husband to go back to work more believable and Husband’s testimony as to an agreement between the
parties to be highly suspect.

This Court’s decision should not be disturbed as it effectuates economic justice between parties and insures a fair and just
determination and settlement of their property rights. See 23 Pa.C.S. 3102(a)(6). For the reasons set forth above, this court’s Order
of June 8, 2011 should be affirmed.

BY THE COURT:
/s/Marmo, J.
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City of Pittsburgh v.
Carlotta Black

Employment

No. SA 10-000661. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—April 14, 2011.

MEMORANDUM AND ORDER OF COURT
I. INTRODUCTION

The Petition for Appeal From the Decision of the Civil Service Commission of the City of Pittsburgh is before this Court for
disposition. Part of the procedural history of this case is furnished by the Civil Service Commission:

On March 18, 2010, the City of Pittsburgh’s Department of Personnel and Civil Service Commission issued a 5-Day
Suspension Pending Termination letter to [petitioner,] Ms. Black; the cause given was that Ms. Black had fraudulently
submitted records to [Allegheny] County regarding a participant in a welfare program administered by the City. After
Ms. Black’s reply dated March 23, 2010 was received by the City and deemed to be unsatisfactory, the City terminated
Ms. Black by letter dated March 25, 2010. Ms Black appeals that termination.1

The commission upheld the termination after a lengthy hearing. Petitioner filed a statutory appeal to this court. Argument was held
on February 23, 2011, and original and reply briefs were filed by the parties.

It is clear from the record that petitioner, in her capacity as a case manager for the city’s “Welfare to Work” program,2 filled out
paperwork indicating that a program participant (with the initials “S. P.”) had been meeting program requirements, when, in fact,
S. P. had not. Petitioner had simply assumed S. P. had been meeting the requirements, even though she knew it was her job to main-
tain regular contact with S. P. and/or otherwise verify the accuracy of the information logged in petitioner’s paperwork. Petitioner’s
supervisor, Diedre Cochran, described petitioner’s conduct as follows:

[I]t was brought to my attention that [S. P.] was actually - - had no longer been in the program, but hours had been entered
into the system for her [by petitioner] as if she was [sic] participating.

Cochran testified this was a “violation of welfare regulations.”3

II. DISCUSSION
The standard of review involving agency adjudication is limited to a determination of whether constitutional rights have been

violated, errors of law have been committed, or whether the findings of the agency are supported by substantial evidence. The
reviewing court is not directed to inquire into the administrative agency’s adjudication, but rather only to determine whether it
was supported by substantial evidence.

Bowman v. Dept. of Environmental Resources, 700 A.2d 427, 428 (Pa. 1997) (citations and footnote omitted).

[C]ourts will not review the actions of governmental bodies or administrative tribunals involving acts of discretion in
the absence of bad faith, fraud, capricious action or abuse of power ... That the court might have a different opinion or
judgment in regard to the action of the agency is not a sufficient ground for interference; judicial discretion may not be
substituted for administrative discretion.

Norfolk and Western Railway Company v. Pennsylvania Publc Utility Commission, 413 A.2d 1037, 1047 (Pa. 1980).

Just cause is “largely a matter of discretion on the part of the head of the department.” Just cause for dismissal must be
related to the inefficiency, delinquency, or misconduct of that employee. Even a single instance of misconduct or an error
of judgment can constitute just cause for dismissal if it adversely reflects on the fitness of a person for his duties.

Davis v. Civil Service Commission of Philadelphia, 820 A.2d 874, 878 (Pa. Cmwlth. 2003) (citations omitted). “Substantial evidence”
is defined as “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Bowman, supra, at
428, fn 4. I now turn to the arguments contained in petitioner’s briefs.

Petitioner’s first argument is that her Laudermill4 rights were violated because “the individual5 responsible for reviewing [peti-
tioner’s] response [to the city’s termination letter] had already decided upon the termination before reading [petitioner’s] letter.”
Petitioner’s unpaginated brief, p. 3 (original emphasis). The following exchange pertaining to this issue occurred at the Civil
Service Commission hearing:

MR. BRIDGES [petitioner’s attorney]: So is there anything that she could have said in the letter [in response to the city’s
termination letter] that would have caused her not to be terminated?

MS. HILL FINEGAN: I don’t know, sir. I can’t answer that.

MR. BRIDGES: Had you already concluded that she falsified documents?

MS. HILL FINEGAN: I saw them; yes, I had.

MR. BRIDGES: And you already concluded that she fraudulently did it?

MS. HILL FINEGAN: Yes.

MR. BRIDGES: Okay. So there’s really nothing in the letter that would have changed that opinion, correct?

MS. HILL FINEGAN: Correct.

MR. BRIDGES: So when you indicate that you discharged her because the letter did not--the letter was unsatisfactory--

MS. HILL FINEGAN: Correct.

MR. BRIDGES: - - you - - but that’s not completely true, correct?

MS. HILL FINEGAN: No; that is completely true.
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MR. BRIDGES: So you discharged her because the letter - - the way the letter was written was unsatisfactory?

MS. HILL FINEGAN: Well, I had to have an open mind, and so, when I read her response, I read her response with an
open mind thinking what’s it going to say, and it said that she made a mistake.6

This contention is thus belied by the record.

Petitioner next argues the commission, on page 2 of its decision, erred in finding that she “had submitted records ‘over the
course of five months,’ when, in fact, the time frame involved was for only 30 days....”7 This argument must fail because even one
incident of record falsification was sufficient to show petitioner’s lack of fitness for her position.
Davis, supra.

Petitioner next argues the commission erred in “rely[ing] upon what [it] considered as an extensive disciplinary history,” even
though her most recent disciplinary infraction was in 2004.8 This argument must fail because just cause existed for her termina-
tion in the absence of any prior disciplinary history.

Petitioner next argues the commission relied on “hearsay and/or inadmissible evidence,”9 and simply lists hearing transcript
page numbers where said evidence was presumably admitted. This argument contains no discussion and is therefore deemed
waived.10 Browne v. Com., 843 A.2d 429 (Pa. Cmwlth. 2004); White Oak Builders, Inc., v. East Penn Mortgage Co., LLC, 7 Pa. D & C
5th 215 (Monroe 2006).

Finally, petitioner makes the following argument:

The Commission’s decision is quite clearly inconsistent because it determined that appellant’s “... behavior was caused
by being confused, disoriented and overwhelmed,” and yet just causes [sic] existed for the termination. This is neither
logical nor covered by the Civil Service Statute under just cause, because it is something upon which appellant had no
control. Certainly, there was no basis to terminate a civil service employee.11

The full context of the commission’s language quoted by petitioner is found at pages 2-3 of the commission’s decision:

Petitioner submitted falsified documentation about the academic status of “SP” over the course of five months. We find
that Ms. Black was aware of the procedural requirements of her job, that she knew that it was wrong to submit erroneous
and unverified information, and that her conduct cannot be characterized as a simple “mistake.” We do not believe that
Ms. Black possessed any nefarious intent - in fact, we are inclined to agree with the assertion of Ms. Black’s counsel that
her behavior was caused by being confused, disoriented, and overwhelmed.

This passage, as well as the decision taken as a whole, indicates that the commission regarded her psychiatric/emotional problems
as a factor contributing to her offending conduct. Clearly the commission did not find, and the record does not indicate, that peti-
tioner “had no control” over that conduct. When confronted by Cochran, petitioner admitted “she did put the information in the
system,” she knew her conduct constituted a “violation” of regulations and she “knew it was wrong.”12 Personell Director Finnegan
testified she believed petitioner’s conduct was “terrible” and “egregious” and that it “threatened the city’s programs and [its] rep-
utation with the [state] Department of Public Welfare’s Bureau of Employment and Training Programs.” Id. at 39. I agree with the
commission that petitioner’s attempt to characterize her conduct as simply a “mistake” is unavailing.

I therefore enter the following:

ORDER OF COURT
AND NOW, this 14th day of April, 2011, I find that the City of Pittsburgh presented substantial evidence to prove that petitioner

was terminated for just cause. Further, petitioner has not established a violation of her constitutional or other legal rights. The
decision of the Civil Service Commission is therefore affirmed and petitioner’s statutory appeal is dismissed.

BY THE COURT:
/s/O’Brien, A.J.

1 Decision of the Civil Service Commission of the City of Pittsburgh, dated May 20, 2010, p.1.
2 The program is also referred to as the “EARN” program.
3 Commission hearing transcript, pp. 91-92.
4 Cleveland Board of Education v. Laudermill, 470 U.S. 532 (1985).
5 Petitioner is referring to Judy Hill Finnegan, the City of Pittsburgh’s Director of Personell.
6 Commission hearing transcript, pp. 62-64.
7 Petitioner’s first brief, p. 4.
8 Id. at 5.
9 Id.
10 Petitioner cites only one case to support this argument, namely, DiSalvatore v. Municipal Police Officers’ Education and
Training Comm., 753 A.2d 309 (Pa. Cmwlth. 2000). There the Commonwealth Court held that hearsay evidence was not compe-
tent to prove that DiSalvatore’s United States Navy court martial was of the most serious type. The court was simply applying the
well established rule that “a finding of fact based soley on hearsay cannot stand.” Id. at 315, emphasis added. Petitioner in the
instant case does not appear to argue that the commission’s finding that she falsified records was based soley on hearsay, although
this is not clear because her argument is undeveloped. In any event, petitioner’s own testimony appears to admit to conduct which
constitutes record falsification, even though she disputes that characterization. Hearing transcript, page 169, line 20, through
page 183, line 5.
11 Petitioner’s first brief, pp. 5-6.
12 Commission hearing transcript, pp. 92, 100, 104.
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City of Pittsburgh v.
Jonathan Silver and The Pittsburgh Post-Gazette

Miscellaneous

No. GD 11-003642. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—August 1, 2011.

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER OF COURT

I. FINDINGS OF FACT

A. Background Information

1. On October 1, 2010, Jonathan D. Silver and the Pittsburgh Post-Gazette (Requesters) submitted a request under the
Pennsylvania Right-to-Know Law (RTKL) to the City of Pittsburgh (City).

2. The request seeks

access to and copies of all correspondence maintained by the city between attorneys Alan Perer and/or Robert Peirce
III and/or Paul Ellis on one side and city officials on the other (including but not limited to Mayor Luke Ravenstahl,
Public Safety Director Michael Huss, Solicitor Daniel Regan, EMS Chief Robert McCaughan and Ambulance Division
Chief Ronald V. Romano) in re notification of pending litigation and efforts to negotiate a financial settlement with the
city over the Feb. 2010 death of Curtis Mitchell. The time period for the correspondence would commence March 19,
2010 and continue until the present day.

3. The City denied the request in the following relevant part of its November 8, 2010, letter:

Upon review, the City of Pittsburgh has concluded that the records requested are not “public records” as that term is
defined in the Right to Know Law (RTKL). The RTKL defines a “public record” as a record that ... “(2) is not exempt
from being disclosed under any other Federal or State law ... or (3) is not protected by a privilege.”

The records requested here are exempt from being disclosed under Federal Rules of Evidence Section 408 and
Pennsylvania Rules of Evidence Section 408. Furthermore, said records are attorney work product and subject to
the attorney-client privilege. Therefore, the records requested are not “public records” and your request is denied.

(Original quotes and ellipses; bold print added).

4. The Pennsylvania Office of Open Records (OOR) issued a Final Determination which overruled the City’s denial and granted
Requesters’ appeal.

5. The City timely appealed the OOR’s Final Determination to this court.

6. The City represents that the Mitchell family’s attorneys made a $500,000 demand and that the City rejected it.1

7. The City represents that the correspondence sought by the Requesters contains “mental impressions[,] conclusions or opinions
respecting the value or merit of the claim or defense or respecting strategy or tactics [of] the City’s attorney or its representatives.”2

8. The City appears to represent that the correspondence contains material subject to the attorney-client privilege.3

B. In Camera Review

9. My in camera review of the correspondence reveals a total of ten letters and one fax communication between the attorney
for the Mitchell family and the attorney for the City.

10. Some of the letters from the family’s attorney contain theories of liability and criticisms of the conduct of City employees,
all of which were later repeated in pleadings filed by the family in its lawsuit against the City.

11. Nothing in the letters written by the attorney for the City can be interpreted as constituting mental impressions, conclusions,
opinions, strategy or tactics.

12. One of the letters from the family’s attorney contains a demand conditioned upon the correctness of a legal conclusion. The
final letter from the attorney for the City contains a rejection of what the City apparently viewed as a sufficiently firm demand.

13. Even putting aside any issue of waiver by disclosure to third parties,4 none of the correspondence sought by the Requesters
contains material subject to the attorney-client privilege.

II. CONCLUSIONS OF LAW5

1. “The RTKL is ‘designed to promote access to official government information in order to prohibit secrets, scrutinize the
actions of public officials and make public officials accountable for their actions.’ Bowling v. OOR, 990 A.2d 813, 824 (Pa. Commw.
2010).”

2. “The City is a local agency subject to the RTKL that is required to disclose public records. 65 P.S. §§ 67.102 and 302.”

3. “Records in possession, custody or control of a local agency are presumed public unless exempt under the RTKL or other law
or protected by a privilege, judicial order or decree. See 65 P.S. § 67.305.”

4. “An agency bears the burden of proving the applicability of any cited exemptions. See 65 P.S. § 67.708(b).”

5. “Section 708 of the RTKL clearly places the burden of proof on the public body to demonstrate that a record is exempt. In
pertinent part, Section 708(a)(1) states: ‘[t]he burden of proving that a record of a Commonwealth agency or local agency is exempt
from public access shall be on the Commonwealth agency or local agency receiving a request by a preponderance of the evidence.’
65 P.S. §67.708(a).”
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6. A court reviewing a final determination of the OOR is not limited to the rationale offered by the OOR. Bowling, supra, at 820.
Further, “a court reviewing an appeal from an OOR hearing officer is entitled to the broadest scope of review.” Id.

7. “The RTKL excludes records subject to privilege from its definition of ‘public records.’ See 65 P.S.§ 67.102.”

8. “The RTKL defines ‘privilege’ as ‘[t]he attorney-work product doctrine, the attorney-client privilege, the doctor-patient
privilege, the speech and debate privilege or other privilege recognized by a court interpreting the laws of this Commonwealth.’
See Id..”

9. “The [attorney-client] privilege (and the work product doctrine) extend to government attorneys working in their professional
capacity. Sedat, Inc. v. Dep’t of Envtl. Res., 641 A.2d 1243 (Pa. Commw. 1994).”

10. Disclosure of attorney-client communications to a third party constitutes a waiver of the attorney-client privilege.
Loutzenhizer v. Doddo, 260 A.2d 745, 748 (Pa. 1970); Nationwide Mutual Ins. Co. v. Fleming, 924 A.2d 1259, 1265 (Pa. Super. 2007);
Joe v. Prison Health Services, Inc., 782 A.2d 24, 31 (Pa. Cmwlth. 2001); Johnston v. Johnston, 499 A.2d 1074, 1077 (Pa. Super. 1985).
The Requesters instantly seek access only to correspondence in the City’s possession sent by attorneys to third parties. Any priv-
ilege which would otherwise attach to any communication in the correspondence was waived when the correspondence was mailed.
The requesters want to see only what has been already shown to others.

11. The Superior Court has held that

[t]he underlying purpose of the work product doctrine is to shield “the mental processes of an attorney, providing a
privileged area within which he can analyze and prepare his client’s case.” ... The doctrine “promotes the adversary
system by enabling attorneys to prepare cases without fear that their work product will be used against their clients.”

In Re Estate of Wood, 818 A.2d 568, 572 (Pa. Super. 2003) (citations omitted). The doctrine obviously cannot be invoked by a party
which has already disclosed the work product to its adversary.

12. Rule 408 of the Pennsylvania Rules of Evidence is simply a rule relating to the inadmissibility of settlement offers at trial.6

Neither it nor its federal counterpart was intended to create a broad privilege. See NAACP Legal Defense and Education Fund, Inc.
v. U.S. Dept. of Justice, 612 F.Supp. 1143, 1146 (D.C.1985). The Rule is totally inapplicable to a request under the RTKL.

13. In addition to the attorney-client privilege, the work product rule and Rule 408, the City argues in its brief that Rule 1.6(a)
of the Rules of Professional Conduct and Sections 67.708(b)(17)(ii), (iv) and (vi)(B) of the RTKL bar access to the requested cor-
respondence. These latter arguments are waived because they were not made in the City’s November 8, 2010, denial letter.7

Signature Information Solutions, LLC v. Aston Twp., 995 A.2d 510, 513 (Pa. Cmwlth. 2010); Dept. of Transportation v. Office of Open
Records, 7 A.3d 329, 336 (Pa. Cmwlth. 2010); County of York v. Office of Open Records, 13 A.3d 594, 597 (Pa. Cmwlth. 2011).

In view of the foregoing, I enter the following:

ORDER OF COURT
AND NOW, to-wit, this 1st day of August, 2011, it is hereby ordered that 1) the Final Determination of the OOR is affirmed to

the extent that the City of Pittsburgh is ordered to comply, within 30 days, to the request made on October 1, 2010; and 2) the City’s
Motion for a Protective Order is denied.

BY THE COURT:
/s/O’Brien, A.J.

1 See pp. 6 and 25-26 of the City’s Brief in Support of Petition For Judicial Review Pursuant to 65 P.S. § 67.1302(A). See, also, para-
graphs 3-6 and 16 of the City’s Motion for Protective Order.
2 See p. 25 of the City’s brief. See, also, paragraph 16 of the City’s Motion for Protective Order.
3 See pp. 26-29 of the City’s brief.
4 See Conclusion of Law # 10, infra.
5 Conclusions of law 1-5 and 7-9 herein are taken verbatim from the OOR’s Final Determination. I adopt only these specified points
of law.
6 The Comment to Pa. R.E. 408 points out two non-germane differences between the state rule and its federal counterpart.
7 In its Motion for Protective Order, the City raises public policy and constitutional arguments, which are also waived for the same
reason.

Maverick Steel Company, L.L.C. v.
Dick Corporation/Barton Malow, a joint venture, et al.

Defamation

No. GD 02-005580. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—February 10, 2011.

MEMORANDUM AND NON-JURY DECISION
Plaintiff initiated this case by filing a praecipe for writ of summons on March 18, 2002. Count 12 is what remains of plaintiff ’s

second amended complaint. Plaintiff summarizes this count as follows:
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[Defendant-general contractor Dick Corporation/Barton Mallow (DBM)]1 intentionally interfered with W & K’s2 contrac-
tual relationship with its bonding company, USF & G. Thus, DBM falsely asserted that W & K was in default [of its struc-
tural steel sub-contract with DBM], knowing that it was not, with the intention of extorting funds from USF & G to cover
the extensive cost overruns for the structural steel on the [PNC Park] project. As a result of such interference, W & K was
unable to get future bonds from USF & G. In addition, within two(2) weeks of the issuance of the illegal default letter on
June 8, 2000, Wilhelm & Kruse became liable for immediate repayment of $15.3 million to National City Bank and with-
in 5 weeks another $8.5 million to USF & G or a total of $23.8 million. There was no way to repay this debt obviously. But
worse yet, this debt was required to be divulged on the Wilhelm & Kruse financial statements which made engaging
another bank and/or bonding company an impossibility. Wilhelm and Kruse’s disastrous financial position at this point
was entirely due to the issuance of the illegal default notice to W & K by DBM.

[Plaintiff] Maverick asserts that Defendants’ wrongful actions forced W & K into bankruptcy, and completely destroyed
the value of its ongoing business, which had an independently assessed value of $20,256,000 as of December 31, 1999.

Plaintiff ’s Amended Pretrial Statement, pp. 75-76, footnote added.

Trial began November 1, 2010. At the close of plaintiff ’s case in chief, defendants unsuccessfully moved for a compulsory non-
suit on several grounds, including that plaintiff ’s tortious interference claim was time-barred because the gravamen of the claim
is actually defamation, which is subject to Pennsylvania’s one-year statute of limitations. One of plaintiff ’s responses to the time-
bar argument at that time was that it was premature for defendants to argue an affirmative defense. Defendants again raised, inter
alia, the time-bar argument at the close of all testimony.3 Before closing arguments I had intended, because of the extraordinary
length and complexity of this non-jury trial, to require the parties to order the trial transcript and submit proposed findings of fact
and conclusions of law. After hearing closing arguments, however, I decided to order briefs on defendants’ time-bar argument only,
as it showed promise and was relatively straightforward. I did this to avoid unnecessary expense to the parties because a poten-
tially meritorious dispositive issue had been raised.

One fact central to plaintiff ’s Second Amended Complaint is that DBM published its contention that W & K defaulted on its sub-
contract. Count XI, entitled “Trade Libel,” characterized this contention as defamatory. Judge Wettick ruled that Count XI was
barred by the one-year statute of limitations.

Trade libel, also called “injurious falsehood,” consists of “the publication of a disparaging statement concerning the business of
another [and] is actionable where”:

(1) the statement is false; (2) the publisher either intends the publication to cause pecuniary loss or reasonably should
recognize that publication will result in pecuniary loss; (3) pecuniary loss does in fact result; and (4) the publisher
either knows that the publication is false or acts in reckless disregard of its truth or falsity.

Pro Golf Manufacturing, Inc. v. Tribune Review Newspaper Company, 761 A.2d 553, 558 (Pa. Super. 2000).

Tortious interference with prospective or existing contractual relations consists of the following elements:

(1) the existence of a contractual, or prospective contractual relation between the complainant and a third party;
(2) purposeful action on the part of the defendant, specifically intended to harm the existing relation, or to prevent
a prospective relation from  occurring; (3) the absence of privilege or justification on the part of the defendant; and
(4) the occasioning of actual legal damage as a result of the defendant’s conduct.

CGB Occupational Therapy, Inc. v. RHA Health Servs. Inc., 357 F.3d 375, 384 (3d Cir. 2004). This tort is subject to a two-year statute.
In Evans v. Philadelphia Newspapers, Inc., 601 A.2d 330, 331 (Pa. Super. 1991), plaintiffs’ complaint alleged that defendants

“conspired to discredit and destroy” them by publishing a false article in defendants’ newspaper and repeating the defamato-
ry statements verbally to others. Plaintiffs further alleged that the false accusations caused “considerable financial burden to
[them]” and asserted causes of action sounding in tortious interference with contract, defamation and conspiracy. The
Superior Court, in affirming the trial court’s granting of summary judgment to defendants, adopted the following reasoning of
the trial court:

The basic difference between a cause of action for interference with a contractual relationship and a cause of action
for defamation resulting in the loss of such a relationship is that the former action can be based on a variety of torts
including defamation. Therefore, where the gravamen of an action for interference with a contractual relationship is
based on the commission of a tort the statute of limitations for that tort must govern. Our legislature has given torts
short or long statutes of limitations for certain policy reasons. In enacting a one year statute of limitation in 12 P.S. §
31, and then reenacting it in the Judicial Code in 1978, 42 Pa.C.S.A. § 5523(1), the legislature has clearly expressed a
public policy that the statute of limitations for defamation should remain shorter than the limitation of action for other
torts. While the legislature, in enacting the new Judicial Code, did change the statute of limitations for a number of
other kinds of torts, it did not do so for defamation. It is therefore clear that a longstanding policy exists in
Pennsylvania to allow defendants in defamation cases an opportunity to make a prompt investigation of claims made
against them while the evidence is still fresh in the minds of prospective witnesses. This is especially necessary for
cases involving slander because the actual content of the statements could quickly fade from the minds of witnesses.
Even where the case involves libel, it is still necessary to investigate the circumstances surrounding the making of the
statement and it is crucial that it is done promptly.

The reason behind the public policy requiring a one year statute of limitations for defamation exists whether the
cause of action is for defamation or the gravamen of a cause of action for tortious interference with a contract rela-
tionship is defamation. Furthermore, in creating a cause of action for tortious interference with a contract, there is
nothing to suggest that the courts intended that a claim which was basically one of defamation should be given a two
year statute of limitations. (See Bender v. McIlhatten, 360 Pa-Super. 168, 520 A.2d 37 (1987), app. den. 515 Pa. 571,
527 A.2d 533, which applies 42 Pa.C.S.A. § 5524(7) two-year statute of limitations to a tortious interference claim).
Accordingly, the one year statute of limitation for defamation cannot be circumvented by cloaking such a cause of
action in other legal raiment.
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Id. at 333-34. The Superior Court in Evans further reasoned as follows:

We agree with the court in Loughery4 that the tort of contractual interference is recognized in Pennsylvania and that
the action may be a separate and distinct action from that of libel or slander. In a situation such as this, however, where
the underlying wrong which the complaint alleges is defamation by publication of a libelous report, and the claim of
injury set out in each count springs from the act of publication, the Appellants should not be able to circumvent the
statute of limitations by merely terming the claim tortious interference when in essence it is one of defamation, sub-
ject to a one year limitation of action. In such a situation, we will look to the gravamen of the action, not to the label
applied to it by plaintiffs.

Id. at 333.

On page 1 of their first post-trial brief, defendants argue as follows:

Maverick’s interference claim merely repeats its time-barred libel claim and is thus similarly time barred. Maverick’s
interference claim alleges that DBM intentionally interfered with Wilhelm & Kruse, Inc. (“W & K”) by writing a letter (in
bad faith) informing its surety (“USF & G”) that W & K had defaulted on its structural-steel subcontract at PNC Park. In
short, there can be no dispute that he only true characterization of Maverick’s remaining claim is that DBM allegedly
interfered with W & K by libeling it. The controlling case law, however, instructs that interference claims (like
Maverick’s) that rely solely on alleged defamation are subject to defamation’s one-year limitation period. Accordingly,
since Maverick did not file its interference claim within a year of the underlying defamation, the Court must dismiss that
claim as time barred.

Plaintiff argues its position on this issue as follows on pages 10-11 of its first post-trial brief:

The cases cited by DBM to support its position that a 1 year statute of limitations should be applied are not on point. In
Evans v. Philadelphia Newspapers, Inc., 411 Pa. Super. 244, 601 A.2d 330 (1991), the Superior Court held that an inter-
ference claim based solely upon a defamatory newspaper article was governed by libel’s one year statute of limitations.
In the present case, unlike Evans, Maverick’s claim for interference goes well beyond the wrongful publication of the
false default notice. In fact, as indicated by the record, DBM actively extorted millions of dollars from USF & G to help
subsidize the cost to complete the structural steel, based upon its false claims that W & K was in default. See[ ] the Interim
Funding Agreement dated July 13, 2000. As indicated, DBM coerced USF & G to contribute the sum of $8.3 Million
dollars towards the cost of completion.

Original emphasis.

In its post-trial reply brief, plaintiff cites the following examples of DBM’s alleged extortion and coercion: 1) DBM’s May 17,
2000 letter to W & K’s bonding agent, which threatened that USF & G’s failure to take all necessary steps to insure W & K’s satis-
factory and timely performance of its sub-contract obligations would have “grave financial consequences;” 2) the May 23, 2000
meeting, at which a DBM official demanded that USF & G fund the cost of completion of the job; 3) a June 2, 2000 letter from
DBM’s attorney demanding that USF & G immediately provide DBM with written assurance that USF & G would provide the nec-
essary funding; 4) DBM’s June 6, 2000 letter to USF & G to the same effect; and 5) DBM’s June 8, 2000 Notice of Default, which
threatened suit if USF & G did not provide the funding. Because of the above, asserts plaintiff, “USF & G and Wilhelm and Kruse
were forced to enter into the Interim Funding Agreement with DBM on July 12, 2000,” pursuant to which USF & G agreed to pro-
vide millions of dollars to fund the completion of the project. Plaintiff ’s post-trial reply brief, pp. 3- 4.

I cannot agree with plaintiff ’s argument. By this conduct, DBM was simply demanding that USF & G live up to its obligations
under the surety agreement, which DBM had a right to do unless DBM was falsely alleging that W & K was in default. Such con-
duct can only theoretically constitute coercion or extortion if DBM’s allegations were false, i.e., if DBM defamed W & K.
Plaintiff ’s “claim of injury set out in [its tortious interference] count springs from the act of publication”5 and, indeed, is depend-
ent thereon. To establish tortious interference, Maverick must first establish trade libel because without it, DBM’s threatening
litigation lacks legal significance.6 Thus, the policy considerations for a one-year statute of limitations apply to the instant case,
just as they applied in Evans. Because “the gravamen of [Maverick’s] action for interference with [its] contractual relationship
[with USF & G] is based on the commission of [the] tort [of trade libel,] the statute of limitations for that tort must govern.”7

Maverick was required to sue by July of 2001, but did not until March of 2002. I am therefore constrained to conclude that
Maverick’s tortious interference claim is barred by Pennsylvania’s one-year statute of limitations. An award is therefore entered
for defendants.

BY THE COURT:
/s/O’Brien, A.J.

1 Only the following defendants remained in the case when trial began: Dick Corporation/Barton Mallow, a joint venture; Dick
Corporation; and Barton Mallow Company.
2 Wilhelm and Kruse, Inc. (W & K) assigned the present claims to plaintiff.
3 Plaintiff argues that entertaining defendants’ time-bar argument would violate the coordinate jurisdiction rule because the same
argument was rejected by Judge Wettick twice before. This argument must fail because the previous orders cited by plaintiff were
entered at different stages of the litigation, i.e., on defendants’ Motion for Judgment on the Pleadings and Motion for Summary
Judgment. Salerno v. Philadelphia Newspapers, Inc. 546 A.2d 1168 (Pa. Super. 1988).
4 Loughrey v. Landon, 381 F. Supp. 884 (E.D. Pa. 1974) (footnote added).
5 Evans, at 333.
6 Maverick opposed defendants’ Motion for Summary Judgment by arguing that it had established a prima facie case of trade libel.
7 Evans, at 333.
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Commonwealth of Pennsylvania v.
Calvin Frost

Criminal Appeal—Suppression—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)

No. CC 2009-06162. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Civil Division.
Mariani, J.—September 1, 2011.

OPINION
This is a direct appeal wherein the defendant, Calvin Frost, appeals from the Judgment of Sentence imposed on December 10,

2010. On October 1, 2010 the defendant was convicted, after a non-jury trial, of possession with intent to deliver crack cocaine, two
counts of being a person not to possess or use a firearm, receiving stolen property, possession of crack cocaine, possession of drug
paraphernalia and criminal conspiracy. This Court sentenced the defendant to a term of imprisonment of not less than 72 months
nor more than 120 months relative to the conviction for possession with intent to deliver crack cocaine. Relative to the conviction
for receiving stolen property, this Court imposed a consecutive sentence of imprisonment of not less than one year nor more than
two years. No additional penalty was imposed at the remaining counts of conviction. The defendant filed a timely Notice of Appeal.
Defendant filed a Concise Statement of Errors alleging that this Court erred in denying defendant’s suppression motion, that the
evidence was insufficient to convict the defendant, that the verdict was against the weight of the evidence and that this Court erred
in imposing consecutive sentences. All of these claims fail.

Defendant first claims that this Court should have suppressed the evidence in this case because the affidavit of probable cause
filed in support of the search warrant did not contain probable cause.1 Article I, Section 8 and the Fourth Amendment each require
that search warrants be supported by probable cause. Commonwealth v. Jones, 988 A.2d 644, 655 (Pa. 2010). “The linch-pin that
has been developed to determine whether it is appropriate to issue a search warrant is the test of probable cause.” Commonwealth
v. Edmunds, 526 Pa. 374, 586 A.2d 887, 899 (Pa.1991) (quoting Commonwealth v. Miller, 513 Pa. 118, 518 A.2d 1187, 1191 (Pa.
1986)). “Probable cause exists where the facts and circumstances within the affiant’s knowledge and of which he has reasonably
trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that a search should be
conducted.” Commonwealth v. Thomas, 448 Pa. 42, 292 A.2d 352, 357 (Pa. 1972).

“Before an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information
sufficient to persuade a reasonable person that probable cause exists to conduct a search”. Commonwealth v. Davis, 466 Pa. 102,
351 A.2d 643 (1976). The standard for determining whether the requisite level of probable cause exists for the issuance of a search
warrant is the “totality of circumstances” test set forth in Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983). See
Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921 (1985). Specifically,

A magistrate is to make a ‘practical, common-sense decision whether, given all the circumstances set forth in the affidavit
before him, including the ‘veracity’ and basis of knowledge’ of person supplying hearsay information, there is a fair prob-
ability that contraband or evidence of a crime will be found in a particular place.

Commonwealth v. Jones, 542 Pa. 418, 668 A.2d 114, 117, (1995) citing Gray, 503 A.2d 925, quoting Gates, 462 U.S. at 238-39.
The information contained in an affidavit must be viewed “in a common sense, non-technical manner and deference must be

accorded to the issuing magistrate”. Jones, 668 A.2d at 117. The magistrate’s finding of probable cause must be limited to the four
corners of the affidavit. Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141, 141 (1981).

It is clear that the affidavit of probable cause filed in this case contained probable cause to search the defendant’s residence.
As this Court specifically stated on the record, the affidavit of probable cause described a controlled purchase of narcotics at 2018
DeRaud Street, Apartment 6, in the City of Pittsburgh. As set forth in the affidavit, officers met with a confidential informant about
conducting a controlled purchase of crack cocaine at the location. The officers discussed how the controlled purchase would occur,
including the route the confidential informant would take. The officers searched the confidential information prior to the purchase
and determined that he possessed no drugs or money. The officers provided the confidential informant with $20 in official funds
to purchase the crack cocaine. The confidential informant then walked toward the targeted location. The officers maintained con-
stant visual surveillance on the confidential informant until he entered 2018 DeRaud Street. The confidential informant pressed
the buzzer. After approximately ten seconds, he entered the building. The confidential informant exited the building after approx-
imately five minutes and returned to the designated meeting location. He then provided the officers with one loose piece of crack
cocaine. The confidential informant explained to the officers that he went into the building and hit a button for Apartment 6. He
was immediately “buzzed” in. He walked back a long hallway to a landing going to the second floor where he was greeted by a
group of men. He asked for “Red” and a person he knew to be “Red” exited Apartment 6. The confidential informant supplied
“Red” with the official funds and “Red” went into Apartment 6 to obtain the crack cocaine. After “Red” exited the apartment, he
gave the crack cocaine to the confidential informant who left the building and returned to the officers. The confidential informant
explained that the other males in the building had a large bag of crack cocaine and they appeared to be competing to sell it.

After the officers obtained the crack cocaine from the confidential informant, the officers continued their surveillance of 2018
DeRaud Street. The observed at least ten other individuals go to the door of 2018 DeRaud Street, ring the buzzer and be let into
the building. After gaining entry into that building, these individuals would exit back onto DeRaud Street after being inside the
hallway for one to three minutes at a time. The officers believed this activity to be consistent with illegal drug sales.

This Court believes that this information established that there was a fair probability that contraband or evidence of a crime
would be found at 2018 DeRaud Street, Apartment 6. The information provided by the confidential informant was first-hand infor-
mation that he purchased crack cocaine at that apartment and that drug activity was occurring at the apartment. The officers were
personally involved in setting up the controlled purchase and their personal observations of the controlled purchase support the
fact that drug activity was occurring at the residence. The informant’s information that a large amount of crack cocaine was main-
tained at the residence was corroborated by the observations of the officers that at least ten other individuals went to that resi-
dence to engage in activity consistent with the purchase of illegal drugs. The totality of these circumstances demonstrated that it
was likely that contraband would be found at the apartment. Accordingly, the search warrant was valid and this claim of error fails.2

Defendant next claims that the evidence was insufficient to convict. Specifically, the defendant claims that his mere presence
at a location where narcotics and firearms were found is legally insufficient to convict him of the charged crimes. The standard of
review for sufficiency of the evidence claims is well settled:
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the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence
and substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by
the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may
be resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability
of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of]
proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.
Moreover, in applying the above test, the entire record must be evaluated and all the evidence actually received must
be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence
produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa.Super.2003); see also Commonwealth v. Cassidy, 668 A.2d 1143, 1144
(Pa.Super.1995). It is for the trier of fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super.2006).

The credible facts presented at trial demonstrate that on November 19, 2008, officers from the City of Pittsburgh Bureau of
Police were executing a search warrant at 2018 DeRaud Street, Apartment 6, in the City of Pittsburgh. Upon gaining entry to
the apartment, the officers observed four men in the apartment. As the officers entered the apartment, they observed one of the
males quickly move from the dining room of the apartment toward the living room area. They observed another male sitting in
a love seat in the living room area. The defendant, Calvin Frost, was observed sitting on a couch in the living room area. Officers
observed another male throwing money into the air. According to one officer, it looked as though it was a “rain of money” inside
the apartment. The officers observed the defendant reaching into the cushions of the couch. Officers ordered him to show his
hands and get on the floor. The defendant made his way to the floor but refused to show his hands. He placed his hands under
his body and started to slide his hand underneath the couch. Officer Brian Nicholas heard something slide across the floor under
the couch. According to Officer Nicholas, it sounded like a heavy object. The object was discovered to be a handgun. Officer
Nicholas approached the defendant and the defendant quickly showed his hands. All of the men inside the apartment were
placed in custody.

Crack cocaine and plastic baggie corners were recovered from an end table in the living room.3 The end table was located next
to the sofa chair. A box of sandwich baggies was recovered from the couch in the living room. A small amount of marijuana was
recovered from a sandwich baggie on the couch. As already indicated, a handgun was found under the couch.

The officers searched the rest of the residence. Crack cocaine was found on top of the entertainment center in the living room.
Two automatic handguns and a box of sandwich baggies were found on top of the kitchen cabinets. A wallet containing a
Pennsylvania identification card of the defendant was found with the guns and sandwich baggies. Suspected crack cocaine was
found in the kitchen freezer, although upon laboratory testing it was determined that the substance did not actually contain
cocaine base.

A digital scale was found in the room next to the living room. Baggie corners were found with the digital scale. Another digital
scale was found in the hallway adjacent to the living room. The officers found two envelopes addressed to the defendant at the res-
idence. They also found a Waiver of Preliminary Hearing form in the residence. The caption on the Waiver of Preliminary Hearing
contained the defendant’s name and the address of 2018 DeRaud Street, Pittsburgh, PA 15219. Nineteen cell phones were recov-
ered from the residence. Cash in the amount of $603 was recovered from the defendant. The other persons in the residence also
had cash recovered from them. A police scanner was located in the entertainment center.

The defendant was interviewed after his arrest. After being Mirandized, the defendant advised officers that the apartment was
leased to his girlfriend. He explained that she had left six months before the arrest but he assumed control of the apartment and
continued to pay rent. The defendant then asked the officers “I’m in trouble, aren’t I? I think I’m going to have to think about this.
I don’t know if I want to talk to you anymore.” The interview was then concluded. Evidence was admitted at trial that the defen-
dant was a fugitive at the time of his arrest. Evidence was also admitted that one of the handguns recovered at the scene was stolen.

The defendant levels a sufficiency of evidence attack upon every one of his convictions. He does not, however, make any spe-
cific challenges of any particular element of the offenses of conviction. Instead, his only challenge is that his presence alone at the
scene where narcotics and firearms were found was not sufficient to convict him of the crimes of which he was convicted. Because
this general claim of error applies to each offense of conviction, the defendant’s multiple sufficiency challenges can be addressed
together.

Contrary to the defendant’s argument, the evidence in this case overwhelmingly demonstrated that the defendant was the resi-
dent of the apartment where the guns, narcotics and paraphernalia were found. He controlled the apartment. The defendant’s own
statements confirmed that it was his apartment. Various pieces of mail addressed to the defendant at 2018 DeRaud Street were found
throughout the apartment indicating that the defendant used the apartment as his residence. The defendant used that address as the
address for court papers to be sent. The two handguns underlying the conviction for possessing firearms while being a fugitive were
found on the top of kitchen cabinets next to the defendant’s wallet. Another handgun was found on the floor after the defendant slid
it under the couch. Moreover, the crack cocaine, marijuana, sandwich baggies, baggie corners and digital scales upon which his
remaining convictions were founded were recovered throughout the residence. Additionally, the defendant uttered a statement indi-
cating that he knew he was in trouble. This evidence demonstrated that the defendant’s convictions were based on the defendant’s
direct relationship to the handguns, narcotics and drug paraphernalia. His conduct did not fall to a level of merely being present at
the scene, a scene that the evidence demonstrated was controlled solely by him. This claim, therefore, fails.

Defendant next asserts that the weight of the evidence in this case was such that the guilty verdict would shock the con-
science of the court. The law governing challenges to the weight of the evidence is set forth in Criswell v. King, 834 A.2d 505,
512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances,
i.e., when the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail.
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834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. Reassessment of the credibility of
the witnesses is generally not proper in reviewing weight claims. Commonwealth v. Manley, 985 A.2d 256, 261(Pa.Super.2009);
Commonwealth v. Gibbs, 981 A.2d 274 (Pa.Super. 2009). Unless the evidence is so unreliable and/or contradictory as to make any
verdict based on such evidence pure conjecture, a weight challenge shall fail. Gibbs, at 981 A.2d at 282. A reviewing court is not
permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict
should only be reversed based on a weight claim if the evidence is so tenuous, vague and uncertain that the verdict was so
contrary to the evidence as to shock one’s sense of justice. Id.; Commonwealth v. Sullivan, 820 A.2d 796, 806 (Pa.Super.
2003)(quoting Commonwealth v. La, 433 Pa. Super. 432, 640 A.2d 1336, 1351 (Pa. Super. 1994), appeal denied, 540 Pa. 597,
655 A.2d 986 (Pa. 1994)). See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly where a
defendant seeks a “new trial on the grounds that the verdict is contrary to the weight of the evidence [the defendant] concedes that
there is sufficient evidence to sustain the verdict but claims that notwithstanding all the facts, certain facts are so clearly of greater
weight that to ignore them or to give them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d
745 (Pa. 2000); see also Commonwealth v. Morgan, 913 A.2d 906 (Pa.Super. 2006)(a weight argument concedes sufficiency but
contests which evidence is to be believed).

This Court has reviewed the trial record. The testimony set forth above established that narcotics, handguns and drug para-
phernalia were found in defendant’s apartment. The evidence in this case was not tenuous, vague and uncertain. The verdict has
more than ample support in the record and does not shock any rational sense of justice. This claim of error should be rejected.

Defendant next claims that the imposition of consecutive sentences was inappropriate. A sentencing judge is given a great deal
of discretion in the determination of a sentence, and that sentence will not be disturbed on appeal unless the sentencing court man-
ifestly abused its discretion.” Commonwealth v. Boyer, 856 A.2d 149, 153 (Pa. Super. 2004), citing Commonwealth v. Kenner, 784
A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. §9721. An abuse of discretion is not a
mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unreasonableness. See Commonwealth v. Flores,
921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076 (Pa. 2002).

The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.
Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to
impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already
imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367, 1373
(1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should run
consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005), quot-
ing Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sen-
tence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the
general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . .” Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.

§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by indi-
cating that he or she has been informed by the pre-sentencing report; thus properly considering and weighing all relevant factors.
Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).

The sentencing record demonstrates that the Court considered all relevant information. First, the record indicates that the
Court reviewed the presentence report. That report indicates that, at the time of the events which gave rise to this case, the defen-
dant was 33 years old and, the defendant was on probation without verdict for possession of a controlled substance in connection
with a prior case. In the prior case, defendant was found to be in possession of 6 rocks of crack cocaine, $527.00 and two cell
phones. A charge of possession with intent in to deliver a controlled substances had been withdrawn as part of the disposition of
probation without verdict. Also noted in the presentence report was the fact that the defendant was a fugitive with an outstanding
bench warrant issued for his arrest at the case in which he had received the probation without verdict disposition. Equally signif-
icant was the fact defendant was on bail for another case when the events that gave rise to the instant case occurred.

The Court considered the specific facts of the instant case. A substantial amount of controlled substances was found in the
defendant’s residence. Three different guns were found in the defendant’s residence, all of which were connected to the defendant
and none of which were legally owned by the defendant. In fact, two of the guns were known to be stolen from their rightful owners.
One gun had an extended clip into which could be loaded a greater than standard amount of ammunition. The defendant facilitated
the illegal activities of other, younger individuals by making his residence available to them for illegal drug activity. Imposition of the
separate mandatory sentences for the weight of the drugs involved and the proximity of the guns to the drugs was warranted under
the circumstances which were present in this case.

The Court also specifically noted that firearms are an integral tool for drug dealing. Stolen firearms, in particular, are valuable
to drug dealers since many of them are prohibited by law from possessing firearms due to prior drug convictions. In addition,
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because stolen firearms are registered to someone other than the drug dealer, the stolen firearms are not immediately traceable
to the drug dealer. The Court, therefore, believes that the imposition of a consecutive sentence for the charge of receiving stolen
property, that property being a firearm, was warranted because of the connection of the use of stolen firearms to the trafficking of
illegal controlled substances. The added dangerousness to the community of the use of firearms in that setting is obvious.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: September 1, 2011
1 By pure coincidence, this Court was the issuing authority for the search warrant.
2 Defendant also claims that the means by which the search warrant was executed were unlawful. This claim was specifically
waived in the trial court and not pursued. Therefore, this Court will not address it herein.
3 As explained during the trial, the baggie corners are commonly used to package crack cocaine.

Commonwealth of Pennsylvania v.
Lavarre Hill

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Sentencing (Discretionary Aspects)—IAC not Available on Direct Appeal

No. CC 2010-5775. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—September 6, 2011.

OPINION
This is an appeal from this Court’s denial of the defendant’s post-sentencing motions. On October 13, 2010, the defendant

entered a general plea of guilty to one count of robbery, one count of simple assault, three counts of recklessly endangering anoth-
er person, three counts of resisting arrest and one count of fleeing or eluding police. At the robbery conviction, this Court sentenced
the defendant to a period of imprisonment of not less than 21 months nor more than 42 months. At the simple assault conviction, this
Court sentenced the defendant to a consecutive term of imprisonment of not less than nine nor more than 18 months. At one count
of conviction for recklessly endangering another person, this Court imposed a consecutive sentence of imprisonment of not less than
nine nor more than 18 months imprisonment to be served consecutively to the sentence imposed at the simple assault conviction.
Consecutive to that sentence, this Court imposed a sentence of imprisonment of not less than three months nor more than six months
at the resisting arrest conviction. The aggregate term of imprisonment imposed on the defendant was not less than 3 ½ years nor
more than 7 years.

On February 1, 2011 defendant filed a pro se petition pursuant to the Post-Conviction Relief Act. Counsel was appointed for the
defendant. The Commonwealth filed a response to the petition on April 29, 2011. A hearing relative to the petition was convened
on July 5, 2011. At the time of the hearing, it was discovered that the defendant had mailed a pro se motion seeking to modify
his sentence to the Court on January 12, 2011, six days after sentencing. The Commonwealth agreed to the reinstatement of
defendant’s post-sentencing rights and this Court entered an order granting such relief on July 5, 2011. Post-sentencing motions
alleging ineffective assistance of counsel were filed on July 12, 2011. On July 13, 2011, this Court denied the motion without a
hearing. Defendant filed a timely notice of appeal and raises two claims. The first claim is a claim that his trial counsel rendered
ineffective assistance of counsel for promising defendant that his sentences would run concurrently rather than consecutively. The
second claim is that his sentence was manifestly excessive because his sentences were imposed consecutively. The first claim is
not properly before the Superior Court at this junction and the second claim has no merit. Accordingly, the judgment of sentence
should be affirmed.

On July 25, 2011, the Superior Court issued its opinion in Commonwealth v. Barnett, 2011 PA Super 147; 2011 Pa. Super. LEXIS
1745, in which it stated unequivocally that, absent waiver of the right to pursue claims under the Post-Conviction Relief Act, claims
of ineffective assistance of counsel will no longer be considered on direct appeal. The Superior Court reviewed the prior precedent
including Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (2002) and Commonwealth v. Bomar, 573 Pa. 426, 463, 826 A.2d 831,
853 (2003), which permitted collateral claims of ineffective assistance of counsel to be raised on direct appeal if a record had been
established in the trial court. After reviewing the more recent Supreme Court precedent in Commonwealth v. Wright, 599 Pa. 270,
961 A.2d 119 (2008), and Commonwealth v. Liston, 602 Pa. 10, 28, 977 A.2d 1089, 1100 (2009), the Superior Court determined that
precedent permitting the litigation of claims of ineffective assistance of counsel on direct appeal was called into question because
it effectively gave defendants two opportunities to collaterally attack their convictions. In Barnett, the Superior Court expressly
stated that

Based on the opinion of a majority of participating justices in Wright and Liston, this Court cannot engage in review
of ineffective assistance of counsel claims on direct appeal absent an “express, knowing and voluntary waiver of
PCRA review.” Liston, 602 Pa. at 22, 977 A.2d at 1096 (Castille, C.J., concurring). With the proviso that a defendant
may waive further PCRA review in the trial court, [footnote omitted] absent further instruction from our Supreme
Court, this Court, pursuant to Wright and Liston, will no longer consider ineffective assistance of counsel claims on
direct appeal. (emphasis supplied).

2011 PA Super 147; 2011 Pa. Super. LEXIS 1745, page 15.
Based on the recent precedent from the Superior Court, defendant’s claim of ineffective assistance of counsel should not be

determined on direct appeal. The record contains no evidence that he waived any future right to challenge his conviction pursuant
to the Post-Conviction Relief Act. Accordingly, Defendant cannot raise this collateral claim on direct appeal but should be permit-
ted to raise it after his conviction becomes final in a subsequent collateral attack.
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Defendant next claims that the imposition of consecutive sentences was manifestly excessive. A sentencing judge is given
a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed on appeal unless the sen-
tencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A.2d 149, 153 (Pa. Super. 2004), citing
Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A.
§9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unrea-
sonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060,
1076 (Pa. 2002).

The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.
Challenges to the exercise of this discretion ordinarily do not raise a substantial question. Commonwealth v. Pass, 914 A.2d 442,
446-47 (Pa.Super. 2006). Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240
(2005) (citing Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court
discretion to impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences
already imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367,
1373 (1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should
run consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005),
quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002). As the Superior Court has stated in Commonwealth v.
Mastromarino, 2 A.3d 581, 587 (Pa.Super. 2010), “[t]hus, in our view, the key to resolving the preliminary substantial question
inquiry is whether the decision to sentence consecutively raises the aggregate sentence to, what appears upon its face to be, an
excessive level in light of the criminal conduct at issue in the case.”

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sen-
tence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the
general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.

§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by indi-
cating that he or she has been informed by the presentence report; thus properly considering and weighing all relevant factors.
Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).

The record in this case supports the sentence imposed by this Court. Importantly, it should be noted that the defendant’s princi-
pal request at sentencing was a request for “mercy”. The sentencing record reflects that this Court considered the presentence
report. The defendant did not object to the substance of the information contained in the presentence report. The sentences imposed
in this case were either in the mitigated range of the sentencing guidelines or below that range. The sentencing record reflects that
in imposing the sentence, the Court specifically noted the defendant’s serious criminal history spanning 29 years. The defendant had
prior convictions for unlawful use of a computer, receiving stolen property, burglary, possession of drug paraphernalia and rape. This
Court noted that the defendant had previously served a substantial sentence of imprisonment (almost 12 years) and had been under
supervision for almost 20 years. When he was finally discharged from supervision, he again engaged in criminal conduct, blaming
his use of illegal controlled substances (which, itself, is criminal conduct) as the cause of his criminal behavior.

The circumstances of the offenses of conviction, as summarized at the defendant’s guilty plea hearing, were that he random-
ly assaulted a woman on the street as she was putting her three-month old child into the car seat of her vehicle. The defendant
ran up to the woman, grabbed her purse and wrenched the purse away from her while she was holding her child. The woman
screamed very loudly, attracting the attention of John Aronis, a University of Pittsburgh professor who happened to be nearby.
Mr. Aronis chased the defendant and caught up to him. At that time the defendant assaulted Mr. Aronis, punching Mr. Aronis in
the face, knocking him to the ground and kicking him in the face at least once. Mr. Aronis reported that he lost consciousness
for a brief time. This entire incident was witnessed by two other people who called police. They gave police officers a descrip-
tion of the defendant’s vehicle and license plate number. A short time later the police spotted the vehicle traveling in the
Shadyside area of the City of Pittsburgh. When the police activated the lights and sirens of their patrol vehicle, the defendant
fled. He ran several stop signs and red lights, leading the police on a chase through the neighborhood, almost striking a police
officer who was standing in the street giving him a signal to stop. After the chase ended, the defendant got out of the car and
tried to run from the police. He had to be physically restrained. As the defendant was being restrained, he attempted to strike
the arresting officer.

This Court notes that the defendant caused serious danger and/or injury to a number of different people. All of the defendant’s
criminal actions in this case occurred after he was incarcerated and/or under state supervision for nearly 20 years. Concern for
the defendant’s rehabilitation must, therefore, give way to the need to protect the community from the defendant’s continued
violent and dangerous conduct. The record reflects the reasoning for the aggregate sentence of not less than 3 ½ years nor more
than 7 years and the decision to impose consecutive sentences should not be disturbed.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: September 6, 2011
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Commonwealth of Pennsylvania v.
Roland A. Spotti, Jr.

Criminal Appeal—DUI—Decertification—Sufficiency—Causation—Preservation of Video

No. CC 200910771. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 16, 2011.

OPINION
On December 6, 2010, a jury convicted Appellant Roland Spotti of one count of Driving Under the Influence and four counts of

Aggravated Assault by Vehicle While Driving Under the Influence. Appellant’s Post Sentence Motion was denied on March 28,
2011. Appellant filed a Notice of Appeal on April 25, 2011. Appellant filed a Statement of Errors Complained of on Appeal on June
8, 2011.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises four issues on appeal. First, Appellant asserts that the juvenile court failed to establish at the certification hear-

ing that Appellant was not amenable to treatment, supervision or rehabilitation as a juvenile. (Statement of Errors to be Raised on
Appeal, p. 1) Appellant next asserts that this Court erred in denying a Motion for Judgment of Acquittal based on the sufficiency
of the evidence. Specifically, Appellant alleges that the actions of a third party broke the chain of causation of actions attributable
to Appellant. Id. at 1-2. Appellant also alleges that the Commonwealth failed to prove beyond a reasonable doubt that the injuries
to the victims constituted serious bodily injury. Id. at 2. Lastly, Appellant alleges that the Commonwealth failed to preserve video
of Appellant’s driving.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. Elise Blackwell testified that on April 16, 2008 she was driving on Route

22/30 when she observed in her rear view mirror a truck swerving back and forth. (Tr. 20) The truck passed her car, nearly pushed
her off the road, continued to swerve between cars, and almost hit or ran off numerous other vehicles. Ibid.

Appellant, who was seventeen at the time, was the driver of that truck. He admitted to drinking four beers prior to driving. His
blood alcohol content was measured by a breathalyzer at 0.22, more than two and one half times the legal limit for an adult.

After passing Ms. Blackwell, Appellant continued driving, and approached the car driven by Steven Chung. Both Mr. Chung and
Pennsylvania State Trooper Armour, who responded to a 911 call reporting a truck driving recklessly, testified that they observed
Appellant swerve hard right, directly in front of Mr. Chung’s automobile. (Tr. 35, 112) At the same time, Appellant applied his
brakes. Appellant’s action caused Mr. Chung to drive into the berm area to his right. Mr. Chung’s vehicle struck a van which was
parked on the side of the road, causing the van to strike another vehicle. Numerous injuries resulted from the collisions. Appellant,
claiming to be unaware of the accident, drove on and was subsequently stopped by police.

DISCUSSION
As to the first allegation of error, that the Motion to Transfer Criminal Proceedings was improperly decided, this Court defers

to the attached Opinion of the Honorable Kelly Bigley, the judge who heard this matter in Juvenile Court.
Regarding the first of Appellant’s remaining issues, Appellant alleges this Court erred in denying his Motion for Judgment of

Acquittal. Appellant alleges that the actions of Mr. Chung broke the chain of causation of Appellant’s conduct. Respectfully, this
Court disagrees.

The standard for determining when criminal liability may be attached to causation is as follows:

In order to impose criminal liability, causation must be direct and substantial. Defendants should not be exposed to a loss
of liberty based on the tort standard which only provides that the event giving rise to the injury is a substantial factor.
Although typically the tort context refers only to substantial and not to direct and substantial as in the criminal context,
the additional language in the criminal law does not provide much guidance. Therefore, criminal causation has come to
involve a case-by-case social determination; i.e., is it just or fair under the facts of the case to expose the defendant to
criminal sanctions. In other words, was the defendant’s conduct so directly and substantially linked to the actual result
as to give rise to the imposition of criminal liability or was the actual result so remote and attenuated that it would be
unfair to hold the defendant responsible for it?

Commonwealth v. Rementer, 598 A.2d 1300, 1304-5 (Pa.Super. 1991).
The case law supports the jury’s imposition of criminal liability in the case sub judice. In Commonwealth v. Nicotra, 625 A.2d

1259 (Pa.Super 1993), an intoxicated defendant struck and killed a motorist who was attempting to make a left turn. 625 A.2d at
1261. The Court held that the defendant’s intoxication and the high rate of speed at which he traveled started an unbroken chain
of causation which resulted in the fatal collision, regardless of the alleged poor driving of the victim. Id. at 1264.

Similarly, in Commonwealth v. Shoup, 620 A.2d 15 (Pa.Super. 1993) the Court held that an illegally parked car did not break the
chain of causation started by defendant’s drunk driving. 620 A.2d at 17. So long as Appellant’s conduct started the chain of causa-
tion which led to the injuries, a defendant may be held criminally responsible, even if other factors combine with that conduct to
achieve to the result. Nicotra, 625 A.2d at 1260, 1264.

The evidence was sufficient to find that Defendant was a direct and substantial factor in causing the accident. Appellant drove
under the influence of alcohol, at a high rate of speed and quickly changed lanes, breaking hard with little or no notice or regard
for other vehicles on the road. He drove Mr. Chung off the road, thus causing the accident which led to serious injuries to four indi-
viduals. Whether or not Mr. Chung’s driving was a factor in the accident, a jury could reasonably find that Appellant’s actions were
a direct and substantial factor in the accident.

Appellant next alleges that the Commonwealth failed to prove beyond a reasonable doubt that the injuries to the victims
constituted serious bodily injury. Serious bodily injury, as it pertains to the present case, is defined at 75 Pa.C.S. § 3735.1 (b),
which states:

(b) Definition.—As used in this section, the term ‘serious bodily injury’ means any bodily injury which creates a substan-
tial risk of death or which causes serious, permanent disfigurement or protracted loss or impairment of the function of
any bodily member or organ.
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75 Pa.C.S. § 3735.1 (b).
Victim Steven Chung testified that he felt pain in his neck, chest, legs and wrist on the day of the accident. (Tr. 118) He attend-

ed physical therapy as a result of his injuries to his neck and wrist. (Tr. 120) He also developed pain in his right arm and was diag-
nosed with a severe infection. (Tr. 120-1) Mr. Chung’s doctor told him his arm may need to be amputated. (Tr. 123) Eventually, bone
and muscle matter were removed from his arm. Ibid. As a result of his injuries, he is unable to fire a gun properly, thus impeding
his career as a law enforcement officer. (Tr. 124)

Victim Susan Chung was unable to attend the hearing due to an unrelated medical issue. (Tr. 128) Her brother, Steven Chung,
testified that after the accident she said “Steven, my chest really hurts.” (Tr. 119) According to Mr. Chung, “she suffered some loss
of vision and conscience and sensory to hearing.” (Tr. 125) Mr. Chung indicated that these injuries occurred as a result of the motor
vehicle accident. (Tr. 126) In addition, this Court considered the medical records offered into evidence by the Commonwealth,
which further established the serious nature of the injuries to both of the victims. (Exs. 8-14)

Lastly, Appellant alleges that the Commonwealth, through the Pennsylvania State Trooper, failed to preserve a digital record-
ing from the trooper’s vehicle. Trooper Armour testified that he was in the left lane at the time of the accident. (Tr. 75) He said
that the accident occurred in what he referred to as the “gore” area, which he described as the space to the right of the right lane,
off to the side of the highway. Ibid. The Trooper testified that he reviewed the video but the collision was outside of the field of
vision of the camera.

Trooper Armour further testified that the recording was of poor quality. (Tr. 94) The witness said that another vehicle was
between his car and Appellant’s. (Tr. 95) The camera recorded the headlights of oncoming traffic and the brake lights from the car
immediately in front of the trooper. (Tr. 94) The video did not record any of the accident (Tr. 95)

The camera in the trooper’s vehicle was linked to a digital recording system which automatically rewrites itself every thirty or
sixty days. (Tr. 92) Criminal charges were not filed by the time the events of the day of the accident had been erased. Ibid. This
Court does not believe that Trooper Armour acted in bad faith by failing to preserve the digital recording. As the material
destroyed was neither exculpatory nor destroyed intentionally to avoid disclosure, no constitutional violation exists.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Benjamin Murray

Criminal Appeal—Sufficiency—Assault—Deadly Weapon

No. CC 201001426. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 16, 2011.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201001426) with two (2) counts of Aggravated Assault: 18 Pa. C.S. §
2702(a)(4) (civilian victim); and, 18 Pa. C.S. § 2702(a)(3) (police officer victim).

Appellant proceeded to a non-jury trial on July 28, 2010 after which he was found guilty on both charges. At Appellant’s request
sentencing immediately followed the bench trial. Appellant was sentenced to concurrent periods of incarceration of six (6) to twen-
ty-three (23) months on each of the Aggravated Assault counts, and two (2) periods of two (2) years probation on each count to run
consecutive to the six (6) to twenty-three (23) months and concurrent to each other.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
On Appeal Appellant complains as follows:

The Commonwealth failed to prove beyond a reasonable doubt that Mr. Murray assaulted alleged victim James Cole with
a deadly weapon when the Commonwealth’s own witness described Mr. Cole’s injury as a “scratch,” that could have been
inflicted by a fingernail-it was just likely that Mr. Cole was scratched on his stomach as he carried garbage while shirt-
less; and even assuming Mr. Murray did make physical contact with Mr. Cole, Mr. Cole did not see what, if anything, Mr.
Murray used to cut him, no motive was given as to why Mr. Murray, who didn’t say anything to Mr. Murray, would have
cut Mr. Cole, Mr. Murray’s actions immediately following the alleged cutting do not support a finding of any intent to
cause bodily injury to Mr. Cole; rather, although he complained that Mr. Cole was in his way, Mr. Murray did not contin-
ue to go after Mr. Cole with the knife, and did not pursue him when Mr. Cole went back upstairs. The presence of a knife
on the floor 4 feet inside Mr. Murray’s apartment, which had no visible blood on it, did not comprise sufficient evidence
to establish that it was used by Mr. Murray, whose actions did not support a finding of guilt for a felony assault as against
Mr. Cole.

FINDINGS OF FACT
On January 10, 2010 James Cole (victim) was living with his cousin, Richard Elliot, in a building in the Sheridan section of the

City of Pittsburgh, Allegheny County. (TT: 6, 8)1

Appellant lived on the first level of the building and the Elliot apartment was upstairs from that of Appellant. The Elliot apart-
ment was accessed through a common hallway that passed in front of the door to Appellant’s apartment and led to an exterior
porch. (TT: 6, 13, 25, 29) Appellant and the victim were not friends but were known to each other by virtue of proximity of the
apartments. (TT: 13-14)
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In the early evening of January 19, 2010 the police were called to Appellant’s apartment to address Appellant’s hollering,
screaming and intoxication. (TT: 8, 33, 37) The police calmed the situation and told Appellant to stay in his apartment. (TT: 8)

At approximately 10:00 P.M. the victim, who was shirtless, was walking down the steps of the common hallway to take out his
trash. (TT: 6-8). As he reached the area near the door of Appellant’s apartment, Appellant came out of his apartment. Appellant,
unprovoked but apparently agitated for some reason, slashed the victim in the stomach with a “steak” knife, and then lost control
of the knife. (TT: 8-9, 13, 21, 27, 33)

The victim went back upstairs and called the police to report the incident, and to apply pressure and dress the wound. (TT:
15, 17) He came back into the hallway once he was aware that the police were outside the building. (TT: 16) Pittsburgh Police
Officer Thomas Andrzejczak responded to the scene of what he believed to be a domestic violence call. (TT: 23) Officer
Andrzejczak walked up to the front door and took a position on the front porch to await back-up consistent with police protocol
in domestic violence cases. (TT: 23) From that position he heard Appellant inside screaming and threatening the victim. (TT: 23-
25) He was familiar with Mr. Murray’s voice by virtue of the many times (5-7) that he had been to the residence to address
Appellant’s conduct. (TT: 24)

Because of Appellant’s known history, and conduct in which he had threatened to kill people, the officer opened the front door
and entered. Appellant was brandishing a cane about a foot from the victim’s face continuing to threaten the victim. (TT: 11-12,
25-26) Officer Andrzejczak yelled, “Pittsburgh Police”, whereupon Appellant turned and swung the metal cane at the officer’s
head. (TT: 12, 26) Officer Andrzejczak was able to duck to avoid Appellant’s assault and succeeded in knocking Appellant off his
feet. (TT: 26-27)

Appellant refused to cooperate, and it was not until Officer Andrzejczak’s backup arrived that Appellant was taken into custody.
(TT: 26-27, 33) The knife used in the assault was laying inside Appellant’s apartment in the area near its front door. (TT: 32) Medics
were summoned and treated the victim’s wound which was bleeding and had a length of approximately six (6) to eight (8) inches.
(TT: 27-28) The wound was not life threatening nor serious enough to require hospital treatment, however the victim suffers from
a permanent three (3) to four (4) inch scar across his stomach from the cut. (TT: 10-11, 27)

DISCUSSION

I.
Appellant claims that the Commonwealth failed to prove beyond a reasonable doubt that Appellant assaulted the victim with a

deadly weapon and that Appellants’ actions did not support a finding of guilt for felony assault. This claim is without merit.
When presented with a challenge to the sufficiency of the evidence, an appellate court must determine whether, viewing the

evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper inferences favorable to the
Commonwealth, the trier of fact could have determined that all the elements of the crime have been established beyond a reason-
able doubt. Commonwealth v. Rodriquez, 673 A.2d 962, 962 (Pa. Super. 1996)

Appellant was convicted of Aggravated Assault, 18 Pa.C.S. § 2702(a)(4), which provides that a person is guilty of aggravated
assault if he, “attempts to cause or intentionally or knowingly causes bodily injury to another with a deadly weapon”. 18 Pa.C.S.
§ 2702

Given the disjunctive nature of this provision of the Crimes Code, the Commonwealth may prevail if the prosecution proves
beyond a reasonable doubt either, that the Appellant attempted to cause bodily injury to the victim, or that Appellant intentionally
or knowingly caused bodily injury to the victim.

Here the Trial Court, sitting as the finder of fact, determined beyond a reasonable doubt that Appellant attempted to cause
bodily injury to the victim. (TT: 45) Commonwealth v. Gruff, 822 A.2d 773, 778-779 (Pa. Super 2003) (under this section the
Commonwealth must demonstrate both a substantial step plus an intent to cause bodily injury to another with a weapon.)

The reviewing court determines whether there is legally sufficient evidence to prove this type of aggravated assault on a case
by case basis. Gruff, 822 A.2d at 779.

The Gruff court stated with presently applicable acumen:

We glean the following from these cases vis a vis the attempt aspect of §§ 2702(a)(1) and (a)(4). First, the resolution of
each case is a function of the circumstances of the case as determined by the fact-finder. Second, a substantial step for
purposes of aggravated assault-attempt under §§ 2702(a)(1) or (a)(4) can involve little or no injury to the victim. Third,
we view all the evidence in the light most favorable to the verdict winner, giving that party the benefit of all reasonable
inferences to be drawn therefrom. Fourth, with respect to the intent requirement of each section, we examine the defen-
dant’s words and conduct to determine whether the record supports a finding of the requisite intent.

Gruff at 822 A.2d 779-780.

In regard to both the Appellant’s intent and the substantial step requirement the record here supports the Trial Court’s
determination. The Trial Court has set forth a detailed version of the events hereinabove (Findings of Fact) and respectfully
incorporates that for purposes of the present discussion. (see supra at pp 3-6) Gruff, 822 A.2d at 780 (verdict upheld where
record supports findings of jury).

Briefly stated however, it was found as fact that: (1) Appellant had been drinking a good part of the day and was intoxicated at
the time of the assault; (2) earlier that evening police were, because of Appellant’s threatening, disruptive and intoxicated behav-
ior, summoned to Appellant’s apartment and told Appellant to remain in his apartment; (3) Appellant remained agitated and con-
frontative after the police left and confronted the victim in a common hallway as the victim innocently and peacefully attempted
to take his trash outside; (4) Appellant, armed with a “steak” knife, agitated and intoxicated, cut the victim across his stomach (a
vital area of the body); (5) the cut caused bleeding and a three (3) to four (4) inch permanent scar; (6) it was only because Appellant
lost control of the knife that the victim was able to avoid serious bodily injury and retreat to his apartment; and (7) Appellant’s
agitation and assaultive behavior continued toward the victim even in the aftermath of the original assault.

Based on those facts it is clear that there was sufficient evidence to demonstrate that Appellant took a substantial step with the
intent to cause bodily injury to the victim with a deadly weapon. Gruff, 822 A.2d at 778, 780 (viewing the evidence in the light most
favorable to the verdict winner the record demonstrates that circumstances supported the determination that defendant had the
intent to cause bodily injury with a deadly weapon.) (bayonet held to victim’s throat).

Appellant’s claim is without merit.
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CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: September 16, 2011

1 The letters TT followed by numerals refer to pages of the Non-Jury Trial/Sentencing Transcript dated July 28, 2010.

Commonwealth of Pennsylvania v.
Kristopher Garner

Criminal Appeal—Constitutional Issue (Due Process)—Disclosure of Eyewitness Prior to Trial

No. CC 200716150. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Reilly, S.J./McDaniel, P.J.—September 20, 2011.

SUPPLEMENTAL OPINION
The defendant, Kristopher Garner, was found guilty in a jury trial of Third Degree Murder and Criminal Conspiracy. He was

found not guilty of first and second degree murder and robbery. The defendant was sentenced to 15 to 30 years imprisonment for
the murder conviction; and 2 1/2 to 5 years consecutive on the conspiracy conviction. The defendant appealed the conviction. On
July 13, 2010, this court filed an opinion in this matter. The case was subsequently remanded by the Superior Court for the defen-
dant to file a Pa.R.A.P. Rule 1925(b) statement. In the 1925(b) statement, the defendant questions whether (1) the evidence was
sufficient to convict the defendant of third-degree murder and criminal conspiracy; (2) that after discovered evidence of a witness
at trial, who now wishes to recant his testimony, entitles him to a new trial and/or evidentiary hearing; and (3) whether his right
to due process was violated when law enforcement failed to inform the defense about an independent witness to the homicide.

As this is a supplemental opinion, the facts and analysis of complaints 1 and 2 above are contained in this Court’s opinion of
July 13, 2010. As such, a re-recitation is unnecessary.

The defendant asserts that law enforcement failed to disclose an independent eyewitness to the homicide until trial, and at that
time, the eyewitness was deceased. The facts surrounding this allegation center around Detective Christine Williams, who had
received an anonymous phone call from someone named Jason on the night of the stabbing (September 12, 2003). During that call,
the person stated that he knew the people involved but did not know their names, and that he ever saw them again he would call
her. She gave him her telephone number for that purpose. The telephone call lasted approximately 2 minutes the caller would not
disclose his identity. Detective Williams received a follow-up telephone call from the anonymous caller on June 29, 2005. Based
upon this call, the at the time anonymous Jason, identified Marvin Harpool as being involved in the homicide. Harpool is the third
person (accomplice) who was acting in concert with the defendant and co-defendant in which the victim was stabbed on the night
in question. This caller was still unidentified at this point. Some years later, approximately a month before the anonymous caller’s
death, Detective Williams in conversation with another detective thought that Jason Brown who had been an informant for the
fellow detective was the anonymous caller. The identity of Jason Brown had not been shared with the prosecution or defense.

The defendant asserts that the inaction of disclosing the identity of Jason Brown, even though in retrospect there would have
been a short window of time for any investigation, constituted a denial of the defendant’s due process rights. As it appeared to the
court that nothing nefarious had occurred, the court permitted evidence and argument to the jury that Detective Williams was in
possession of the informant’s name and did not disclose it to the Commonwealth or the defense. This nondisclosure by the detec-
tive did not deprive the defendant of his due process rights. Commonwealth v. Ferguson, 866 A.2d 403 Pa.Super. 2004), appeal
denied 584 Pa. 705, 885 A.2d 40. Since the anonymous caller identified an accomplice who testified against the defendant, there
was no reason to believe that if located, he would have yielded any evidence exculpatory and material to the defendant’s case.
Consequently, the failure to disclose the identity of the anonymous caller was not prejudicial.

BY THE COURT:
/s/McDaniel, P.J.

Date: September 20, 2011

Commonwealth of Pennsylvania v.
Brian Stewart

Criminal Appeal—DUI—Sufficiency—Physical Control of Vehicle

No. CC 200801729. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Reilly, S.J.—August 25, 2011.

OPINION
The defendant, Brian Stewart, was found guilty in a non-jury trial of Driving Under the Influence of Alcohol pursuant to 75

Pa.C.S. §3802(a)(1). The defendant was sentenced to six months probation and a $300 fine. The defendant has appealed this verdict.
At trial Lieutenant Andrew Lisiecki, of the Pittsburgh Police Department, testified that during the early morning hours on

October 30, 2007, he was on routine patrol on West General Robinson Street, in the north side of the city of Pittsburgh. At that time
his attention was directed toward an alley, where he observed a vehicle with its headlights on and the defendant standing outside
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of the open driver’s door, urinating on a wall. As the lieutenant activated his lights and pulled into the alleyway, the defendant
zipped his pants up and jumped back into the vehicle behind the steering wheel. The vehicle had been running and the defendant
closed the door. The lieutenant approached the vehicle and asked the defendant to turn off the vehicle. During his conversation
with the defendant, the lieutenant noticed several alcohol impairment clues including a moderate odor of an alcoholic beverage on
his breath and person; bloodshot, watery eyes; and slurred speech. Subsequently, the defendant was asked to perform two field
sobriety tests. Upon his failure to successfully complete the tests he was placed under arrest. The defendant had stated that he was
driving that evening and was coming from a downtown club.

The defendant contended that the Commonwealth was unable to prove beyond a reasonable doubt that the defendant was oper-
ating or in actual control of the vehicle. Additionally, he contended that the officer’s testimony regarding the performance by the
defendant on the walk-and-turn and one-leg-stand sobriety tests was insufficient.

The Commonwealth may establish through wholly circumstantial evidence that which indicates a combination of the following
factors in determining whether a person had ‘actual physical control’ of an automobile: the motor running, the location of the vehi-
cle, and additional evidence showing that the defendant had driven the vehicle. Commonwealth v. Brotherson, 888 A.2d 901, 904
(Pa.Super.2005) (citing Commonwealth v. Woodruff, 447 Pa.Super. 222, 668 A.2d 1158, 1161 (1995)). In many cases, the suspect loca-
tion of the vehicle, which supports an inference that it was driven, is a key factor in a finding of actual control. See Commonwealth
v. Bobotas, 403 Pa.Super. 136, 588 A.2d 518, 521 (1991) (finding actual physical control when the defendant was found parked in
an alley, where he had pulled over on the way home, with the motor running); Commonwealth v. Crum, 362 Pa.Super. 110, 523 A.2d
799, 800 (1987) (finding actual physical control when defendant was found sleeping in his parked car, along the side of the road,
with the headlights on and the motor running). Conversely, where the location of a car supported the inference that it was not driven,
the fact finder can reject the inference of actual physical control.

Evidence of glassy and bloodshot eyes, admittance of alcohol consumption, and failure of two field sobriety tests has been suf-
ficient to support a conviction for driving under the influence of alcohol. Commonwealth v. Leighty, 693 A.2d 1324 (Pa.Super.1997).
Evidence can also be sufficient to sustain a conviction where a defendant had glassy eyes, slurred speech, smelled of alcohol and
failed field sobriety tests. Commonwealth v. Feathers, 442 Pa.Super. 490, 660 A.2d 90 (1995), affirmed, 546 Pa. 139, 683 A.2d 289
(1996).

In a non-jury trial the court acts as the fact finder where there is conflicting evidence. Commonwealth v. Hart, 501 Pa. 174, 460
A.2d 745 (1983). Additionally, the fact finder viewing the witnesses makes credibility determinations with regard to their testimo-
ny. As the fact finder, the trial court is free to believe all, some, or none of the evidence presented. Commonwealth v. Miller, 555
Pa. 354, 724 A.2d 895, certiorari denied, Miller v. Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d 204 (1999). The number
of witnesses offered by one side or the other does not in itself determine the weight of the evidence. The fact finder determines the
credibility of witnesses presented and the weight of their testimony. Commonwealth v. Dunn, 424 Pa.Super. 521, 623 A.2d 347
(1993). Because the Commonwealth does not have to establish guilt to a mathematical certainty, they may rely wholly on circum-
stantial evidence. Commonwealth v. Cichy, 227 Pa.Super. 480, 323 A.2d 817 (1974). In this case, the court acting as the fact finder,
found the testimony of the Commonwealth’s version of the events, along with the reasonable inferences to be drawn therefrom to
be compelling. It was reasonable to conclude from the evidence presented that the officer encountered the defendant a very short
time after he had driven to the alleyway location. Additionally, based upon the totality of the circumstances presented, it was
evident that the defendant was not capable of safely driving an automobile. Accordingly, the defendant was found guilty.

BY THE COURT:
/s/Reilly, S.J.

Date: August 25, 2011
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In Re: Establishment of Independent School District consisting of the
Borough of Rosslyn Farms, Allegheny County, Pennsylvania

School District—Transfer Petition—Contiguous Boundary

No. GD 11-12214. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—August 15, 2011.

MEMORANDUM
Petitioners are taxpayers of the Borough of Rosslyn Farms. On July 5, 2011, asserting that they constitute a majority of that

Borough’s taxpayers, Petitioners filed a petition seeking establishment of an independent school district. On July 7, 2011,
Respondent, the Carlynton School District, filed a Notice of Intervention and a response to the petition. Rosslyn Farms currently
lies within the Carlynton School District.

Transfer petitions are governed by 24 P.S. § 2-242.1 of the Public School Code. That provision states that a majority of “taxable
inhabitants of any contiguous territory” may file a petition to switch from one school district to another. The school district to which
petitioners seek to transfer must be adjacent and contiguous to the petitioners’ current district. The petition must set forth four
things: signatures of a majority of taxable inhabitants; the proper description of the boundaries of the territory to be included in
the independent school district; the reasons for the requested transfer; and the name of the district that the petitioners seek to join.
24 P.S. § 2-242.1(a). Once the petition is filed, the trial court “shall hold a hearing.” However, the hearing is limited to ensuring that
the procedural requirements for the petition have been met (i.e. the four requirements); the hearing is not to weigh the merits of
the petition. In re: Establishment of Independent School District Consisting of the Borough of Wheatland, 846 A.2d 771, 773 (Pa.
Commw. 2004). If the trial court finds the petition to be procedurally sound, the petition is forwarded to the Secretary of Education
for consideration of the merits.

Once the petition is presented, a rebuttable presumption arises that the signatures are valid, and that they represent a majori-
ty of taxable inhabitants. Id. at 775. The burden then shifts to the opposing party to challenge the validity of the petition. Id. The
burden is on any opposing party to prove that any statutory requirement has not been met.

In the instant case, the petition alleges that there are 371 taxable inhabitants in Rosslyn Farms and that 291 of those inhabitants
have signed. Those signatures, representing 78.44% of the inhabitants, are attached to the Petition. ¶ 1-2. The boundary of the ter-
ritory is described as the present political boundary of Rosslyn Farms Borough, with reference to the map included within the
Educational Impact Projection.1 ¶ 4-5. The petition identifies the Chartiers Valley School District as the school district the
Petitioners seek to join. ¶ 6. The petition also identifies the various reasons for the requested transfer. ¶ 7.

Respondent’s first objection is that the petition was not verified. There is no verification, but that can be remedied by attach-
ing a verification. That must be done, but is not a reason to find the petition insufficient as a matter of law.

Respondent states that it does not contest the presumption that the petition contains the signatures of the majority of taxable
inhabitants, that the petition contains the reasons for the requested transfer, and that the proposed new school district is named in
the petition. Respondent contests only Petitioners’ claim that the boundary of Rosslyn Farms is contiguous with the boundary of
Chartiers Valley School District.

On July 15, 2011, a hearing was held before this Court as required by the Public School Code. The parties presented their argu-
ments and requested the opportunity to submit briefs.2 At the hearing, counsel for both Petitioner and Respondent agreed that the
sole issue for decision here is whether Rosslyn Farms is contiguous with the Chartiers Valley School District. The parties further
agreed that Rosslyn Farms shares a boundary with Chartiers Valley, but only along a portion of Chartiers Creek. The parties also
agreed that there are no roads or bridges over the creek at the boundary. The issue accordingly is whether a water boundary sat-
isfies the contiguity requirement of 24 P.S. § 2-242.1.

Petitioners first argue that the statute does not mention water boundaries because the General Assembly did not intend for
water boundaries to preclude transfer. Petitioners argue that neither common usage nor dictionary definition precludes two areas
from being contiguous merely because their common boundary consists of water rather than dry land. Petitioners argue that this
Court should not read into the statute a requirement not found in the text, i.e., that contiguity requires that the boundary be land
rather than water.

Petitioners also argue that case law supports their claim. They cite the Riegelsville decision for the definition of a contiguous
district: “one in which a person can go from any point within the district to any other point (within the district) without leaving the
district, or one in which no part of the district is wholly physically separate from any other part.” In re Petition for Formation of
Independent School District (Riegelsville II), 17 A.3d 977, 989 (Pa. Commw. 2011).3 Petitioners argue that this definition derives
from law on legislative districts, and that this is particularly relevant inasmuch as there are legislative districts that contain com-
munities separated by water boundaries that may be traversed only by going outside the district. Petitioners also point out that
Rosslyn Farms is separated from Crafton in the Carlynton School District by Chartiers Creek and that there is no way to get from
Crafton to Rosslyn Farms by road without leaving the district. Therefore, a water boundary must necessarily be acceptable.

Respondent states that there is no definition of contiguity under the Public School Code because no court has been called upon
to make a determination of the issue presented here. Respondent points to a case involving school reapportionment that defined
contiguous as “ ‘touching, in actual contact, next in space, meeting at a common boundary, bordering, adjoining; continuous with
its part in uninterrupted contact.’ ” In re Petition of the Board of Directors of Hazleton Area School District, 524 A.2d 1083, 1084
(Pa. Commw. 1987)(quoting Lancaster City Annexation Case (No. 5), 98 A.2d 34 (Pa. 1953)).

Respondent argues that, to the extent it is not dicta, the Riegelsville Court’s language leans in Respondent’s favor. Respondent
reasons that the requirement of being able to get from any point within the district to any other point without leaving the district
cannot be met here because to do so in the instant case would require traversing Chartiers Creek by water because the boundary
portion includes neither bridge nor road.

Respondent further argues that the fact that Rosslyn Farms and Scott Township (which lies within the Chartiers Valley School
District) share a legislative district does not make them contiguous for purposes of the Public School Code. Respondent also cites
eminent domain and zoning authorities that indicate contiguity does not apply to areas separated by physical features such as roads
or railroads.

This case presents a matter of first impression. Decisional law from other areas of law is inconclusive on the question of
whether a water boundary destroys contiguity. The Riegelsville case is the closest authority on point, yet its discussion of contigu-
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ity is dicta. Additionally, the Riegelsville definition could be read to support either position. Respondent makes a strong argument
that one cannot get from Rosslyn Farms to Scott Township because there is no way to traverse the creek at the water boundary.
Petitioners also make a good case in arguing that the Riegelsville court chose to use a definition from law on legislative districts,
in which water boundaries do not defeat contiguity.

Overall, Petitioners’ argument is more persuasive. It is significant that the Commonwealth Court chose the definition that it
chose. It could have drawn from the law of zoning or eminent domain, but it instead chose to look at the area of legislative districts.
From that choice, it can be inferred that the Commonwealth Court also intended to use the definition of contiguity as applied in
the area of legislative districts. If water boundaries do not matter in creating legislative districts, it can be argued that they do not
matter in school districts either.

The most convincing illustration in the case is Petitioners’ Exhibit C. If the water boundary between Rosslyn Farms and Crafton
prevents one from getting from Crafton to Rosslyn Farms without going outside the school district because of the water boundary,
yet the two are still contiguous parts of the Carlynton School District, then either a water boundary cannot matter or the Carlynton
School District should not exist.

It might reasonably be argued that a water boundary may be too large to allow two areas to be contiguous for purposes of the
Pubic School Code. Suppose, for example, that two areas are separated by the Allegheny or Monongahela River. Can they still be
contiguous? Could Verona transfer from Riverview School District to Fox Chapel Area School District on the rationale that the
Allegheny River does not render it non-contiguous from O’Hara Township? These are vexing questions. However, this Court lacks
the authority to go beyond the statutory purpose of this initial hearing. At this state of the proceedings, there is no principled dis-
tinction between wider and narrower water boundaries. Under the statute, this Court’s only role is to determine whether the pro-
cedural requirements of the petition are met and, in the instant case, whether Rosslyn Farms is contiguous with Chartier Valley.
Whether there is difficulty in traversing the water boundary, and whether any attending transportation issues may arise from such
difficulty, are matters for consideration in evaluating the merits of granting the request to transfer to another school district. No
doubt other merits issues will be examined and discussed by all parties as well. For example, what happens to the Carlynton School
District if Rosslyn Farms is allowed to transfer, inasmuch as the two remaining parts of the school district, Crafton and Carnegie,
are not contiguous. This Court is not permitted to probe these merits. The General Assembly has assigned that task to the
Pennsylvania Department of Education.4

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW this 15th day of August, 2011, following arguments on the Petition and consideration of these arguments, the briefs,

and the applicable law, and in accordance with the foregoing Memorandum, it is hereby ORDERED, ADJUDGED and DECREED
as follows:

1. This Court finds that the Petition meets the procedural requirements of 24 P.S. § 2-242.1; and
2. The Petition will be forwarded to the Secretary of Education for consideration of the merits thereof, pursuant to 24 P.S. § 2-

242.1; and
3. Should the Secretary of Education approve the merits of the Petition, the next required hearing shall be scheduled before the

Motions Judge presiding in Civil Division at the time and need not be presented to the undersigned.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

1 Exhibit G to the Petition. The Educational Impact Projection is a document that Petitioners intend to send to the Secretary of
Education should the Petition be approved by this Court.
2 Both parties submitted their briefs to this Court on July 29, 2011.
3 Petitioners also provided case law from other states in which contiguity was found despite water boundaries. None of these cases
involved school districts.
4 The Public School Code requires that, once the trial court finds the petition to be procedurally sound, the petition shall be for-
warded to the Superintendent of Public Instruction for consideration of the merits. 24 P.S. § 2-242.1. In 1969, the title
Superintendent of Public Instruction was changed to the Secretary of Education. If the Secretary of Education gives approval,
another hearing must be held to determine the amount, if any, of indebtedness and obligations of the school district from which the
independent school district is severed and the prorating subsidies payable between the old and new school districts. In re:
Establishment of Independent School District Consisting of the Borough of Wheatland, 846 A.2d 771, 773 (Pa. Commw. 2004).

Michael A. Harris v. Michael Moser
Legal Malpractice—Negligence—Certificate of Merit

No. GD 09-4769. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—August 18, 2011.

OPINION OF THE COURT
Plaintiff Michael A. Harris [“Harris”] appeals this Court’s May 16, 2011 Order. That Order granted summary judgment in favor

of Defendant Michael Moser [“Moser”].

Background and Procedural History
On March 11, 2009, Harris filed a complaint against Moser alleging legal malpractice. Harris also filed a petition to proceed in

forma pauperis [“IFP”]. On March 17, 2009, the IFP petition was granted. On April 30, 2009, an amended complaint was filed. The
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complaints allege that Harris and his wife were victims of discrimination, that they met with Moser to seek his representation in
a lawsuit, and that Moser did not initiate the suit prior to the expiration of the statute of limitations.

On October 14, 2010, Moser moved for summary judgment. The motion was denied. In January 2011, the case was assigned to
the undersigned and trial was set for May 19, 2011. On March 29, 2011, Harris sought leave to present his malpractice case without
an expert witness. This motion was denied. Moser again moved for summary judgment. On May 16, 2011, the motion was granted.

On June 16, 2011, Harris filed a Notice of Appeal. That Notice was returned by the Superior Court for appellant errors. On July
12, 2011, Harris filed an Amended Notice of Appeal.1 On July 15, 2011, this Court ordered Harris to file a concise statement, pur-
suant to Pa. R.A.P. 1925 (b). On August 2, 2011, Harris timely served his concise statement upon this Court.2

Issues Raised on Appeal
In his Pa. R.A.P. 1925 (b) Statement, Harris averred, verbatim, as follows:

1. Court erred when Honorable Judge Gene Strassburger already ruled on summary judgment in favor of appellant on
October 13, 2010, and on May 16, 2011, David Wecht, sitting as judge, rule on summary judgment in favor of appellee,
without taking Honorable Judge Gene Strassburger [sic] opinion into consideration.

2. Court erred in ruling summary judgment, once in favor of the appellant and then in favor of appellee without opinion.

3. Court erred in legal malpractice for determination of whether damages were collectible in underlying case, appellant
was entitled to have jury determine issues of collectibility if there were disputed facts or inferences or inferences which
could be drawn from facts. Const. Art (1) & (6).

4. Court erred in evidence fact issue for the jury as to whether appellant suffered actual damages as a result of attorney’s
malpractice.

5. Court erred in fact issued for the jury as to non-expert testimony as to whether attorney breach his duties.

6. Court erred, negligence of defendant law firm was proximate cause of plaintiff ’s loss of a verdict on a civil rights
violation.

7. Court erred, material facts questions precluded compulsory nonsuit in this case.

8. Court erred, in refusing to grant a judgment or trial in appellant favor, due to appellant failure to produce expert witness.

9. Court erred, proximate cause must be determined by the judge, and it must be established before the question of actual
cause is put to the jury.

10. Court erred, appellant claim appellee’s failure to notify him on the statute of limitation resulted constituted negli-
gence, breach of contract and breach of fiduciary duty.

11. Court erred, appellant claim the parties fee agreement impose a continuing duty of representation and that appellee’s
failure to represent appellant also constituted negligence, breach of contract and breach of fiduciary duty.

12. Court erred, appellant was denied the opportunity to a trial.

Discussion and Analysis
Harris’ allegations of error essentially challenge the grant of summary judgment in favor of Moser. Summary judgment may be

granted when there is no genuine issue of material fact, and when the moving party is entitled to judgment as a matter of law.
Summers v. Certainteed Corp., 997 A.2d 1152, 1159 (Pa. 2010). An appellate court will review a grant of summary judgment for
abuse of discretion or for an error of law. Id. Where the appellate court is reviewing a matter of law, that review is de novo. Id.

In the instant case, the first issue leading to the grant of summary judgment was the lack of expert testimony. Harris filed a cer-
tificate of merit. However, Harris later sought this Court’s permission to proceed to trial without expert testimony. Harris alleged
that expert testimony was not required in his legal malpractice case. He requested that the Court “make an expert assessment in
the following case.” 4/16/11 Motion at 2.

Moser filed a response in opposition. Moser noted that Harris filed a Certificate of Merit on April 30, 2009 under the option per-
taining to derivative liability for malpractice. While that did not appear to be Harris’ theory, the filing of the incorrect Certificate
of Merit could have been considered to be in substantial compliance with the rule requiring that a Certificate of Merit be filed.
Moser averred that Harris testified in his deposition that, despite stating in the Certificate of Merit that a licensed professional had
supplied a written statement on liability, Harris never produced any expert who could provide a written statement or even verbally
state that the case had merit. Moser argued that Harris must provide expert testimony: to prove the allegations of legal malprac-
tice; to prove that, if Moser had filed suit, he would have been successful in that suit; and to prove damages.

In a legal malpractice suit proceeding under a negligence theory, the plaintiff must prove: (a) the employment of the attorney
as a basis for a duty owed by the attorney; (b) the attorney failed to exercise ordinary skill and knowledge; and (c) that failure was
a proximate cause of the harm suffered. Wachovia Bank, N.A. v. Ferretti, 935 A.2d 565, 570-71 (Pa. Super. 2007). In a 2008 case, a
federal court in Pennsylvania held that an expert was required to prove that the attorney’s representation fell below the standard
of care, because the plaintiff was obligated to prove that she would have prevailed in her underlying case. Redding v. Estate of
Sugarman, 2008 WL 4682617 (E.D.Pa. 2008). In Redding, the plaintiff sued the estate of her attorney, alleging that the attorney told
her she did not need expert testimony for the underlying medical malpractice case.

It is well settled that, where issues are not beyond the knowledge of an average person, the standard of care can be established
without expert testimony. Rizzo v. Haines, 555 A.2d 58, 66 (Pa. 1989). Examples of breaches of the standard of care that do not
require expert testimony are failure to communicate a settlement offer to a client, failure to investigate a claim, and failure to
explain financial dealings to a client. Id. at 67.

Harris cited an older federal case for the proposition that the court can make an expert assessment on the probability and value
of a settlement. Williams v. Bashman, 457 F. Supp. 322 (E.D.Pa. 1978). In that case, oddly enough, the parties stipulated to the judge
being able to act as an expert. Id. at 328. However, the judge noted that, ordinarily, expert testimony would be required to show
the outcome and value of similar cases. Id.

Harris sought to frame the issue in the case as simple: a missed statute of limitations. However, the issues in the case likely
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would have been more complicated. The fee agreement signed by Harris indicated that Moser was not required to file suit. This
suggested Moser retained discretion in filing suit. Such discretion presumably would implicate a lawyer’s specialized knowledge
and experience and would accordingly lie beyond the understanding of the average party. Additionally, this only went to the issue
of standard of care. Harris still needed expert testimony to show damages.

Harris’ request to proceed without an expert was denied. He was ordered to provide an expert report and identify his expert
no later than May 2, 2011. When May 2 passed with no expert report, Moser filed a Motion for Non Pros/Summary Judgment. By
Order dated May 10, 2011, this Court ordered Harris to respond to Moser’s motion.

Moser argued that Harris filed a false certificate of merit because Harris never had a professional who provided a written state-
ment of liability, that Harris’ request for the Court to make an expert determination as to legal malpractice was denied, and that
Harris needed to present expert testimony and had not provided Defendant with the name of the proposed expert and any report.
Moser argued that, without expert testimony, Harris could not meet his burden in a malpractice case. Moser asked for a judgment
of non pros as Harris had not filed a proper certificate of merit. In the alternative, Moser sought summary judgment, arguing that
without expert testimony, Harris could not meet his burden, as a matter of law.

In his response, Harris again argued that expert testimony was not required because there is an obvious causal relationship
between the injury and the negligent act. Harris cited Lattanze v. Silverstrini, 448 A.2d 605 (Pa. Super. 1982) for that proposition.
This was a correct statement of law from that case. Essentially, Harris seemed to be requesting reconsideration of the March 29
Order. However, Lattanze involved a directed verdict in a motor vehicle personal injury case. Id. at 606. There, the trial court had
entered a directed verdict because there was no expert medical testimony showing the accident caused the plaintiff ’s injuries. Id.
at 607. The Superior Court ruled that, when the causation is obvious, an expert is not required on that issue and it becomes a jury
question. Id. at 608.

Lattanze is inapposite here, for several reasons. First, the Lattanze case was not a malpractice matter in which expert testimo-
ny is required. Second, in the Lattanze case, there was expert testimony about the injury and damages, but not about causation. Id.
at 606-07. Here, there would be no expert testimony at all. Third, Harris must prove here that he would have prevailed in the
underlying case against the car dealership, and he cannot do that without expert testimony. Fourth, Harris’ measure of damages
was what he could have obtained in the underlying suit. This he cannot prove without expert testimony.

As a matter of law, Harris could not meet his burden without expert testimony. This Court granted Moser’s motion for summary
judgment because Moser was entitled to judgment as a matter of law.

BY THE COURT:
/s/Wecht, J.

1 This Court did not receive Harris’ first notice of appeal until July 12, 2011 and has never been served a copy of the amended
notice of appeal.
2 While this Court received the concise statement, it does not appear that Harris filed the concise statement with the Department
of Court Records.

Studio of Elegance, Inc. t/d/b/a Philip Pelusi v.
Jodell Bridgen, Joseph Weltner, and Pamela L. Vasey d/b/a Divinity Salon

Contempt—Fine—Willful Violation

No. GD 10-22971. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—September 7, 2011.

OPINION OF THE COURT
Defendants Jodell Bridgen [“Bridgen”] and Pamela Vasey d/b/a Divinity Salon [“Vasey”] (collectively “Defendants”) appeal

from this Court’s June 16, 2011 Order. That Order found Defendants to be in contempt of a March 29, 2011 Consent Order [“the
Consent Order”].

Background and Procedural History
Bridgen worked for Plaintiff Studio of Elegance, Inc. [“Plaintiff”] from 1997 through 2010. T. at 76. She was working at the Fox

Chapel location when she left her employment with Plaintiff. T. at 18, 23. Bridgen entered into an employment agreement with
Plaintiff that included post-employment restrictions. Id. The restrictions provided that Bridgen could not service or solicit any of
Plaintiff ’s clients for a one-year period and could not work within a ten-mile radius of the Fox Chapel salon. T. at 19-20.

When Bridgen ended her employment with Plaintiff, she began to work for Vasey at a salon approximately one mile away. T. at
23. Plaintiff believed that Bridgen took clients with her in violation of her employment agreement. On December 8, 2010, Plaintiff
filed a complaint. The parties were able to reach an agreement, and the Consent Order was entered on March 29, 2011.

On May 19, 2011, Plaintiff brought a Petition for a Rule to Show Cause, alleging that Defendants were in contempt of the March
29 Consent Order.1 The Rule issued. On June 13, 2011, this Court held a hearing on the issue of contempt. On June 16, 2011, this
Court entered an Order finding Defendants in contempt and setting purge conditions.

On July 15, 2011, Defendants filed a Notice of Appeal. On July 18, 2011, this Court ordered Defendants to file a concise state-
ment of matters complained of on appeal, pursuant to Pa. R.A.P. 1925 (b). On August 8, 2011, Defendants timely filed their concise
statement.

Issues Raised on Appeal
In their Pa. R.A.P. 1925 (b) Statement, Defendants averred as follows:

1. The June 16, 2011 Order of the Honorable David N. Wecht improperly found Defendants to be in civil contempt of the
Consent Order dated March 29, 2011.
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2. Judge Wecht’s Order failed to resolve ambiguities in the parties’ Settlement Agreement and/or the Consent Order in
favor of the Defendants.

3. Judge Wecht’s Order improperly found Defendants to be in civil contempt despite any evidence of wrongful conduct
on behalf of Defendants.

4. Judge Wecht’s Order was issued despite Pelusi’s failure to establish that a valid court order existed, Defendants had
knowledge of that Order and that Defendants disobeyed the Order.

5. Judge Wecht’s Order failed to follow established case law that requires a five (5) step, two (2) hearing process to hold
one in civil contempt. Specifically, the five step, two hearing procedure requires the Court to: 1) issue a rule to show
cause; 2) require an answer to be filed and hold a hearing; 3) issue a rule absolute; 4) hold a hearing on a contempt cita-
tion; and 4) [sic] then, issue an adjudication of contempt. Millick v. Millick, 140 Pa. Commw. 252, 592 A.2d 788, appeal
denied 529 Pa. 659, 604 A.2d 250 (1991); Travitzky v. Travitzky, 369 Pa. Super. 65, 534 A.2d 1081 (1987).

6. Judge Wecht’s Order improperly found Defendants to be in civil contempt upon a showing of mere noncompliance.

7. Judge Wecht’s Order failed to find from the totality of evidence presented that Defendants had the present ability to
comply with the Settlement Agreement and/or Consent Order. Sinaiko v. Sinaiko, 445 Pa. Super 56, 664 A.2d 1005 (1995).

8. Judge Wecht’s Order finding Defendants in civil contempt was based upon an incorrect and flawed interpretation of
the parties’ Settlement Agreement and, specifically, the definition of “Pelusi customer.”

9. Judge Wecht’s Order improperly permitted Plaintiff Studio of Elegance t/d/b/a/ Philip Pelusi (“Pelusi”) to confess judg-
ment on the Promissory Note between the parties.

Discussion and Analysis
Contempt is deemed civil in nature when the purpose is to coerce a party to comply with a court order. Garr v. Peters, 773 A.2d

183, 191 (Pa. Super. 2001). An unconditional fine as part of a civil contempt order does not make the contempt criminal if the pur-
pose of the fine is to compensate for losses suffered and not to punish. Id. In the instant case, Plaintiff sought an order to stop
Bridgen from working for Vasey, to provide an accounting of money received from “Pelusi customers,” to require the payment of
that money to Plaintiff, to stop Vasey from continuing to provide services to those “Pelusi customers,” to require the payment of
the entire promissory note, and to require payment of attorney fees and expenses. This is a matter of civil contempt.

This Court will first address Defendants’ complaints about the procedure. A five-step process is outlined for adjudication of
civil contempt. Travitzky v. Travitzky, 534 A.2d 1081, 1085 (Pa. Super. 1987). Decisional law establishes that strict compliance
with this five-step process is not required to sustain a valid finding of civil contempt. In one case, the Superior Court determined
that even though a rule absolute did not issue and no separate hearing was held on the contempt citation, adequate procedural
safeguards had been afforded. Schnabel Associates, Inc. v. Building Construction Trades Council of Phila., 487 A.2d 1327, 1333-
34 (Pa. Super. 1985). The Schnabel Court held that the process due and required for contempt proceedings was notice of the vio-
lations alleged and the opportunity for explanation and defense. Id. at 1334. In a more recent case, the Superior Court held that
as long as the due process requirements were substantially satisfied, the contempt finding was vaild even if the trial court did
not strictly follow the five-step process. McMahon v. McMahon, 706 A.2d 350, 357 (Pa. Super. 1998). Further, where a party found
in contempt does not object to failure to follow the five-step process or raise it in post-trial motions, the party waives the issue.
Travitzky, 534 A.2d at 1085.

In the instant case, there was substantial compliance with the procedural safeguards. Plaintiff filed its petition alleging viola-
tions of the Consent Order. A rule issued. Defendants filed their answer. An evidentiary hearing was held. The hearing generated
testimony concerning several relevant issues, including the violations, whether the Consent Order was clear and unambiguous,
whether there was willful intent, and whether compliance was possible. All parties were afforded the opportunity to present
evidence and arguments at the June 13 hearing. At the conclusion of the hearing, this Court stated specifically that it found there
was a violation of the Consent Order. T. at 113. Additionally, Defendants did not raise any objections to the procedure either at the
June 13 hearing or in any post-hearing motion. Under Travitzky, Defendants have waived this issue.

The remainder of Defendants’ issues on appeal complain, essentially, that this Court drew the wrong conclusions from the evi-
dence presented. The main bone of contention was whether Defendants were providing salon services to clients whom the Consent
Order barred them from servicing. That Consent Order precluded Defendants from providing services to any “Pelusi customer”
as defined by the order, with the exception of customers listed in Exhibit B. Exhibit B to the Consent Order identified certain
clients that Bridgen was allowed to continue to service at Vasey’s salon. The Consent Order specifically defines a “Pelusi customer”
as “any customer on [sic] whom services were provided at the Fox Chapel Salon during Defendant Bridgen’s periods of employ-
ment.” Consent Order at 3. Plaintiff alleged that Defendants were providing services to people who were within the definition of a
“Pelusi customer.” Defendants argued that the definition was too broad and that the Consent Order only referred to people who
were Bridgen’s regular clients when she worked for Plaintiff. T. at 13.

To allow for a contempt adjudication, the order alleged to have been violated must be definite, clear and specific. Lachat v.
Hinchcliffe, 769 A.2d 481, 488-89 (Pa. Super. 2001). This Court concluded that the term “Pelusi customer” was clearly defined. T.
at 113. For civil contempt to lie, the moving party must prove that the party alleged to be in contempt: had notice of the specific
order; acted of its own volition in violating the order; and acted with wrongful intent. Id. at 489. When there is no evidence of an
intentional failure to obey an order nor evidence that the party acted in reckless disregard of the order, there is insufficient
evidence for contempt. Comm v. Pruitt, 764 A.2d 569, 575 (Pa. Super. 2000).

Instantly, there is no question as to the first element, inasmuch as this case concerned a Consent Order for which the parties
themselves bargained and contracted. All parties and their attorneys had notice, and all entered into a deal. All parties and their
counsel signed the Consent Order. The question is whether Defendants’ actions were volitional and with wrongful intent. In the
instant case, Defendants did not abide by the conditions of the Order. They bargained for and agreed to the broad definition of
“Pelusi customer.” Plaintiff ’s argument was that Defendants intentionally did not attempt to comply with the Consent Order so that
they could continue to provide services to people who fell within the “Pelusi customer” definition. Defendants argued that they
simply had a different understanding of the definition and that their actions were not willful.

The definition in the Consent Order is clear. Defendants’ purported understanding that the Order applied only to Bridgen’s
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clients does not square with the Order itself. Defendants’ proffered definition might make sense in a vacuum, but it is clearly and
patently inconsistent with the definition mutually used in the parties’ Consent Order. Defendants admitted that they read the Order
and that their attorneys read the Order. T. at 84, 101. Defendants must be charged with understanding the clear terms of the
Order for which they bargained. Accordingly, the violation must be willful. If the definition was clear and Defendants knew the
definition, then Defendants chose not to ask the proper questions of potential clients. This practice allowed Defendants to provide
services to clients who were prohibited to them by the Consent Order. 

Defendants also contend that there was no evidence of their ability to comply with the consent order. Bridgen testified that she
turned away clients she knew from working at Plaintiff ’s salon who were not listed on Exhibit B, but took no other precautions to
comply with the order. T. at 82-83, 85-86. Donald Vasey testified that the staff only inquired whether someone is a “Pelusi customer”
if the client is scheduling an appointment with Bridgen and the client states that she has not visited Vasey’s salon on a prior
occasion. T. at 97. That simply is not sufficient to comply with the parties’ own Consent Order. The query is not broad enough
to identify “Pelusi customers” as defined in that Order. As Arthur DeConciliis, general manager for Plaintiff, testified, Defendants
could have complied with the Consent Order by asking clients if they had received services with Plaintiff during Bridgen’s period
of employment. T. at 34. This is a question that could have been asked at the time an appointment was made. The Court determined
that this would not have been overly burdensome and that compliance with the consent order was not impossible. It is possible that
a client would not remember or would provide incorrect information. If so, Defendants could not be found to have willfully violated
the Consent Order. However, in fact, Defendants did not attempt to identify “Pelusi customers” as defined by the order. Defendants’
actions were willful.

The key point upon which the Court’s determination of willfulness turned was the fact that Defendants failed to abide by the
restrictions for which they themselves contracted. As this Court observed at the close of the hearing:

[T]he prohibition in the Order on the serving of any Pelusi customers for the entire period of Jodell Bridgen’s
employment is a broad prohibition, and presumably one of the reasons for the breadth of that prohibition is in [the]
contravention of the ten-mile prohibition in the noncompete clause where the Defendant was permitted to work within
a mile or so of the Pelusi Studio.

T. at 113. In other words, it appeared to this Court that, faced with the fact that Bridgen had violated her ten-mile noncompete
agreement, the Defendants had little choice but to enter into a Consent Order that would allow Bridgen to continue to work one
mile away from the Pelusi Studio only at the high cost of a prohibition on her servicing any Pelusi customers. As this Court noted,
this was a broad prohibition, but it was not an unlawful one. And, it was certainly one of which the Defendants, who had bargained
for it in the Consent Order, were well aware.

BY THE COURT:
/s/Wecht, J.

1 Another Petition for Rule to Show Cause has been presented by Plaintiff. That claim of contempt is still pending.

PNC Bank, National Association v.
R.H. Kuhn Company, Inc., a Pennsylvania corporation, et al.

Contract

No. GD 10-021712. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—August 16, 2011.

MEMORANDUM
I. INTRODUCTION

This case involves the relatively nascent legal frontier of court-appointed receiverships with bank and government lenders
fighting over what assets are left of a failed business venture and an industrial development project. We are tasked with determin-
ing the distribution of the proceeds from a going-out-of-business sale, the sale of warehouse real estate and the sale of other assets
related to the defunct Roomful Express furniture business. We are also tasked with deciding whether a bank’s claim for legal and
forbearance fees are reasonable as well as whether those amounts and a termination fee owed to the bank under a derivative swap
financing transaction should be considered as part of its “Superior Indebtedness,” as defined by agreement. The subject of this
Memorandum is the Motion to Determine Distribution of Sale Proceeds Pursuant to Intercreditor Agreement (“Disposition
Motion”) filed on behalf of the Intervenors, Pittsburgh Economic & Industrial Development Corporation (“PEIDC”), Urban
Redevelopment Authority of Pittsburgh (“URA”) and Pennsylvania Industrial Development Authority (“PIDA”) (collectively
“Government Lenders”).

On November 22, 2010, Plaintiff, PNC Bank, National Association (“PNC” or “Agent”) initiated this action by filing its Complaint
in Confession of Judgment against various Roomful Express related Defendants, R.H. Kuhn Company, Inc. (“RH Kuhn”), HS
Holdings, LLP, HS East, LLP, Chartiers Eagle Realty, L.P. (“Chartiers”), Soaring Eagle Partners, L.P. (“Soaring Eagle”), Chartiers
Eagle Management, LLC, Chartiers Eagle Holdings, L.P., Eagle Eye Associates, L.P., HS Territories Management, LLC, HS
Territories, LLC and Robert H. Kuhn Irrevocable Trust U/T/A Dated August 2, 1996 (collectively “Companies”). On December 7,
2010, upon consideration of PNC’s Emergency Motion for the Appointment of a Receiver, this Court entered a Consent Order of
Court Appointing Receiver (“Receivership Order”). Pursuant to the terms of the Receivership Order, Compass Advisory Partners,
LLC (“Receiver”) was appointed as the Receiver of the Companies “for the purpose of selling some or all of the Company Assets
. . . for the benefit and protection of Defendants’ creditors.”

Soon after its appointment, the Receiver conducted a publicized going-out-of-business liquidation sale of the Roomful
Express furniture stores’ inventory at thirteen former store locations. As of April 6, 2011, the sale had generated more than
$3,000,000.00 in proceeds that has been made available to PNC. On March 22, 2011, PNC conducted a secured party private sale
of furniture and equipment owned by RH Kuhn for $460,000.00, with $85,000.00 being paid directly to the Commonwealth of
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Pennsylvania - Department of Community and Economic Development and the remainder of the proceeds being paid directly
to PNC.

On March 15, 2011, the Receiver, acting in its capacity as receiver of Chartiers, entered into an Agreement of Sale and Purchase
(“Agreement of Sale”) of certain real estate that served as a warehouse for the former Roomful Express furniture stores located
at 2250 Roswell Drive, Pittsburgh, PA 15205 (“Real Property”). The sale of Real Property was expected to yield net sale proceeds
in excess of $7,000,000.00. On April 25, 2011, all creditors having secured interests in the Real Property (collectively “Secured
Interests”) as evidenced by various mortgages and assignments of rents filed with the Recorder of Deeds of Allegheny County (col-
lectively “Security Documents”), entered into a Stipulation and Consent Order Governing Sale of Real Property (“Stipulation and
Consent Order”) authorizing the sale of the Real Property. The priority of the Secured Interests and the Security Documents is
governed by an Amended and Restated Lien Priority and Intercreditor Agreement among the secured creditors dated August 22,
2007, and effective as of September 10, 2007 (“Amended Intercreditor Agreement”).

On July 7, 2011, this Court authorized amendments to the original Agreement of Sale pursuant to a Consent Order entered on
a Motion to Terminate Agreement of Sale, to Substitute Buyer and to Confirm Sale. The amended Agreement of Sale, kept the
Receiver as the Seller of the warehouse Real Property, in its capacity as Receiver for Chartiers, but substituted 2250 Roswell
Associates, LP as the Buyer, changed the Purchase Price to $7,375,000.00 and set the closing date to occur on July 7, 2011. 

Pursuant to the terms of the Stipulation and Consent Order, if for any reason a consensual resolution of the interested parties
or the entry of a final order on the Disposition Motion was not entered into or rendered prior to the closing of the sale of the Real
Property, funds sufficient to pay the interested parties in full were to be held in escrow in a bank account under their joint control
and the Court would resolve the disposition of the proceeds. As of April 15, 2011, the total amount allegedly owed to the
Government Lenders was $2,870,977.29 together with interest, fees and costs through the date of closing of the sale of the Real
Property (“Disputed Proceeds”). On July 7, 2011, closing of the sale of the Real Property occurred without a consensual resolu-
tion or a final order on the Disposition Motion and the interested parties entered into a Deposit Account Control Agreement cre-
ating the jointly controlled escrow pursuant to the Stipulation and Consent Order.

II. UNDISUTED FACTUAL BACKGROUND

Summary of Original Financing
The financing provided by PNC far exceeded the financing provided by the Government Lenders. Based on the original princi-

pal loan balances, the amount financed by each secured creditor was:

PNC $22,900,000.00

PIDA $2,250,00.00

URA $1,200,00.00

Authority $205,500.00

The specific financing provided by each secured creditor is set forth below.

The Original PNC Loan
On February 7, 2006, PNC provided a loan to Chartiers and Soaring Eagle Partners, L.P. (collectively “Obligors”) in the amount

of $10,750,000.00 (“Original PNC Loan”), as evidenced by a note from Chartiers and Soaring Eagle to PNC (“Original PNC Note”).
The Original PNC Note was secured by an Amended and Restated Open-End Mortgage and Security Agreement from Chartiers to
PNC dated February 7, 2006 (“Original PNC Mortgage”) with respect to the Real Property. The Original PNC Note was further
secured by an Assignment of Rents and Leases from Chartiers to PNC dated February 7, 2006. 

The Industrial Development Project
The PEIDC, in order to facilitate certain business and financial transactions, acquired legal title to the subject Real Property

upon which PEIDC established an Industrial Development Project, as defined in The Pennsylvania Industrial Development Act,
as amended, (“Project”). The Project was owned by Chartiers (as “Beneficial Owner”), pursuant to a Deed dated as of May 18,
2006 between the PEIDC and the Beneficial Owner. The Project was leased, occupied and controlled by RH Kuhn (as “Industrial
Occupant”), pursuant to a Lease Agreement, dated as of June 1, 2005, as amended on May 18, 2006, between the Beneficial Owner
and the Industrial Occupant.

The PIDA Loan
On May 18, 2006, PIDA provided a loan to Chartiers, R.H. Kuhn and the PEIDC in the amount of $2,250,000.00 (“PIDA Loan”),

as evidenced by a note from the PEIDC, Chartiers and RH Kuhn to PIDA (“PIDA Note”). The PIDA Note is secured by an Open-
End Mortgage dated May 18, 2006 from the PEIDC to PIDA on the Real Property (“PIDA Mortgage”), which was assumed by
Chartiers pursuant to an Assumption and Indemnity Agreement between the PEIDC and Chartiers dated May 18, 2006. 

The URA Loan
On May 18, 2006, the URA provided a loan to Chartiers and RH Kuhn in the amount of $1,200,000.00 (“URA Loan”), pursuant

to the terms of a Loan Agreement dated May 18, 2006 (“URA Loan Agreement”), as evidenced by a note from Chartiers and RH
Kuhn to the URA (“URA Note”). The URA Note is secured by a Pittsburgh Development Fund Open-End Mortgage and Security
Agreement dated May 18, 2006 from Chartiers to the URA on the Real Property (“URA Mortgage”). The URA Note is further
secured by an Assignment of Leases and Rents dated May 18, 2006 from Chartiers to the URA on the Real Property. The URA Note
is further secured by a Pittsburgh Development Fund Security Agreement dated May 18, 2006 from RH Kuhn to the URA (“URA
Security Agreement”).

The Authority Loan
On May 18, 2006, Redevelopment Authority of Allegheny County (“Authority”) provided a loan to Chartiers and RH Kuhn in the

amount of $205,500.00 (“Authority Loan”), as evidenced by a note from Chartiers and RH Kuhn to the Authority (“Authority Note”).
The Authority Note is secured by an Open-End Mortgage and Security Agreement dated May 18, 2006 from Chartiers and RH Kuhn
to the Authority on the Real Property (“Authority Mortgage”). The Authority Note is further secured by an Assignment of Leases
and Rents dated May 18, 2006 from Chartiers to the Authority on the Real Estate. The Authority Note is further secured by a
Security Agreement dated May 18, 2006 from Chartiers and RH Kuhn to the Authority (“Authority Security Agreement”).



page 508 volume 159  no.  26

The Credit Agreement
On September 10, 2007, PNC and Citizens Bank (“Citizens”) entered into a $10,000,000.00 Revolving Credit Facility,

$7,000,000.00 Term Loan Facility and $5,900,000.00 Term Loan Facility Credit Agreement (“Credit Agreement”) with the
Companies. Pursuant to the Credit Agreement, a $7,000,000 Term Loan 1 was made to Chartiers and Soaring Eagle on
September 10, 2007 (“Term Loan 1”), which is evidenced by a $4,200,000.00 Term Note 1 from Chartiers and Soaring Eagle to
PNC (“PNC Term Note 1”) and a $2,800,000.00 Term Note 1 from Chartiers and Soaring Eagle to Citizens (“Citizens Term Note
1”). Pursuant to the Credit Agreement, a $5,900,000.00 Term Loan 2 was made to RH Kuhn on September 10, 2007 (“Term Loan
2”), which is evidenced by a $3,500,000.00 Term Note 2 from RH Kuhn to PNC (“PNC Term Note 2”) and a $2,360,000.00 Term
Note 2 from RH Kuhn to Citizens (“Citizens Term Note 2”). Pursuant to the Credit Agreement, a $10,000,000.00 Revolving
Credit Facility was made to RH Kuhn, HS Holdings, LLP and HS East, LLP on September 10, 2007 (“Revolver Loan”), which is
evidenced by a $6,000,000.00 Revolving Credit Note from RH Kuhn, HS Holdings, LLP and HS East, LLP to PNC (“PNC
Revolver”) and a $4,000,000.00 Revolving Credit Note from RH Kuhn, HS Holdings, LLP and HS East, LLP to Citizens
(“Citizens Revolver”).

Term Loan 1, Term Loan 2 and the Revolver Loan are secured by an Open-End Mortgage and Security Agreement executed
September 4, 2007 and effective as of September 10, 2007 from Chartiers to PNC on the Real Property (“PNC Mortgage”). Term
Loan 1, Term Loan 2 and the Revolver Loan are further secured by an Assignment of Rents and Leases executed September 4,
2007 and effective as of September 10, 2007 from Chartiers to PNC on the Real Property (“PNC Assignment”). Term Loan 1, Term
Loan 2 and the Revolver Loan are further secured by a Security Agreement dated September 10, 2007 from the Loan Parties, as
defined in the Credit Agreement, to PNC (“PNC Security Agreement”). Term Loan 1, Term Loan 2 and the Revolver Loan refi-
nanced the Original Loan and the Other Original Bank Indebtedness in full such that the Original Loan and the Other Original Bank
Indebtedness were terminated and all liens of the Original Bank Loan Documents released and/or satisfied.

The Swap Documents
Chartiers and Soaring Eagle, as Obligors, entered into an ISDA [International Swaps and Derivatives Association] Master

Agreement with PNC and a related Schedule dated February 7, 2006 (“Swap Agreement”), as supplemented by a Confirmation
Letter dated February 8, 2006 (“Confirmation Letter”) (collectively “Swap Documents”). The Swap Documents created an inter-
est rate swap, which was not a loan of new money. The swap was an exchange of interest payments with no principal debt owed to
either party to the swap. According to the Swap Documents, PNC was entitled to recover an “Early Termination Amount” upon an
occurrence of an Event of Default by the Obligors. As is common in such a derivative transaction, the swap was never terminated
with the September 10, 2007 PNC refinancing. The swap continued in effect until Chartiers and Soaring Eagle committed payment
defaults in November of 2010. When the swap was terminated early on November 24, 2010, Chartiers and Soaring Eagle were “out
of the money” due to fluctuating interest rates and had an obligation to pay a swap termination fee of $1,117,000.00 to PNC. 

The Amended Intercreditor Agreement
On September 10, 2007, the creditors holding secured liens on the Real Property and certain business assets of the Companies

entered into the Amended Intercreditor Agreement to address lien priority and other rights. The Amended Intercreditor
Agreement distinguishes the obligations of the Companies to PNC between the “Superior Indebtedness” and “Subordinated
Indebtedness” of PNC.

The term “Superior Indebtedness” is defined in the Amended Intercreditor Agreement as follows:

The lien of the Agent Mortgage to the extent that it secures all of the principal indebtedness under the Term Notes 1
together with all accrued and unpaid interest, late charges, protective advances, fees and costs, including but not lim-
ited to attorneys’ fees and costs and costs in connection with the enforcement or collection of such indebtedness or the
preservation of the Agent’s collateral or first lien position, due and owing from Beneficial Owner and/or Soaring Eagle
to the Agent or any Bank under the terms of the Term Notes 1 and any other Agent Loan Document (hereinafter,
collectively referred to as the “Superior Indebtedness”)

Amended Intercreditor Agreement, Section 2(a) at p. 7.
The term “Subordinated Indebtedness” is defined in the Amended Intercreditor Agreement as follows:

The lien of the Agent Mortgage to the extent it secures (i) the Other Agent Indebtedness; or (ii) any Subsequent
Advances (as defined below) (hereinafter, such excess and Subsequent Advances nay be referred to, collectively, as
the “Subordinated Indebtedness”)

Amended Intercreditor Agreement, Section 2(b) at p. 8.
The Amended Intercreditor Agreement controls the allocation and disposition of the payments and proceeds of the sale of the

Real Property. The Amended Intercreditor Agreement also establishes the lien priorities with respect to the Real Property. The
PNC Mortgage is first in lien priority to the Superior Indebtedness. The PIDA Mortgage is second in lien priority. The URA
Mortgage and the Authority Mortgage share pro rata the third lien priority. The Subordinated Indebtedness of PNC is fourth in lien
priority.

The Amended Intercreditor Agreement also controls the allocation and disposition of the payments and proceeds of the sale of
certain personal property business assets of the Companies that are commonly referenced in the PNC Security Agreement, URA
Security Agreement and Authority Security (collectively “Collateral”). The Amended Intercreditor Agreement establishes the lien
priorities with respect to the Collateral identified therein. The PNC Security Agreement is first in lien priority with respect to the
Collateral. The URA Security Agreement and Authority Security Agreement share pro rata second lien priority with respect to the
Collateral.

The Forbearance Agreements
The Companies and PNC entered into a Forbearance Agreement dated August 29, 2008 (“Initial Forbearance Agreement”) to

address certain defaults as described therein (“Initial Defaults”), which was amended by a First Amendment to Forbearance
Agreement dated November 24, 2008 and a Second Amendment to Forbearance Agreement dated June 29, 2009. 

PNC’s Proposed Calculation of Superior Indebtedness
As of May 12, 2011, PNC calculated the following to be its Superior Indebtedness:
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Principal balance under Term Notes 1: $5,522,222.18

Interest due under Term Notes 1: $340,368.86

SWAP Termination Charges $1,117,000.00

Legal Fees: $828,333.31*

Forbearance Fee: $50,000.00

TOTAL: $7,857,924.35

*This amount is the total 15% attorney’s commission contained in the confessed judgments attributable to Term Notes
1. The amount of the 15% attorney’s commission attributable to Term Notes 1, Term Notes 2 and the Revolving Notes
is actually $2,459,010.00. Actual legal fees and costs of PNC from November 1, 2010 to May 1, 2011 were $222,543.88.

See PNC’s Response to the Disposition Motion at p. 4 and attached Affidavit.

III. ISSUES PRESENTED:
The four issues presented to this Court by the Government Lenders in their Brief in Support of Disposition Motion are the

following:

(1) Is the Swap Breakage Fee (hereinafter “Swap Early Termination Amount”) part of PNC’s Superior Indebtedness
or Subordinated Indebtedness?

(2) Does the Amended Intercreditor Agreement authorize PNC to apply the proceeds from the sale of the Collateral
to the Subordinated Indebtedness?

(3) Are PNC’s attorney fees and forbearance fees reasonable and properly included as part of the Superior
Indebtedness?

(4) Does PNC’s breach of the Notice of Default requirements of the Amended Intercreditor Agreement and subse-
quent actions to drastically pay down the Subordinated Indebtedness without notice to Government Lenders provide
a basis to invalidate the subordination of the Government Lenders’ interests?

Brief in Support of Disposition Motion at p. 4.

IV. ANALYSIS:

(1)(a) The Swap Early Termination Amount of $1,117,000.00 is not part of PNC’s Superior Indebtedness.

This Court does not accept PNC’s position that the Swap Early Termination Amount must be determined to be part of the
Superior Indebtedness. PNC’s position is contradicted by the fact that a swap is not a loan, which PNC has already conceded in its
Response to the Disposition Motion. See PNC’s Response to Disposition Motion at pp. 15-16 citing article attached thereto, Interest
Rate Hedging Products, American Loan Institute, SR048 ALI-ABA 623 (2010): “Furthermore, since the swap is separate from the
loan, it does not necessarily have to be terminated when the loan is repaid.” at p. 3. (emphasis added). The definition of PNC’s
Superior Indebtedness in Section 2(a) of the Amended Intercreditor Agreement includes “fees and costs . . . in connection with the
enforcement or collection” of amounts owing to PNC “under the terms of the Term Notes 1 and any other Agent Loan Document.”
(emphasis added). The Swap Early Termination Amount cannot be reasonably considered to be part of the Superior Indebtedness
because a “Swap Document” is not a “Loan Document” as that term is used in the definition of Superior Indebtedness. Moreover,
PNC’s own notice letters regarding the early termination of the Swap Agreement clearly identify the Swap Agreement and corre-
sponding Confirmation Letter as “Swap Documents,” not as “Loan Documents.” See PNC’s Response to Disposition Motion,
Exhibits G and H. Since the Swap Documents are separate and disconnected from any Loan Document, we determine that the
Swap Early Termination Amount shall not be categorized as part of PNC’s Superior Indebtedness.

(1)(b) The Swap Early Termination Amount of $1,117,000.00 is part of PNC’s Subordinated Indebtedness.

We determine that the Swap Early Termination Amount is part of PNC’s Subordinated Indebtedness as that term is defined in
the Amended Intercreditor Agreement. As previously stated, Section 2(b) of the Amended Intercreditor Agreement defines
“Subordinated Indebtedness” to include “(i) the Other Agent Indebtedness; or (ii) any Subsequent Advances.” The “Other Agent
Indebtedness” is defined on p. 6 of the Amended Intercreditor Agreement as “certain other Obligations (as defined in the Credit
Agreement) of the Loan Parties (as defined in the Credit Agreement).” Those “certain other Obligations” are specifically identi-
fied in the second sentence of the Credit Agreement’s definition of “Obligations” on p. 19, which expressly states, “Obligations shall
include the liabilities to any Bank under any Bank-Provided Hedge or Purchasing Card Obligation but shall not include the liabil-
ities to other Persons under any other Hedge Agreement.” Since payment of the Swap Early Termination Amount is an obligation
to PNC under the Bank-Provided Hedge Swap Agreement, we determine that the Swap Early Termination Amount shall be cate-
gorized as part of PNC’s Subordinated Indebtedness.

(2) The Amended Intercreditor Agreement authorizes PNC to apply the proceeds from the sale of the Collateral to
the Subordinated Indebtedness.

We determine that Section 4(c) of the Amended Intercreditor Agreement authorizes PNC, as first lien holder on all per-
sonal property, to apply the proceeds from the sale of the Collateral to its Subordinated Indebtedness. Section 4(c) of the
Amended Intercreditor Agreement provides that upon an event of default, PNC may liquidate the “Other Agent Collateral”
and apply the proceeds to its Superior or Subordinate Indebtedness at its discretion. Section 6(b) of the Amended
Intercreditor Agreement provides that the rights of PNC in its collateral are without limit unless expressed therein as fol-
lows: “this Agreement shall not limit any rights, privileges or immunities of the Agent . . . in and to such collateral . . . except
as expressly set forth herein.”

The Government Lenders reliance on Section 4(a) of the Amended Intercreditor Agreement is misplaced because that provi-
sion only provides that payments received by PNC from Chartiers, as the Beneficial Owner of the Real Property, must be applied
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to the Superior Indebtedness following an event of default. Chartiers, as a real estate holding company, owned only the warehouse
Real Property. Payments from Chartiers do not involve personal property because Chartiers owned no personal property. RH
Kuhn, as the Industrial Occupant, owned all of the personal property, including the furniture and equipment. 

Further, a “marshalling” of the personal property collateral (i.e. requiring a senior lienholder to resort first to a fund or other
security in a manner that will not defeat the interests of a junior lienholder) is expressly prohibited under Section 6(b) of the
Amended Intercreditor Agreement which, “waives any right or claim that the Agent or any Bank exercise or conduct a marshalling
of the assets of the Beneficial Owner or the Industrial Occupant or any other party to pay the Term Notes 1 or the Other Agent
Indebtedness.”

(3)(a) PNC’s claimed attorney fees of $828,333.31 are not reasonable and not properly included as part of the
Superior Indebtedness.

The case cited by PNC, Federal Land Bank of Baltimore v. Heiser and American Bank & Trust Co. of Pa., 36 Pa. D & C 3d 115
(Pa. Comm. Pl. 1985), to support its claim that the Government Lenders have no standing to challenge the attorneys’ commission
of 15% is distinguishable. In Heiser, the Cumberland County Court of Common Pleas relied on the Pennsylvania Supreme Court of
Zug v. Searight, 150 Pa. 506 (1892) as follows: “In Zug v. Searight, 150 Pa. 506 (1892), the Pennsylvania Supreme Court held that a
subsequent judgment creditor has no standing to raise the issue of attorney’s fees awarded to a creditor after a Sheriff ’s sale unless
it can be shown that fraud or collusion was present.” (emphasis added). Heiser, 36 Pa. D & C 3d at 120-21. Here, however, there
has been no Sheriff ’s sale. Rather, the Receiver has negotiated and sold the Company Assets, on behalf of Chartiers, to third par-
ties pursuant to the Receivership Order, which explicitly states that the Receiver is appointed “for the purpose of selling some or
all of the Company Assets ... for the benefit and protection of Defendants’ creditors.”

Under the circumstances involving the sale of the Company Assets by a Receiver for the benefit and protection of all of
Defendants’ creditors, it is reasonable for the Court to exercise its equitable powers by reducing the amount of attorney fees and
costs that PNC has requested to be part of its Superior Indebtedness.

PNC has calculated its Superior Indebtedness to include Legal Fees in the amount of $828,333.31 by using the total 15% attor-
ney’s commission contained in so-called “confessed judgments” attributable Term Notes 1. However, even if PNC had obtained a
recorded confessed judgment, instead of consenting to the sale of the Company Assets by the Receiver, the Court may still exer-
cise its equitable powers to reduce a fixed percentage attorney fee commission that is unreasonable under the circumstances. PNC
Bank v. Bolus, 655 A.2d 997 (Pa. Super. 1995). In PNC Bank, the bank obtained a confessed judgment and applied a fixed percent-
age attorney fee commission of 10% as provided for in the promissory note to a principal balance due of $706,477.74. Id. at 998-
1000. On appeal, the Superior Court of Pennsylvania, in PNC Bank, approved the trial court’s reduction of the attorney’s fee charge
of more than $70,000.00 to nearly $10,000.00. Id. Although the Superior Court, in PNC Bank, decided to strike off the confessed
judgment in its entirety, it expressly “encourage[d] trial courts to monitor the amounts charged in such circumstances, and to
reduce clearly excessive fees.” Id. at 1000. Here, PNC’s use of a fixed 15% attorney commission to calculate the amount of attor-
ney fees and costs to be included in its Superior Indebtedness is clearly excessive.

Further, PNC admittedly did not notify the Government Lenders of the Companies’ events of default until November 2010 in
violation of its notice obligations under the terms of the Amended Intercreditor Agreement. See PNC’s Response to Disposition
Motion at pp. 10-11. Considering this fact, we determine that the Superior Indebtedness shall properly include PNC’s actual attor-
ney fees and costs incurred from November 1, 2010 (notice of events of default) to July 7, 2011 (closing the sale of the Real
Property) in connection with the enforcement or collection of amounts owing to PNC under the terms of the Term Notes 1 and any
other Agent Loan Document. As previously noted, according to PNC, its actual attorney fees and costs from November 1, 2010 to
May 1, 2011 in this matter were $222,543.88.

(3)(b) PNC’s claimed forbearance fees are reasonable and properly included as part of the Superior Indebtedness.

The lengthy forbearance agreements agreed upon by the Companies entitles PNC to collect forbearance fees upon default
under any Agent Loan Document. Again, since the definition of Superior Indebtedness in the Amended Intercreditor Agreement
includes fees and costs in connection with the enforcement or collection of amounts owing to PNC under the terms of the Term
Notes 1 and any other Agent Loan Document, it follows that PNC’s forbearance fees shall be included as part of the Superior
Indebtedness.

Furthermore, the debt of PNC and the Government Lenders were both amortized and paid down after the Events of Default. As
a result, the Government Lenders also benefited from the lengthy forbearance agreements. We determine that the Forbearance
Fees are reasonable and properly included as part of the Superior Indebtedness.

(4) PNC’s breach of the Notice of Default requirements of the Amended Intercreditor Agreement and subsequent
actions to drastically pay down the Subordinated Indebtedness without notice to Government Lenders does not
provide a basis to invalidate the subordination of the Government Lenders’ interests.

The Court has been provided no basis to nullify the Amended Intercreditor Agreement or invalidate the subordination of the
Government Lenders’ interests as a result of PNC’s breach of the agreement’s Notice of Default requirements. Our own research
reveals sparse law on this specific issue. However, it is clearly the law of Pennsylvania that a court may refuse to nullify an inter-
creditor agreement as requested by junior lien holders despite allegations of fraud. Landau v. Western Pennsylvania National
Bank, 282 A.2d 335, 340-41 (Pa. 1971).

Accordingly, we conduct our own analysis of this issue. Although PNC admittedly did not notify the Government Lenders of
Obligors’ events of defaults until November 2010, the Amended Intercreditor Agreement does not specifically provide that failure
to provide notice of default shall invalidate the entire subordination of the Government Lenders’ interests. Furthermore, the pur-
pose of the notice rights for the Government Lenders was to give them an opportunity to cure the Obligors’ defaults. Here, since
all of the events of defaults that took place prior to November of 2010 were historical and the Government Lenders could not iden-
tify or articulate a realistic cure, we determine that there exists no tangible basis to completely invalidate the subordination of the
Government Lenders’ interests.

V. CONCLUSION:
For the above stated reasons, the Court determines the Superior Indebtedness of PNC as of May 12, 2011 to be:
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Principal balance under Term Notes 1: $5,522,222.18

Interest due under Term Notes 1: $340,368.86

Swap Early Termination Amount $0.00

Legal Fees: $222,543.88*

Forbearance Fee: $50,000.00

TOTAL: $6,135,134.92

* This amount reflects the actual attorney fees and costs of PNC from November 1, 2010 to May 1, 2011 are
$222,543.88, which shall be adjusted to reflect PNC’s actual attorney fees and costs to July 7, 2011.

This determination is in accordance with the law and provisions of the Receivership Order and Amended Intercreditor
Agreement. An appropriate Order of Court follows.

BY THE COURT:
/s/Ward, J.

Dated: August 16, 2011.
ORDER OF COURT

AND NOW, this 16th day of August, 2011, in accordance with the Stipulation and Consent Order Governing Sale of Real Property
and upon consideration of the Motion to Determine Distribution of Sale Proceeds Pursuant to Intercreditor Agreement
(“Disposition Motion”), the entire record in this matter, the consent of the parties that the Disposition Motion is ripe for adjudica-
tion without the need for formal discovery or an evidentiary hearing, and following oral argument thereon, it is hereby ORDERED,
ADJUDGED and DECREED that the Disposition Motion is hereby GRANTED in part and DENIED in part as follows:

(1) The Disposition Motion is GRANTED in part as follows:
(a) The Swap Early Termination Amount is determined to be not part of PNC’s Superior Indebtedness as that term is

defined in the Amended Intercreditor Agreement. The Swap Early Termination Amount is determined to be part of the PNC’s
Subordinated Indebtedness as that term is defined in the Amended Intercreditor Agreement.

(b) The amount of PNC’s Legal Fees to be included as part of PNC’s Superior Indebtedness is determined to be the actual
attorney fees and costs incurred by PNC from November 1, 2010 to July 7, 2011 in connection with the enforcement or collection of
amounts owing to PNC under the terms of the Term Notes 1 and any other Agent Loan Document. The Government Lenders shall
be entitled to an accounting of such attorney fees and costs upon request.

(2) The Disposition Motion is DENIED in part with all remaining requests for relief in the Disposition Motion being hereby
denied.

(3) This Order of Court shall constitute the final order on the Disposition Motion directing the payment of the Disputed
Proceeds in accordance herewith.

BY THE COURT:
/s/Ward, J.

Keystone Consultants, Inc. v.
Allegheny Natural Resources, Inc.

Contract—Settlement—Express Authority—Repudiation

No. GD 08-010772. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—September 7, 2011.

OPINION
Defendant Allegheny Natural Resources, Inc. (“Allegheny” hereinafter) has appealed to the Superior Court of Pennsylvania from

my determination that it entered into a settlement agreement with Plaintiff Keystone Consultants, Inc. (“Keystone” hereinafter).
This Opinion provides my reasons for this determination as is required by Pennsylvania Rule of Appellate Procedure No. 1925(a).

Allegheny is in the business of oil and gas exploration, and Keystone orally agreed to provide Allegheny land title research serv-
ices and to secure gas leases for Allegheny. Keystone performed this work between March and July of 2006 and submitted invoices
to Allegheny. Allegheny did not pay seven of Keystone’s invoices that total $42,020. Keystone met with Allegheny’s President and
discussed why the invoices were outstanding. In January of 2007, with Allegheny having made no payment, Keystone’s attorney sent
Allegheny’s President a certified U.S. mail letter that demanded prompt payment of the $42,020.

In April of 2007, Allegheny’s attorney responded with a letter to Keystone’s attorney stating “…my client has authorized the
offer of $25,000 to settle your client’s claim.” Approximately one week later, Allegheny’s attorney sent Keystone’s attorney a two
page agreement for settlement, that included payment to Keystone of $25,000. Keystone’s attorney, approximately three weeks
later, returned the agreement with the signature of Keystone’s President. However, Keystone deleted from the agreement a provi-
sion that required Keystone to give Allegheny “the documents generated by Keystone’s research on the National Fuel Leases.”
Four days later, Allegheny’s attorney sent Keystone’s attorney a letter stating that his client had been notified of the deletion and
insists that the provision for giving Allegheny the National Fuel leases be included. Allegheny’s attorney wrote that he was enclosing
“another original Agreement for your use.”

Keystone’s President then signed this Agreement with the provision for giving Allegheny the National Fuel Leases included and
returned it about two weeks later, on May 30, 2007. Notwithstanding the fact that Allegheny’s attorney drafted the settlement agree-
ment that Keystone signed, Allegheny did not execute it or pay Keystone $25,000. Allegheny also did not respond to Keystone’s
subsequent inquiries concerning the settlement agreement, and Keystone then initiated the subject litigation.

Keystone’s Complaint contained one Count for Enforcement of the $25,000 Settlement Agreement and a Second Count for
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Breach of the $42,020 Contract, effective only in the alternative that the Count for Enforcement of the Settlement Agreement were
denied. After conducting discovery, Keystone filed a Motion for Summary Judgment relative to the Count for Enforcement of the
Settlement Agreement. It is my Order that granted Keystone’s Motion for Summary Judgment for $25,000 plus interest that
Allegheny appealed to the Superior Court. Allegheny thereafter timely filed a Statement of Errors Complained of on Appeal
(“Statement of Errors” hereinafter). This Opinion will next address each of Allegheny’s complaints, albeit in a different sequence
then they appear in the Statement of Errors.

Allegheny argues I made an error in determining there was a settlement agreement because Allegheny never signed the agree-
ment. See Statement of Errors, ¶ Nos. 3 and 12. Pennsylvania law, however, does not require Allegheny’s signature for there to be
a valid, enforceable agreement. “As a general rule, signatures are not required unless such signing is expressly required by law or
by the intent of the parties.” Shovel Transfer and Storage, Inc. v. Pennsylvania Liquor Control Board, 559 Pa. 56,63 739 A.2d 133,
136 (1999), citing L.B. Foster Co. v. Tri-W Construction Co., 409 Pa. 318, 186 A.2d 18, 19 (1962) and Pennsylvania Law Encyclopedia,
Contracts §29. Allegheny does not contend signatures are expressly required by law, but instead contends that a provision in the
agreement requires it to be signed by both parties. See Statement of Errors, ¶ No. 12. The provision, however, simply states that
the “[a]greement shall be executed in two (2) counterpart originals with each party retaining a duplicate original.” Id. This language
just means there are plans for two original signed agreements, one to be kept by each party. This language falls far short of saying
the Agreement is nullified if both parties do not sign it. Examples of provisions that have been found to require signatures are “this
document does not become a contract until approved by an officer of Franklin Interiors” (Franklin Interiors v. Wall of Fame
Management Co., 510 Pa. 597, 511 A.2d 761 at 762 (1986)) and the agreement is not “deemed accepted until it [is] signed by an
authorized officer or manager…”. (Commerce Bank/Pennsylvania v. First Union National Bank, 2006 PA Super 305, 911 A.2d 133,
145 citing Info Comp, Inc. v. Electric Prods., 109 F.3d 902 (3rd Cir. Pa. 1997)). Hence, there was no error in my determination that
the settlement agreement was enforceable without Allegheny’s signature.

Allegheny also argues I made an error in determining there was a settlement agreement because the settlement negotiations
and correspondence “were authorized and exchanged by Keystone and [Allegheny] counsel.” Statement of Errors, ¶ No. 4. In
other words, Allegheny argues the settlement negotiations and correspondence had to be exchanged directly between the parties,
not their counsel, for there to be a valid settlement agreement. However, the law in Pennsylvania is that counsel binds a client to
a settlement agreement if there is express authority from the client. Reutzel v. Douglas, 582 Pa. 149 at 154, 870 A.2d 787 at 789-
790 (2005). There is extensive, undisputed evidence of Allegheny’s express authority to its attorney to settle Keystone’s claim.
Examples of this express authority are the April 12, 2007 letter from Allegheny’s counsel that begins, “[p]lease be advised that
my client has authorized the offer of $25,000.00 to settle your client’s claim….” and the May 15, 2007 letter from Allegheny’s coun-
sel that states, “I notified my client of the change [and my] client is [sic] not agreed and insists that the deleted [provision] be
returned as an integral part of the Settlement Agreement.” As a result of this undisputed, abundant documentation that
Allegheny’s counsel had express authority to settle, it was not error for me to find Allegheny was bound to the agreement made
by its attorney.

Even without this undisputed evidence of express authority, if Allegheny believed its attorney exceeded his authority, it was
obligated to promptly repudiate its attorney’s settlement offers or have them ratified as Allegheny’s own acts. Piluso v. Cohen, 2000
PA Super 335, 764 A.2d 549 at 550 (citing Yarnall v. Yorkshire Worsted Mills, 370 Pa. 93 at 96, 87 A.2d 192 at 193 (1952)). In fact, a
copy of each letter sent by Allegheny’s attorney to Keystone’s attorney also was sent to Allegheny’s President, H. James Adams.
Hence, Allegheny knew of its attorney’s settlement offers as they were made on April 12, 2007, April 20, 2007 and May 15, 2007.
Allegheny made no attempt to deny the settlement until April 13, 2009 when it filed an Answer in the instant litigation. Having
failed to promptly repudiate its attorney’s offers, Allegheny was therefore bound to them.

Allegheny additionally argues that, because the letters between counsel and the settlement agreement were inadmissible offers
to compromise, I erred by considering them. See Statement of Errors, ¶ Nos. 8, 9 and 13. Allegheny premises this argument exclu-
sively on Pennsylvania Rule of Evidence No. 408(a)’s prohibition against the admission into evidence of the offer or acceptance of
“a valuable consideration in compromising” a claim. The purpose of this Rule is to give parties in a dispute the ability to freely
communicate settlement proposals without having to fear that, if they did not resolve the dispute, an adversary could later use the
proposals to prove liability. For example, if a party alleged to have caused a personal injury makes a $5,000 settlement offer that
is not accepted, the opposing party cannot put the settlement offer into evidence to prove negligence at trial. If this Rule also
prohibited communications to prove that a settlement agreement was actually reached, no party to any settlement would ever be
bound since the settlement could never be proved.

42 Pa. C.S. §6141, while also prohibiting the use of settlements at trial as “an admission of liability by the person making the
payment,” permits their use at trial “in an action in which final settlement and release has been pleaded as a complete defense….”
While neither Rule 408 nor §6141 carve out an exception for a Plaintiff offering settlement communications and the settlement
agreement for the purpose of proving the agreement’s existence, cases dating from the early nineteenth century clearly point out
this exception. See, Slocum v. Perkins, 3 Serg. & Rawle 295, 297 (Pa. 1817) (evidence of defendant’s offer to compromise prohibited
“unless that offer be accepted by his adversary….”) and Duff v. Vogt, 89 Pa. Super. 412, 415 (1926) (defendant’s offer of compromise,
“not accepted,” cannot be used at trial).

Since it is inconsistent with the purpose of Rule 408(a) and long established case law supports my ruling, I made no error by
considering the letters between counsel and the settlement agreement.

Allegheny also argues that “[t]he Court, in error, has ignored the fact that the only evidence Keystone claims to have to prove
the existence of an alleged settlement agreement are five (5) items of correspondence and two (2) documents exchanged by and
between the parties’ attorneys dated from January 29, 2007 to June 28, 2007.” Statement of Errors, ¶ No. 6. I interpret this
language as an argument that there was insufficient evidence of a settlement agreement.

….Settlement agreements are enforced according to principles of contract law. Pulcinello v. Consolidated Rail Corp.,
784 A.2 122, 124 (Pa. Super. 2001), appeal denied, 568 Pa. 703, 796 A.2d 984 (2002). “There is an offer (the settlement
figure), acceptance, and consideration (in exchange for the plaintiff terminating his lawsuit, the defendant will pay
the plaintiff the agreed upon sum).” Muhammad v. Strassburger, McKenna, Messer, Shilobod and Gutnick, 526 Pa. 541,
547 587 A.2d 1346, 1349, cert. denied, 502 U.S. 867, 112 S. Ct. 196, 116 L. Ed.2d 156 (1991).

Mastroni-Mucker v. Allstate Insurance Company, 2009 PA Super 101, 976 A.2d 510, 518. Clearly, the five items of correspondence
between Allegheny and Keystone and the settlement agreement contain an offer, acceptance and consideration. The April 12, 2007
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letter from counsel for Allegheny contains the offer to settle for $25,000, the May 30, 2007 letter from counsel for Keystone is the
acceptance1 and consideration per the settlement agreement is Allegheny releasing its claim in exchange for Keystone paying it
$25,000. Accordingly, there was no error by me in finding an enforceable settlement agreement from the five items of correspon-
dence and the settlement agreement.

Allegheny also claims I made an error by ignoring “an Affidavit from [Allegheny’s] President that [Allegheny] did not get what
Allegheny bargained for from Keystone to-wit, a promised number of Gas Leases in Jefferson County, Pennsylvania.” Statement of
Errors, ¶ No. 7. I did, in fact, ignore the Affidavit. But, rather than being an error, ignoring the Affidavit is required by Pennsylvania
law. To consider whether Keystone provided the promised number of Gas Leases to Allegheny would require me to re-evaluate the
settlement agreement. “If courts were called on to re-evaluate settlement agreements, the judicial policies favoring settlements would
be deemed useless.” Mastroni-Mucker v. Allstate Insurance Company, 2009 PA Super 101, 976 A.2d 510, 518, citing Greentree Cinemas
Inc. v. Hakim, 289 Pa. Super. 39, 432 A.2d 1039, 1041 (1981). Therefore, it was not an error for me to ignore Allegheny’s Affidavit.

Allegheny additionally argues I erroneously considered cases such as Mastroni-Mucker, supra that involve settlement negotiations
that occurred during court proceedings. See Statement of Errors, ¶ Nos. 14 and 15. In essence, Allegheny contends that the holdings
in Mastroni-Mucker, supra., Shovel Transfer and Storage, Inc., supra., and other appellate decisions concerning the formation of
settlement agreements are limited to court settings. There is no merit to such an interpretation of these cases. The principles of
law enunciated in these cases also apply to disputes that are settled before litigation has to be initiated. In addition to the princi-
ples quoted above, other law on the formation of settlement agreements mentioned in these decisions includes the rules that oral
agreements to settle are enforceable without a writing, a court must enforce the terms of a settlement agreement containing all of
the requisites for a valid contract and once an offeree exercises the power to create a contract by accepting an offer, revocation is
ineffective. See Step Plan Services, Inc. v. Koresko, 12 A.3d 401 at 409 (Pa. Super. 2010) and Mastroni-Mucker, supra at 518. The
authority for the final rule on the offeree’s acceptance terminating the offeror’s ability to revoke is Sections 36 and 42 of the
Restatement (Second) of Contracts, which do not ever mention court proceedings. Limiting the use of the principles of law
described above to court proceedings also violates Pennsylvania’s established policy in favor of parties settling their legal disputes.
See Step Plan Services, Inc. at 408-409. Therefore, these cases apply to pre-litigation settlements and I did not make an error by
considering them.

Allegheny also argues that I erroneously relied upon Mazzella v. Koken, 559 Pa. 216, 739 A.2d 531 (1999), since in that case the
Pennsylvania Supreme Court decided the parties did not reach a settlement agreement. See Statement of Errors, ¶ No. 16. Although
I relied upon Mazzella v. Koken, there is no merit to Allegheny’s claim that this constitutes error. I relied upon Mazzella v. Koken
for the important principles of law that the Pennsylvania Supreme Court set forth, including the requirement that there be a meet-
ing of the minds of the parties before there is a valid settlement agreement. Id., 739 A.2d at 536-537. In fact, the reason there was
no settlement agreement reached in Mazzella v. Koken is that the proposals and counterproposals in that case contained material
changes from the previous proposals that prevented a finding that the parties had come to a meeting of the minds on all essential
terms. While Keystone initially deleted a term from the settlement agreement prepared by Allegheny, it thereafter executed an
unmodified version establishing the meeting of the minds upon all the terms of the agreement. Because the parties in Mazzella v.
Koken did not do so, that case is factually dissimilar and a determination that there was a valid settlement agreement in the
subject litigation is appropriate. Hence, I made no error in relying on Mazzella v. Koken.

Allegheny further argues that I made an error by granting Keystone’s Motion for Summary judgment when I had denied a similar
Keystone Motion for Summary Judgment six months earlier. Statement of Errors, ¶ Nos. 17 and 18. While Allegheny correctly states
that I denied a similar motion six months before I granted the motion that is the subject of the appeal, this occurred because
Keystone produced new evidence. In Allegheny’s Brief in response to Keystone’s initial Motion for Summary Judgment, Allegheny
described the events after May 11, 2007 when Keystone returned the settlement agreement with the deleted provision, as follows:

The “Settlement Agreement” returned by Keystone on May 11, 2007 was a counter-offer not acceptable to [Allegheny].
From April 20, 2007 to June 28, 2007, correspondence was exchanged by the parties concerning a compromise. All efforts
to compromise failed and Keystone subsequently filed a writ on June 3, 2008, and later a Complaint on March 24, 2009….

I denied the initial Motion for Summary Judgment because what had occurred between May 15, 2007, when Allegheny renewed
its offer by sending the initial settlement back to Keystone, and May 30, 2007, when Keystone sent that unchanged, signed agree-
ment back, was not quite “clear and free from doubt.” Swords v. Harleysville Ins. Cos., 584 Pa. 382, 883 A.2d 562, 566-567 (2005).
I thought there could have been a communication during this time period that modified the offer.

The new evidence in Keystone’s second Motion for Summary Judgment is discovery responses from Allegheny that admit it “is
not aware of any communications with Keystone after May 15, 2007 and before May [30] 2007.” New evidence permits a trial judge
to grant a previously denied summary judgment motion. Parker v. Freilich, 803 A.2d 738, 745-746 (Pa. Super. 2002). Accordingly,
I did not make an error by granting Keystone’s Motion when I had denied a similar one six months earlier.

The remaining argument made by Allegheny is I erroneously “accepted Plaintiff ’s allegation that the only document exchanged
by the parties in an effort to compromise the parties’ claim….” is the unaltered agreement signed by Keystone. Statement of Errors,
¶ No. 5. The premise that Keystone alleged this agreement was the “only” document exchanged is incorrect as Keystone’s “Brief in
Support of Second Motion for Summary Judgment” references letters and email between counsel that are attached to it. The letters
and email also are of record in Keystone’s Motion to Compel that was filed on June 29, 2009. While the agreement may have been
the only document attached to Keystone’s Second Motion for Summary Judgment, I also considered the letters and email in granti-
ng Keystone’s Motion. Since I considered more than just the agreement, I did not make this error that is claimed by Allegheny.

BY THE COURT:
Hertzberg, J.

1 Allegheny also claims I made errors by finding an oral settlement agreement was reached on November 7, 2006 and the attorneys
entered into a formal settlement on April 20, 2007. Statement of Errors, ¶ Nos. 10 and 11. Since the significance of the date
November 7, 2006 is not clear from the statement of Errors, I will assume it is the date of the meeting between Keystone and
Allegheny’s President. April 20, 2007 is when Allegheny’s attorney initially sent Keystone’s attorney the settlement agreement.
Allegheny’s claims that I determined there was an oral agreement on November 7, 2006 and a formal agreement on April 20, 2007
have no merit since I determined that the settlement agreement was reached on May 30, 2007 when Keystone’s attorney accepted
Allegheny’s offer by returning the original, unchanged, signed settlement agreement.
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Lynn Levitzki v.
Commonwealth of Pennsylvania

Department of Environmental Protection
Summary Judgment—Premature—Mitigation

No. GD 05-28493. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McCarthy, J.—September 14, 2011.

OPINION
In November 2005, plaintiff, Lynn Levitzki, filed a five-count complaint against the Pennsylvania Department of Environmental

Protection (“DEP”) based upon damages in the approximate amount of $89,000.00 that allegedly resulted to personal property held
in storage at the Island Boat Club during the time the marina had been seized by the DEP. The marina had been seized in or around
October 2003 purportedly due to non-compliance by the marina owner with Dam Safety and Encroachment Act-related regulations.
The record disclosed that, in advance of seizing the marina, the DEP had posted a sign directing all parties having personal prop-
erty at the marina to remove that property by October 17, 2003 or risk seizure by the Commonwealth. The record additionally dis-
closed that at that same approximate time, that is, in early September 2003, the DEP mailed notices to all registered boat owners
at the marina, including Levitzki, instructing those owners to remove their boats and personal property within thirty (30) days or
risk seizure by the Commonwealth. In early November 2003, a majority of boat owners having complied with the posted and mailed
notices, the DEP began erecting a fence to prevent further access to the marina.

Levitzki’s complaint averred that subsequent to the seizure of the marina, her “personal property was damaged and destroyed
by several flooding events, looting and vandalism”. Levitzki sought damages under theories of bailment, conversion, negligence,
violation of due process, and unlawful seizure.

Levitzki apparently did not respond to the defendant Commonwealth’s discovery requests and did not comply adequately with
a Court directive to respond to such requests or suffer sanctions. Accordingly, by Order of Court dated December 19, 2008, the
Honorable Stanton Wettick granted defendant’s motion for sanctions, which precluded Levitzki from presenting any evidence or
testimony at trial that had not been produced to the Commonwealth in advance of the date of that order. Approximately two (2)
years later, on December 14, 2010, Levitzki placed the case at issue.

On or about March 7, 2011, defendant filed and served on Levitzki’s counsel a Motion for Summary Judgment. Calendar
Control subsequently posted an order scheduling argument on the motion for June 13, 2011. In the interim three (3)
months between filing and service of the motion and the scheduled argument date, Levitzki did not respond to the pend-
ing Motion for Summary Judgment notwithstanding that any response is generally required within thirty (30) days follow-
ing service.1

On the scheduled date of argument, counsel for presented the Court and opposing counsel with “Plaintiff ’s Reply to Defendant’s
Motion for Summary Judgment”. The Court noted at that time that, although counsel would be permitted to present argument,
plaintiff ’s response was grossly tardy and, for that reason, the case was at risk of dismissal irrespective of the merits of the par-
ties’ arguments on the substance of the motion. Upon hearing argument and reviewing Levitzki’s submission, the Court concluded
that the submission did not satisfactorily explain a delayed response. On that basis alone, judgment should have been granted for
the Commonwealth and against Levitzki.

The Court nonetheless reviewed the entire record before entering judgment. Summary judgment predicated on a failed
response is not favored. Rather, it is preferred that the record be reviewed and that a determination be made as to whether the
moving party has, in fact, demonstrated that a trial is not warranted, a demonstration typically accomplished by setting forth the
results of discovery and, in that manner, dispelling the existence of any genuine factual issue involving the matter on which
judgment is sought.

The purpose served by motions for summary judgment is to avoid continued futile litigation on incontestable aspects of a case
or on the case as a whole. The fact, in itself, that a party fails to respond timely to a motion is not necessarily entirely indicative of
the merits of a respondent’s position, and does not require a grant of summary judgment under Rule 1035.3. Instead, as the 1996
explanatory notes of the Rules Committee indicate, Rule 1035.3 permits entry of judgment for failure to respond to the motion but
does not require it. Of course, inattention by a party confronted with a motion for summary judgment might well be predictive of
a failure to prepare for trial generally and, therefore, a grant of summary judgment against a party who is wholly unresponsive to
a motion achieves the intended purpose of the device of summary judgment: early, economic and final disposition of a position
doomed to failure.

In this case, Levitzki insisted that her position was not doomed to failure, that additional discovery would show the merit of her
case, and that the motion for summary judgment should, therefore, be dismissed as premature. Levitzki further argued that
the Commonwealth failed to demonstrate that the doctrine of sovereign immunity was available to it in this case. This Court
considered and rejected those arguments.2

I. The Motion for Summary Judgment was not Premature.
Pa.R.C.P. No. 1035.2 permits any party to a case to move for summary judgment “after the relevant pleadings are closed, but

within such time as not to unreasonably delay trial”. This matter was placed at issue by praecipe filed on behalf of Levitzki on
December 14, 2010, after the matter had lain dormant, without activity of record, for nearly two years. The most recent prior
activity of record had been Judge Wettick’s preclusionary order of December 19, 2008. By placing the case at issue, Levitzki cer-
tified that the matter could appropriately be placed on the next available trial list. Levitzki’s current contention that the defense
motion for summary judgment should be dismissed as precipitous is at odds with the certification plaintiff placed on the record
six months earlier.

At argument, Levitzki asserted that her complaint adequately set forth a “broad outline of their [sic] claim against the
Defendant” and that augmentation of that outline through discovery would eventually establish an evidentiary record sufficient to
prove plaintiff ’s contentions. On that basis, Levitzki sought additional time in which to conduct discovery:

While the Plaintiffs [sic, passim] have no [sic] conducted extensive discovery as of this date, the Plaintiffs intend to
conduct discovery to secure such evidence to support the claims advanced by them. Where discovery has not closed,
a motion for summary judgment filed by the Defendant must be dismissed as prematurely filed.3
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Levitzki cited Kerns v. Methodist Hospital, 574 A. 2d 1068; 393 Pa. Super. 533 (1990) in support of the contention that the
Commonwealth’s motion for summary judgment should be dismissed as premature. It appears, however, that the Kerns Court
would have disfavored Levitzki’s position. The Superior Court observed in Kerns that an indulgence of extended discovery is
available in instances in which the party that has yet to complete discovery has both exercised due diligence throughout the dis-
covery process to date and can proffer to the Court the particulars of the proof that that party hopes to obtain through continued
discovery:

On the other hand, if an adequate time for discovery has already expired when a continuance is sought, the party oppos-
ing summary judgment must establish both materiality and due diligence with regard to the further discovery sought.
Applying these rules in the instant case, we find no abuse of discretion in the trial court’s denial of a continuance to com-
plete further discovery.

Here, the summary judgment motion was filed November 15, 1988, 3 years, 7 months, and 27 days since the initial
complaint was filed on March 18, 1985. Both discovery requests outstanding at the time summary judgment was grant-
ed were initiated after the summary judgment motion had been filed.

574 A 2d at 1076; 393 Pa. Super., at 545-546

Levitzki merely stated an intention to undertake discovery and did not purport to have discovery requests outstanding on
the date of argument. In that regard, Levitzki is more delinquent than was the plaintiff in Kerns, who had previously prepared
discovery requests and had attached copies of those requests to the response to the motion for summary judgment. Neither the
fact that requests were pending nor the relevance of those pending requests was in dispute. Here, Levitzki provided only an
allusion to the mere possibility that discovery requests might yet be formulated and proof might then be gathered to support
a claim that had languished unattended by any meaningful discovery efforts on plaintiff ’s behalf for more than (5) years but
was now at issue. In this case, the argument made by plaintiff is, in substance, that, because plaintiff had not yet begun dis-
covery, the time for discovery should be extended. That is insufficient to set aside the defense motion for summary judgment
as premature.

Levitzki insisted, however, that, because the discovery period did not close until July 11, 20114 for cases on the September 2011
trial list, adequate opportunity remained available in which to pursue additional discovery in advance of actual trial. Levitzki’s
calculation is incorrect. Local rules provide that discovery is to be completed not less than sixty (60) days before the commence-
ment of the trial term. That is, discovery requests must be propounded in adequate time to allow responses to be served more
than sixty (60) days before scheduled commencement of the trial term. Local Rule 214(5)(b) cautions that any party serving
discovery requests must do so by a date sufficient to permit the responding party the full time allowed for a response by the
Pennsylvania Rules of Civil Procedure. Generally the time allowed for a response to discovery requests is thirty (30) days.5 At
the time that Levitzki’s counsel arrived for argument on June 13, 2011 and served a reply indicating that “Plaintiffs intend to
conduct discovery”, the deadline to initiate further discovery had expired. Levitzki’s request that the Commonwealth’s motion
for summary judgment should be set aside in order that Levitzki might begin discovery invited the collateral, unacceptable
consequence of a postponement of the scheduled trial.

It is important to note that Levitzki had had three (3) months in which to assemble evidence specifically responsive to the
Commonwealth’s motion and, of course, had had a number of years before that to develop her case generally. The Court is mind-
ful of the fact that, in the context of a summary judgment proceeding, denying a request for additional or extended discovery may
be “the functional equivalent of the harshest form of discovery sanction available, termination of the underlying action”. Biddle
v. Preet Allied American Street, LP 2011 PA Super 161, 2011 WL 3306297. In the case at hand, however, the request for additional
discovery time was unaccompanied either by any indication of prior diligence on plaintiff-respondent’s part or by any descrip-
tion of any sort of the nature of the discovery that plaintiff hoped to conduct or the evidence that might be secured. Levitzki failed
to identify what benefit, other than delay itself, might be gained from further delay. The materiality aspect of the Kerns require-
ments has not been met in this matter.

Given that Levitzki did not identify any prior effort to undertake discovery and apparently squandered the months intervening
between service of the defense motion for summary judgment and the scheduled argument on that motion, and given that Levitzki
did not point to any specific benefit that discovery might yield, her contention that the motion for summary judgment should be
dismissed as premature cannot be accepted.

II. The Record Assembled by the Commonwealth was Sufficient to Foreclose Plaintiff ’s Claims of Common-Law Conversion,
Negligence and Violation of Due Process.

The record submitted by the Commonwealth in support of its Motion for Summary Judgment established that, by letters dated
September 5, 2003, written notice “to remove all your physical property within thirty (30) days or risk seizure by the
Commonwealth”, was mailed to residents at the marina, including Levitzki. The September 5, 2003 letter additionally apprised
addressees that the Commonwealth would erect a fence prohibiting all access to the property. (Commonwealth Exhibits A, D).
Levitzki acknowledged that the address that appears on the notice was her correct mailing address at the time of the seizure and
that she received other mail at that address at that same time. (Commonwealth Exhibit O; excerpt of transcribed deposition testi-
mony of Levitzki). Levitzki did see and read letters addressed to other owners and saw those letters in advance of the
Commonwealth undertaking construction of a security fence at the marina. (Commonwealth Exhibit L; excerpt of transcribed dep-
osition testimony of Levitzki). Levitzki did not respond to the Commonwealth’s New Matter, which alleged at ¶31 that “plaintiff had
notice and opportunity to remove any claimed personal property from the illegal marina prior to any damage to the property…”
(Emphasis added)6.

Generally, the act of depositing a properly addressed prepaid letter in the post office raises the presumption that it reach-
es the destination by due course of the mail, and mailing a letter in such a way is prima facie evidence that it was received
by the persons to whom it was addressed. See, In re Cameron’s Estate, 388 Pa 25, 35, 103 A 2d 173 (1957). Testimony contra-
vening the receipt of the notice does not put into issue the question of whether the letter was received. See, Meierdierck v.
Miller, 394 Pa 484, 147 A. 2d 406 (1959). Because the Commonwealth provided both documentation and an affidavit indicat-
ing that written notice was mailed to Levitzki and, indeed, because Levitzki admits that she saw and read notices mailed to
others at the boat club who were noticed by similar, contemporaneous mailings, the record compels a rebuttable presump-
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tion that a mailed notice was in fact received by Levitzki. Plaintiff ’s Reply to Defendant’s Motion for Summary Judgment
does not deny receipt of notice by mail, but states that Levitzki “does not recall specifically receiving such notice”.
(Plaintiff ’s Reply at ¶6. Even if Levitzki were to deny actual receipt and that testimony were credited, that mere denial of
receipt would not be sufficient, in itself, to rebut the presumption of delivery. Berkowitz v. Mayflower Sec., Inc. 455 Pa. 531,
317 A.2d 584 (1974); Universal Premium Acceptance Corporation v. The York Bank and Trust Company, 1996 WL 511515
(E.D. Pa; 1996).

The demonstrated fact that Levitzki had advance notification that she must either remove her property from the marina
or risk seizure by the Commonwealth forecloses recovery of damages. Levitzki’s persistent subsequent failure to take action
to mitigate any potential loss would similarly bar recovery. Even in the particular context of conversion, an intentional tort,
a plaintiff ’s failure to use reasonable effort to ameliorate any loss may limit or bar recovery. Universal Premium
Acceptance Corporation v. The York Bank and Trust Company, supra. The matter is addressed at Restatement 2d of Torts,
§918(2):

One is not prevented from recovering damages for a particular harm resulting from a tort if the tortfeasor intended
the harm or was aware of it and was recklessly disregardful of it, unless the injured person with knowledge of the
danger of the harm intentionally or heedlessly failed to protect his own interests.

Although Pennsylvania case law assigns a duty to mitigate damages to the plaintiff, mitigation is an affirmative defense, and the
burden of proving failure to mitigate is, therefore, defendant’s burden. See, Moorhead v. Crozer Chester Medical Center 564 Pa 156,
765 A2d 786 (2001); Thompson v. DeLong, 267 Pa. 212, 110 A. 2d 251, 253 (1920); Atlantic Contracting, Inc., v. International Fidelity
Ins. Co., 86 F. Supp. 479, 142 (E.D. Pa 2000). A defendant must adduce testimony or demonstrative evidence sufficient to establish
that damages claimed by a plaintiff were occasioned by plaintiff ’s own inaction. Such evidence may establish that plaintiff so stub-
bornly neglected his or her own interests that no legal redress is appropriate. In this case, the Commonwealth demonstrated that
Levitzki was timely apprised of the seizure and what must be done by her to preserve her property, that she repeatedly visited the
marina before during and after events that she alleges caused damage to her property, that on those occasions she conversed a
number of times with DEP representatives and with property owners similarly situated to her, some of whom had shown Levitzki
their copies of a notice mailed by the DEP and instructing owners to remove their property from the marina, that DEP posted a
sign on the Island Boat Club, which directed all parties at the marina to remove property by October 17, 2003 or risk seizure by
the Commonwealth. Plaintiff ’s Reply proffers no rebuttal to the Commonwealth’s proof of Levitzki’s aloofness to specific notices
and events that mandated, well in advance of any alleged damage to her property, that she take action, as others did, to protect
property.

Plaintiff ’s Reply does little more than restate the theories of negligence, implied bailment and conversion. At the summary
judgment stage of proceedings, a mere discussion of theories is unavailing; it is the stage at which to put forth evidence sufficient
to demonstrate the inadequacy of the opposing party’s position. Any suggestion that Levitzki might yet obtain evidence supportive
of her causes of action and present the same at a trial overlooks, among other things, the impediment presented by Judge Wettick’s
Order of December 19, 2008. That order precluded Levitzki from “supporting such claims or introducing into evidence any docu-
ments, records, photographs, videos, testimony or other evidence of liability and damages against the Commonwealth … that has
not been produced as of this date”.

More pointedly, plaintiff ’s focus on the elements of the causes of action pled in the complaint is simply unresponsive to the
Commonwealth’s evidence relative to mitigation. Levitzki has not put forth an argument or a record sufficient to answer the
Commonwealth contention that, due to plaintiff ’s failure to mitigate, no damages would be available to her even assuming she could
meet the evidentiary burden of a prima facie case as to those any of causes of action – an assumption entirely unwarranted by the
record provided.

Levitzki’s inaction in the face of repeated notice would also seem to vitiate her allegations of violation of due process. Moreover,
as the Commonwealth noted, Levitzki elected not to avail herself of the administrative procedures available to her to obtain relief
for any wrongful taking. Having had the opportunity to be heard through procedures provided under the Dam Safety Act and the
Pennsylvania Administrative Code of 1929, Levitzki cannot now claim to have been deprived of constitutional due process. See,
Commonwealth v. Derry Township, Westmoreland County, 10 Pa. Cmwlth. 619, 314 A.2d 874 (1973); Seropian v. State Ethics
Commission, 20 A.3d 534 (Pa. Cmwlth., 2011).

For the reasons stated, this Court not only determined “Plaintiff ’s Reply to Defendant’s Motion for Summary Judgment” to be
untimely, but also concluded that, even viewed in the light most favorable to the plaintiff, the evidentiary record required that the
Commonwealth’s motion for summary judgment be granted.

BY THE COURT:
/s/McCarthy, J.

Date: September 14, 2011

1 Pa. R.C.P. 1035.3. Allegheny County Court of Common Pleas Local Rule No. 1035.2(a)(1) additionally provides that: “a response
in opposition to the motion shall be filed as provided for in Pa. R.C.P. 1035.3”.
2 Upon receiving notice of appeal, the Court issued a Rule 1925B Order. However, the envelope containing the Order was mis-
addresed and was returned as “not at this address”. Rather than re-issue an Order, the Court elected to proceed without further
delay and issue its opinion. Although the Order appears on the docket, plaintiff has not been required to submit a statement of
matters complained of on appeal and is not in violation of any such order.
3 Levitzki Reply, at ¶16
4 In fact, September 6, not September 11, was the scheduled commencement date for the September 2011 trial term.
5 See, e.g., Pa.R.C.P. Nos. 4006(2); 4009.12
6 The Commonwealth’s Answer and New Matter was endorsed with the necessary notice to plead.
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George Girty v. Montour Trail Council
Negligence—Willful—Rails to Trails

No. GD 11-2395. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—October 17, 2011.

MEMORANDUM
On February 7, 2011, Plaintiff George Girty [“Girty”] filed a complaint alleging that he fell and was injured when his bicycle

hit ice in the National Tunnel, a part of the Montour Trail. Girty alleges that Defendant Montour Trail Council [“Montour”] was
negligent in failing to guard against a dangerous condition, in failing to warn of a dangerous condition, and in failing to prevent
bike riders from using the trail while there was a dangerous condition.

Montour moved for summary judgment. Montour argues that the Rails to Trails Act (32 P.S. § 5611 et seq.) bars Girty’s claims
unless Girty can prove a willful or malicious failure to guard or warn against a dangerous condition. Montour asserts that Girty
cannot do so here. As there appears to be no case law interpreting this statute, Montour cites cases decided under the Recreational
Use of Land and Water Act (“RULWA”), a statute that has a limitation on liability similar to the one Montour invokes here. Montour
argues that this decisional law bars Girty’s claims. Montour maintains that the icy condition was open and obvious, and that Girty
should have been aware of the ice and avoided it.

Girty responds that the motion is untimely because discovery is not yet completed. Girty avers that he may well be able to dis-
cover facts that indicate a willful or malicious failure by Montour. Girty cites RULWA cases holding that the bar to liability is for
unimproved land, and that, if land is improved, there is liability for failed upkeep. Girty argues that the tunnel is an improvement,
and that Montour should be liabile for failure to perform appropriate upkeep.

The statute at issue is 32 P.S. § 5621. Section (a) states that an owner who provides the public with land for use as a trail under this
program owes no duty of care to keep the land safe or to give warnings of dangerous condition, use, structure or activity. Section (d)(1)
provides that the act does not limit liability which otherwise exists for willful failure to guard against or warn about dangerous con-
ditions and uses. Like the parties, this Court can find no decisional law that interprets this provision of the Rails to Trails Act.

Also, this Court agrees with the parties that RULWA is an appropriate statute to compare for this case. It has a similar purpose
- to provide public access to land for recreational purposes. It has a similar bar to liability. It has a similar exception for willful
failure to guard or warn.

There are two issues to consider. The first is whether there was willfulness. The second is whether the land is improved.
For a finding of willfulness under RULWA, the plaintiff must prove that the land owner had actual knowledge of the dangerous

condition and that the danger was not obvious to those entering the land. Flohr v. Penn. Power & Light Co., 821 F.Supp. 301, 304
(E.D. Pa. 1993). In the instant case, Girty has made those allegations. He argues that, without discovery, he cannot determine
whether Montour had knowledge of the condition. Montour replies that, even if it had knowledge, the condition should have been
obvious. Montour has a strong argument. Girty testified in his deposition that the ice buildup was very large.

The tunnel also was dark. Girty testified that he turned his bicycle lights to the side of the tunnel to catch the reflectors on the
wall. If Girty had his light pointing forward, it is possible that he might have seen the ice buildup. However, at this stage of the
proceeding, this Court cannot say that, as a matter of law, Girty acted unreasonably in not having his light facing forward and that
the ice buildup would have been obvious had he done so. Because it is unclear at this point whether the ice condition was obvious,
there is a question of fact. That is a question for a jury.

Under RULWA, courts have decided that the act was meant to protect owners of largely unimproved land and not to relieve own-
ers of the liability for maintaining improvements to the land. Hatfield v. Penn Tp., 12 A.3d 482, 486 (Pa. Commw. 2010). Therefore,
liability can hinge on whether or not a particular area of land is improved. Factors to consider in making that determination include
whether the land is altered from its original state and whether there are any improvements that require maintenance for safe use.
Id. Other factors to consider are the land’s use, size, location, openness and extent of any improvements. Stanton v. Lackawanna
Energy, Ltd., 951 A.2d 1181 (Pa. Super. 2008). At this point, this Court is unable to make these determinations as a matter of law.

The motion for summary judgment is premature. Without further information and discovery, it is impossible to know whether the
tunnel is an improvement such that liability for maintenance would attach, or whether Montour had knowledge of the condition.

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW this 17th day of October, 2011, following oral and written arguments on Defendants’ Motion for Summary Judgment,

and following consideration of those arguments and the applicable law, and in accordance with the foregoing Memorandum, it is
hereby ORDERED, ADJUDGED and DECREED that Defendants’ Motion for Summary Judgment is denied without prejudice to
reassertion once discovery is concluded.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

Commonwealth of Pennsylvania v. Luke John Gauthier
Criminal Appeal—Ineffective Assistance of Counsel—Sentencing—Illegal Sentence—Plea Agreement

No. CC 200908562; 200813478. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 31, 2011.

OPINION
On August 5, 2008, the appellant, Luke Gauthier, (hereinafter referred to as “Gauthier”), was charged with the crimes of robbery,

access of a device of fraud, simple assault, theft by deception, theft by unlawful taking and two counts of receiving stolen property.
On May 12, 2009, Gauthier was charged with one count of retail theft. Gauthier’s cases were consolidated for the purpose of trial
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and on October 8, 2009, Gauthier’s trial counsel advised this Court that she had negotiated a plea agreement with the Commonwealth
wherein Gauthier would plead guilty to one count of simple assault and one count of theft filed at his first case at CC 200813478 and
one count of retail theft filed at CC 200908562, in exchange for a sentence at both cases of time served with no period of probation
and no order of restitution to be entered against him. This Court rejected that plea agreement and later in the day on October 8,
2009, sentenced him to two periods of probation, one for three years at his first case and the other of five years at his second case
with the requirements of random drug screening and directed that his periods of probation were to run concurrently.

Gauthier did not file any post-sentence motions but, rather, elected to exercise his right to take an appeal to the Superior Court
and filed a timely appeal on November 5, 2009. Gauthier was a resident of the State of Florida and mail that was sent to the address
that he provided to the probation office was returned. This Court appointed his current appellate counsel to represent him and on
August 10, 2011, he filed a concise statement of matters complained of on appeal on behalf of Gauthier. In that statement, Gauthier
has raised two claims of error as to the ineffectiveness of his trial counsel, the first being that his trial counsel was ineffective for
objecting to the sentences imposed upon him which were not in accordance with the plea agreement. The second claim of error
was that his trial counsel was ineffective in failing to withdraw Gauthier’s pleas when the plea agreement was not honored.
Gauthier’s final claim of error is that his sentence was illegal in that this Court accepted his plea agreement and then failed to
sentence him in accordance with the plea agreement.

In Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (2002), the Pennsylvania Supreme Court declared that claims of the ineffec-
tiveness of counsel must be raised in a petition for post-conviction relief so that an appropriate record can be generated so that an
Appellate Court can review these claims of ineffectiveness. In Commonwealth v. Bomar, 573 Pa. 426, 826 A.2d 831 (2003), the
Commonwealth recognized an exception to that directive when the appellant has raised the claims of ineffectiveness with the Trial
Court in post-sentence motions and a record had been developed which would permit not only the Trial Court but also any Appellate
Court an opportunity to review those claims. In the instant case Gauthier never filed post-sentence motions and, accordingly, there
is no record upon which those claims can be adjudicated.

With respect to his remaining claim that his sentence was illegal since he was not sentenced in accordance with the plea
agreement after this Court accepted that plea agreement, it is clear that this claim is patently erroneous. At the time that this
Court was conducting a colloquy with Gauthier, he demonstrated an attitude of indifference and disrespect for the entire pro-
ceeding that was taking place. His arrogance and condescending manner was acknowledged not only by this Court but, also,
his own counsel. While the terms of the plea agreement were set forth on the record, this Court never accepted that plea agree-
ment and, in fact, rejected it by virtue of revoking Gauthier’s bond, remanding him to the custody of the Sheriff and resched-
uling his trial date for April 15, 2010. Later in the afternoon of October 8, 2009, Gauthier’s counsel asked this Court to recon-
sider the proposed plea agreement in light of Gauthier’s newfound respect for the criminal justice system. This Court never
accepted the plea agreement and rejected it by revoking Gauthier’s bond and rescheduling his trial date and, accordingly, it
was not obligated to sentence him to the proposal that it had previously rejected. When Gauthier came back he entered a plea
of guilty and this Court sentenced him in accordance with the guidelines that were applicable to Gauthier’s case. Since there
was no plea agreement accepted by this Court, his probation sentences could not have been illegal as not comporting with that
alleged plea agreement.

Cashman, J.
Dated: August 31, 2011

Commonwealth of Pennsylvania v. Darnell Louis Adams
Criminal Appeal—PCRA (3rd)—Ineffective Assistance of Counsel—Faulty Pleading—No Jurisdiction to Hear Petition

No. CC 9213271; 9314675; 9314841; 9400020. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—September 1, 2011.

OPINION
On June 8, 2010, the appellant, Darnell Louis Adams, (hereinafter referred to as “Adams”), filed his third petition for post-

conviction relief. This Court, after reviewing that petition in light of his previous petitions for post-conviction relief, denied that
petition without a hearing. Adams filed a timely appeal to the Superior Court and was directed, pursuant to Pennsylvania Rule
of Appellate Procedure 1925(b), to file a concise statement of matters complained of on appeal. In that statement, Adams has
asserted three claims of error. Initially, Adams maintains that this Court erred in failing to conduct an evidentiary hearing to
prove the layered ineffectiveness of his trial and appellate counsel. Adams further maintains that this Court in failing to grant
him his appellate rights nunc pro tunc as a violation of his due process rights. Finally, Adams maintains that this Court erred in
invoking the previously litigated rule in order to dismiss this petition for post-conviction relief.

In entering its Order dismissing Adams’ petition for post-conviction relief, this Court reviewed his current petition for post-convic-
tion relief in light of the previous petitions he had filed and concluded that the issues that Adams sought to raise have previously been
litigated. It should be noted that there is no absolute right to a hearing on a petition for post-conviction relief but, rather, the hearing
depends on the merits on the contentions raised in the petition for post-conviction relief. In Commonwealth v. Jordan, 772 A.2d 1011,
1014 (Pa. Super. 2001), the Court explained the reason why there is no absolute right to a hearing on a petition for post conviction relief.

The right to an evidentiary hearing on a post-conviction petition is not absolute. Commonwealth v. Granberry, 434
Pa.Super. 524, 644 A.2d 204, 208 (1994). A PCRA court may decline to hold a hearing if the petitioner’s claim is patently
frivolous and is without a trace of support in either the record or from other evidence. Id. A reviewing court on appeal
must examine each of the issues raised in the PCRA petition in light of the record in order to determine whether the
PCRA court erred in concluding that there were no genuine issues of material fact and denying relief without an eviden-
tiary hearing. Commonwealth v. Hardcastle, 549 Pa. 450, 701 A.2d 541, 542 (1997).

In order to be entitled to relief under the Post-Conviction Relief Act, a petition must meet the eligibility requirements set forth in
Section 9543 of that Act,1 which provides:
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(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the peti-
tioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

The boilerplate allegation of the ineffectiveness of his counsel which sets forth one of the enumerated basis for relief under the
Post-Conviction Relief Act is insufficient to establish that ineffectiveness since that petition is required to prove and to plead in
what manner counsel was ineffective. In Commonwealth v. Rivers, 567 Pa. 239, 786 A.2d 923, 927 (2001), the Supreme Court set
forth the burden of proof imposed the petitioner when he is requesting relief in a post-conviction relief petition when his claim is
predicated upon the ineffectiveness of his counsel.

A cursory reading of the PCRA reveals that PCRA petitioners, to be eligible for relief, must, inter alia, plead
and prove their assertions by a preponderance of the evidence. Section 9543(a). Inherent in this pleading and
proof requirement is that the petitioner must not only state what his issues are, but also he must demonstrate in
his pleadings and briefs how the issues will be proved. Moreover, allegations of constitutional violation or of inef-
fectiveness of counsel must be discussed “in the circumstances of the case.” Section 9543(a)(2)(i-ii).
Additionally, the petitioner must establish by a preponderance of evidence that because of the alleged constitu-
tional violation or ineffectiveness, “no reliable adjudication of guilt or innocence could have taken place.”
Section 9543(a)(2)(i-ii). Finally, petitioner must plead and prove that the issue has not been waived or finally lit-
igated, § 9543(a)(3), and if the issue has not been litigated earlier, the petitioner must plead and prove that the
failure to litigate “could not have been the result of any rational, strategic or tactical decision by counsel.”
Section 9543(a)(4).

Moreover, because each of Rivers’ claims is couched in terms of ineffectiveness of counsel, she must also prove, by
a preponderance of the evidence, the following:

(1) that there is merit to the underlying claim; (2) that counsel had no reasonable basis for his or her course of
conduct; and (3) that there is a reasonable probability that, but for the act or omission challenged, the outcome of the
proceeding would have been different. Commonwealth v. Jones, 546 Pa. 161, 175, 683 A.2d 1181, 1188 (1996). Counsel
is presumed to be effective and Appellant has the burden of proving otherwise. Commonwealth v. Marshall, 534 Pa.
488, 633 A.2d 1100 (1993). Additionally, counsel cannot be considered ineffective for failing to raise a claim that is
without merit. Commonwealth v. Peterkin, 538 Pa. 455, 649 A.2d 121 (1994)....

Commonwealth v. Holloway, 559 Pa. 258, 739 A.2d 1039, 1044 (1999).

Although all of Rivers’ guilt phase claims are couched in the boilerplate language that there has been constitu-
tional error and “to the extent that [counsel] failed to properly preserve, raise and litigate this claim, prior counsel
was ineffective and such ineffective assistance of counsel undermines confidence in the outcome of the proceeding,”
for no guilt-phase claim does Rivers offer proof that in the circumstances of the case, no reliable adjudication of guilt
or innocence could have taken place; and nowhere does she present the three-part ineffectiveness analysis set out
above, and in no case does Rivers establish that her claims are not waived, § 9543(a)(3), or that the failure to litigate
an issue earlier “could not have been the result of any rational, strategic or tactical decision by counsel,” Section
9543(a)(4).FN1
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FN1. Rivers’ guilt-phase claims are that (1) the trial court erred in failing the life-qualify the jury (2) the trial court
improperly death qualified the jury; (3) the Commonwealth exercised peremptory challenges that were racially
discriminatory; (4) trial counsel was ineffective in failing to request cautionary instructions concerning evidence of
the appellant’s other crimes and bad acts; (5) the trial court erred in preventing the defense from impeaching a
Commonwealth witness; (6) the court erred in instructing the jury concerning prior convictions of Commonwealth
witnesses; (7) trial counsel was ineffective in failing to request cautionary instructions with respect to inflammatory
photographs of the deceased; (8) the trial court erred in failing to record the guilt and penalty phase charge conferences;
(9) trial counsel was ineffective in failing to present the defense that the victim was killed by multiple perpetrators under
circumstances which cast doubt on appellant’s participation.

Discussion of the circumstances of the case in claims of ineffectiveness of counsel is a particularly important
requirement of the PCRA. Circumstances include not only the totality of the evidence that was introduced at trial, but
may include also facts concerning the prosecution of the case and the appellant’s interactions with her lawyer. Nowhere
does Rivers discuss her ineffectiveness claims in the circumstances of the evidence at trial.FN2 This is crucial, for courts
need to be told why, when considering the totality of the case, the petitioner believes the claims she is making establish
that the trial court could not have reliably adjudicated her guilt or innocence.

It is clear that Adams has failed to meet his burden to plead and to prove the basis for his claim that his trial counsel was inef-
fective. In reviewing the prior Opinions of the Superior Court filed in connection with Adams’ first two petitions for post-convic-
tion relief, it is unquestioned that the current claims of error are nothing more than a restatement of his former claims of error.
While this Court set forth that it believed that the issues currently being raised by Adams had been previously litigated, his peti-
tion is fatally flawed since it is barred by the time jurisdiction requirements of the Post-Conviction Relief Act.

The Post-Conviction Relief Act, in Section 9545(b), sets forth the time requirements for filing a petition for relief.

§ 9545. Jurisdiction and proceedings

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or retained.

These time limitations are jurisdictional in nature. Commonwealth v. Fahy, 558 Pa. 313, 737 A.2d 214 (1999). Since these time lim-
itations are jurisdictional in nature, they are to be strictly construed and the Courts have no ability to ignore this mandatory
requirement in an effort to resolve the underlying claims. Commonwealth v. Gamboa-Taylor, 562 Pa. 70, 753 A.2d 780 (2000). It is
only when the petitioner meets one of the statutory exceptions to these limitations that the merits of his claim may be addressed.
Commonwealth v. Murray, 562 Pa. 1, 753 A.2d 201 (2000).

There are three enumerated exceptions to the mandatory filing requirement and they are: the interference by government
officials with the presentation of any claim for post-conviction relief; discovery of facts that could not previously been ascer-
tained by the exercise of due diligence; and, the assertion of a constitutional right now recognized by either the Supreme Court
of the United States or the Supreme Court of the Commonwealth of Pennsylvania. Since it is apparent on its face that Adams’
petition was untimely filed, it was incumbent upon him not only to plead but also to demonstrate that his petition falls within
one of these three enumerated exceptions. Commonwealth v. Crews, 581 Pa. 45, 863 A.2d 498 (2004). Even a cursory review of
Adams’ petition demonstrates that none of these exceptions have been asserted to allow any Court to review his unintelligible
claims.

In order to obtain relief under the Post-Conviction Relief Act, Adams was required to file his petition within one year of the date
that judgment of his sentence became final. 42 Pa.C.S.A. §9545(b)(1). Adams’ judgment of sentence became final on October 27,
1994 and, accordingly, he had until December 27, 1994 to file the instant petition; however, his current petition was not filed until
June 8, 2010. In his current petition Adams maintains that he is not bound by this jurisdictional requirement yet he has failed to
assert one of the three exceptions to this time restriction. It is abundantly clear that Adams has failed to plead or to prove that his
third petition falls within one of the three enumerated exceptions to that time-barring provision. Since this Court did not have juris-
diction to entertain his petition, it did what it was required to do and, that is, to dismiss his petition without a hearing.
Commonwealth v. Peterkin, 554 Pa. 547, 722 A.2d 638 (1998).

Cashman, J.
Dated: September 1, 2011

1 42 Pa.C.S.A. §9543(a).



december 30 ,  2011 page 521

Commonwealth of Pennsylvania v.
Robert Lee Allen a/k/a Anthony Flowers a/k/a Anthony Lee Kelly

a/k/a Robert Kelley a/k/a Glenn Brutch a/k/a David Allen
Criminal Appeal—PCRA—Illegal Sentence—Time Credit

No. CC 200504884; 200600044; 200613382; 200617033; 200712839; 200713205. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.
Cashman, J.—September 1, 2011.

OPINION
The sole issue presented in the instant appeal is whether or not the appellant’s sentence at Criminal Complaint 200613382 is

illegal since the Court, in sentencing the appellant, did not give him credit for the time he allegedly was incarcerated from January
16, 2007 through January 30, 2007. The appellant, Robert Lee Allen, (hereinafter referred to as “Allen”), was charged with three
counts of the violation of the Controlled Substance, Drug, Device & Cosmetic Act on September 20, 2006. Allen was charged with:
one count of delivery of a controlled substance, an ungraded felony; one count of possession with intent to deliver a controlled sub-
stance, also an ungraded felony; and, one count of possession of a controlled substance, an ungraded misdemeanor. On March 26,
2009, Allen plead guilty to these charges in addition to charges filed against him at five other criminal cases. Allen was sentenced
to a period of incarceration of not less than four nor more than eight years with an effective date of March 26, 2009 with credit for
time served of August 30, 2006; January 13-16, 2007; June 19-27, 2007; and August 2 through November 8, 2007, which period of
incarceration was to be followed by a period of probation of three years, with the requirement of random drug screening.

Allen did not file any post-sentence motions nor did he file an appeal to the Superior Court; however, he did file several pro se
motions, including a motion for post-conviction relief on March 26, 2010. On April 15, 2010, this Court appointed Charles Pass, III,
to represent him in connection with this petition for post-conviction relief and Pass filed an Amended Petition on August 2, 2010.
On January 20, 2011, this Court entered an Order denying his petition for post-conviction relief, from which Order Allen filed a
timely appeal. Allen’s claim that his sentence is illegal is predicated upon his belief that he was not properly credited with time
from January 16, 2007 to January 30, 2007, with regard to his sentence of incarceration of four to eight years.

In order to be eligible for post-conviction relief under the Post-Conviction Relief Act, petitioner must be currently serving a
sentence of imprisonment, probation or parole for the crimes committed. 42 Pa.C.S.A. §9543(a)(1)(i). Currently, Allen is incarcer-
ated at SCI Chester serving his four to eight year sentence imposed upon him at 200613382. Allen was sentenced on March 26, 2009
and as previously noted, did not file any post-sentence motions or an appeal to the Superior Court. Accordingly, his sentence
became final on April 26, 2009. Allen filed a pro se petition for post-conviction relief on March 26, 2010, and accordingly, that
petition was timely filed since it was filed within one year of the date from which his conviction became final. 42 Pa.C.S.A.
§9545(b)(3). Section 9543(a) of the Post-Conviction Relief Act sets forth the requirements of what a petitioner must plead and
prove in order to be entitled to relief under that Act and provides as follows:

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the peti-
tioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.
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Allen has alleged in his petition and in his current appeal that his sentence was illegal since he was not given all of the appro-
priate credits to which he was entitled and, in particular, the credit for his period of incarceration from January 16 through January
30, 2007. In alleging that this Court failed to award the proper credit for time spent in custody prior to sentencing, Allen has ques-
tioned the legality of his sentence and that claim is cognizable under the Post-Conviction Relief Act. Commonwealth v. Flowers,
930 A.2d 586 (Pa. Super. 2007). This challenge to the legality of the sentence cannot be waived. Commonwealth v. Davis, 760 A.2d
406 (Pa. Super. 2000).

Allen is entitled to credit against his maximum term and any minimum term for all the time he spent in custody as a result of
the criminal charges for which he is in prison. This includes time served in custody prior to trial and pending sentencing. 42
Pa.C.S.A. §9760.1 Allen was arrested and charged on September 20, 2006 with three counts of the violation of the Controlled
Substance, Drug, Device & Cosmetic Act. Allen’s six cases were subject to numerous defense postponements including one that
occurred as a result of Allen’s failure to appear on the date of trial. A bench warrant was issued for his arrest and he was arrest-
ed on January 13, 2007. Allen seeks to have additional credit against his sentence for time he was allegedly incarcerated from
January 13, 2007 until January 30, 2007. In support of that contention, Allen submitted, in connection with his petition for post-
conviction relief, a copy of the defense postponement submitted by his then trial counsel, which indicated that Allen was in jail.
The problem with this contention, however, is that Allen was not in jail but out on bail during that period of time.

In reviewing the docket sheet prepared in connection with his case filed at 200613382, it shows that on January 16, 2007, Allen’s
bond was reinstated and he was released from the Allegheny County Jail. The Allegheny County Jail records also indicate that
Allen was released from jail on January 16, 2007, with respect to his case filed at CC No. 200613382. The sentencing order that was
filed in connection with that case gave Allen credit for the period of time that he was in the jail, that being from January 13, 2007,
the date of his arrest on the bench warrant, through January 16, 2007, the date that bail was posted and he was released from the
Allegheny County Jail. With respect to this case it is clear that all of the appropriate time credits to which Allen was entitled were
given to him at the time that he was sentenced and, accordingly, his sentence was not illegal and he was not entitled to relief under
the Post-Conviction Relief Act.

Cashman, J.
Dated: September 1, 2011

1 That Section of the Sentencing Code provides as follows:
§ 9760. Credit for time served

After reviewing the information submitted under section 9737 (relating to report of outstanding charges and sentences) the
court shall give credit as follows:

(1) Credit against the maximum term and any minimum term shall be given to the defendant for all time spent in custody as a result
of the criminal charge for which a prison sentence is imposed or as a result of the conduct on which such a charge is based. Credit shall
include credit for time spent in custody prior to trial, during trial, pending sentence, and pending the resolution of an appeal.

(2) Credit against the maximum term and any minimum term shall be given to the defendant for all time spent in custody under
a prior sentence if he is later reprosecuted and resentenced for the same offense or for another offense based on the same act or
acts. This shall include credit in accordance with paragraph (1) of this section for all time spent in custody as a result of both the
original charge and any subsequent charge for the same offense or for another offense based on the same act or acts.

(3) If the defendant is serving multiple sentences, and if one of the sentences is set aside as the result of direct or collateral
attack, credit against the maximum and any minimum term of the remaining sentences shall be given for all time served in rela-
tion to the sentence set aside since the commission of the offenses on which the sentences were based.

(4) If the defendant is arrested on one charge and later prosecuted on another charge growing out of an act or acts that occurred
prior to his arrest, credit against the maximum term and any minimum term of any sentence resulting from such prosecution shall
be given for all time spent in custody under the former charge that has not been credited against another sentence.

Commonwealth of Pennsylvania v. Maurice Edward Williamson
Criminal Appeal—PCRA—Conflict of Interest by Appellate Counsel—Time Barred Petition

No. CC 9512777; 9609343. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—September 2, 2011.

OPINION
The appellant, Maurice Williamson, (hereinafter referred to as “Williamson”), has filed the instant appeal as a result of the

denial without a hearing of his second petition for post-conviction relief. In his statement of matters complained of on appeal,
Williamson maintains that this Court erred in denying him a hearing on his claim that his appellate counsel had a conflict of inter-
est. Williamson further maintains that this Court abused its discretion when it appointed his appellate counsel when it knew or
should have known that his appellate counsel had a conflict of interest. Finally, Williamson maintains that his appellate counsel
was ineffective when that appellate counsel had a conflict of interest with Williamson’s former counsel in that at one time
Williamson’s appellate counsel was employed by Williamson’s former counsel.

On October 2, 1996, Williamson was convicted of the crimes of aggravated assault, robbery, possession of a firearm, possession
of a firearm without a license. On December 2, 1996, Williamson was sentenced to an aggregate period of incarceration of not less
than twenty-three and one-half nor more than forty-five years. His sentence was affirmed by the Superior Court on April 3, 1998,
and on September 8, 1998, the Pennsylvania Supreme Court denied his request for allowance to file an appeal.

On July 16, 1999, Williamson filed a pro se petition for post-conviction relief and counsel was appointed for him and that coun-
sel subsequently filed a Turner/Finley letter indicating that the claims that Williamson sought to raise in his petition for post-con-
viction relief had no merit. A brief was filed in support of the Turner/Finley letter and his counsel also filed a request to be per-
mitted to withdraw as counsel, which request was granted. On February 26, 2003, Williamson’s petition for post-conviction relief
was denied. Williamson filed a pro se appeal from the dismissal of his petition and the Superior Court on April 14, 2004, finding
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that Williamson’s post-conviction counsel had been improperly permitted to withdraw, vacated this Court’s order dismissing his
petition for post-conviction relief and remanded the record back to this Court so that new counsel could be appointed. New coun-
sel was appointed and on March 20, 2006, an amended petition for post-conviction relief was filed. Williamson apparently was
unhappy with his new counsel’s representation and filed a motion for the change or “withdrawal” of counsel. On June 13, 2006, this
Court dismissed his amended petition for post-conviction relief. Williamson then filed another pro se appeal to the Superior Court
and the Superior Court remanded the record to this Court, while retaining jurisdiction, so that a hearing could be held pursuant to
Commonwealth v. Grazier, 552 Pa. 9, 713 A.2d 81 (1998), to make a determination as to whether or not Williamson’s waiver of coun-
sel was knowingly, intelligently and voluntarily made. The hearing was held on December 21, 2007, at which point this Court deter-
mined that Williamson wanted to be represented and this Court appointed his appellate counsel, Matthew Debbis, to represent him.
On August 13, 2008, the Superior Court filed its Opinion affirming this Court’s Order dismissing Williamson’s petition for post-con-
viction relief.

On August 28, 2008, Williamson filed his second pro se petition for post-conviction relief. The basis for this petition was that his
appellate counsel, Matthew Debbis, had a conflict of interest since at one time he was employed by Williamson’s former counsel
in the Allegheny County Office of Conflict Counsel. After reviewing Williamson’s pro se petition for post-conviction relief, this
Court on May 17, 2010, sent out its notice of intention to dismiss his petition without a hearing on the basis that there were no claims
that had not been previously litigated and that there were no meritorious issues raised in his petition. On February 14, 2011, this
Court dismissed Williamson’s petition for post-conviction relief and he filed a timely appeal to the Superior Court. Williamson was
directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of matters complained of on
appeal. In that statement Williamson makes three bald assertions of a conflict of interest of his appellate counsel, in one of which
he maintains demonstrates the fact that his appellate counsel could not have been effective since a conflict of interest existed.

In order to be entitled to relief under the Post-Conviction Relief Act, a petitioner must meet the eligibility requirements set forth
in 9543(a) of the Post-Conviction Relief Act.1 In order to avail himself of the benefits of the Post-Conviction Relief Act, Williamson
has maintained in one of his claims of error that his appellant counsel was ineffective as a result of the conflict of interest he had
with Williamson’s prior appellate counsel. The mere fact that Williamson has alleged the ineffectiveness of his appellate counsel
is insufficient to establish his entitlement under the Post-Conviction Relief Act since he is required to plead and prove how his
counsel was ineffective and how he was prejudiced by that ineffectiveness. In Commonwealth v. Rivers, 567 Pa. 239, 786 A.2d 923,
927-929 (2001), the Pennsylvania Supreme Court explained the reasoning why a petitioner is required not only to plead but also to
prove the manner in which counsel was ineffective and how that ineffectiveness prejudiced the petitioner.

Also misplaced is Rivers’ belief that because she has “asserted below and in this Court” the ineffectiveness of coun-
sel, violations of the constitution, and that such violations undermined the truth determining process, her guilt phase
claims are not waived.

A cursory reading of the PCRA reveals that PCRA petitioners, to be eligible for relief, must, inter alia, plead and
prove their assertions by a preponderance of the evidence. Section 9543(a). Inherent in this pleading and proof
requirement is that the petitioner must not only state what his issues are, but also he must demonstrate in his plead-
ings and briefs how the issues will be proved. Moreover, allegations of constitutional violation or of ineffectiveness of
counsel must be discussed “in the circumstances of the case.” Section 9543(a)(2)(i-ii). Additionally, the petitioner must
establish by a preponderance of evidence that because of the alleged constitutional violation or ineffectiveness, “no
reliable adjudication of guilt or innocence could have taken place.” Section 9543(a)(2)(i-ii). Finally, petitioner must
plead and prove that the issue has not been waived or finally litigated, § 9543(a)(3), and if the issue has not been
litigated earlier, the petitioner must plead and prove that the failure to litigate “could not have been the result of any
rational, strategic or tactical decision by counsel.” Section 9543(a)(4).

In Commonwealth v. Collins, 598 Pa. 397, 957 A.2d 237, 251 (2008), the Pennsylvania Supreme Court defined what a conflict of
interest was and what a petitioner’s burden was in establishing how that conflict prejudiced him.

An appellant cannot prevail on a preserved conflict of interest claim absent a showing of actual prejudice.
Commonwealth v. Karenbauer, 552 Pa. 420, 715 A.2d 1086, 1094 (1998). Nevertheless, we presume prejudice when the
appellant shows that trial counsel was burdened by an “actual”—rather than mere “potential”—conflict of interest.
Commonwealth v. (Thomas) Hawkins, 567 Pa. 310, 787 A.2d 292, 297 (2001). To show an actual conflict of interest, the
appellant must demonstrate that: (1) counsel “actively represented conflicting interests”; and (2) those conflicting
interests “adversely affected his lawyer’s performance.” Id. at 297–98 (quoting Commonwealth v. Buehl, 510 Pa. 363,
508 A.2d 1167, 1175 (1986) (quoting Cuyler v. Sullivan, 446 U.S. 335, 350, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980) and
holding that “[a]ppellant’s defense was not prejudiced by the fact that, at a prior time, his counsel had represented a
Commonwealth witness”)). Clients’ interests actually conflict when “during the course of representation” they
“diverge with respect to a material factual or legal issue or to a course of action.” Commonwealth v. Padden, 783 A.2d
299, 310 (Pa.Super.2001); Commonwealth v. Toro, 432 Pa.Super. 383, 638 A.2d 991, 996 (1994); In Interest of Saladin,
359 Pa.Super. 326, 518 A.2d 1258, 1261 (1986).

Similarly, in Commonwealth v. Tedford, 598 Pa. 639, 960 A.2d 1 (2008), the Court acknowledged the burden imposed upon petition-
er when he alleges that a conflict of interest exists and the obligation of the petitioner to demonstrate that the conflict undermined
petitioner’s counsel’s ability to effectively represent him.

An attorney owes his client a duty of loyalty, including a duty to avoid conflicts of interest. Strickland, 466 U.S. at
688, 104 S.Ct. 2052. The attorney’s duty of loyalty “is the obligation of counsel to avoid actual conflicts of interest that
would adversely affect his ability to perform on behalf of his client.” Commonwealth v. Washington, 583 Pa. 566, 880
A.2d 536, 543 (2005). To establish a breach of that duty, the client must show the existence of an actual conflict of inter-
est that adversely affected the outcome of the case. Id. An actual conflict of interest “is evidenced whenever during
the course of representation, the interests of appellant—and the interests of another client towards whom counsel
bears obligations—diverge with respect to a material factual or legal issue or to a course of action.” In Interest of
Saladin, 359 Pa.Super. 326, 518 A.2d 1258, 1261 (1986) (discussing Commonwealth v. Breaker, 456 Pa. 341, 318 A.2d
354, 356 (1974)).
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In Williamson’s petition for post-conviction relief, the conflict of interest that he alleges is that at one time his appellate
counsel, Matthew Debbis, was employed by the Allegheny County Office of Conflict Counsel and the managing attorney was
his former counsel, J. Richard Narvin. Williamson fails to disclose what the conflict was and how that conflict in any way
prejudiced him. Williamson was unable to disclose that there was a competing interest, which prevented his appellate coun-
sel from effectively representing him in connection with the appeal that he had filed on his first petition for post-conviction
relief. Since Williamson was unable to plead or to prove what the conflict of interest was, there was no reason to have a hear-
ing on the boilerplate assertion. However, Williamson’s petition for post-conviction relief was fatally defective since it was
time-barred.

A petition for post-conviction relief must be filed within one year of the date that the judgment of sentence becomes final. This
jurisdictional requirement is set forth in Section 9545(b) of the Post-Conviction Relief Act as follows:

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presenta-
tion of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or
retained.

The timeliness of a petition under the Post-Conviction Relief Act is jurisdictional. Commonwealth v. Murray, 562 Pa. 1, 753 A.2d
201 (2000). A petition for relief under the Post-Conviction Relief Act, including a second or subsequent petition, must be filed with-
in one year of the date that the judgment of sentence is final unless the petition alleges and the petitioner proves an exception to
the time filing requirement of the Act.. Commonwealth v. Gamboa-Taylor, 560 Pa. 70, 753 A.2d 780 (2000). The three exceptions to
this time requirement are set forth in Section 9545(b)(1)(i)(ii)(iii) as follows:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

Williamson was sentenced on December 2, 1996, and his judgment of his sentence was affirmed by the Superior Court on
April 3, 1998. On September 8, 1998, the Pennsylvania Supreme Court denied his request for an allowance to take an appeal.
Williamson did not file a request for a writ of certiorari to the United States Supreme Court and, accordingly, his judgment of
sentence became final on November 8, 1998.2 The current petition for post-conviction relief was filed on August 28, 2010;
almost twelve years after his judgment of sentence had become final.3 The grace provisions within the Post-Conviction Relief
Act which allows an otherwise untimely filed petition to be filed within one year following the effective date of the 1995 amend-
ments to the Post-Conviction Relief Act do not apply here since this is Williamson’s second petition. Commonwealth v. Thomas,
718 A.2d 326 (Pa. Super. 1999). The only way to avoid this jurisdictional time bar would have been for him to have plead and
then proven that he met one or more of the time-barring exceptions. Nowhere in his petition had he plead or proven any one
of those exceptions.

Since it is clear on the face of the record that Williamson’s petition was untimely filed, it was his burden to prove and to demon-
strate that his petition fell within one of those three exceptions to the jurisdictional requirement. Commonwealth v. Cruse, 581 Pa.
45, 863 A.2d 498 (2004). When a petition is untimely filed, there is no jurisdiction vested in the Court to entertain any of the claims
on their merits. Commonwealth v. Morris, 573 Pa. 157, 822 A.2d 684 (2003). In reviewing Williamson’s second petition for post-con-
viction relief, it is clear that he does not meet the enumerated exceptions set forth in the Act nor has he ever attempted to plead
or to prove those exceptions. Since this Court had no jurisdiction to entertain his petition, it was accordingly dismissed without a
hearing. Commonwealth v. Lambert, 584 Pa. 461, 884 A.2d 848 (2005).

Cashman, J.

Dated: September 2, 2011

1 42 Pa.C.S.A. §9543(a).
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§ 9543. Eligibility for relief

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance of the
evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief
is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the peti-
tioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

2 42 Pa.C.S.A. §9545(b)(3); former United States Supreme Court Rule 20.1.
3 In his brief in support of his petition for post-conviction relief, Williamson maintains that his current petition is timely filed since
he believes that by filing his second petition for post-conviction relief within one year of the date of the decision by the
Pennsylvania Superior Court on his first petition, that that satisfied the one year time requirement. What Williamson misconstrues
is the date from when his sentence became final and that was on November 8, 1998.

Commonwealth of Pennsylvania v.
Alex Lee Barton

Criminal Appeal—Sufficiency—Lesser Included Offenses—Harassment—Indecent Assault

No. CC 201001013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—September 29, 2011.

OPINION
The appellant, Alex Lee Barton, (hereinafter referred to as “Barton”), was charged with two counts of indecent assault and

elected to proceed with a non-jury trial. Following that trial, this Court found him not guilty of the two counts of indecent
assault; however, it did find him guilty of two counts of harassment, summary offenses, as lesser-included offenses of the
charges of indecent assault. In light of the facts of Barton’s case, this Court chose not to impose any further penalty on him at
the time of sentencing. Barton did not file a post-sentencing motion but, rather, filed a direct appeal to the Superior Court and
in his statement of matters complained of on appeal, has suggested that the evidence was insufficient to sustain his convictions
for the summary offenses of harassment; that harassment is not a lesser included offense of indecent assault; and, that his right
to due process was violated since he was convicted of a crime for which he had never been charged.

On August 5, 2009, Barton and Deena Clark, (hereinafter referred to as “Clark”), were employed as hairstylists at the Daquila
Salon in the City of Pittsburgh. Barton and Clark had adjoining workstations and at approximately 2:00 p.m. on August 5, 2009,
Clark was waxing a customer when Barton stuck a finger down her pants and touched her buttocks. Clark immediately turned
around and yelled at Barton, demanding to know what he was doing but Barton only laughed. Approximately one hour later, Clark
was tending to another customer when Barton put the comb handle he was using on his customer once again down Clark’s pants.
Barton testified that he did not stick his hand or the comb handle down Clark’s pants but, rather, as she was working on her customers,
her underwear became exposed and he snapped her underwear in an effort to let her know that her underwear was visible.
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Initially, Barton maintains that the evidence was insufficient to sustain his convictions for the lesser-included offenses of
harassment. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751 (2000), the Pennsylvania Supreme Court set forth the
standard to be employed when an appellant asserts the claim of the insufficiency of the evidence as follows:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evi-
dence offered to support the verdict is in contradiction to the physical facts, in contravention to human experience
and the laws of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482,
333 A.2d 876 (1975). When reviewing a sufficiency claim the court is required to view the evidence in the light most
favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence. Commonwealth v. Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

The crime of harassment is set forth in 18 Pa.C.S.A. §2709 as follows:

(a) Offense defined.—A person commits the crime of harassment when, with intent to harass, annoy or alarm another, the person:

(1) strikes, shoves, kicks or otherwise subjects the other person to physical contact, or attempts or threatens to do the same;

(2) follows the other person in or about a public place or places;

(3) engages in a course of conduct or repeatedly commits acts which serve no legitimate purpose;

(4) communicates to or about such other person any lewd, lascivious, threatening or obscene words, language, drawings
or caricatures;

(5) communicates repeatedly in an anonymous manner;

(6) communicates repeatedly at extremely inconvenient hours; or

(7) communicates repeatedly in a manner other than specified in paragraphs (4), (5) and (6).

The Commonwealth established through the testimony of the victim that she was alarmed and annoyed by the fact that Barton put
both his finger and a comb handle down her slacks. She demanded to know why Barton had done this and he only laughed, demon-
strating his intent to harass and/or annoy the victim. Her annoyance and alarm was demonstrated by the fact that she was yelling
at him not only for the first incident but, also, the second. When the record in this case is reviewed it is clear that Barton’s actions
were designed to annoy and harass the victim and those actions constituted the offense of harassment.

Barton’s second claim of error is that harassment is not a lesser-included offense of indecent assault. The crime of indecent
assault is defined in 18 Pa.C.S.A. §3126 as follows:

(a) Offense defined.—A person is guilty of indecent assault if the person has indecent contact with the complainant, causes
the complainant to have indecent contact with the person or intentionally causes the complainant to come into contact
with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant and:

(1) the person does so without the complainant’s consent;

(2) the person does so by forcible compulsion;

(3) the person does so by threat of forcible compulsion that would prevent resistance by a person of reasonable resolution;

(4) the complainant is unconscious or the person knows that the complainant is unaware that the indecent contact is
occurring;

(5) the person has substantially impaired the complainant’s power to appraise or control his or her conduct by administering
or employing, without the knowledge of the complainant, drugs, intoxicants or other means for the purpose of preventing
resistance;

(6) the complainant suffers from a mental disability which renders the complainant incapable of consent;

(7) the complainant is less than 13 years of age; or

(8) the complainant is less than 16 years of age and the person is four or more years older than the complainant and the
complainant and the person are not married to each other.

In determining whether or not offenses are greater and lesser-included offenses, it is necessary to compare the elements of those
offenses. If the elements of the lesser offense are all included in the elements of the greater offense and the greater offense has
one additional element which is different from the lesser offense, then that lesser offense is, in fact, a lesser included offense.
Commonwealth v. Anderson, 538 Pa. 574, 650 A.2d 20 (1994). In addition to looking at the elements of each offense, a factual
analysis must be undertaken. If the two offenses are mutually exclusive and the same evidence could not possibly have satisfied
the4 distinct elements of the two crimes, then they cannot become lesser-included offenses. Commonwealth v. Collins, 564 Pa.
144, 764 A.2d 1056 (2001). Using these standards it is clear that harassment is a lesser-included offense of indecent assault since
the crime of indecent assault has a different and distinct element and, that is, indecent contact for the purpose of arousing sexual
gratification in either the victim or the defendant. The facts of this case obviously demonstrate what Barton’s activities were and
they satisfy the elements of the offense of harassment.

Since harassment is a lesser-included offense there was no requirement for it to be charged as an indictable offense. When the
Commonwealth charged Barton with the crime of indecent assault, it placed him on notice of the nature of his offensive conduct
and he was fully apprised of the elements of both indecent assault and harassment.

Cashman, J.
Dated: September 29, 2011
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